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1757 find 1857 were lustoSTvSrs in tlie annals of India 1957 witnessed 
a turning in tlio Toad of tax legislation, from which there might be no turning- 
bach, at least for some years to come The recent tn>? laws mariSli inth-th® 
hypotheses that the citizen exists for the State and not the State for the citizen, 
and that man is made for tho law and not the law for man The changes in 
the tax structure since the last Edition of this booh have been in thrpe fields— 
introduction of new taxes, amendments making the complicated laws still 
moro complicated, and progressive abridgment of individual freedom 

Among the new taxes, Wealth tax and Expenditure tax are the subject- 
matters of separate statutes The Capital Gains Tax is part of tho Income tax 
law Only a supreme senso of iron} could have impelled Parliament to 
introduce the Capital Gains Tax at a time when the mv estment markets are 
hone) combed witli heavy capital losses and to impose tho unprecedented 
Expenditure tax on a nation which has so little to expend 

Tho clvanges which made the existing laws more complicated need not be 
chronicled here Some illustrativ e instances are—the imposition of income tax 
on registered firms over and above the income tax and super tax payable by 
the individual partners in respect of their shares of tho firm’s profits, the 
provisions regarding current profits deposit as a condition precedent to tho 
grant of depreciation and other allowances, varying statutory percentages 
of minimum dividend distribution for sec 23A companies and even for one 
and the same company in respect of its incomes denved from different sources, 
and the div erse rates of super tax on companies dependent on tho dividends 
declared and bonus shares issued not only during the relcv ant y ear hut even 
during earlier years 

There is no consistent policy underlying the tax structure If a company 
in which the public are not substantially interested declares a low dividend, it 
may have to pay additional super tax under sec 23A of the Income tax Act, 
while if it declares a large dividend, it would have to pay additional super tax 
under the relevant Finance Act Further, the increasing complications based 
on insensate rules of thumb have not really brought about an equitable distri¬ 
bution of the tax burden For instance a company which declares 12 per cent 
dividend is charged to additional super tax under the Finance Act, another 
company which declares 6 per cent dividend is not But the company which 
pays 12 per cent dividend may have paid no dividend during the last eleven 
years Though its average dividend works out to only one per cent it is 
subjected to higher super tax than the other company which may have been 
consistently paying C per cent dividend 

The most disquieting feature about the recent changes in the tax laws is 
the growing interference by tbe Executive with individual freedom The 
discretion of Directors of e\ on companies in which the public are substantially 
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interested to declare such dividend as they think prudent is fettered by 
lev} of a penal tax The Current Profits Deposit Rules constitute a biz 
piece of legislation The deduction of depreciation allowance is univcn 
recognised as essential for computing the true commercial profits as well ni 
computing the true taxable profits, and yet from the j ear 1957-58 the r 
to depreciation allowance is denied to a companj unless it deposits with 
Government (broadly speaking) 50 per cent of depreciation and other allowa 
and of the balance of current profits remaining after payment of taxes 
dividend Exemption from the obligation to make the deposit is granted i 
in cases where an administrative authority is satisfied that the coinpa; 
available funds are utilized for purposes “approved” bj the Govemrn 
The individual’s private expenditure is subject to the scrutiny of, and li 
to a prohibitive tax at higher levels bj, the Expenditure tax authorities, w 
a company’s business expenditure has to be “approved” bj Govemn 
officials This regimentation ol the nation’s life b> means of taxing stat 
is onl} one phise of the stifling governmental control with which moi 
Indian legislation is saturated and dripping The State is too much with 
Mr Justice Brandeis observed that the most comprehensive of rights and 
right most valued by civilized men which the citizen has as against the Gov 
ment is “the right to be let alone ” Taxation laws have joined multitude 
other laws in corroding that right Since this corrosion is effected in the m 
of social justice, it may not he out of place to quote from the same Judge wl 
whole life and work were dedicated to the cause of social justice “Expent 
should teach us to he most on our guard to protect liberty when the Govi 
ment s purposes are beneficent Men born to freedom are naturally aler 
repel invasion of their liberty by evil minded rulers The greatest danger 
bberty lurk in insidious encroachment by men of zeal, well meaning but with 
understanding” 


J B KAN 
N A PALKHIVA 


High Court, 

Bombay, February 8, 1958 
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Some of the recent amendments are obnously half baked Their language 
affords but dim glimpses of what the Legislature intended, while their content is 
calculated to raise a host of problems to which the clue is itself a problem The 
most practical, though not the most satisfactory, definition of law was that given 
by Mr Justice Holmes “Tho prophecies of what the courts will do m fact, and 
nothing more pretentious, are what I mean, by the law ” Some of the recent 
amendments have rendered such prophecies no better than shots in the dark 


It is passing strange that an Act which brings more revenue to the Government 
than any other and which makes a welfare State possible should be the most untidy 
Act on the Indian statute book It is an Act exiled from Order and System 
The bones of dead sections are scattered all over the Act When in the very 

neat future Parliament again blithely turns its hand to fresh amendments, the 
draftsman should he persuaded to perform the task, however irksome of reading 
the whole of the Income tax Act The time has really come to frame an entirely 
new Act, as was recently done in England 

Practical experience shows that the law is in a very unsatisfactory state on 
several points, as pointed out in appropriate places m this volume For instance 
the allowance for bad debts under sec 10(2){n) is conditional upon the Income tax 
Officer’s finding that the amount had become bad in the relevant accounting j ear, 
and this has been found to bear hardly on the assessee in many cases An asoessee 
may write off and claim a debt as a bad debt m a particular y ear, honestly thinking 
that it had become had in that year, the Income tax Officer may disallow the claim 
on the ground that the claim was premature and the debt really became bad in a 
subsequent year , on appeal the appellate authorities may uphold the disallowance 
but on the ground that the debt had actually become bad in an earlier year By 
the time the claim is finally rejected, it may be too late for the assessee to claim 
the bad debt in any earlier or later year To make the allowance depend upon 
the chance of the assessee’s \iew as to the year in which the debt became bad 
coinciding with the Department's view of the matter and to put the assessee in 
peril of losing the right to the allowance in the absence of such coincidence, is not 
a very satisfactory basis of allowance It shbuld be expressly provided in the Act 
that if a bad debt is disallowed as being claimed prematurely or too late, the assess 
raent for the year in which according to the Income tax Officer the debt became 
bad should he re opened and the allowance should be given for that year wherei er 
possible 

The greatest injustice inherent in the law of income tax is that it le\ies tax 
at the modern stratospheric rates on income computed under statutory provisions 
which are out of date While carrying a burden of taxation which is as heavy as 
that known to any civilised nation the Indian tax payer is denied deductions in 
respect of expenses or liabilities which should be allowed under an enlightened 
system of taxation Not only the pro\ isions of the Act but their application and 
interpretation still remain insulated from the * felt necessities of the time” and 
the growing needs of modem social and business conditions "When expend i 
ture on changing some of the cables of a flour mill plant, or re roofing 


XIV 


EXTRACTS FROM PREFACES TO EARLIER EDITIONS 


labourers’ quarters by using new tiles in place of old ones, is disallowed as 
on capital account, it is clear that the spirit in which the law is administered 
much to bo desired 'When such disallowanco is upheld by the Court, it m 
submitted that the decision is incorrect A re orientation of the factors distin 
ing capital from revenue expenditure m the context of modern business com 
is necessary and should be achieved by means of the judicial process 
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The perennial stream of legislative changes and tho gathering aval, 
of case law ha\ e necessitated sea eral changes in tho text of the earlier Ed 
Practical experience has revealed that the political forces that simplified the 
of India by tho merger and integration of the erstwhile ‘Indian States” 
complicated, to the verge of incomprehensibility on somo points, a branch < 
law which revels in complexity An analysis of the various statutory prov 
relating to tho Taxable fern tones Merged Territories and Part B States w 
found in a separate Chapter at the end of the commentary on tho Act 
Chapter does not pretend to illumine all tho dark nooks and misty corners 
despairs of the task of constructing a feasting presence full of light out of such 
legislative materials 


[The] precipitate and chronic tinkering with the law is fraught with 
dious mischief—altogether apart from the inconvenience of revision caused to 
harmless drudge, the text book writer That all law is an experiment, as al 
is an experiment, has passed into a byword But experiments should not I 
frequent, so short sighted and so Bhort lived as to rob the law of that modi 
of stability which is essential to its healthy growth We have had the expen 
of the working of the Act for a whole generation, and surely it should noi 
possible to lift the law of income tax from the quagmire on to a firm and endi 
base But that cannot be done in a frenzy of hurry such as marks the ill dig€ 
amendments at present Lord Herschell said that the law would be linpe: 
even if it were made by a committee of archangels The imperfections cannc 
removed by a Select Committee blindly rushing in, or rather being driven to : 
in, where a committee of archangels would fear to tread 


The wise have said that the problem of judicial interpretation is to ho 
just middle way between excess of valour and excess of caution In income 
cases there is too often an unfortunate tendency to incline towards exces; 
caution,—to hold a principle in fetters and stunt its development There is i 
m our time and land to recall the words of Sir Frederick Pollock, ‘Those • 
make no mistakes will never make anything and the judge who is afraid of o 
mitting himself may be called sound and safe in his own generation but will le 
no mark on the law ’ 
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they are brought into India Nothing eould be more inequitable in principle 
or better calculated to scare off foreign capital * 

The provisions contained in sections 14 and 24 regarding profits and losses 
arising m the quondam “Indian States” remain only as anachronisms after the 
inauguration of the Republic t 

The Bombay and Allahabad High Courts have recently held that no appeal 
lies to the Appellate Tribunal against the Appellate Assistant Commissioner’s 
refusal to admit a time barred appeal under section 30 tf It is also well established 
that neither the Tribunal nor the High Court has power to condone in any circnm 
stances delay m making a reference application to the Tribunal under section 66(1) 
These are hardships which can be promptly remedied by smtable amendments 
But we have grown accustomed to a comfortable time lag of several years inter¬ 
vening between the consciousness that a certain legislate e reform should be effected 
for the benefit of the tax payer and a serious attempt to effect it 

The finality of an assessment is implicit in, the scheme of the Act An assess 
ment once made cannot be reopened except in the wayB specified in the Act 
The amending Act of 1948 inserted section 33B which has for the first time given 
the Commissioner the power to revise an order prejudicial to the Rc\ enue and to 
pass thereon an order prejudicial to the assessee The same amending Act has 
substituted the new section 34 which deals with income escaping assessment 
The powers of bringing to charge income escaping assessment are now far wider 
than before It has been said that a process of trial and error brings judgments 
into bemg That process had hardly time enough to illumine the construction 
of the original section 34 when a new section was substituted by the amending 
Act of 1939 And before the provisions of the latter section could be sufficiently 
clarified by the Bame judicial process a new section has come in its place 

The provisions of the Act for preventing detecting and counteracting illegi¬ 
timate evasion of tax are admittedly inadequate Sir Leo Money told the Royal 
Commission on Income Tax that his taxation was the best expenditure he made 
and he got more satisfaction from it than from any other expenditure laid out 
by him But a widespread taste for taxes promises to be a thing of slow growth 
The State is very intangible to the average man The necessity for a separate 
statute like the Taxation on Income (Investigation Commission) Act 1917, is a 
sufficient indictment of the defectiveness of the machinery of thi3 Act for checking 
and checkmating tax evasion Till that machinery is overhauled and geared up, 
the honest tax payer will continue to be penalised by bemg taxed at a rate higher 
than what it would be if the burden were shared by all alike 

As regards legitimate aVoidancc of tax, it has always been recognised that 
the subject is entitled so to arrange his affairs as not to attract the tax This 
is still good law, though it has been recently branded by high judicial authority 
as bad citizenship But the difficulty now is to find any way of arranging one 8 
affairs so os not to attract the tax Devices like transferring assets to or for the 
benefit of one s wife or minor child, creating revocable trusts floating a company 
and allowing the profits to accumulate with the company, capitalising a company's 
profits before distribution among shareholders transferring assets to non residents 
‘ bond washing ’ systematic sales of shares or securities com dividend, have all 
been neutralised by the statute Liability to tax has broadened down from 

* Foreigners are now exempted from tax in respect of remittances of foreign income of 
P«t years under the fourth Proviso to sec 4{I) 
t Those provisions were deleted in lOoi 

ft This viow was reversed by the Supremo Coart w ildx Earn * case f 1050 J 29 I TJt.607 
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SOME JUDICIAL OBSERVATIONS 

Income Tat, if I maj be pardoned for saying so, is a tax on income It is 
not meant to be a tax on anything else It is one tax, not a collection of taxes 
essentially distinot 

—Per Lord Macnaghten, London County Council v Attorney General 1901 
A C 26, 35/G (H L), 4 T C 265, 293 

The Income tax Act directs its attention primarily to the person who receives 
the income, profits or gains rather than to the ownership or enjoyment thereof 
It is also worthy of note that in several instances persons who have no 
proprietary or other right m the income charged to tax are made liable to pay 
the tax for no other reason than the convenience of assessment and collection 

—Per Pa tan) ah Sastri, J , Bubash's Executors v C IT [1951] 19 IT R 
182,189 (S C) 

In dealing with commercial men m income tax matters wo must try and 
understand what is the real commercial result of a particular action taken by a 
commercial man Equally so, m trying to determine whether a certain transaction 
resulted in profits, we must come to a conclusion that the transaction resulted m 
real profit, profits which from the commercial point of view meant a gam to the 
person who entered into the transaction, not profits from any narrow, technical or 
legalistic point of view 

—Per Chagla, C J , C I T v Sir Honn Mehta s Executors (1955) 28 IT R 
928, 932/3 

It ma> seem hard that a concern should have to pa> Income Tax upon its 
profits when these profits are taken away from it and applied to a foreign purpose 
But Income Tax legislation knows nothing of hardship 

—Per Lord Sands, The Alloa Town Council v I R 16 T C 451, 464 

An alteration by the legislature of the law as settled by the decisions of the 
Courts does not raise any inference that those decisions were wrong or even that 
those who had proposed the alteration were of that opinion 

—Per Sir John Wallis, Bharat Insurance Co v C I T 1934 I T R 63 70 
(PC) 

A statute is designed to be workable, and the interpretation thereof by a 
Court should be to secure that object, unless crucial omission or clear direction 
makes that end unattainable Now, there are three Btages m the imposition of 
a tax there is the declaration of liability, that is the part of the statute which 
determines what persons in respect of what property are liable Next there is 
the assessment Liability does not depend on assessment That ex hypolhesi 
has already been fixed But assessment particularises the exact sum which a 
person liable has to pay Lastly, come the methods of recovery, if the person 
taxed does not voluntarily pay 

—Per Lord Dunedin, Whitney v 1 R 10 T C 88, 110 (H L), approved by 
the Federal Court Ghatturam v C I T 1947 IT R 302 308 and by the Supreme 
Court Ghatturam Eorilram Ltd v C I T [1955] 27 IT R 709, 716 
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The income tax assessment proceedings commence with the issue of a notice 
The issue or receipt of a notice is not, however the foundation of the jurisdiction 
of the Income tax Officer to make the assessment or of the liability of the assesses 
to pay the tax 

—Per Kama J, Chatturam v C 1 T 1947 ITR 302,307/8 (F C) 

A privilege or exemption ought always to bt- taken into account whether 
assessment is made under one part of a tax Act or another part of the same Act 

—Per Costello, J North British and Mercantile Insurance Go , In re 1937 
IT R 349, 385 (F B) 


If an order is made by an Income tax Officer and even though he may state 
that he has not made it under any particular section of the Income tax Act or 
even if be may state that he has made it under a particular section it is for us 
to decide which is the proper provision of the law under which such an order should 
have been made 

—Per Chagla, C J, Naunchandra Mafatlal \ C I T [1055] 27 ITR 
245,261 

If a case appears to be governed by either of two provisions, it is clearly the 
nght of the assessee to claim that he should be taxed under that one which leaves 
him with a lighter burden 

—Per Knshnaswami Ayyangar J G 1 T \ Bosotto Bros L'd 1940 I T R 
41, 48 (F B ) 

The Crown is not entitled to take a mere book keeping entry as conclusive 
evidence of the existence of a profit 

•—Per Lord Phillimore Doughty v Commissioner of Taxes 1927 A C 327, 
336 (PC) 

The name gi\ tn to a transaction bj the parties concerned does not necessarily 
decide the nature of the transaction To call a payment a loan if it is really an 
annuity does not assist the taxpayer anj more than to call an item a capital pay 
ment would pre\ent it from being regarded as an income payment if that is its 
true nature The question alwuvs is what is the real character of the payment 
not what the parties call it 

—Per \iscount Simon, I R v Wesleyan General Assurance Society 1948 
ITR 101,103 (II L) i 

In applying the test of commercial expediency to determine whether the 
expenditure is wholly and exclusively laid out for the purpose of the business, 
the reasonableness of the expenditure should bo considered from the point of 
view of the businessman and not from the point of view of outsiders including 
the Income tax Officer The view point of the businessman is all the more 
important under the present set up when tho difficulties of running a busings 
are more pronounced 

—Pir Satyanarayana Hao J, A 31 Jtayaloo Iyer & Sons u. C I T [1954] 
26 I T It 265 292 
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The practice of the taxpayer acquiescing m the claim of the Inland Revenue 
is of little value when the practice is sought to be put upon a legal footing 

—Per Lord Atkin, Absalom v Talbot 26 T C 166, 192 {H L) 


[Referring to a judgment of tho Court of Appeal of 33 years’ standing] 
Even if I doubted it, which I certainly do not, I should follow it Tax cases ought 
not to be unsettled 

—Ptr Lord Sumner, John Smith and Son \ Moore 12 T C 266, 296 (H L ) 


But thinking as I do that that case [Scottish Mortgage Co of New Mexico v 
McKehne 2 T C 165] may bo properly upheld, I am not prepared to adopt it as a 
new starting point for further inferences The language of the statute is the true 
starting point in each case 

—Per Lord Lindlca, Gresham Life Assurance Society v Bishop 1902 A C 287, 
298 (ILL) 


In any case desires and intentions are things of which a company is in< apable 
These are the mental operations of its shareholders and officers The only intention 
that the company has is such 03 is expressed in or necessarily follows from its pro 
ceedmgs It is hardly a paradox to sav that the form of a company s resolutions 
and instruments is their substance 

—Pet Lord Sumner, IB v Fisher's Executors 10 T C 302, 310 (H L), quoted 
by the Privy Council, C 1 T v Mercantile Bank of India 1936 I T R 239, 219 

It may be a question whether it is legitimate to have regard to the fact that 
it is now known that the payments are irrevocable and that the contingency of 
repaj ment can now never arise A Court ought not to shut its eves to tho true 
facts if it subsequently knows them although these facts could not have been known 
when the question originally arose, and ought not to resort to guessing when 
certainty is available 

—Per Lord Macmillan, Smart v Lincolnshire Sugar Co Ltd 20 T C 613 
671 (HL) 


I ha\ e been hearing income tax references in this Presidency for the last 
thirteen years, and I would saj that in at least ninety per cent of the cases which 
have come before this Court the Assistant Commissioner lias agreed with the 
Income tax Officer and the Commis loner has agreed with the Assistant Commis¬ 
sioner, however complicated and difficult the questions may have been But 
although that may have been the result in practice of giving a right of appeal ,to 
superior Income tax Officers, I apprehend that that was not what was in the con 
templation of the Legislature when they gave the right of appeal I have no 
doubt they contemplated that superior officers would exercise their powers in a 
judicial spirit, and consider on merits the cases which came before them 

—Per Beaumont C 3,0 I Tv Eduln F E Dinshaw 1943 I T R 310, 
347/8 
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CONSTRUCTION 

In a taxing Act one lias to look merely at what is clearly said There is no 
room for an) intendment There is no equity about a tax There is no presump 
tion as to a tax Nothing is to be read in, nothing is to be implied One can only 
look fairl) at the language used 

—-Per Rowlatt J , Cape Brandy Syndicate \ I R [1921] 1 KB G4, 71, 12 
T C 358, 388, approved by the House of Lords, Canadian Eagle Oil Co Ltd v The 
Ktng 27 T C 205, 248 


It is no doubt true that in construing fiscal statutes and in determining the 
liability of a subject to tax one must have regard to the strict letter of the law and 
not merely to the spirit of the statute or the substance of the law If the Revenue 
satisfies the Court that the case falls strictly within the provisions of the law, the 
subject can be taxed If, on the other hand, the case is not cov cred within the four 
corners of the provisions of the taxing statute no tax can be imposed by inference 
or by analog) or by trying to probe into the intentions of the legislature and b) 
considering what was the substance of the matter 

—Per Bhagnati J , Fernandez v State of Kerala AIR 1957 S C 657, 661 
(S C) See also Partington v Attorney General 1869 L R 4 H L 100 122 


Though there have been cases m which the letter of the law has been dia 
regarded in view of other statutor) language, I think it can be done only m case 
of necessity It must be a necessar) interpretation 

—Per Earl Lorebum Drummond v Collins 6 T C 525 539 (H L) 


It was urged that the construction that I favour leaves an easy loophole 
through which the evasive tax payer may find escape That may be so but I 
will repeat what has been said before It is not the function of a court of law to 
give to words a strained and unnatural meaning because only thus will a taxing 
section apply to a transaction which had the Legislature thought of it, would have 
been cov ered by appropriate words 

—Per Lord Simonds Wolfson v 7 72 31 T C 141, 169 (H L ) 

We cannot extend the scope of tlie statute by analog) or place upon it what 
is called a beneficent or equitable construction in order to prevent a real or supposed 
anomal) 

—Per Shadi Lai C J Jttcan Das v Cl T 4 I T C 40, 46 (F B ) 

It is important to remember the rule which the Courts ought to obey that 
when it is desired to impose a new burden by way of taxation it is essential that 
this intention should be stated in plain terms The Courts cannot assent to the 
view that if a section in a taxing statute is of doubtful and ambiguous meaning 
it is possible out of that ambiguity to extract a new and added obligation not 
formerly cast upon the tax payer ° 

—Pet Lorf Bnckmaitcr, F t Sm,M & Co ■» GremKooi 8 T C 193 20G 
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We are told, also, in tlie old case of Colquhoun v Brooks (2 T C 490) that, 
ltkough there may be wide words which may be sufficient, as they would have 
een sufficient m that case, to co\er the claim that was made by the Crown, you 
aust put some limitation which accords with the purpose for which the Act is 
iassed and the tax which it was designed to charge 

—Per Lord Hanworth, M It, Kneen v Martin 19 T C 33, 48 (C A ) 


It would appear ■prtma facie at least that m such a case the burden of so called 
Jouble taxation falls upon the taxpayer notwithstanding the plain intention of 
;he Bection to a\ert it But this is a consideration which cannot be allowed to 
nfluence the clear interpretation of the section though it may well afford grounds 
:or amending legislation 

—Per Lord Simonds, C I T \ P E Poison 1945 I T R 384 390 (P C) 


The matter must depend on the wording of the section and not upon the 
consequences which follow 

—Per Lord Porter, Indian Iron <t Steel Co Ltd v C I T 1943 I T R 328 
339 (P C) 


CAPITAL AND INCOME 

There have been many cases where this matter of capital and income has 
been debated There have been many cases which fall upon the borderline 
indeed in many cases it is almost true to say that the spin of a com would decide 
the matter almost a8 satisfactorily as an attempt to find reasons 

—Per Greene MR,/ li v British Salmson Aero Engines Ltd 1939 I T R 
245, 252 (C A), 22 T C 29, 43 


The question whether a particular sum received is of the nature of au annual 
profit or gain or is of a capital nature does not depend upon the language in which 
the parties hove chosen to describe it It is necessarj in each case to examine 
the circumstances and see what the sum realI) is bearing m mind the presumption 
that “it cannot be taken that the Legislature meant to impose a dutj on that 
which is not profits derived from property but the pnee of it' 

—Per Lord Macmillan, Minister of National Reienue \ Spooner 1933 ITR 
299, 302 (P C ) 


In taxation matters it is not necessarj to construe documents from their 
purclj legal aspect It is open to as not mcrelj to look at the documents them 
sches, but ako to consider the surrounding circumstances so as to arrive at a 
conclusion as to what was the real nature of the transaction from the point of 
Mew of two businessmen who were carrying out this transaction In all taxation 
matters more emphasis must be placed upon the business aspect of the transaction 
rather than on the purclj legal and technical aspect 

—PcrChagla C J G I T v hdhia Ihrdagarh Co Ltd 1919 ITR 515,555 
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The payment may be a revenue payment from the point of view of the payer 
and a capital pajment from the point of view of the receiver, and, vice t ersa, it 
may be a revenue payment from the point of view of the receiver and a capital 
payment from the point of view of the payer 

—Per Macnaghten, J, Racecourse Betting Control Board v Wild [1938] 4 All 
E R 487, 490/1, 22 T C 182, 188 

FORM AND SUBSTANCE 

Their Lordships think it necessary once more to protest against the suggestion 
that in revenue cases ‘the substance of the matter 1 may be regarded as distm 
guished from the strict legal position In Inland Revenue Commissioners v Duke 
of Westminster (1936 AC 1) disapproval of this doctrine was expressed in the 
opinions of Lord Tomlin and Lord Russell of Killowen A passage from the 
opinion of Lord Russell of Killowen at page 24 maj usefully be cited It is as 
follows I confess that I view with disfavour the doctrine that in taxation cases 
the subject is to be taxed if in accordance with a Court s view of what it considers 
the substance of the transaction the Court thin! s that the case falls within the 
contemplation or spirit of the statute The subject is not taxable b) inference 
or by analogy but only by the plain words of a statute applicable to the facts 
and circumstances of his case 

—Per bir Lancelot Sanderson Bank of Chettmad Ltd v C I T 1940 IT R 
622 626 (P C) 


It frequently happens m Income Pax cases that the same result m a business 
sense can be secured by two different legal transactions, one of which may attract 
tax and the other not This is no justification for saying that a taxpayer who 
has adopted the method which attracts tax is to be treated as though he had chosen 
the method which does not, or vice versa 

—Per Lord Greene IT R Hennksen v Grafton Hotel Ltd 1943 I T R SuppJ 
10, 16/7 (C A ) 


When parties contract in certain forms different results may follow according 
to the form of the contract, however little difference there may be in substance 
—Per Lord Sands, I R v Adam 14 T C 34, 42 


It is incorrect in principle to attempt to get behind that transaction, legal 
and competent and regular m form and to endeavour to construct a canon of 
liability to Income Tax out of conjecture as to the motive or scheme for the defeat 
of the Rev enue which underlaj its various stages 

—Per Lord Shaw, I R v Ftsher s Executors 10 T C 302 336 (H L) 


>iO Court of law will denj the propriety of the suggestion that this agreement 
should be looked at as a whole But that docs not mean that just because this 
is a tax case the Court can rewrite the agreement and substitute for the terms 
upon which the parties agreed, other terms as to which thej have not even been 
consulted 

—Per rottcslcj, J , Margenson v Tyresolcs Ltd 25 TC 69 63 
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DEVICE 

It was not, I tlnnk, denied, at any rate it is incontrovertible, that the deeds 
were brought into existence as a device by which the Respondent might a\oid 
Borne of the burden of Sur tax I do not use the word ‘device’ in any sinister sense 
for it has to be recognised that the subject, whether poor and humble or wealthy 
and noble, has the legal right so to dispose of his capital and income as to attract 
upon himself the least amount of tax 

—Per Lord Atkin, Duke of Westminster v J R 19 T C 490, 511 (IIL ) 


It is trite law that His Jlajest}’s subjects arc free, if they can, to make then 
own arrangements so that their cases maj fall outside the scope of the taxing Acts 
They meur no legal penalties and, strictl} speaking no moral censure, if, having 
considered the lines drawn bj the Legislature for the imposition of taxes, they make 
it their business to walk outside them 

—Per Viscount Sumner, Leienc x I It 13 T C 486, 501/2 (H L ) 


Needless to say, the mere fact that the transaction is a device to escape income 
tax ought not to prejudice the assessec An} subject of the State is entitled to 
escape pa}mg taxes if he can devise a lawful method of doing go but by dividing 
what is in fact a Bingle transaction between two documents he docs not achieve 
the device which he seeks, nor docs he change the nature of the transaction 

—Per Courtney Terrell, C J , Itajmli Prasnd Singh v C I T AIR 1930 
Pat 33 35 (S B ), 4 IT C 264 272 


If by amending the contract the compau} can escape liability [to income tax 
alter the Court has held the company so liable] it is entitled to make the amendment 
and the Court lias only to decide whether this object has been achieved 

—Per Sir Lionel Leach, C J , G I T v Af <C S M Railuay Co Ltd 1943 
I T R 380, 338 


For years a battle of manoeuvre has been waged between the Legislature 
and those who are minded to throw the burden of taxation off their own shoulders 
on to those of their fellow subjects In that battle the Legislature has often been 
worsted by the skill, determination and resourcefulness of its opponents, of whom 
the present Appellant has not been the least successful It would not shock us 
in the least to find that the Legislature has determined to put an end to the struggle 
by imposing the severest of penalties It scarcely lies in the mouth of the taxpayer 
who plays with fire to complain of burnt fingers 

—Per Lord Greene, M R , Lord Hoicard De Walden v / R 25 T C 121, 134 
(CA) 


Of recent }ears much ingenuity has been expended in certain quarters m 
attempting to devise methods of disposition of income by which those who were 
prepared to adopt them might enjoy the benefits of residence in this country while 
receiving the equivalent of such income without sharing m the appropriate burden 
of British taxation Judicial dtcla mav bo cited whtch point out that however 
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elaborate and artificial such methods maj be, those who adopt them are “entitled 
to do so There is of course, no doubt that they are within their legal Tights, but 
that is no reason why their efforts, or those of the professional gentlemen who 
assist them in the matter should be regarded as a commendable exercise of ingenuity 
or as a discharge of the duties of good citizenship On the contrary one result of 
such methods, if the} succeed is of course to increase pro tanlo the load of tax on 
the shoulders of the great body of good citizens who do not desire, or do not know 
how, to adopt these manoeuvres Another consequence is that the Legislature ha3 
made amendments to our Income Tax code which aim at nullifying the effective 
ness of such schemes 

—Per Viscount Simon Laiilla \ I R 1943 ITR Suppl 78, 79 (IIL), 25 
TC 107 117 

LOGIC 

The Income Tax is not and cannot be I suppose from the nature of things, 
cast upon absolutely logical lines 

—Per Lord Hilsbury, Scoble v Secretary of State for India 4 TC 018, 625 

(HL) 


I do not pretend that the opinion I hold rests on any firm logical foundation 
Logic is out of place in these questions and the embarrassment that I feel 
is increased with the knowledge that my views are not shared by other Members 
of the House but this fact is not surprising It is not easy to penetrate the tangled 
confusion of these Acts of Parliament and though we have entered the labyrinth 
together, we ha\ e unfortunately found exit by different paths 

—Per Lord Buckmaster, Great Western Railway Co v Baler 8 T C 231 244 
(HL) 



TABLE OF CASES 


PAOE3 


A G Moore 4, Co Hare » See Moore AG A Co i Hare 
A G Plowden i See Plowden t> Lawrence (Grove Grady In re) 

A RR PL A Chettyar Firm CIT r See Chettyar A HR PL A Firm v CIT 

A. L A R Brea CIT i See Arunachalam Chetty (ALAR Bros ) v CIT 

A L.A R N Firm t CIT 1936ITR 97 

A M Ban]i A Sons CIT r See Banji AM. & Sons t CIT 

A ILK Firm i CIT 1940ITR 474 

A. Moosn & Sons C IT c See Moosa A & Sons t CIT 

ARAN Chettyar Firm CIT r See Chettyar ARAN Firm t CIT 

A W Walker & Co IR r See Walker AW A Co t I R 

Abba Dada A Co r CJ T 1938 I T R 470 AIR 1938 Ran 435 180 I C 675 

Abbay Rhatau r CIT [1957] 31 ITR 861 

Abbott v Albion Greyhounds (Salford) Ltd 1947 ITR Suppl 40 26 TC 390 
[1945] 1 All E R 308 
Abbott v CIT 9 ITC 9 

Abboy Chetty A Co t CIT 1947 ITR 442 AIR 1948 Mad 181 
Abdul Baree Chowdhuiy t CIT 6ITC 352 {F B ) ILR 9 Ran 281 AIR 1931 
Ran 194 133 I C 81 

Abdul Hussain Moosa]i v CIT 10ITC 255 

Abdul Ivayoom i CI T [1953] 24 IT R 116 (F B ) AIR 1953 Mad 900 
Abdul Rayum Sahib Hussain i C IT 1939 ITR 652 

Abdul Qayum A Co t CIT 1933 ITR 375 AIR 1933 Oudh 396 147 I C 117 
ILR 9 Luck 85 

Abdul Rahman v CIT 1944 ITR 302 

AbdulRazak r CIT 1935 I TR 361 AIR 1935 Pat 425 158 I C 959 
Abdullabhai Abdul Kadar v CIT [1952] 22 ITR 241 AIR 1953 Bom 9 
54 Bom LR 633 

Abhey Ram Chunm Lai In re 1933 ITR 126 6ITC 343 AIR 1933 All 197 
1451 C 562 

Abhiram Goswami v Shyama Charan Nandi I LR 36 Cal-1003 (PC) 36 I A. 148 
4 IC 449 14 OWN 1 
Abowath Bros v CIT 7ITC 38 

Absalom r Talbot 26 T C 166 (H L.) 1944 A C 204 [1944] 1 All E R 642 113 L J 
Ch 369 171 L T 53 60 T L.R 434 


Accountant General BarodaState» CIT 1948 IT R 78 60Bom LR 306 AIR 
1948 Bom 409 

Achhru Ram v Crown 2 IT C 197 ILP 7 Lab 104 AIR 1926 Lah 326 
95 I C 303 

Adam Haji D&wood A Co Ltd t. CIT 1936 ITR 100 IL.U 13 Ran 729 
AIR 1936 Ran 85 1611 C 976 8ITC 387 

Adam Steamship Co Ltd i Mathesonl2TC 399 1921 S C 141 58 So LR 163 

Addie A Sons v I R 1 T C 1 12 Sc L R 274 

Advam JB A Co Ltd r CIT 1950 IT R 557 AIR 19o0 Bom 297 52 Bom 
LR 434 

Agarchand Chumulal t CIT 1948 ITR 430 ILR 1948 Nag 481 AIR 1948 
Lag 408 

Agarwal A Co i ITO [1956]29ITR 342 

AhamedSahib i CIT fl9o2] 22 ITR 87 AIR 1953 Mad 340 

Ahlone Land Co Ltd t S<»c ofStatellTC 167 671C 633 AIR 1922 L.B 3-> 

Ahmad Dm Alla Ditta t CLT 1934 ITR 369 7ITC 340 AIR 1935 Lah 12 
1561C 272 

Ahmadpur KatwaRly Co Ltd In re 19351TR 277 8ITC 280 IL.R 63CaL109 
3 


830 


177 179 


6o2 846 
494 

453 

279 

851 

548 659 560 563 
564 656 658 
101 228 
407 

391 396 407 

652 563 672 
68 69 304 
649 675 

551 737 738 740 
747 748 818 

535 560 834 

200 

652 

84 161 162 330 
337 359 361 451 
570 

9 37 38 498 778 

779 7S0 786 787 

541 

780 781 792 
342 785 386 
405 

379 

83 

654 

600 609 707 

89 446 447 
91 130 310 



XXXIV 


THE INDIAN INCOME TAX ACT 


I\AGES 


Abmedabad New Cotton Mills Co Ltd t CIT 3ITC 91 ILR 62 Bom 669, 
AIR 1928 Bom 510 affirmed CIT t Ahmedabad New Cotton Mills Co Ltd 
41 T C 246 (PC) 67IA 21 AIR 1930PC 56 32BomLR358 1211 C 643 

AiLin t Macdonald s Trustees 3 T C 306 32 Sc L R 85 
Ainley v Edens 19 T C 303 

Aishoe t IT O [19-7] 32 IT R 306 AIR 1957 Ker 124 
Akbar Mfg & Press Co Ltd (In Liq ) v CIT f1957]31 IT R 09 
Aked v Shaw 28 T C 286 40 R A IT 437 26 A T C 172 
Alabama Coal Iron Land & Colonization Co Ltd t Mylam 11 T C 232 
Alaganan Chetty t CIT3ITC44 [1928J55MLJ 66 27 LW 776 AIR 1928 
Mad 902 110 IC 629 
Alagananda Mudahar t CIT 19401 T R 69 

Alcock Ashdown A Co Ltd v Chief Revenue Authority 1 I T C 221 (PC), I L.R 
47 Bom 742 60 IA 227 AIR 1923 PC 138 75 I C 302 
Alexander Mrs t CIT [1952]22 ITR 379 AIR 1953 Mad 166 


Alexander Ferguson & Co Ltd i Aikm 4 T C 36 

Alexander Howard & Co Ltd t Bentley 30 T C 334 

Alfred v I TO [1956] 29 IT R 708 AIR 1956 Mad 517 

AUred v ITO [1957] 32 I T R 401 AIR 1958 Mad 11 

Alfred Leney A Co Ltd t Whelan 20 TC 321 (H L) 1936 AC 393 [1936] 1 All 
E P 468 105 L J K B 197 154 L T 537 62 T L R 329 

AhanzaCo Ltd v Bell 5 TC 60 [1904] 2 KB 666 affirmed 6 TC. 172 (HL) 
[1905] 1KB 184 1906 AC 18 75LJKB 44 93 LT 705 22TLR 94 

All India Groundnut Syndicate Ltd v CIT [1954] 25 IT R 90 AIR 1954 Bom 
232 55 Bom L R 970 

AU India Spinners Assn t CIT 1944ITR 482 (PC) ILR 1945 Bom 163 AIR 
1944 PC 88 2201C 197 47 Bom LR 233 

Allahabad Bank Ltd t CIT [IDu2] 21 IT R 169 affirmed [1953] 24 I T R 519 
(SC) AIR 1953 SC 476 1Q54 SCR 195 

Allahabad Milling Co v CIT 6ITC 286 

Allen t Farquharson Bros & Co 17 T C 59 

Allen v Trcheame 22 T C 16 (C.A ) [1938] 2KB 464 [1938] 2 All E R 698 
107L.JKB 597 159 LT 270 64TLR 826 

Allen v Wedgwood (Wedgwood Be) [1915] 1 Ch 113 (CA) 84 LJ Ch 107 
112 LT 66 31 TL.R 43 

Allen Berry & Co Ltd v IT O [19o5] 28 IT R 70 ILR 1955 Pat 397 AIR 
1956 Pat 175 



Alloa Town Council v IR 16 TC 451 1931 S C 656 1931 SLT 611 
Alt t Stratheden A Campbell [1894] 3 Ch D 265 
Amar Chand Bwhon Dass t C I T [1956] 30 I T R 238 
Amarchand Madhavji A Co r CIT 1935 IT R 462 
Ambalal Himatlal tr CIT [1951] 20 IT R 280 63 Bom LR 610 
Ambaram Kakdas c CIT [1951] 19 I TR 227 AIR 1951 Bom 297 53 Bom 
L.U 80 

Ambtha Prasad Singh t CIT 2ITC 92 I L.R 5 Pat 20 AIR 1926 Pat 256 
93 I C 099 7 1 LT 391 

Ambika Silk Milts Co Ltd. t CIT [1952] 22 I TR 68 AIR 1952 Bom 483 
54 Bom L.R 5S9 

American Thread Co r Joyce 0TC 1 163 (HL) 108 L.T 353 29TLR 266 

Amina Ufflma r ITO [19^1] 26 I TIL 137 IL.R 1955 Mad 702 AIR 1954 
Mad. 1120 [lD*wJ 2 M KJ 393 

Amir Singh Bher Singh r C.IT 193a ITR 171 8ITC 19S AIR 1935 Lah 361 
IvSIC 349 8KL.23S 


453 455 456 458 

852 

727 

338 410 
498 

32 34 321,355 

489 

105 

397 399 
365 366 858 

841 847 865 

100 101 103, 1W 

226 227 230 23*’ 

236 242 453 457 

847 

630 

388 

613 768 
613 866 


295 296 

96 134 328 332 
369 404 406 450 

609 

5 199 £04 206 
212 213 214 221 

382 417 851 
350 672 

328 377 389 416 

3 116 117, 275 
276 612 

205 

861 

339 

91 

216 

56 

362 398 
618 619 620 

622 632 

466 

1 4 351 510 50S 
172 187 252 253 
847 849 

604 


703 705 



TABLE OF CASES 


yir 


PA0Z8 


Amratlal Gandhi i CIT2ITC48 

Amnfc Kunwar Ram t CIT 1946 ITR 661 (FB) AIR 1946 All 306 ILR 
1946 All 900 227 I C 421 


Amrit Waman v CIT 1937 IT R 721 

Anmta Bazar PatriLa Ltd In re 1937 I T R 648 AIR 1938 Cal 241 1741 C 817 
Amritsar Produce Exchange Ltd In re 1937 IT R 307 10 IT C 258 ILR 1937 
Lab 706 AIR 1938 Lab 44 1761C 644 


792 

9 10 69 78 79,81 
112 153 194 195 
225 227 238 .241 
242 424 741 
448 
379 

6 10 101 102 106 
196 228 331, 771 


Amulyndhan Addy In re 1936 ITR 164 9ITC 306 ILP 63 Cal 1157 AIR 
1937 Cal 369 169 IC 590 10 R C 16 
Anand Beharilal CIT [1952] 22 IT R 205 AIR 1952 AU. 842 
Anand Kunwar Ram v C IT 1940 I T R 126 ILR 1940 Luck 132 1841 C 827 
AIR 1940 Oudh 52 1939 A W R 285 1939 O R N 1017 
Anand Kunwar Ram i CIT 1943 IT R 235 AIR 1943 Oudh 387 207 I C 698 
Anant Ram Kanhaiyalal v CIT [1957] 32 ITR 75 A I R 1957 All 717 
Anant Ram Khera Chand v CIT 19371 TR 511 ILR 1938 Lah 210 AIR 1937 
Lab 880 1761C 178 URL 169 40PLR 1016 
Ananthalakahmi Ammal v CIT [1955] 28 ITR 178 AIR 1955 Mad 664 [1955] 
2 M L.J 737 

Anderson v I R 18 T C 320 

Andcrton A Halstead Ltd v Birretl 16 T C 200 [1932] l KB 271 101LJKB 219, 
146 LT 139 

Andhra Ins Co Ltd t CIT 1937 ITR 697 ILR 1938 Mad 270 AIR 1938 
Mad 146 

Andrews t Astley 8 T C 689 

Anglo French Exploration Co Ltd t Clayson [1956] 30 IT R 309 (CA) 36 T C 
615 [HMJ11WLP 325 100SJ 226 [1956] 1AU ER 762 221 LT Jo 178 
Anglo French Textile Co Ltd t CIT (No 2) 1950 I T R 888 [1050] 2 ML J 798 
on appeal [1953] 23 IT R 101 (S C ) AIR 1053 S C 105 1053 SCR 454 
Anglo French Textile Co Ltd v CIT (No 4) 10501 TR 906 AIR 1950 Mad 647 
on appeal [19o3]23ITR 82 (SC) Al.R 1053 SC 111 1953 S OR 448 
Anglo French Textile Co Ltd t CIT [1954] 25 I T R 27 (S C ) 1954 SCR 623 
1954 SC J 76 1954SCA 898 AIR 1954 SC 198 [HM] 1MLJ 146 

Anglo French Textile Co Ltd i IT Appellate Tribunal 10501 T R 234 AIR 1950 
Mad 6>,2 [1050] 1 M LJ 406 

Anglo Indian Jute Mills Co Ltd r Butt [1956] 301 T R 525 AIR 1956 Cal 450 
Anglo Persian Oil Co (India) Ltd i CIT 1933 ITR 129 6 ITC 419 I LR 60 
Cal B40 AIR 1033 Cal 777 1491C 019 37CWN 430 SRC U 

Anglo Persian Oil Co Ltd t Bale 16 TC 253 (C A) [1932] 1KB 124 100LJKB 
004 145 LT 529 47TLR487 

Anglo-Swedish Society t I R 16 T C 34 47 T.L.R 295 
Angus Co Ltd » CIT [1954]25 ITR 431 

Animal Defence A Anti Vivisection Society r IR 32 T C 55 94 S.J 725 66 (2) 
TLR 1091 w 

Annada Charan v Kamala Sundan AI R 1936 Cal 405 163 IC 892 66CLJ 83 
Annatnalai t CIT [I0u7] 31 ITR 180 \ I R 1957 Mad 692 
Annamalai Chettiar r CIT 1944 ITR 254 ILR 1045 Mad 170 AIR lOU 
Mad 436 [1944] 1 M LJ 410 67 LW 331 1914 M1LN 3S7 
Annamalai Chettiar r CIT [1951] 20 ITR 233 AIR 1952 Mad 271 ILR 1952 
5 lad 120 

Anraj Naram Bom r CIT [1951]20ITR 662 AIR 1052 Pun 46 
Ansarir CIT [105312311 R 2CQ AIR RL3 Bom 219 55 Bom LU 1GG 
Anwar AU ^ Tafozal Ahmed 1 IT C 377 j I LR 2 Ran 391 A I R 1925 Ran. 84 

ApparuChettiar r CIT [1956]291TR. 763 ATR 1950 Mad 474 

Apthorpe r Peter Schoenhofcn Brewing Co Ltd. 4 TC. 41 (CA) £0 LT 395, 


301 423 430 
389 


669 

466 470 
662 850 

135 130 

698 701 703 
553 564 

365 672 700 711 

878 

282 

117 

736 737 733, 745 

323 598 609 707 

104 170 252 736 
744 745 


844 847 
510 517 805 

373 391 393 393 
401 701 705 

328 393 394 398 
399 401 404 412 
203 215 
497 

205 211 r 220 

217 

177 


624 

518 655 557 
663 

801 

43 

37 251 


XTXV1 


THE INDIAN INCOME TAX ACT 


t A.azs 


Aramaj o Ex parte See King t Kensington Comrs 
Archbishop of Thyateira t Hubert 2aTC 249 (C A ) 87 Sol Jo 353 
Archer Sheet Baker 11 TC 749 (H L ) 1927 A C 844 OOLJkB 803, 137 LT 
762,43 T L R 758 

Archibald Thomson Black & Go Ltd r Batty 7 TC 158 1919 SC 289 50 Sc Lit 
185, [1919] 1 S L T 122 

Arizona Copper Co v Smiles 3 TC 149 19 R (Ct ofSess)150 29 Sc LR 134 
Armitagei t> Moore 4 T C 199 69 Q B D 014 
Aruna Devi Jajodia i> Collector of Madras [1952] 211T R 349 
Arana Mills Ltd t CIT [1957] 31 IT R 163 AIR 1950 Bom 760 58 Bom LR 
936 

Arunachala Mudaliar v Muniganatha Mudaliar 1954 SCR 243 
Arunachala Nadar t C E P T [1957] 32 IT R 222 AIR 1957 Mad 458 
Aranachalam Chettiar tCIT3ITC44I AIR 1929 Mad 709 
Arunachalam Chettiar t CIT 6ITC58,ILR 55 Mod 827 AIR 1932 Mad 433 
138 1C 290 

Aranachalam Chettiart CIT 0ITC 472 

Arunachalam Chettiar t CIT 1930 ITR 173 (PC) 9 IT C 282 AIR 1936 PC 
133 38 Bom LR 600 ILR 59 Mad 716 03 I A 233 

Arunachalam Chettiar v CIT 1945 ITR 183 AIR 1945 Mad 186 

Aranachalam Chettiar i CIT 1946 I T R 61 A IP 19.6 Mad 311 
Arunachalam Chettiar & Son v CIT 1935 ITR 464 

Aranachalam Chetty (ALAR Bros ) v CIT 3ITC 209 (SB) IL R 52 Mad 
296 AIR 1928 Mad 1229 112 IC 697 

Arar j CIT 1945 IT R 465 AIR 194b Bom 44 47 Bom LR 786 

Amnd Mafatlal t I T O [1957] 32 IT R 350 AIR 1957 Bom 134 59 Bom L R 
268 

Aryan Chettiar t CIT 1937 I T R 600 A I R 1938 Mad 69 0 ITC 386 173 IC 
143 

Ascot Gas Water Heaters Ltd v Duff 24 T C 171 
Asgar Ah t CI T 6 I T C 27 

Ashanti Goldfields Corpn Ltd v Memfield 19 T C 52 

Asher t London Film Productions Ltd 1945 ITR Suppl 6(CA) 1944 K B 133 
[1944] 1 All E R 77 113LJKB149 170LT 17 60 ILR 115 
Asher Textiles Ltd t CIT [1952] 22 IT P 125 AIR 19o3 Mad 20 
Ashoka Saran v Union of India [1956] 29 I T R 507 AIR 1956 Pun 71 
Ashton Gas Co t Att Gen 1906 A C 10 (H L) 76 L J Ch 1 93 L T 676 70 J P 
49 22TLR 82 

Asit Kumar Ghose t C Ag I T [1952] 22 1 T R 177 

Asit Knmar Ghosh r CIT [1953] 24 I T R 576 
AsokaMills Ltd v CIT 6ITC 339 

Asoka Textiles Ltd t ITO [1956] 29 ITR 672 ILR 1955 Tra Co 1299 AIR 
1956 Tra Co 124 

Aspro Ltd i Comr of Taxes 1936 IT R 264 (PC) 1932 AC 683 63 ML J 920 
Assam Bengal Cement Co Ltd v CIT [1952] 21 I T R 33 affirmed [1955] 27 IT R 
34 (SC) [1955] 1 SCR 972 1955 SC J 205 I955SCA 733 AIR 1955 S C 
89 [1955]! ML J 118 


Assam RIys &. Trading Co Ltd t I R 1934 ITR 467 (HL) 18 TC 509 1935 AG 
445 103 L J K B 583 152 L T 26 50 T L R 540 
Assets Co Ltd v Forbes 3 T C 542 34 S L.R 4S6 

Vssociated Artists Ltd c I R 36 T C 499 [1956] 1WLR 752 100 S J 450 [1956] 
2 AUER 683 221 LT Jo 312 
Associated Hotels of India Ltd % CIT [1953] 23 ITR 134 
Associated Insulation Products Ltd v Golder 26 T C 231 (C.A) [1944] 2 AU L R 203 
Associated London Properties Ltd t Henriksen 26 T C 46 (C A ) 


239 274 

721 725 726 727 
378 

340 370 

1W 

774 

328 528 

57 

C34 

1 464,633 

639 601 
862 


51 


323 335 360 
362 638 598 603 
292 295 372 3(8 
379 388 


101 


285 


323 324 336, 337 
340 605 607 
203 207 208 209 
732 733 


500 716 

185 704 
388 

460 462 
783 

117 274 
454 455 
711 

288 416 

64 614 615 7’9 

730 

672 

545 


716 

384 417 


391 392 393 394 
396 399 403 407 
412 856 

4 781 783 
99 100 226 230 

213 

339 411 
88 496 
105 


TABLE OP CASES 


xxxvi: 


Associated Mining Industries Ltd t CIT [1955] 27 IT R 429 
Associated Portland Cement Manufacturers Ltd t Kerr 27 TC 101 (C A ) [1946] 
1 AUER 68 62TLR 115 
Ami De v CIT [1955] 28 IT R 833 

Atherton i British Insulated A. Helsby Cables Ltd 10 T C 155 (HLJ 1926 A C 
205 95LJXB 336 134LT 289 42TLR 187 


Atkinson t Goodla«s Wall L Lead Industries Ltd 31 T C 447 (H L) [1950] 2 All 
ER 314 210 LT 10 

Atmaram Bhogiial t CIT [1952]22 ITR 305 

Att Gen i Canter 22 TC 422 (LA) [1939] 1KB 318 [1939] 1 All E R 13 
I08LJKB 260 I60LT 89 55TLR280 
Att Gen Duke of Northumberland t See Att Gen t Northumberland Duke of 
Att Gen t Jeanne Antoine 31 T C 213 

Att Gen t Lloyds Bank Ltd 2GTC 100 171 LT 256 [1944] 2 AU E R 157 
Att Gen v London County Council 6 T C 242 (H L) 1907 A C 131 76 L.J X B 
454 96 LT 481 71JP 217 23TLR 390 
Att Gen t Midland Bank Executor & Trustee Co Ltd 19 T C 136 
Att Gen i National Provincial Bank Ltd 14 TC 111 44TLR 701 
Att Gen t National Provincial A, Union Bank of England (Tetley In re) [1923] 
ICh 258 (C A) affirmed 1924 AC 262 (HL) 40TLR 191.93LJ Gh 231 
131 LT 34 

Att Gen v Northumberland Duke of [1877] 7 Ch D 745 47 L J Ch 569 26 W R 
586 varied [1878] 38 LT 245 (C A) 

Auddy DO & Bros t CIT [1055] 28 IT R 713 AIR 1956 Cal 295 
\urangabad Mills Ltd In re 11T 0 116 IL R 45 Bom 1286 23 Bom L R 570 
64 IC 9 AIR 1921 Bom 159 
Avon Beach & Cafe Ltd i Stewart 31 T C 487 94 8 J 669 

Ayrshire Employers Mutual Ins Assn Ltd t I R 1948 I T R Suppl 80 (H L) 
27 TC 331 25ATC 103 [1946] 1 All E R 637 175 LT 22 62 T L R 917 
Ayrshire Pullman Motor Services v IR 14 TC 754 

Ayyasami Nadar M A, Bros t CIT [1956] 30 IT R 565 AIR 1957 Mad 74 
BOG A (Punjab)Ltd v CIT 1937ITR 279(FB) 10ITC 298 ILR 1937Lah 
306 AIR 1937 Lah 338 168 I C 649 39 P L R 998 


B K Paul & Co In re See Paul B K A. Co In re 

B P Haider A, Sons In re See Haider BP A, Sons In re 

B V Dravid&Co CIT t See Dravid BV & Co r CIT 

Baboo Sahib A. Sons v CIT 2ITC 502 

Babu Ramanlal Xondai In re 1943 IT R 263 

Babulal Xanjt t CI T 1946 I TJt 6C2 48 Bom L R 505 A I.R 1947 Bom 69 
229 IC 412 

Babulal Raj Garhia In re 19361 TR 148 AIR 1938 Cal I6S 1771 C 300 11 RC 
221 

Bacha Gaidar t CIT [1955] 27 IT R 1 (S C} [1955] 1 S C R 876 1955 S C-J 68 
1955 SC.A 675 AIR 195oSC 74 57 Bom L.R 617 [1955] 1 ML J 27 

Bachula] & Co i C IT [1955} 27 ITR 587 (FB) LL.R 1055 Cut 400 AIR 
19j 5 Ons 83 

Badar Shoe Stores, In re 1946ITR 431 ILR 1947 All 376 1948 A LJ 38 A I R 
1949 AU 164 

Baddeley t I R 35 T C 661 (H X) [1955] 1 AU E.R 525 [1955] 2 W L.R 552 99 
S J 166 

Badima Bivi r CIT [19o6] 301T R 742 AIR 1957 Mad 256 

Badri Shah Sohan Lair CIT 1036ITR 303 AIR 1936Lah 872 10ITC 1 167 
IC 503 0 P L 499 

Badn Shah Sohan Lair CIT (No 2)1936ITR 387 AIR 1030 Lah 856 10ITC. 
5 167 IC. 464 9RL.495 


PAQES 

336 

391 399 
100 230 242 

318 328 372 382 

392 393 401 412 
418 

1 

49 647 

613 

520 

794 

6 

539 613 
721 


203 204 206 211 
208 

556 650 

168 192 
410 

74 75 

10 49 650 652 
661 662 

48 323 325 136 
337 359 364 365 
366 443 444 446 
447 448 449 457. 
461 698 


48 317 655 
175 

477 478 

293 305 630 840 

5 20 29 35 196 
741 

842 

698 699 700 701 
851 

215 

194 

389 

460 4H, r-,2 U2 
655, f » 


XXXV111 


THE INDIAN INCOME TA\ ACT 


PAGES 


Badndas Bansidhar v CIT [1954] 25 IT R 3o3 I L B 33 Pat 284 AIR 1954 
Pat 425 

Badndas Daga t C l T 1949 IT R 209 (P C) 51 Bora L P 942 IL R 1949 Nag 
254 761A 41 AIR 1949PC 159 53CWN 689 

Badndas Daga t CIT [195G] 291T R 434 AIR 1956 Nag 43 
Baghat Halwai In re 3 IT C 48 

BaijNatht CIT 2ITC 176 
Baij Nath v CIT [1954] 26 ITR 324 
Baijnath Chaturbhuj t CIT [1957] 31 IT R 643 
Bajanlal Sanwatdas t CIT 5ITG 118 

Baker t; Cook 1939 IT R 284 21 T C 337 [1937] 3 All E R 509 81 Sol Jo 705 

Baker t> Mabie Todd & Co Ltd 13 T C 235 
Balaji Rao t CIT 8ITC 80 

Balaknshnan t CIT [1954] 26 I T R 367 AIR 1954 Mad 1118 
Balasubramama Mudaliar v CIT [1952] 22 IT R 370 AIR 1953 Mad 438 

Balbhadhar Mai Kuthiala v CIT [1957] 31 IT R 930 AIR 19o7 Pun 284 

Balchand Jivandaa i CIT 1942 IT R 507 AIR 1943 Sind 79 207 I C 517 
16 RS 31 

Baldeo Das Birla Raja t CIT [1955] 27 I T R 467 

Balgownie Land Trust Ltd t IR 14 TC 684 1929 S C 790 1929 SLT 625 
Ballabhdas & Son t CIT 5ITC 371 

Ballarpur Colhenes t CIT4ITC 255 AIR 1930 Nag 183 122 I C 089 
Ballygunge Bank Ltd t CIT 1940 IT R 409 AIR 1947 Cal 159 230 I C 457 
50UVN 5«8 81 CL J 94 

BaluswarayIyeri CIT [1955]28ITR 235 AIR 1956Mad 47 [1955J2MLJ 579 
Bambndgo t I R [1956] 29 IT R 274 (H L ) 36 T C 313 [1955] M\LB 1329 
99 8 J 910 [1955] 3 All E R 812 

Banarsi Das i CIT 19361T R 142 A I P 1930 Lah 489 163 I C 658 9 R L 30 
38PLR 812 

Banarsi Daa v CIT 1936 IT R 217 AIR 1936 Lah 585 167 I C 8 U 6 
Banerje© t CI T [1956] 30 I T P 423 AIR 1957 Pat 97 

Banerjee HP v CIT 1941 I TR 137 (F B ) ILK 20 Pat 202 AIR 1941 Pat 
69 102 IC 204 21 Pat LT 1090 13 R P 430 

Bangalore Woollen Cotton & Silk Mills Co Ltd i CIT 1950 IT R 423 A I P 1951 
Mad 361 


Bam Mai Dalai t CIT 1941 IT R 222 
Banji AM A Sons « CIT 1937 IT R 47 

Bank of Cliettinad Ltd i C I T 19401 T R 522 (P C ) 43 Bom L R 132 I L R 1941 
Mad 89 L.R 67 IA 394 AIR 1940 P C 183 190 1 C 218 


Bank voor Handle en Scheepvaart NV i Administrator of Hungarian Property 35 
TC 311 (It J ) 98 SJ 301 [19^] 1 AH E R 909 [1954] 2 W L R 867 1954 
AC 584 

Banka Mai Lajja Ram & Co v CIT [1953] 24 IT R 150 AIR 1953 Tun 270 
Banka Mai Niranjandas r CIT [1951] 20 I TR 530 

Banke Bihan Lai r CIT 1937 I T R 345 AIR 1937 Lab 878 I L R 18 Lah 789 
10 1 TC 461 175 I C 627 40PLR 211 
Banner j i HP r CIT [10ol]19ITR 696 AIR Mol Pat 565 
Banahidhar OnkarmaH t C I T [19^3] 23 I T B 3 >3 AIR J9*>2 Oris 357 
Banatdar Todda t CIT 1934 IT R 20 ILK 13 Pat 101 71 TC 117 AIT 1934 
1 at 40 1»1 I C So8 7 I V 139 

Banaldhar L Sons r CIT 1938 ITR 9^ AIR 1938 Ran lu4 1771 C 582 1933 
Ran I-R 130 11 R Ran 141 

Bamudbar Dhandham* r CIT 1944ITR 126 AIR 1941 Tat 137 I L.R 23 Tat 
6S JII B U 26 215 I C 18 17 R I 72 


374 376 390 


31 187 188 545 
565 568 

548 651 553 5a8 
848 

549 

570 635 636 

440 

56 57 

34 

361 

274 275 276 280 

377 

655 

829 839 844 


71 178 846 
185 199 
34 104 105 
232 
333 

351 598 


295 298 
379 380 381 


758 

562 564 657 
660 662 663 
655 

72 488 501 604 
605 

160 318 737 738 
745 

365 366 
648 

10 392 738 739 
741 742 745 74® 
750 


9 

47 856 
604 

276 

115 

5o>0 551 557 


3Gj 


635 641 

C30 633 641 (C3 



TABU OP CASES 


PAGES 


BanaidharMohanti t CIT [1955]28ITR 625 A I R 1055 0m 1 671 

Bansidhar Onkarmal v CIT 1940 I T R 247 AIR 1952 Oris 109 327 329 330 

Bansilal Abirchand t CIT 3ITC 67 [1928] 24 N L R 76 A IP 1928 Nag 102, 

10S I C. 805 449 

Bansilal Abircliand i CIT 5ITC 347 177 

Bansilal Abirchand i CIT 0 IT C 318 86 329 

Bansilal Abirchand R B Spg A W vg Millsr CIT [1957] 31 ITR 427 344 473 

Bansilal Gulabchaml v CI 1 1948 IT R 251,50 Bom L R 375 842 843 

Bar Council Patna® CIT 1949 I TR 452 AIR 1951 Pat 430 198 217 424 

Bara Kumar Bhaiya r CIT 6ITC 190 857 

Bareilly Corpn Bank Ltd v CIT [1052]22ITR 528 AIR 1051 All 208 101 228 362 

Barlow i IR 21 T C 354 125 

Bamardo a Homes Dr Ex parte Seo Rex ® Special Comrs 

Barnes® Hely Hutchinson 1940 IT R Soppl 24 (HL) 22 TP 655 161 LT 181 

1940 A C 81 [1939] 3 All E R 803 108 L J K B 893 55 T L R 1073 37 781 783 

Barr Crombie A Co Ltd t IR 1947 I TR Suppl 66 10 95 96 117 

B arson ® AireylOTC 609 (C A) 134 LT 580 42TLR 145 69 Sol Jo 679 279 

Bartholomay Brewing Co r Wyatt 3 T C 213 [1893] 2 Q B 499 62 L J Q B 525 

69 LT 561,58 J P 133 42 WR 173 9TLR 658 284 

Bartlettv IR 7TC 229 [1914]3KB 686 84LJKB IOC 111LT 8o2 625 

Basant Lai r CIT 1033 IT R 141 AIR 1932 All 451 142 I C 864 300 

Basant Lai Rampdas t CIT 5TTC 383 ILP II Pat 40 AIR 1032 Pat 103 

1381C 302 827 867 


Basant Rait CIT 5ITC 441 

Basant RaiTakhat Singh® CIT4ITC 324 AIR 1930 All 288 1930ALJ 643 
124 I C 34 on appeal CIT® Basant Rai Takhat Singh 1933 I T R 197 (P C) 
ILR 55 All 452 AIR 1033 PC 180 601 A 307 144 I C 314 35 Bom LR 
823 61T C 459 


Basheshar Nath ® Amolak Ram Amin Chand A Co 1933 IT R 9 
Bates Jure 1928 Ch 682 97 L.J Ch 240 139 L T 162 72 Sol Jo 468 
Batuk Prasad Khatn t CIT 6 I T C 138 
Bava t CIT [1955] 27 IT R 463 

Beak v Robson 1943 I T R Suppl 23 (H L ) 25 T C 33 1943 A C 352 [1943] I All 
E R 46 112LJKB 141 169LT 65 59TLR90 
Beams t V, eardalo Steel Coal & Coke Co Ltd 21 T C 204 81 Sol Jo 686 
Bean t Doncaster Amalgamated Collieries Ltd 27 T C 296 (H L ), [1946] 1 All E R 
0-12 175 LT 10 25ATC 16 

Beardsell WA & Co Ltd ® CIT [1954]25ITR 1 I L.R 1954 Mad 882 AIR 
1954 Mad 815 [1954] 1 ML J 425 

Beare v Carter 1940 I T R Suppl 127 23 T C 353 [1040] 2 K B 187 109 L J K B 
701 163 LT 269 56 T L.R 762 

Beatty v London Spiritualistic Alliance Ltd (Hnmmeltenberg Re) [1923] 1 Ch 237 
92 LJ Ch 326 129 LT 124 39TLR 203 
Beatty Earl t IR 35 T C 30 [1953] 2 All E R 758 216 L T Jo 419 [1953] 1 
1UR 1090 97 S J 573 

Begg Dunlop A Co Ltd t C E P T [1954] 25 IT R 276 A.I R I9o4 Cal 600 
Behan Lai Bhargava w CIT 19411 TR 9 ILR 1941 All 64 AIR 1941 All 135 
193 IC 731 1940 ALJ 860 

Behan Lai Chattcrji t CIT 1934 I TR 377 7 IT C 123 AIR 1934 All 930 
ILR EG All 418 1511 C 251 1934ALJ47 
Behan Lai Jhandu Mai 7n re 19441T R 209 AIR 1944 Lah 287 46 P L R 246 
215 I C 247 17 RL 121 

Behan Lai Mnllick v CIT 2 IT C 328 IL R 54 Cal 630 AIR 1927 CaL 553 31 
OWN 5o7 103 IC 609 


Behramji Lalkaka u CIT 1948 IT R 301 60 Bom L R 320 AIR 1943 Bom 


858 


71 268 298 332, 

422 423 428 

720 

45 

661 

253 254 
114 

100 100 134 

369 391 393 404 
412 

182 

138 

205 214 

698 

365 

1 124 

546 6<j9 560 

103 104 230 233 
230 

3 66 70 71 267 
299 324 325 620 
823 

491 493 


TIIE INDIAN INCOME TAX ACT 


xl 


FADES 


Beioy Singh Dudhuna t CIT 1933 I TR 135 (PC) CITC 449 A IB 1933 PC 
145 35 Bom LB 811 143 IC 145 37CWN 885 601A 190 ILB CO Cal 
1039 

BeJfonr t Mace 13 T C 539 (C A ) 138 L T 338 

Behram & Bros i CIT 1935ITB 243 A I B 1935 Lah 681 1G0IC 517 8RL. 
55b 

Belli Gnbble 4 T C 522(CA) [1903] 1 K B 517 72LJKB 242 88LT 180 67 
JP 85 51 WE 457 19TLB 260 

Bell i National Provincial Bank of England Ltd 5 TC 1 (C 4 ) [1904] I K B 149 
73LJKB 142 90LT 2 20TLB 97 

Benares Maharaja of i CIT 19381 TB 217 ILB 1938 All 432 AI B 1938 All 
310 176 IC 167 

Benarsidaa Jagannath In re 1947 I TB 185 (FB) A IB 1947 Lah 162 ILB 
1947 Lah 307 49 PL B 20 

Bengal Flour Mills Co Ltd In re 1941 IT B 568 

Bengal Jute Mills Co Ltd t CIT 1949 I TB 308 

Bern Felkai Mining Co Ltd In re 18 TC 632 1034 IT R 309 1934 Ch 406 103 
LJ Ch 187 160LT 370 78Sol Jo 29 

Bemram Moolchand t CIT [1954] 25 IT R 287 AIR J954 All 601 

Benjamin Smith & Son t IR 139 LT 97 (HL) 

Bennet t Marshall 22 TC 73 (C A ) [1938] 1 All E R 93 [1938] 1KB 591 107 
LJK.B 319 158LT 75 64TLR 320 

Bennett t Ogaton 15 T C 374 

Bennett Oswald &, Worskett t Bennet 21 TC 209 81 Sol Jo 717 

Benoy Kumar Sahas Roy Raja t CIT [1953]24ITR 70 AIR 1954 Cal 225 
92 C L J 94 affirmed CIT t Benoy Kumar Sahaa Roy [1957] 32 I T R 466 
(SC) AIR 1957SC 768 

Benoy Batan Banerji t CIT 1947 IT R 98 

Bentleys Stokes &. Lowless v Beeson 33 TC 491 (CA) 96 SJ 345 213 LT 340 
[1952] 1 TLB 1529 [1052] 2 AUER 82 

Beohar Singh t> CIT 1948 I TB 433 ILB 1047 Nag 425 1947 NLJ 346 


Bernhard t Gahan 13 T C 723 (C A ) 

Berry t IR 18 TC 193 

Bery Engineering Co v CIT [1955] 28 I T R 227 

Besantr Adv Gen ofMadrasILR 43 Mad 146 (PC) AIR 1919 PC 31 461 A 
176 21 Bom L R 867 

Best & Co Ltd t Collector of Madras 11 TC 18 A IB 1919 Mad 715 48 IC 790 
Best & Co Ltd t CI T 6 IT C 92 IL R 55 Mad 832 AIR 1932 Mad 434 
Beynon v Thorpe 14 T C 1 97LJKB 705 44TLR 610 72 Sol Jo 453 
Beynon T & Co Ltd t Ogg 7 T C 125 
Bhadam Bros Ltd v CIT [1955] 27 IT R 423 
Bhagat Dnmchand » CIT 4ITC 33 

Bhagat Ram Mohanlal Firm nCEPT [1956]29ITR 521 (S C ) 1956SCR 143 
1956 S C J 312 195b S C A 394 AIR 1956 fa C 374 
Bhagavandas Hankishandaa v CIT 1938 IT R 176 
BhagwanDassSud & Sonar I TO [1956J29ITR 330 AIR 1956 Pun 148 
Bhagwan Radha Kjsben r CIT [1952] 22 IT R 104 AIR 1952 All 857 
Bhagwatir CIT 1941 I TR 31 ILR 1941 All 43 AIR 1941 All 83 193 I C 
236 1940 ALJ 848 1940 A WR 664 affirmed CIT » Bhagwati 1947 I T R 
409 (P C ) AIR 1947 P C 143 49 Bom L R 678 74 IA 142 

Bhagwati Prasad i CIT 6ITC 105 ILR 54 All 496 AIR 1932 AU 390 1932 
ALJ 389 138 IC 682 
Bhagwati Shankar Jure 1944 I TR 193 

Bhailal Amrn & Sons Ltd t Dalai [1953] 24 I TR 229 AIB 19o3 Bom 441 
65 Bom L.R 586 

Bharat Collieries Ltd c CIT [1957] 32 IT R 547 

Bharat Ins Co Ltd. r C 1 T 1934 1 T R 63 (P C ) ILR 15 Lah 224 61 I A 41 
A Ut 1934 T C 45 147 I C 899 36 Bom L.R 401 38CWN 375 


5 54 Co 92 93 01 
739 747 

640 

91 155 277 
625 630 
742 

392 394 407 
3o2 646 
29a, 290 

774 

47 48 450 8o0 
8o3 855 856 
4u3 


169 

131 325, 615 
453 


2 19 22 23 25 
96 682 701 844 
22 30 576 

371 388 3S9 

3 4 7 10 19 21 
22 23 24 25 29 
30 840 856 

82 

558 

650 

847 867 
865 

625 628 

112 239 274 275 
100 229 242 

411 

560 667 
49 6o4 

627 630 652 655 
262 

681 829 


54 464 40o 466 
467 468 

668 674 856 
271 272 274 824 

645 893 
404 


91 376 879 



TABLE OF CASES 


xll 


PAGES 


lhargava v CIT [1054]26ITR 489 
lhattacharya v CIT [1956] 301T R 635 
Ih&vonu Laxmidas i CIT [1955] Bom (Unrep ) 

Ihikaji \enkatesh t CIT 1937 I TR 626 8ITC 410 
Ihikamchand Laxmichand t CIT 1935 ITR 120 7ITC 184 
Jhikanpur Sugar Concern In re 11T C 29 I L R 1919 Pat 377 53 IC 301 AIR 
1919 Pat 260 

Jhimraj Bansidhar t CIT [1954] 26 IT R 185 AIR 1955 Pat 172 
3hiraraj Panna Lai t CIT [1957] 32 IT R 289 AIR 19„7 Pat 638 

Bhiwam Sahai t CIT 1936 IT R 222 9 I TC 412 
Bhogilal Hargovmdaa Patel » CIT 1937 ITR 655 

Bhogilal Laherchand t CIT [1954] 25 IT R 623 AIR 1955 Bom 16 I L R 
1954 Bom 1093 56 Bom LR 718 

Bhogilal Laherchand t CIT [1955] 28 IT R 919 ILR 1956 Bom 93 AIR 1956 
Bom 411 58 Bom L R 57 
Bhopal Textiles Ltd v CIT [1956] 29 I TR 171 
Bhopal Trading Co t CIT [1955] 28 IT R 478 
Bhutan MohanBanerjee t CIT [1956]29 IT R 229 

Bhubncshwan Kuar Rani v CIT 19401 TR 550 AIP 1941 Pat 39 22 PLT 
676 192 I C 316 13 RP 451 

Bhupati Nath t Ram Lai ILR 37 Cal 128 14CWN 18 3 I C 642 I0CLJ 355 
Bhuramal Paluram i CIT [1955]28ITR 62 I L.R 34 Pat 125 AIR 1955 Pat 342 
Bhunben Lallubhai t C IT [1956] 29 I T R 543 AIR 1956 Bom 41 57 Bom 

Bidi Supply Co v Union of India [1950] 29ITR 717 (SC) 1956 SCR 267 AIR 
1956 S C 479 

Bihar Mica Concern Ltd In re [1951] 19 IT R 653 AIR 1951 Pat 186 
Bijadhar Ram Dwarka Ram Balka In re [1953] 23 IT R 343 
Bijay Chand Mahtab Bahadur of Burdwan Sir In re 19401 T R 378 
Bikaner Trading Co t CIT [1953] 24 IT R 419 

Bikram Xishore Maharaja of Tripura r Prov of Assam 1949 IT R 220 
Billam t> Griffith 23 T C 767 85 Sol Jo 368 
Bilsland i I R 20 T C 446 [1936] 2 K.B 642 

Bmjraj Huknmchand r CIT AIR 1931 Cal 683 (SB) 51T C 303 I L R 58 CaL 
1446 AIR 1931 Cal 683 35CWN 589 1341C 933 

Binny A Co Ltd t CIT 21TC 466 I L R 50Mad 920 AIR 1927 Mad 1039 
BtpanLaiKuthialat CIT [1957]32ITR 361 AIR 1957Pun 312 
Bipin Lai Kuthiala t CIT [1956] 30 IT R 1(SC) AIR 1956 SC 634 
Bipinchandra Maganlal & Co Ltd tr CIT [1955]28ITR I ILR 1955 Bom 797 
AIR 1955 Bom 402 57 Bom LR 471 

Bimdhmal Lodha « CIT 1634ITR 164 ILR 66 All 604 AIR 1934 All 217 
163 IC 722,1034 A L J 1213 7 R A 674 

Birendra Xeshn i Bahuria Saraswati AIR 1934 Pat 612 I L.R 13 Pat 356 155 
IC 756 

Birendra Xishor Manikya v Sec of State 1 ITC 67 1921 ILR 4B Cal 760 25 
CWN 80 61 IC 112 AIR 1921 Cal 262 32 CL J 433 overruled Mehar 
Bano Khanura t> C.I T 2ITC 99 (FB) 

Birla Bros Ltd v CIT [1951]19ITR 623 AIR 1952Cal 194 

Birt Potter A Hughes Ltd v IR 12 TC 976 (C A) 27 Lloyd L.R 84 

Bisesardas Daga Sir In re 1936ITR 66 9ITC 206 

Biahambhar Nath In re 1D42ITR 379 

Bishan Chand v CIT [1952] 221TR 520 AIR 1953 AIL 165 

Bishan Naram Kuthiala t IT O [1956] 301T R 490 AIR 1057 Pun 26 

Bisheshar Prasad Parshotam Das r CIT 7ITC 74 

Buheshwar Nath A Co In re 1942 IT R 103 

Bisheshvar Singh r CIT [1955] 27 IT R 376 AIR 1955 Pat 96 

Bishnn Pnya Chowdhurani In re 1 IT C 261 I L.R 50 Cal 907 AIR 1924 Cal 
337 791 a 305 


273 

768 

749 

343 346 
158 


23 26 

636 637 653 665 
3 551 696 699 
701 702 70o 711 
542 720 
646 

501 502 


163 604 
155 160 
829 
276 

29 132 133 

217 

648 


429 


262 

65 637 
626 

22 29 30 

426 500 519 581 

9 21 133 701 703 

138 

762 


337 366 550 558 

850 

792 

675 

176 177 183 
589 


634 635 636 637 
675 


21 81 133 
382 473 
604 607 
634 636 654 
705 
626 
540 

351 535 
70o 834 835 
69 225 230 233 
854 


556 


xlu 


THE INDIAN INCOME TAX ACT 


TAOta 


Eisbop of Lucknow In re Sie Saunders t GIT 

Bishwanath Prasad Bhagwat Prasad i CIT [1850] 29 IT P 748 .AIR I0o5 Pat 
491 

BiahwanathSingh Sharraa t CIT JD« I T R 474 A IR 1942Pat 65,2001C 103 

Bissendoj'll Dojaram In re, 1933 I Tit 10 j AIP 1938 Cal 630, 179 IC 45, 
11 RC 458 

Bissestrarla! Bnjlal i C I T 4 ITC 365 ILR 57 Col 1330 A I R 1930 Cal 449 
12SIC 327 34CWN 3G3 

Blackwell v Kill* 1947 IT R Soppl 63, [1045] 2 All E R 655,20 T C 408 174 L.T 
217 

Blake v Imperial Bmzilun Kir 2 T C 58 (C A ) IT L.R CS 

Board of Ag IT t Smdhunini Chaudhurnm [1957] 32 IT L 1C9(SC) AIR 1957 
SC 729 

Board of Revenue AI Ar Rm Arunachalam Chcttiar A Bros r See Board of Revenue 
i Arunacbalam Chettiar Al Ar Rm A Bros 

Board of Revenue t Arcnaehalam Chettiar I IT C 238 (SB), 1 L.R 47 Mad 137 
A I R 1924 Mad 20S 77 IC 216 45 M L J 707 18 MV 776 

Board of Revenue i> Arunachalam Cliettiar A! Ar Rm A Bros 1 I T C 75 (F B ) 
ILR 44 Mad 65 AI R 1921 Mad 427 59 IC 482 39 31LJ 619 29ML.T 
18,192031 W N 789 13 LB 336 

Board of Revenue B Mnnunrami Chetty A Sons r See Board of Revcnuo r Munis wo mi 
Chetty B , A Sons. 

Board of Reaenuo i Madras Export Co 1 ITC 194 I L.R 40 Mad 360 AIR 
1923 Mod 422 17 MV 181 44 31 L J 290 71 I C 756 32 JILT 37 

Board of Revenue t Mumswami Chettj B A Sons 11T C 227 I L R 47 Slad 053 
AIR 1924 Mod 20,> 77 IO 39 

Board of Revenue t Mylaporc Hindu Permanent Fond Ltd 1ITC 217 ILR 47 
Mad 1 AJR 1923 Mad CS4 761C 833 

Board of Revenue r North Madras Mutual Benefit Co Ltd 11T C 172 

Board of Revenue t Ramanathan Chettiar 1 ITC 244 AIR 1924 Mad 455 79 
IC 609 

Board of Revenue t Rawanathan Chetty 1ITC37 ILR 43 Mad 75 A I R 1920 
Mad 344 531C 978 


Board of Revenue t Rinon Press A Sugar Mills Co Ltd IL R 40 Mad 706 A LR 
1923 Mai 574 1 ITC 202 77 IC 621 

Boariandt Kramat Pulal Ltd 35 TC I [19u3]lVVLR 1332 210 LT Jo 763 
[19&3J2AHER 1122 97 8-J 763 

Bobbtli Raja of i CIT 1937 ITR 78 ILK 1937 Mad 797 AIR 1937 Mad 
515 1681 C 168 10ITC 146 

Boddu Seetharamaewamy i CIT [1955] 28 I TP 156 AIR 1955 Andhra 273 

Bolam v Barlow 31 T C 136 

BoUm v Muller 28 T C 471 

Bolson J & Son Ltd t Family 34 TC 161 (C A ) 

Bombay Dyeing A Mfg Co Ltd t \ enkataehalam [19^4] 20 I TR 298 AIR 19»5 
Bom 80 ILR 1954 Bom 971 56 Bom LR 714 
Bombay Electric Supply A Tramwavs Co Ltd In re 19401T P 433 
Bombay Mutual Life Assco Society Ltd t, CIT [19ol] 201T R 189 53 Bom L.R 
613 AIR 1952 Bom 63 I LP 1952 Bom 364 

Bombay Mutual Life Assee Society Ltd v Shah A N [1955] Bom fUnrep) 

Bombay Trust Corpn Ltd t CIT 3 LTC 135 IL.P 52 Bom 702 AIR 1928 
Bom 448 30Bom LR 1172 113 IC 593 on appeal CIT i Bombay Trust 
torpn Ltd 4 ITC 312 (PC) AIR 1930 PC 64 I L.P 54 Bom 216 57 
J.A 49 32 Bom L R 361 121 IC 532 


Bomfordr Osborne 1942 IT R Suppl 27 (BL) 23TC 6S0 1942 AC 14 119411 
2 AllEP 426 H0L-JKB46v 165LT 205 67TL.R5S1 J 


m 

87 

359 

638 6^1 6j3 
282 

01 130 375 
132 133 


138, 224 228 2** 
853 


79 154 165 I» 
318 443 450 


166 73S 
322, 377 

75 76 

76 


853 S54 

156 103 168 17’ 
855 

158 168 

380 389 

57 

528 

2S3 

126 128 
100 229 

716 

181 


52 77 420 879 
880 881 886 
»o8 


156 172 738 739 
741 742 745 749 


29 30 253 327 
390 848 852 



TABLE 01 CASES 


xlm 


PA0K3 


Bonar Law Memorial Trust t III 17 TC 60S 49 TLR 220,77 Sol Jo 101 

Bonner r Basset Mines Ltd OTC 14G 108 LT 764 

Bonner r Froodl8TC 48S 

Bootham Strays E ork In re See I It t Scott 

Roach v Sproule 12 A C 3S5(HL) 56 LJ Ch 1037 57 LT 345 36 W R 193 
Bourne & Hollingsworth Ltd t Ogden 14 TC 349 45 T L R 222 73 Sol Jo 127 
Bowers r Harding 3 T C 22 [1801] 1 Q B 560 60 L J Q B 474 04 L T 201 7 
TL.R 267 

Bowles* Att Gen 6 TC 63^ [1912] 1 Ch 123 81 L J Ch 155 105 L.T 870 28 
TLR 137 

Bowles v Governor A: Co of the Bank of England G T C 136 [1913] 1 Ch 57 
Bowman v Secular Society Ltd. 1917 A C 406 (HL) 86L.J Ch 568 117 LT 161 
33 TLR 376 

Boyce v Whitwick Colliery Co Ltd 18TC 655(0 A) 151 LT 464 78 Sol Jo 568 

Bracey t Roval National Lifeboat Institution (Clarke In re) [1923] 2 Ch 407 
Bradbury v English Sewing Cotton Co 8 T C 481 (H L ) 1923 A C 744 92 L J K B 
736 129 L.r 646 39TLR 590 

Bramford s Road Transport Ltd r Evans 35 TC 145 [19o3] 1 WLR 1385 216 
LT Jo 590 97 SJ 79G [1953] 2 All E R 1308 
Brandwood t> Banker 14 T C 44 

Brandwood v Haden (Mellody Re) [1918] 1 Ch 228 87 LJ Ch 185 118 LT 155 
82 JP 128 34TL.R 122 

Bridges t> Wattcrson 34 T C 47 90SJ 748 214 LT 266 [1952] 2 All E R 910 
Brigg Neumann & Co i IJR 12 T C 1191 
Briggsv IR 17TC 11 

Brighton College v Marriott 10 T C 213 (H L ) 1926 A C 192 95 L J K B 3*>6 134 
L.T 417 42 TLR 228 

Bnhan Maharashtra Sugar Syndicate Ltd i CIT 1946 ITR 611 231 I C 332 
48 Bom LR 537 AIR 1947 Bom 166 
Bnj Mohan Ratneshwar Dass v C I T [1953] 23 IT R 31 

Bnj Raj Rang LaU CIT 2 IT C 458 106 IC 193 AIR 1927 Pat 390 overruled 
Ram Khelwan Ugamlal r CIT 3ITC 226 (F B ) 

Bnstow v Dickinson & Co Ltd 27 TC 157 (CA) 1946 ITR Suppl 38 1946 
KB 321 ,[1946] 1 AUER 448 174 L.T 310 62TLR 252 115LJKB29G 
British Columbia Electric Rly Co Ltd v King 1947 ITR Suppl 1 (P C) AIR 
1946 PC 180 * 

British Dyestuffs Corpn r I R 12 T C 586 

British Mexican Petroleum Co Ltd t Jackson 16 T C 670 (H L ) 

Bntish South Africa Co i CIT 1946 ITR Suppl 17 (PC) AIP 1946 P C 25 
223 IC 164 1946 A C 62 


British Sugar Manufacturers Ltd v Hams 1939 ITR 101 (C A) [1938] 2 K.B 220 
[1938] 1 All E R 149 21 T C 528 107 L J K B 472 159 L T 365 
Bnton lerry Steel Co Ltd v Barry 19411 T R Suppl 122 (C A) 23 TC 414 [19401 
1KB 463 [1939]4AUER 541 109L.JKB2 5 0 162LT 202 66TLR248 
Broach Co operative Bank Ltd t CIT 1949 IT R 489 AIR 1950 Bom 45 51 
Bom LR 718 

Broadbndge i Beattie 26 T C 63 
Brocklesby t Memcks 18 T C 576 (C A) 

Brodie a Trustees v IR 17 TC 432 12 A TC 140 
Broken Hill Proprietary Co t Broken HiU Municipal Council 1926 A C 04 
Brookst IR 7 TC 236 (HL) 1915 AC 478 84L.JK.B 404 112 LT 523 31 
TXR 89 

Broughton & Plaa Power Coal Co Ltd c Kirkpatrick 2 T C 69 14 O B D 491 54 
L.JKB 268 

Brown v Burt 5 T C 667 (C A ) 81 L J K B 17 105 L.T 420 27 T L.R 572 
Brown v National Provident Institution 8 T C 57 (H L) [1921] 2 A C 222 00 UJ 
K.B 1009 125 LT 417 37TLR SOt 
Brown bT rustees r Hay3TC 593 35Sc LR 340 


211 212 213 
405 412 
628 

40 41 
385 380 

283 857 

66 868 
868 


202 203 211 
96 93 99 108 
392 410 
208 

6 163 193 245 

354 439 625 
135 


209 
113 
454 
39 41 


210 

23 25 26 30 
675 

540 

361 36a 


8 

136 

83 

72 79 84 97 99 
100 105 134 319 
331 332 405 450 
451 452 572 

374 376 377, 388 

625 629 

4 287 288 
228 235 
237 423 
572 
572 

570 

767 

246 

71 325 

m 



THE INDIAN INCOME TAX ACT 


xhv 


PAQES 


Bruce t Hatton S T C 180 £ 1922 ] 2 R B 206 91 L J R B 958 127 L T 244 38 
TLR 323 

Bryan t Caron 24 T C 468 [1942] 2 All E R 262 167 L T 275 
Buchibai v Nagpur University 1947 IT R 150 AIR 1946 Nog 377 , I L R 1946 
Nag 433 

Builders Supply Corpn v Union of India [1955] 28 IT R 797 AIR 1956 Cal 26 
96CLJ 194 59CWN 1119 

Bulaqi Mai & Sons t CIT8ITC21 AIR 1934 Lah 43 148 IC 228 
Buldana District Main Cloth Importers’ Group v CIT [1956] 30 IT R 61 AIR 
1957 Nag 4 

Burjorieeti GIT5ITC 270 ILR 9 Ran 161 AIR 1931 Ran 101,1311 C 507 
Burma Corpn Ltd t CIT 4 I T C 49 ILR 7 Ran 608 AIR 1929 Ran 193 
Burma Rlys Co v Sec of State 11T C 140 64 IC 801 
Burmah Steam Ship Co Ltd i IR 16 TC 67 1931 S C 156 
Bum A Co In re 1934ITR 30 7ITC 86 ILR 61 Cal 132 AIR 1934CaI 515 
150 I C 404 38 OWN 204 

Burnley Steamship Co t Aikin3TC 275 21 R (Ct ofSess) 965 31 St. LR 803 
Burston t IR 24 T C 285 

Burt A Co v IR [1919] 2KB {>50 (C A ) 88LJKB721 120LT 673 35TLP 
332 

Burton t Rednall 35 T C 435 

Burugu Nagayya i CIT 1949 IT R 194 

Bury & Walters t> Phillips 32 T C 198 

Bush Beach & Gent Ltd v Road 22 TO 519 [19391 3 All E R 302 1940 I TR 
Suppl 36 [1939] 2 KB 524 108 LJKB 801 161 LT 117 65 TLR 862 
Butto Kristo Kamala t CIT 5ITC 122 

Byramp & Co t CIT 1943 ITR 286 AIR 1943 Nag 229 207 1 C 695 ILR 
1943 Nag 617 

Byram] iJeejeebhoy Sir t Prov of Bombay I939ITR 670 (F B ) ILR 1940 Bom 
58 42 Bom LR 10 AIR 1940 Bom 65 186 IC 817 
ByramshawIllara In re 1944 ITR 358 46 Bom LP 129 
C Parehh & Co (India) Ltd. CIT t See Parekh C & Co (India) Ltd t C IT 
C T V S Chettjar Firm CIT t See Cbettyar CT V S Firm t CIT 
Cadbury Bros Ltd t Sinclair 18TC 157 (C A.) 103L.JK.B 29 149 L.T 412 
Cain i Schofield 34 T C 362 
Calcutta Co Ltd t CIT [1953]24ITp 454 

Calcutta Electric Supply Corpn i CIT [1951] 19 ITR 406 AIR 1951 Cal 151 
65 OWN 261 

Calcutta Ins Ltd t CIT [1952]21lTR 404 A.IP 1952 Cal 59 
Calcutta Jute Mills Co Ltd! v Nicholson 1 T C 83 1 Ex D 428 45 L J Q B 821 
35L.T 27^ 

Calcutta National Bank Ltd. i CIT [1953] 24 IT R 280 

Calcutta Stock Exchange Assn Ltd. In re 193^1 TR 105 ILR 62 Cal 547 81 TC 
8„ 1G3IC 337 39C1\ N 327 

Calcutta Stock Exchange Assn Ltd r CIT [1956] 29 ITR 687 
Caledonian Rly Co r Banks 1 T C 487 

Calico rnnters Assn Ltd. r GIT 1049 ITR 149 [1948] 2 MKJ 636 
Californian Copper Syndicate Ltd. r Harris 6 T C 169 6 F (Ct of Sess) 894 

Cahex (India) Lt«l r CIT [1952] 21 ITR 278 54 Bom LP 222 A.IR 1952 Bom 
161 


Calvert In re [1899]2QBD 145 4 TC 79 

Calvertr Waimvnght 1918ITR SnppL54 27TC 47„ 1947K.B 626 [1947]! All 
L.R.232 1-7LT 159 C3TL.R.I09 

Cambaita SC r CIT 1940 ITR. 748 V.IR 1947 Born 264 4 9 Bom L.R. 61 
231 I C 17o 

Cambatta, S. C A Co Ltd r CIT [1952]21 ITR. 121 64 Bom L.P 202 UR 
1932 Bora. 290 


91 155 277 
614 791 

800 802 

771 772 
462 


69 

703 

417 418 
298 
98, 121 

703 70t> 708 
345 

492 493 494 


320 

282 

187 745 
361 

122 

663 


676 683 
7 

518 


335 33S 
677 

162 327 367 445 
451 


004 Mil , 

878 879 830 882 

251 

302 

303 

419 420 
348 

499 501 

84 85 100, 102 
105 

8 9 193 735 739 
741 748 749 856 
772 

237 239 240, 274, 
320 423 

426 600 519 680 
681 682 

687 688 589 



TABLE OF CASES 


tlv 


rAQE8 


Cameron t Prendergast 23 T C 122 (HL) 1940 ITB SnppL 75 1940 AC 549 
[1940] 2 All E It 35 109LJKB 480 162 LT 348 56TLR 499 

Canadian Eagle Oil Co Ltd t King 27 T C 205 {ILL ) 1940 A C 119 [1945] 2 All 
EP 499 114L.JK.B 451 173 LT 234 01TL.R 577 
Canara Industrial A Banking Syndicate Ltd t CIT [1952] 21 ITP 96 AIR 
1952 Mad. 584 

Canoleyt Quick(Delany In re )[1902]2Ch 642(C A ) 71LJCh811 87LT 46 18 
TLR 741 

Cape Brandy Syndicate i I R 12 T C 358 [1921] 1 K B 64 affirmed [1921] 2KB 
403 (C A) 12TC 368 90LJKB4G1 12oLT 108 37TLP402 

Capo Copper Mining Co In re See Queen i Special Comrs 

Capital A National Trust Ltd. t Goldor 31T C 265 (C A ) [1949] 2 All E R 132 & 956 
65 T L R 460 & 772 

Carlisle A Silloth Golf Club t Smith 6 T C 48 [1912] 2 K.B 177 affirmed 6 T C 
198 {C A.) [1913] 3 K B 75 82 L J K B 837 108 L.T 785 29 T L.R 508 
Carnarvon Estates Co t IR 19 T C 643 (C A ) 

Carnoustie Golf Course Committee t IR 14 TC 498 1929 SC 419 1929 SLT 366 
Cam IR [1944] 2 AH E P 163 (CA) 171 LT 177 
Cartert> Sharon20TC 229 

Carter t Wadman 28 TC 41 (C A ) 176 L.T 206 25 ATC 420 

Casey t CIT 4ITC 259 ILR-OPat 185 AIR 1930 Pat 44 123 LC 610 

Cattermole i Borax & Chemicals Ltd. 31 T C 202 

Cawse t Committee of Lunatic Hospital 3 T C 39 [1891] 1 Q B 585 60 L J Q B 
485 65 LT 155 65 J P 682 
Cayzer Irvine A Co v IR 24 T C 491 

Central Distillery A Chemical WorksLtd t CIT [1955]27lTR 100 ILR [1955] 
2 All 346 A.IR 1955 AIL 167 
Central Exchange Bank Ltd » CIT [1955] 27 IT R 167 

Central India Spg Wvg A Mfg Co Ltd t CIT 1943 ITR 266 ILR 1943 Nag 
307 A.IR 1943 Nag 219 208 I C 280 

Central Provinces A Berar Provincial Co operative Bank Ltd t CIT 1946 ITR 
479 AIR 1946Nag 216 

Central Provinces Manganese Ore Co i CIT 1937 ITR 734 
Central Talkies Circuit v CIT 1939 ITR 628 ILR 1939 Bom 674 AIR 1939 
Bom 448 41 Bom LR 919 185 I C 656 
Central Talkies Circuit Matunga In re 1941 ITR 44 I L.R 1941 Bom 384 A.I R 
1941 Bom 205 43 Bom L R 258 195 IC 714 
Cescna Sulphur Co Ltd i Nicholson 1 T C 88 I Ex D 428 45 L J Q B 821 35 
LT 275 

Chadwick v Pearl Life Ins Co [1905] 2 K.B 507 74 L J K-B 671 93 L.T 25 21 
TLB 456 

Chamrup Sampatram v CIT [1951] 20 ITR 484 55 C\\ N 700 affirmed [19o3] 
24 ITR 481 (SC) AIR 1953 SC 519 1954 SCR 211 

Chalmers t Govt 1ITC 253 ILR1 Ran 335 A.IR 1924 Ran 30 83 I C 20 
Chamber of Commerce Hapur t CIT 1936 LTR 397 IL.R 58 AIL 1003 A.I R 
1936 All 764 166 IC 38 91T C 393 

Chamberlain v IR 2jTC 317 (ILL) [1943] 2 All E P 200 59 T L R 343 87 Sol 
Jo 255 

Chamberst ChambersILP 1944Mad 617(PC) A.IR 1944PC 78 48OWN 621 
Chamuey v Lewis 17 T C 318 

Champalal Asharam t CJT [19o3]23ITR 464 IL.R 1953 Bom. 809 AJJl 1954 
Bom 112 5o Bom L.R 776 

ChampalalGirdharlatt Lmpcror 1033 ITR 384 A.LR 1933Nag 3u8 146 IC 84S 
ChanLo Cliwani CIT 3ITC 307 IL.R 7 Ran 281 A.IR 1929Ran 102 115 
IC 897 

Chanan Devi 7n re 1944 ITR 153 


95 96 127 279 
391 849 

1, 6, 37 

132 


1 101 228 229 
234 242 327 


877 

73 76 82 

591 

319 

242 327 
185 

95 119 128 
25 26 
379 389 

210 213 
105 

388 398 445 
284 285 684 

373 378 388, 400 
412 

2 287 
343 346 

845 846 
10 652 655 
251 

108 no 

168 453 454 465 
473 851 8j4 
516 

36 77 215 216 
221 419 

488 493 
200 
108 

671 

79 t 795 
460 546 

54 465 466 467 


THE INDIAN INCOME TAX ACT 


xlvi 


TiQza 


Chanda Devi t C1T 10501T R D41 AIR 1051 AIL 6S0 overruled, CIT v Sodra 
Devi &, Damayaoti Sahni t CIT [1057132 I TR 616 (SC) 

Chandra Sen Jaim t CIT 3ITC 17 I L.R 60 AIL 589 A IB 1028 All 283 108 
IC 234 

Chandrasekhara Redd! i CIT [I051J19ITB CIO [1051] 1 ML. J 605 AIR 
1051 Mad 807 I L R 19 j 2 Mad 451 

Chandrika Prasad Ram Swarup t CIT 1939 ITB 200 (FB) I L.R 1939 AIL 
690 AIR 1939 AH 341 182 I C 846 

Changdeo Sugar Mills Ltd Shrce CIT t See Shrco Changdeo Sugar Mills Ltd r 
CIT 

Chaparala Krishna Brahmam i Guduru Covardhanaiah [1054] 2u ITP 407 A.IR 

1954 Mad 822 [1954] 2JILJ 332 10 >4 M \\ N 313 

Charente Steamship Co Ltd t WUmot 24 TC 07 (CA ) [1042] 1KB 210 [1042] 
1 A11ER 85 111 LJ KB 211 ICO I T 232 58TL.R89 
Charitable Gadodia S«adeshi Stores t CIT 1944 ITR 3^5 A IP 1044 Lah 405 
217 I C 314 

Charles Brown A. Co t IR 12 T C 12., 6 (C A ) 

Charles Clifford & Son Ltd t IR 14 TC 180 
Charles Marsdcn & Sons Ltd -1 I R 12 T C 217 
Chanisda Dass, In re 1937 IT R 1 9 ITC 321 

CharusilaDassi In re 19461TR 3C2 AIR 1047 Cal 148 231 1C 337 50 C \\ N 
621 

Chatarbhaj Chogalal t CIT [1056] 30 IT R 22 AIR 1956 AIL 723 
Chatturam v CIT 1946 ITR 695 afcrmed 1947 ITR 302 (FC) 

Chatturam Honlram Ltd v C IT [1954]25 ITR 320 AIR 1954 Pat 457 
Chatturam Honlram Ltd t CIT [1955] 27 ITR 709 (S C ) [1055] 2 SCR 290 

1955 S C J 571 1955 S C A 892 ILR34Pat 553 AIR 1955 SC 619 

Chaturbhuj t CIT 1941 ITR 286, A IP 1941 Oudh 445 198 IC 192 IL.R 16 
Luck 805 

Chaturbhuj \ aUabhdas t CIT 1946 ITR 144 48 Bom L P 63 AIR 1946 Bom 
337 

CheUaiah PilUi v CI1 1948 ITR 350 

Chellappa Chettiar t> CIT 1937 ITR 97 10 I TC 181 ILR 1937 Mad 734 
AIR 1937 Mad 393 167 IC 160 

Chengalvaroya Chettiar v CIT 19371 TP 70 (FB) ILR 1937 Mad 792 AIR 
1937 Mad 300 

Chettiappa Chettiar i CIT4ITC188 AIR 1930 Mad 119 122 I C 349 
Chettyar A IvR PL A Firm t CIT 5 IT C 182 

Chettyar A KR PL A Firm, b CIT 5ITC 187 ILR Q Ran. 25 AIR 1931 
Ran 98 132 IC 718 

Chettyar ARAN Firm t C1T2ITC 477 ILP 6 Ran 21 AIR 1928 Ran 
108 overruled Abdul Baree Chowdhurv v CIT 5ITC 352 (F B ) 

Chettyar C T \ S Firm t CIT 4ITC 160 ILR 7 Ran 644 AIR 1929 Ran 
£48 122 I C 902 

Chettyar EM Firm v CIT4ITC1I1 ILR 7 Ran 635 AIR 1930 Ran 4 

Chettyar E M Firm v CIT 4ITC 464 AIR 1930 Ran 224 
Chettyar E M Firm t CIT 6ITC 18 

Chettyar kMO Firm t CIT 1934 ITR 159 ILR 12 Ran 268 AIR 1934 
Ran 95 7ITC 187 1501C 673 
Chettyar M X S Firmt CIT 5ITC 95 

Chettyar P K N P R Firm p CIT4ITC87 ILR 8 Ran 203 AIR 1930 
Ran 33 124 I C 267 overruled Abdul Baree Chowdhury v CIT 5ITC 352 
(FB) 

Chettyar PKNPR Firm t CIT 4ITC 340 ILR 8 Ran 209 AIR 1930 
Ran "8 overruled Abdul Baree Chowdhury t CIT 5ITC 352 (F B ) 

Chettyar RMP Firm r CIT 3ITC 335 

Cbettjar SPK-AAM Firm v CIT 4 J TC 182 AIR 1932 Ran 56 overruled 
Abdul Baree Chowdhury i CIT 6 IT C 352 (IB) 

Chettyar SPK-AAM Firm r CJT 6ITC 49 


604 

640 541 


648 


349 


1 3 199 212 215 
116 
386 

361, 411 
94, 671, 853 


10 196 209 218 
220 
842 

7 65 66, 636 637 
857 


65 66, 701 702 
856 


651 662 664 

202 204 207 221 
23 


l 25 335 340 

>1 396 407 751 
86 99 101 185 


658 

560 563 

447 449 4.>8 461 
558 564 675 678 
679 
850 
862 


661 664 

662 564 


£63 

640 


563 

662 


664 


TABLE OF CASES 


xlvn 


FACIES 


Chettvar SPKCT Firm v CIT 5ITC 101 

Chcttjar TST5 Firmt CIT 5ITC 104 ILR 9Ran 2S AIR 1931 Ran 333 
Chettjar VPRPL„Iamilj t CIT I033ITR 310 ILR 11 Ran 397, A I R 1933 
linn 217 148 I C 330 

Cbhsom Lai Pragdas t C.I T [1057] 31 IT R 597 A I R 10»7 AU 65 
Cbhedi Lnt Hand Xtshore t CIT 1012 IT R 60 IL.R 17 Lnck 426 ALR 1012 
Oudh 10S 107 I 0 478 
Cblutar Mai Ram Dayal In re 3 IT C 54 

Cbhotelal Gobardhan Das t CIT [10o3]23ITR 272 AIR 1953 All 401 
Cbibbett r Harold Brookfield &■ Son Ltd (In Liq ) 33 T C 467 (C A ) [19o2] 1T L R 
1650 214 L.T 8 [10^2] 2 AUER 2Go {I0 j 2]2QB 677 
Chibbctt r Joseph Robinson & Sons 9 TC 48 132 LT 20 

Chidambaram Chettiar r C IT 19301T R 309 ILR 59 Mad 203 AIR 1930 Mad 
776 9ITC 41 104 I C 1022 

Chidambaram Chettiar i CIT 1933 IT R 713, IX R 1039 Mad 480 AIR 1939 
Mad 78 180 I C 133 

Chidambaram Chettiar t CIT 1945 IT R 177 AIR 1945 Mad 318 I L.R 1946 
Mad 04 

Chidambaram Chettiar r CJT [1950] 291T R 842 AIR 10»6 Mad 520 09 M LIV 
420 

Chidambaram Chettiar v CIT [19*»7] 31 ITR 405 AIR 19o7 Mad 418 
Chimanal Lalbhai In re 1944 ITR 199 AIR 1944 Bom 148 40 Bom LR 118, 
214 IC 148 

Chimanla! Rameswarlal r CIT 1940 ITR 408 AIR 1941 Cal 142 199 I C 433 
Chunanram Motilal i CIT 1943 I TIt 44 I L.R 1943 Bom 200 AIR 1943 Bom 
132 45 Bom LR 125 207 IC 632 


Chmarajni Lai Gobmda Prasad rCIT5ITC28 

Chmnamal Achi v Saithkkathi Rowther 1935 IT R 364 AIR 1935 Mad 882, 168 
IC 776 

Chmnubbai Madhavlal Sir v CIT 1937 I T R 210 9 IT C 345 
Chmnubhai Madhowlal Sir t CIT 1938 ITR 148 ILR 1938 Bom 81 AIR 
1938 Bom 83 39 Bom L R 1209 173 IO 804 
Chmtamani Saran Nath Sah Deo Maharaja t CIT [1950] 2D ITR 739 AIR 
1955 Pat 480 

Chiranji Lai & Sons v CIT 7ITC 42 

Chiranji Lai & Sons i C IT 1937 IT R 44 AIR 1937 Lah 445 10 I T C 121 
174 IC 090 

Chiranji Lai Multam Mai v CIT [1952] 22 IT R 514 AIR 1953 Tun 215 
Chockabngam Chettiar v CIT 1945 ITR 122 AIR 1945 Mad 314 ILR 1945 
Mad 775 

Chockalmgam Chettiar & Sons v CIT 1941 ITR 278 AIR 1941 Mad 492 196 
IC 31 

Chokahngam Chetty i CIT 1ITC 392 ILR 2 Ran 579 AIR 1925 Ran 94 
84 IC 521 

Chotanagpur Banking Assn Ltd v CIT [19*6] 29 ITR 150 AIR 1956 Pat 16 
Chotoy Lai v CIT5ITC 466 AIR 1932 All 83 137 IC 77 
Choudhary Md Nasirul Hassan t State of Bihar [1957] 31 IT R 385 
Chouthmal Golapchand In re 1938 ITR 733 AIR 1939 Cal 559 187 IC 722 

Chowdhary MjthooMissar t CIT 1950 ITR 530 

Chowdhury Sharafat Hussain i CIT [1956] 29 ITR 769 AIR 1955 Pat 609 
Christchurch Inclosure Act In re 38 Ch D 520 

Christopher Barker & Sons v IR [1919] 2 K.B 222 88 L J X B 947 121 L T 123 
35TLR 443 

Chum Lai Nayyar t CIT [1951] 201TR 668 
Chundal Rastogi v CIT [1955] 28 ITR 341 

Chumlal Ticamchand Coal Co Ltd v CIT [19^5J27ITR 602 AIR 1955 Pat 185 
ChunnatnalSahgram t CIT AIR 1931 Lah 320 5ITC 316 1311C 193 over 
ruled Lalla Mai Samgham Lai c CIT 1936 ITR 250 (FB) 

Chunm Lai Xalyan Das In re 11T C 418 IL R 47 AU 372 AIR 1925 AU 287 
86 IC 95 

Chunm Lai Kalyan Daa In re 1ITC 419 ILR 47 AU 368 AIR 1925 AU 469 
861C 189 


537 828 830 
700 704 705 707 

177 

456 

635 

363 382 
668 682 

155 161 162 451 
116 119 

161 175 180 

179 

605 606 607 848 

702 

498 

501 643 
359 

4 701 704 705 

706 711 

658 

769 

331 363 

857 858 

132 134 
675 

648 656 
160 

19 24 

10 366 392 
841 

083 688 854 
694 705 707 
27 

71 332 449 450 
455 456 
699 700 711 
68 292 
210 

237 320 
698 699 
656 

556 559 
293 
81 

225 227 237 



xhw 


THE INDIAN INCOME TAX ACT 


FADES 


Chunnflal Ganpatrat r CIT 1949 I T R 34 

Ciba Dvcs Ltd r CIT [1954] 25 IT R 102 ILR 19>4 Bom 548 AIR 1954 
Bom 242 £k» Bom L R 1003 

City Board Mtraoone rCIT [1952] 22 IT B 259 AIR 19o3 All 43 
Citj of Dublin Steam Pocket Co r 0 Bnen G T C 101 
City of London Contract Corpn Ltd t Styles 2 T C 239 (C A ) 4 T L R 51 
City of London IT Comrs r Gibbs 24 TC 221 (II L ) 1942 IT R Suppl 121 1942 
VC 402 [1942] l All E R 415 UILJKB 301 1C6LT 345 


Cits Tobacco Mart r ITO [19„5]27ITP 549 ILR 1955 Mys 20 AIR 19o5 
Mys. 49 

Clark A Langrango Trust & Investment Co Ltd t I R 28 T C 55 (II L ) 

Clarke In re Seo Brace) r Poyal National Lifeboat Institution 

Clark a TruU In re [1875] I Ch D 497 45 LA Ch 194 24 T 233 

Clarion r Newcastle under Lyme Corpn 2TC 41G 

Coalvillo Urban District Council r Bojce 18 TC 655 (CA ) 151 LT 404 78 Sol 
Jo 569 

Cochin Cottage Industries Cooperative Marketing Society Ltd r CIT [19oGl 30 
I T! 3AJ 

Cockcll In re See Jackson r Att Gen 

Cohan a I xecutors r I R 12 T C C02 (CA ) 131 L.T 377 

Collector of Malabar r Fnramal Ebrahfm Hajee [I9o7J 32 I T R 124 (S C) AIR 
I9o7 b C 583 

Collins r I irlh llrcarlo) Stainless Steel Syndicate Ltd 0 T C 520 (C A ) 133 L T GIG 
G9 bol Jo 695 

Collinsr Joseph Vdamson A Co 1939ITR 02 21 TC 400 [193311 KB 477 ri9371 
4 All i II 230 107L.JKB 121 5ITURG1 

Coll is r Here 31 TC 173 

C liter r HosreACo Ltd 17 TC 169 (II L) 1032 AC 407 101LJK.B 274 140 
L.T 460 48 T UR 2^0 

C« lquhoun r Brooks [!8s,8] 21 Q B D -2 reversed (18891 14 A C 493 (H I ) 2 T C 
4'M) u9 IA Q II „3 01 L.T 518 5 T L.R 728 

CsltneM Iron Co r BUck 1 TC 287 (11 L.J [18311 G \ C 315 51 L.J Q B 020 4^ 
L.T M3 


< .InUr IT 8TC 412 1 023 SC 423 CO Sv L.R 249 

tjtwnr ( osemors of Rotund* llospiltl Dublin 7 T C 517 (II L.) [1921] 1 AC 1 
f-OKJIC 16. j 1"J L-T C-’J 3GTL.lt Old 
(mmtul A Inljstrul Hank Lt<l r CIT [10*»4]201TP 012 I UR JOotllicl 
103 1 MU 1P-»I lljrd 169 

tomnerrul In P-'MKS It 1 I CIT 3 I TC. 23 I L.1 ^3 Cal 10u7 All lO.SCal 
iS 113 ICMS 3. C \\ N 413 

C riwr ulMm turns Lt ! r Brings 1UI9 ITU Suppl 30(C V » 30TC 477 [19191 
2 All 1-1 ion J 

t Ar IT r «li C ir Jr» B«i 1^J» 10I9IT1 4' , 6 overruled Sir kameiWar 

*• ,be ( IT [!» -J3 IT! S^^C) 

< At IT » 1 rnUMT.r 'r*M»n!*l UlJJlTU ^*9 (SC ) All 10 J) S C "CJ 

l » h C.U 

i \ t IT » M » ML Ud I H*’ -n [19 22 IT I 214 

< k IT 1*U A n*n>'n I'm r S-« C. Ag IT r Ja£»Ji h C\.sn«lr» JVo 

« ** V rhir*-»l[U» IJJ-flTU 432 


* I I - * J<r** -t til (t> t!"> ITU 2i ( \ 23" j ,„w~d CIT « 

J **» JItl |P ir*lT! 4 (1* It VI I Ud'-t.n 19 1st Usj 

(JIT LlVi Ml .u. t ir*wi IITn iLVlml U1 111 
iM * *n> 111* t T 1 > 

(UTi l » «-«-#* 1 v. f *. Is l (19 ITU «f«j UU l> * Ul 4~ 

I'MMt 


101 23o 

372 383 

91 375 411 
396 

2 4 31 51 77 543, 
619 621 623 630 
643 

893 

848 So2 
210 

396 411 
391 


34 228 G15 815 
849 


709 

Do 135 130 *1* 
393 399 


133 331 303 W7 
2 103 


1 90 07 103 3*} 
331 332 309 
40a 


813 


290 

093 70! 

2 23 

538 M) 617 W 


«»33 531 53j -A* 
ZS\ 7 V* 

"OF 


8-1 

Si) 

9f\ 



TA9LE OF CASES 


tlix 


TACE3 


C E.PT r Shn Lahshnji S.lk Mills Ltd- [1051] 20 IT R 4A (S C ) 19o2 S.C ILI 
XI R. lO'il S.C 454 54 Bora XR 1 
C.LT., XXR. Chettiar Firm r See C IT r Chettiar AAR Firm 
CXT r X X.XR. Family 1041 LT R. 317 A-I R, 1041 Ran 203 10GI C 580 

C.I T, XXAJL Bros r Seo Arunaebslam Chctly (XXA.R Bros.) r C LT 

C.IT r AL\ R.P Hrm 1010IT.R. 531 XlJt 1040 Ran 2SI 102 I C 501 

C.1T r AR.5UL Firm 1015 ITR. 290, I XR. 1910 Mai 89 A-IR. 1015 Mod. 305 

CXT r ARFL.6 PX Firm 10,0 ITR. 93o 

C IT v AS A. Concern 1037 l.T.R 450 

C.IT AA\ limes& Co r See C IT r biggies A.W k Co 

C LT r Abdul Ant Sahib 1039 ITJL 047 

CXT e Abdul Rauf 1014 ITR. 76 LXR 23 Bat B A.IR 1044 Bat 104 214 I C 78 
CXT r Abdulla Sahib 1042 I TR 7 I XR. 1042 JUX 281 XIR 1012 MaX 177 
1091C 701 

C.IT i Abdullabhai Abdulkadar [10u7]31 ITR 72 

CXT r Abub/Xcr Abdul Rahman 1030 ITR 233 I XR GO Bom 670 XIR 1030 
Bom 22^ 33 Bom. XR 4uO 163 I C 351,0 IT a 102 
C.IT r Abubakcr AbdulRehman 1030ITB 139 I XR. 1039 Bom 284 XIR. 1039 
Bom. 105 1S2 I C 712 41 Bom. XR 232 overruled C.IT t Dcwan Krishna 
Kishoro 10(1 ITR. GOj (BC ) 

C.IT r Achrulal 103S LTR 255 XIR 1038 Lag 485 178 I C 711 

C.IT r Administrator General of Bengal [19u2] 21 ITB 241 XIR 1052 Cat 320 
CXT r Aga Abbas All Shiran 1044 IT R 170 I XR 1044 Mad 837 XI R. 1044 
5IsX 292 

CLT r Agardih Colliery Co [1955] 27 ITB 610, LXR 34 Bat 221 AIR 1055 
Bat 22„ 

CIT r Ahmad Badaha Saheb 1043 ITR 590 ILR 1044 MaX 553 XLR 1044 
Mai 03 215 I a 111 

CLT r AhmedaLid Advanco Mills Ltd 1038 LTR 31 I XR 1038 Bom 171 
XIR. 1038 Bom 207 174 I C 658 40 Bom XR 171 affirmed 1040 ITR 05 
(PC) I XR 1940 Bom 332 671X116 XIR 1940PC 30 42BomXR318 
185 I C 821 

C.IT r AhraedabadMillowners Assn 1039ITR 369 I XR. 1939 Bom 451 XIR 
1939 Bom 303 184 I C 470 41 Bom XR. 656 
C LT, AhmeXnbad Low Cotton Mills Co Ltd v Seo Ahmedabad New Cotton Mills Co 
Ltd v C.IT 

CLT r AhmedbhaiUmarbhai & Co 10^0 LTP 472(SC) 1950 S CR 335 62 Bom. 
XR 719 XIR. 1050 S C 134 

CLT v Ahrnuty L Co Ltd [1055] 27 LTR 63 

OJT v Amntlal Bhogilal L Co [10„3] 23 LTP 420 IXR 1953 Bom 803 XIR 
10^4 Bom 161 55 Bom XR 811 

CLT r Anamallais Timber Trust Lti 1050 IT R 333 XI R 1051 MaX 551 

C LT t Annamalai Chettiar 1041 IT R 063 XIR 1941 MaX 028 1071C 707 
CLT v Annamalai Chettiar 19441T R 226 IXR 1915 MaX 125 XIR 1044 MaX 
308 

CLT v Annamalai Chettiar 1015 ITR 171 LLR 1945MaX 845 XIR 1945 
Mai 2b0 

CIT r Armstrong Smith 10161T R 606 

CIT v Amy &. Navy Stores Ltd [1057] 31 ITR 959 XIR 1058 Bom 23 50 Bom 
XR 518 

CIT Arohiaswami Chetti & Co 19481T P 404 1948 M.W N 725 [1948] 2 M XJ 

CIT v Arunachalam Chettiar 1 IT C 278 (S B ) ILR 47 MaX 660 XI R 1924 
MaX 474 77 I C 772 

CLT v Arunachalam Chettiar 1946 I TP 7C0 ILR. 1947 MaX 459 AIR 1947 
Mad 196 

CIT t Arunachalam Chettiar [1953] 23 ITR ISO (SC) XIR 1953 S C 118 
1953 SCR 4f3 


6,32 321 334 430 

72, 101 102 178 
228, 333 

605 GOO 028, 630 
3o9 363 633 
190 240 
3S3 

400 401, 652, 553 
655 
06 

6^0 

329 301, 749 
51,58 70 


68 298 725 730 
444 450 457, 460 
401 850 
217 218 

202, 208 212 218 
47,648 651 
224 225 


41 180 181 
07,08 


4 163 ICO 169 
170 744 

268 322, 422 425 
690 

163 166 167, 169 
745 851,852 
179 

181,185 

176 

116 272 422 423 
571 

649 654 846 E53 
51 323 598 603 
174 176 

671 680, 839 854 
857 802 


4 



1 


THE INDIAN INCOME TAX ACT 


FA0Z3 


CIT v Ashalata Devi [1051] 20 IT R 32G 

CIT t Asiatic Textile Co Ltd. [1955] 27 IT R 315 I L.R 1955 Bom. 102 AIR 
19o5 Bom 198 67 Bom. L R 105 
CIT r BB A Cl Rly Co 1943ITR 578 

CIT v BB & CI Rly Co operative Mutual Death Benefit Society Ltd. 1949 LT R 
609 51 Bom. L R 692 AIR 1950 Bom 43 


733 855 

OS, 118, 120, 439 
91 129 

420 475, 824 874 
886 


CIT v Badridas Ramrai Shop 1939 ITR G13 I LR 1941 Lag 360 AIR 1940 
Nag 88 188 IC 69 

CIT v Bagthi PM & Co [1951]20 ITR 33 

C I T t Baliram Santhoba [1954] 25 IT P 309 I L.R 1953 Hyd. 467 AIR 1954 
Hyd 34 

CIT t Bansila! Motilal 4 ITC 332 ILR 54 Bom 460 AIR 1930 Bom 381 
32 Bom L R 671 

CIT t Bapona 1939 ITP 225 (PB) AIP 1939Ran 258 183 I C 261 
CIT t Bar Council Madras 1943 1T R 1,ILR 1943 Mad. 471 AIR 1943 Mad 
137 207 I C 337 

CIT Baeant Rai Tahhat Singh t See Basant Rai Takhat Singh v CIT 
CIT r Baxiram Rodmal 1934 ITR 438 AIR 1934 Nag 175 7 ITC 254 
151 I C 56 

CIT v Behan Lai Bhargava 1942 ITR 388 IL.R 1942 All 753 AIR 1942 AIL 
258 2u2IC 164 

CIT v Behan LaU Ramchandra 19371T R 417 AIR 1937 Oudb 416,1691 C 404 
CLT t Bengalee Urban Co operative Credit Society Ltd 1934 11 R 121 I L.R 11 
Ran 521 AIR 1934 Ran 27 148 I C 633 
CIT Benoy Kumar Sabas Roy Raja t See Benoy Kumar Sahas Roy Raja t CIT 
C IT t Bhagvandas Bagla 1942 1 1 R 35 AIR 1941 Ran 274 197 I C 42 
CLT Bhagwati t See Bhagwati# CIT 

CIT t Bhanjee Ramjee & Co 1LTC 147 I LR 44 Mad. 773 AIR 1921 Mad. 
212 64 I C 239 

CIT V Bhayya 1949 IT R 615 61 Bom L R 722 AIR 1950 Bom 26 
CIT v Bhim Chandra Ghosh [1956] 30 ITR 4b AIR 1957 Cal. 69 
CIT v BhogilalLaherchand[1954]25lTR 50 10O4SCR 444 1954 SC J 122 
1954 SC A 1172 AIR 1954 S C 155 56 Bom. LR 280 
CLT v Bhojraj Hanchand 1946 ITR 277 

C IT v Bhurangiya Coal Co [1953] 24 I T R 3C6 AI R 1953 Pat 298 
C 1T v Bihar bpg &. tt vg Mills Ltd. [1953] 24 IT R 108 AI R 1954 CaL 221 
CIT v Bijay Paj Kunwan Rani 1948 ITR 1 

CIT v Bijli Cotton Mill* Ltd. [1953] 23 11 R 278 AI R 1953 All 232 
C I T V Binny & Co 11 T C 358 I L R 47 Mad. S37 AIR 1924 Mad 802 821 C 17 
CIT v Birdhi Chand Girdhan Lai [1955] 28 I T R 280 
CIT t Birdichand 1938 ITR 3b7 

C I T r Bjordal [1955] 281 T R 25 (P C ) [1955] 1 All E R 401 1955 A C 309 
GIT i Blundell Spence & Co Ltd. [1952] 21 1TR 28 64 Bom L.R 175 AIR 
10„2 Bom 282 

CLT v Bombay Burma Trading Corpn Ltd. 1933 ITR 152 I L.R 11 Ran. 172 
AIR 1933 Ran 45 143 I C 632 

GIT i Bombay Burma Trading Corpn Ltd 1941 ITR 155 AIP 1941 Ran 146 
IQo I C 523 

GLT Bombay Trust Corpn Ltd. t See Bombay Trust Corpn Ltd. i CIT 
CIT v Bombay Trust Corpn Ltd. 1936 IT R 323 (P C ) 63 I A 408 164 I C 18 
39 Bom L.1L 18 A-I.lt 1936PC 209 


GIT r Bombay Trust Corpn 1038 ITR. 445 40 Bom L.R 1222 A.IR 1939 Bom. 
43 1701 C G49 

GIT e Bro*.S M. Sir[10o2]21 ITR 135 

GLT v BosottoBros Ltd. 19401TJL 41 (F B ) LL.R 1940 Mad. 178 ALP 1940 
Had. 36G 188 LC 177 


460 461, 462 539 
72 666 

317 474 593 60° 

163 169 172 238 
68 70 

65 67, 19S 21 rt 
217,424 


829,830 
861 

676 683 
3 79 295 475 
180 


736 738 742 
300 301 
733 


736 

392,406 407 
439 850 
336 430 
466 467 469 
318 677 
40 
650 
366 

684 585 586 
497 519 787 
276 280 41? 
374 376 377 


540 546 550 
703 738 739 
748 780 781, 
858 859 865 


652 

746 

840 


542 

491 


3 268 


295 £90 



TABLE OF CASES 


h 


PAGES 


CIT t Breach Candy Swimming Bath Trust [1955] 27 IT R 270 IL.R 1955 Bom 
20S A.I R. 1055 Bom. 2^0 , C7 Bom L.R. 84 


C I.T i Buckingham A Carnatic Co Ltd. 1935 IT R 3S4 (P C ) I L.R 69 Slad. 175 
63 IA 74 A.IR 1936 PC 5 169 IC 645 0 IT C 114 38 Bom. 

L.R. 133 

CIT r Burdhan Kuti Wards Estate 1949 IT R. 191 ,A.I R I949Decca8,53 C W N 
57 

CLT v Burma Oil Co Ltd. 1949 LTR 343 

CIT CPL.E. Chettiyar Firm v See C IT v Chettiyar CPL.E Firm 
C.I T r C P Syndicato [19o2] 22 I T R. 493 AIR. 19o3 Nag 77 
C LT , C Parakh A Co (India) Ltd. r See Parekh C A Co (India) Ltd. t CIT 
CIT t Calcutta Agency Ltd. [1951] 19 ITR 101 (SC) 1950 SCR 1008 AIR 
1951 SC 108 1951 SCJ 117 [1951] 1 MLJ 366 

CLT v Central Bank of India Ltd. 1040 ITR 264 AIR 1940 Ran 123 188 LC 
614 

CIT t Central India Spg A Uvg Co Ltd. 1939 I TR 187 I L.R 1941 Nag 240 
A.IR 1939 Nag 89 181 IC 399 

CLT v Central Popular Assce Co Ltd 1939ITR 293 IL.R 1039 Ear 770 A.IR 
1039 Sind 293 186 IC790 

CI.T v Central Popular Assce Co Ltd 1939 ITR 556 I L.R 1940 K.ar 130 A.IR 
1939 Sind 364 185 I C 683 

CIT r Century Spg Wvg A Mfg Co Ltd 1947 ITR 105 49Bom L.R 52 
CIT r Chamanlal Mangaldas A Co [1956] 29 IT R. 987 
CIT t Chamber of Commerce Allcppey [1955] 27 IT R 535 
CIT i) Chandramoni Pattunahadevi 1946 ITR 134 AIR 1940 Pat 443 2281C 
482 I L.R 25 Pat 165 

CIT t ChanduUlKeshavlal [1955] Bom (Unrep) 

CIT v Chan A Ram 19491T R l 

CIT t Chengalvaraya Chetty 2 ITC* 14 IL.U 48 Mad. 83G A.IR. 1925 Mad 
1242 91 I C 137 


CLT t Chengalvaroya Mudaliar 1934 ITR 395 (FB) ILR 58 Mad. 1 A.I R 
1934Mad. 617 7 ITC 323 152 I C 48 

CIT v Chettiar AAR Firm 1933 ITR. 285 ILR 11 Ran 75 AIR 1933 
Ran 30 

CIT v Chettiar UAL Firm 1935LTR 193 ILR 13Ran 243 AIR. 1935Ran 
171 156 I C 653 

CIT t Chettiyar CPLE Firm 1934 IT R. 201 ILR 12 Ran 322 A.I R 1934 
Ran 132 7 ITC 200 150 I C 408 

CIT » Chhotalal Mohanlal 1940 IT R 114 AIP 1941 Sind 71 194 I C 309 

CIT i) Chitnavis 6 ITC 453 (PC ) 59 I A. 290 AIR 1932 PC 178 34 Bom. 
LR 1071 6 IT C 453 137 IC 772 

CIT v Chitnavis [1957] 32 LT R 520 69 Bom LR 1228 

CIT r Chownnghee Properties Ltd 1947 ITR. 405 (PC ) A.IP 1947 PC 196 
49 Bom. L.R 686 74 I A 165 

CLT » Chumlal Mehta 1935 ITR 376 IL.R 59 Bom 719 A.IP 1935 Bom 
423 37 Bom L.R 753 159 IC 413 10ITC 395 affirmed 1938 ITR 521 
(PC) ILR 1938 Bom 752 65 LA. 332 AIR 1938 PC 232 176 IC 16 
40 Bom. L.R. 916 


CIT v Cloth Semi Wholesalers[1956]29 ITR 600 A.IR 1956 Nag 103 
CIT v Cotton Agents Ltd. [1957] 31 IT R 744 
CIT » Court Receiver[1957J 31 ITR 885 

CIT v Crown Life Ins Co [1956] 30 ITR 365 AIR 1956 Bom 203 affirmed 
[19«,7] S C (Unrep) 


109 203, 200 207, 
209 210 213, 214, 
219 220 683, 855, 
856 


349, 350 

22 132 
781 783 

4 474 698 601,602 


337 381 412, 840, 
850, 852 

11 

401 817 

74 823 883 

868 

394 


465 467 470 
368 372 373, 383 
333 444 449 453, 
454 

449 454 455 854, 
856 

391 396 407 

661 663 664 

89,361 446 

846 

69 

71, 327 329, 332 
363 365 366 
294 303 

299 300 779 


6 80 163 166 167 

168 169 172 266 

69 

165 

731 


876, 878 879 



THE INDIAN INCOME TAX ACT 


hi 


FADES 


CLT v Cummbhoy Ebrahim & Sons Lt<L 1933 ITR 341 I L.R 57 Bom C51 
A.IR 1933 Bom 422, 147 10 666 35 Bom LR 914 OITC 439 affirmed 
1935 LTP 395 (PC), I LR 60 Bom 172 63 LA. 1 A.IR 1930 PC 1 159 
10 655 38 Bom LR 139 9ITC 121 


CIT v DBR Mills Ltd. [1956] 29 ITR 210 

CLT e Dalmta Cement Ltd. 1945ITR 415 ILR 24 Pat 630 A.IR 1946Pat 39 
CLT v Damayanti Sahm[1953] 23 IT R 41 A.I R 1953 Pun 199 reversed Dama 
yanti Sahm v CIT [1957] 32 ITR 615 (SC) A.IR 1957 SC S32 
CIT v Dandekar [1952] 22 IT R 235 A-IR 1953 Mad. 162 
CLT v Darbhanga, Maharaja of 1044 ITR 116 

CLT v Darbbanga Sugar Co Ltd [1956] 29 ITR 21 A.IR 1956 Pat 134 

CLT n Darbhanga Sugar Co LttL-[1957] 32 IT R 64 A-IR 1957 Pat 317 

CLT r Darolia P, A Sons [1955] 27 LT R 616 A.IR 1955 Pat 478 
CIT v Darsanram 1945 ITR 410 
CIT r Dayaram Gangabishan & Co [1957] 31 ITR 997 
CLT » Delhi Cloth & General Mills Co Ltd. [1956] 291T R 681 
CLT v Delhi Flour .Mills Co Ltd. [1953] 23 IT K 167 AIR 1953 Pun. 180 

CIT v Delhi Stock Exchange Assn. Ltd. [1957] 32 IT R 3 A.I P 1957 Pun 2SS 

CIT Dewan Krishna Kishore v See CIT i> Krishna Kishore Dewan 
CIT r Dey Bros 1935 ITR 213 ILR 13 Pan 251 A.I R 1935 Ran 144 8 
IT C 186 156 IC 385 

CIT v Dey Bros 1936 LT R 209 LLR 14 Ran 228,A.LR 1936 Ran. 219 165 
IC 3 91T C 313 

CIT v DhiUshwar Prasad Naram Smgh 1938 LTP 476 AIR 1938 Pat 567 
179 I C 66 

CIT t DhanmalChellaram 19481TR 319 60Bom LR 372 AIR 1949 Bom 69 
CIT v Dhanomal Kewalram Aswani 1949 ITR 568, AIR 1949 Sind 28 
C IT t Dharmaraja Nadar 1948 ITR 281 

CIT i Diana Engineering Co [1953]24 ITR 613 A.IR 1954 CaL 575 
CIT v Dmshaw IE OITC 150 IL.R 56 Bom 457 A.I R 1932 Bom 609 
34 Bom. LR 1235 140 LC 749 reversed 1934 ITR 319 (PC) ILR 58 
Bom 579 61 I A. 318 AIR 1934 PC 180 
CIT v Doraiwanu Ayyangar 1 ITC 214 IL.R 46 Mad. 673 AIR 1923 Mad. 
682 741 C 22 

CIT t DudwalaACo 1950 ITR 653 A-IR 1950 CaL 315 
C IT v Duncan Bros & Co Ltd. [1955] 28 I T R 427 

CIT i Durga Khote [1952] 21 ITP 22 54 Bom LR 207 AIR 1952 Bom 241 
CLT v Dutt a Trust 1942 LT R 477 AIR 1943 Mad. 243 206 I C 100 

CI T v Dwarka Dhee3h Temple 1946 ITR 440 

CIT r Dwarkadaa Vassanji (1953) 23 LTR 109 AIR 1953 Bom 235 65 Bom 
L.R. 143 

CLT t Eastern Extension Australasia & China Telegraph Co Ltd 1 ITC 120 

I L.R 44 Mad. 489 63 I C 435 

CIT v Edulji Dmshaw 1943 ITR 340 I L.R. 1943 Bom 614 AIR 1943 Bom 
297 45 Bom. L.R 689 209 I C 322 

C.LT v Eggar 2 IT C 236 LL.R 4 Ran. 638 A.I R 1927 Ran 95 ; 100 I C 255 
C.LT v Em Shin 1047 LT R. 290 

C.LT v Ekbal&Co 1945 ITR 164.IL.R 1945 Bom 432 AIR 1945 Bom 316 
47 Bom. L.P 181 
C.IT r Elder [19o4] 1L» I T P 150 
CIT Ellis Reid v bee Ellis Reid r C LT 

GITr Erin Estate [1951] 20 ITR. 412 [1951] 2 MU 577 A.LR 19^2 Mad. 642 

C.LT r Piggies A. W A Co [19o3]241TR 405(S.C) AIR 1953 S C 455 1954 
S.CR 171 

GIT r Filrmstan Ltd. 60 Bom. LJt. 32 

CLT r Finlay Mills [1951] 20 ITR 47^ (SC) A.LR 19ol S C 464 19^2 SCR. 

II 61 Bom. LR. C 


199 735 737 740 
741 743 745 747 
749 750 
825 892 

343 346 415 

2 4 504 
827 

359 3C6, 634 542 
643 

344 
385 

556 557 

66 

649 

305 

358 

74 420 


830 

704 705 711 

423 428 
656 657,658 
246 

362 429 
654 


327 

56 

50 

844 

336 337 352 729 
731 ocrt 

215 218 221 

567 

416 


686 806 
90 198 , 

549 550 551 553 
658 563 

536 656 633 70C 
10 439 

190 248 249 SoO 
253 852 

51 619 621 623 

625 630 

670 


393 394,400 


TABLE OF CASES 


llll 


CIT v Fletcher 1937ITR 428(PC) ILR 1938 Mad. 1,64 I A. 323 AIR 1937 
PC 261 169 I C 658 39 Bom LR 1050 
CIT r Fulabhai Khodabhai Pate! [1957] 31 ITR 771 69 Bom L R 440 
CLT GD Naidu Industrial Educational Trust v SeeCIT v Naidu G D, Industrial 
Educational Trust 

C IT t Gaj]a Nand Gobind Ram [1955] 28 IT R 499 

CIT r Gangabishan Mohanlal 1945 IT R 20, AIR 1945 Mad 174 

CIT v Gangaram Kanayalal & Co 1940 ITR 421 AIR 1940 Sind 214 1911C 533 

CIT, Gappumal Kanhaiyalal v See Gappumal Kanhaiyalal » CIT 

CIT v Gasper & Co 1940 ITR 100 A.I R 1940 Ran 195 190 I C 28G 

GIT v Gelh Ivnshnamurthy 1940 IT R 121 

C I.T v General Family Pension Fund [1952] 21 IT R 497 A.I R 1953 CaL 299 
reversed General Family Pension Fund t CIT [1955] 27 ITR 82 (SC) 
[1955] I S C R 822 1955SCJ 174 1955 SC A. 59 AIR 1955 SC 50 
CIT v Gliurye [1957]31 ITR 6S3 59 Bom LR 433 
CIT v Globe Theatres Ltd 1950 ITR 403 AIR 1952 Cal 145 
CIT r Gokaldas Hukumchand 1943 ITR 462 

OITt> Goldie I L.R 65 Bom 734 A.IR 1931 Bom 420 33 Bom LR 776 51 TO 
228 136 IC 170 

CIT v Gomedalh Lakslimmarayan 1935 ITR 367 ILR 59 Bom 618 AIR 
1935 Bom 412 37 Bom LR 692 169 I C 424 8 ITC 239 reversed CIT 
v Swamy Gomedalh 1937 IT It 416 (P C ) A I R 1937 P C 239 39 Bom L P 
1010 1691C 7 

CLT t Gopal Vaijnath Manohar 1930 IT R 417 

CIT t Gopal \a]math Manohar 1935 IT R 372 ILR 69 Bom 626 A.I R 1935 
Bom 410 37 Bom L.R 697 8 ITC 273 158 IC 757 
CIT v Gostha Behan Sadhukhan 1946 IT P 219 
CUT » Govindram Sekaana 1938 ITR 684 

CLT v Qovindram Seksana [1955] 27 LT P 653 LL.R 1055 Bom 773 AIR 
1955 Bom 387 57 Bom LR 436 

CIT v Grain Merchants Assn 1938 ITR 427 A.I R 1939 Bom 45 40 Bom 
L.R 1227 1791C 736 

CIT t Great Eastern Life Assce Co Ltd 10491TR 173 (PC) 75 IA 331 A.IR 
1940 P C 99 51 Bom. L R 938 

CLT t Gurupada Dutta 1940 ITR 100 (PC) A.IR 1946 PC 35 IL.R 1946 
Kar PC 19 222 I C 563 73 IA 11 48 Bom L.R 296 
CIT t Cyan Manjun Kuan Maharam 1945 ITR 55 ILR 24 Pat 169 A.IR 
1945 Pat 205 221 IC 210 

CI.T v Hajce Abdul Gany Ayoob 1941 ITR 339 195 IC 607 AIR 1941 Ran 
185 

CIT r IlajeeMohamed Hajee Oosman 1937 IT R 657 10 ITC 330 
CIT v Ha)i Aziz & Abdul Bakoor Bros [19^]28ITR 266 IL.lt 1955Bom 591 
AIR 1955 Bom 350 57 Bom. L.R 485 

CIT t> Hojt Jamal Eunnnhomed 1 ITC 396 IL.R 49 Bom 362 27 Bom L.R. 
219 A-LR. 1925 Bom 251 86LC848 

GIT r Hanuman Prasad Bagiria [1953] 24 IT R 495 

CIT r Harveys Ltd. 1940 ITR 307 LL.R 1940 Mad. 985 AIR 1040 Mad. 602 
194 I C 778 

GIT r HemrajKanj 11933ITR.304 AIR 1933Sind 145 CIT C 354 1451C 202 
CIT t Himalaya Roam Turpentine Mfg Co [1053J24ITR 132 I L.R 1954 Pun. 
346 A.IR 1954 Pun 11 

GIT r Hindu Tho 10v>0 ITR. 237 A.IR. 1950 Mad. 671 on appeal CIT v 
Snnivasan&Qopalan[1953]23LTJt-87(SC) A.LR 1953SC 113 1953SCR. 


2 1Z v 1I,ra Naram Bass [1953] 24 IT R. 199 A.I R 1953 Tun 284 
n ; m r J ,0o3 3 23 IT R 427 (S C ) A.I R. 1053 S.C 324 1953 S GR. 714 

aLT r HomiMehta Sir 1943 ITR. 142 


PAGES 


5 222 280 
247 


474 602 
190 249 
858 

51 379 
647 649 654 


875 876 877 
707 708 
403 

601 550, 554 652 
655 656 

102 


55 465 466,468 
858 

704 705 711 
637 653 
168 747 

835 

209 215 
873 884 

367, 369, 412 416 

57 4 64 465 466 
467 469 

330 361 365 360 
738 

380 

328 331 340 369, 
376 

850 852 

84 96 125 339 
3^0 

330 382 410 
370 381 


2 3 4 68 70 617, 
618 620 621 622 
632 

4 317 474 G02 
379 

368 422 425 430 



IlV 


THE INDIAN INCOME TAX ACT 


PAQE3 


GIT t Hoim Mehta s Sir Executors [1955] 28 IT R 928, ILR 1950 Bom 154 

A IP 1956 Bom 415 68 Bom LR 112 197 

CIT t Hukamchand Jagadhar Mai 1936 IT R 380 366 

CIT v Humayun Kaza AIR 1936 Pat 532 10 IT C 7 165 IC 32 218 

C IT ti Hungerford Investment Trust Ltd. 1935 IT R 188, I L R 62 CaL 671 840 862 

CIT ti Hungerford Investment Trust Ltd 1936 IT R 270 (PC) IL R I Cal 237, 

63 IA 359 AIR 1936 PC 219 163 I C 430 38 Bom. L.R 1004 472 

CIT u Ibrahtmji Hakimji 1940 IT R 501 I LR 1941 Ear 135 AIR 1941 Smd 

9 193 I C 256 68 202 218, 298 

730 830 


CIT v Indian Life Assce Co 1941 ITR 177 ILR 1941 Ear 191 AIR 1941 
Smd 17 193 IC 714 

CIT i Indian Life Assce Co Ltd. 1946 IT R 347 ILR 1945 Kar 362 ALB 
1946 Smd 25 

CIT r Indian Relief A Benefit Ins Co Ltd 1939 LTR 341 AIR 1939Smd 301 
1881 C 202 

CIT i Indian Relief & Benefit Ins Co Ltd (No 2) 1039 IT R 352 
CIT v India Singh Trust, Sardar Bahadur Sardar [1956] 29 ITR 7bl AIR 19-6 
Cal 164 

CIT v International Industries Ltd. [1952] 22 ITR 44 AIR 1953 Cal 127 

CIT v Isthmian Steamship Lines [1951] 20 IT R 572 (SC) AIR 1953 SC 439 
CIT i Jagan Nath Maheshwary [1957] 32 IT R 418 AIR 1957 Pun 226 
CIT v Jagannath Hisonlal [1956] 30 ITR 654 AIR 195G Bom 550, 68 Bom. 
L.R 727 

CIJagdisbPrasadPamnath[1055]271TR 192 AIP 1955 Bom 255 67 Bom. 

CIT v Jagmohandas Rastogi 3 ITC 274 AIR 1929 Oudh 125 112 I C 201 
CIT i Jamaram Jagannath 1946 ITR 410 ILR 24 Pat 634 AIR 1946 Pat 68 
CIT i) Jalgaon Electric Supply Co Ltd. [1955] 281T R 826 58 Boro L.R 42 
CIT t Jamal Mohamad Sahib 1941 LT R 376 (F B ) I L.R 1941 Mad. 862 Al R 
1941 Mad. 635 1961C 13 

CIT v James Anderson [1954] 261T R 699 IL.R 1955 Bom 90 AIR 1955 Bom. 
224 67 Bom L.R 68 

CIT r Janab Khaderwalli Sahib [1951] 20 IT R 208 

CIT v Jank! Kuar Sahiba Maharam [1956]29ITR 10 AIR 1956 Pat 42 
C1T» Jankulas Kaluram 194911 R 406 61 P L R 256 AIK 1951 Pun 393 
CIT Jeewanlal Ltd. v See C E P T V Jeewanlal Ltd. 

C IT r Jerbai Wadia 1 I T C 255 

CIT v Jerbanu Dadabhoy Lady [195G]30ITP 828 

CLT t Jesmgbhai Ugar<-hand 1938 LTR 25 AIR 1938 Bom 350 40 Bom LR 
452 176 I C 817 

C.IT v Jhamandas Devkishendas 1946 ITR 654 225 I C 41 
CIT » Jiwanraal Bhutuna (1951] 19 IT P 444 

CIT t Johnstone 19341 TR 390 ILP 12Ran 477 AIR 1934Ran 377 7ITC 
3J0 152 I C 9S6 

CIT i Jug Sah Mum Lai Sab 1939 LT R 522 AI R 40 Pat 239 185 I C 83 

CIT t Jwala Prasad Tiwan [1953] 24 I TR 637 ILR 1954 Bom 414 AIP 1954 
Bom 277 5- Bom. L.R 973 

C.IT Jyotikana Cbowdbnram r See Jyotikaoa Chowdhurani v CIT 
CIT v K.ARK. Firm 1034 ITR 183 I L.R 11 Ran 462 AIR. 1934 Ran 1 
148 I C 109 7 I TC 44 

C.IT KR.MTT Thiagaraja Chetty A Co v See CLT t Thiagaraia Chettv 
KRM.TT & Co J 

CIT t- Kalcchand Motiram 1049 I TP 304 

C.LT v Ralyam Prasad Deo Raja 1045 ITT 17 AIP 194-Pat 338 
C.IT r Ramskhaya Narayan Singh 1948 ITR 325 (PC) AIR. 1049 PC 1 51 
Bom. L.IL 182 

C.I T v Kamakshya Naraln Singh 1946 LTJt. 73S 

aLT v KamaU Mill* Ltd. 1W9 LT R. 130 ALR. 19-2 CaL 383 


285 881 


74 883 
823 


L'UU, ZU1 , 

327 604 605 606 
607 

72 352 
699 705 707 


329 361, 37L 38 s 
428 

528 5iS GS0 839 
226 

383 417 
45 66 


439 614 
698 699 
357 429 
177 178 187 

201 


626 

24 154 
605 


240 241 271 
446 448, 449, 
697 


458 


365 


331 


200 

423 429 

3 20" 21 29 30,8? 

133 

349 



TABLE OF CASES 


Iv 


PAGES 


C T.T Kameshwar Singh MaharaJadhiraja of Darbhanga t See Dharbanga Maharaja 
dhiraj of r 0 IT 

0 LT v Kameshwar Singh Maharajadhiraja Sir of Darbhanga 1042 ITR 214 (P C ) 
IL.R 1042 Kar 17 A-I R 1942 PC 11 1991C 314 C9IA 15 44 Bom L.R 
778 

CI.T t Kameshwar Singh, Maharaj dhiraj Sir [1953] 23 IT R 190 A-I R 1953 Pat 
231 

C LT t Kameshwar Singh, Maharajdhiraj Sir, (No 2) [1953] 23 LT R 212 A.I R 
1953 Pat 217 

CIT tf Kameshwar Singh Maharajdhiraja Sir of Darbhanga 1938 ITR C86 AIR 
1939 Pat 107 182 I C 841 

CIT v Kameshwar Singh Sir 1935 IT R 305 (PC) ILR 14 Pat G23 AIR 
193a PC 172 62 I A. 215 157 IC 289,37 Bom L.R 822 
C.LT v Karachi Chamber of Commerce 19391T R 575 I L.R 1940 Kar 140 \IR 
1939 Sind 308 185 I C 323 

CLT r Karachi Indian Merchants Assn. 1939 I T R 594 AIR 1940 Sind 56 187 
LC 401 

CLT v Karim Bros Chanty Fund 1943 I TR 603 
CLT v Karuppan Chettiar 1948 ITR 370 
CIT v Karuppaswami Mooppanar 1034 ITR 284 

CIT v Karuppiah Kangatu A.I R 1929 Mad 35 (F B ) 3 IT C 282 116 IC 700 
CIT r Katragadda Madhusudhana Rao 1944 ITR 1 AIR 1044 Mad 248 
CIT t> Katrak 1937 ITR 627 A.I R 1937 Sind 234 10ITC 250 
CIT v Katvas Encumbered Estate 1934 ITR 100 
CIT t Keshab Chandra Mandal 1950 IT R 669 (S C) 

CIT « Khemchand Ramdaa 1933 ITR 309 6 ITC 360 AIR 1933 Sind 148 
145 I C 254 

C LT, Khemchand Ramdas t See Khemchand Ramdas v CIT 
CIT v Khemchand Ramdas 1940 ITR 159, IKK 1940 Kar 309 AIR 1940 
Sind 92 1901 C 875 


CIT v Kikabhai Premchand Sir 1948 ITR 207 50 Bom L.R 312 AIR 1948 
Bom 413 

CIT » King &. Partridge 2 IT C 142 ILR 49 Mad. 296 AIR 1926 Mad. 368 
92 I C 943 

CIT D Kirloskar Bros Ltd [1954] 25 ITR 547 (S C ) AIR 1954 S C 504 
CIT v Kishenlal Badrilal [19o6] 29 IT R 443 AIR 1955 Hyd 222 
CIT i Kokine Dairy Pangoon 1938 IT P 602 AIR 1938 Ran 260 176 IC 601 
CIT t Kolhia Hudagarh Co Ltd. 1949 ITR 645 51 Bom LR 699 A.I R 19o0 
Bom 61 

CIT » Krishna Kishore Dewan 1939 ITR 427 reversed 1941 ITR 695 (PC) 
ILR 1942 Lah 1 AIR 1941 PC 120 196 IC 707 44 Bom LR 196 

CIT ii Krishnamma L Co [1955]28 ITR 273 AIR 1955 Andhra 262 
CIT V Kyauktaga Grant Ltd. 1937 ITR 680 AIP 1937 Ran 337 170 I C 603 
CIT v Lachhman DasMool Cband [1053] 24 ITR 298 AI It 1954 All 53 
CIT » 1 achmiNarainBhadam 1944 ITR 355 AIR 1944 Pat 339 
CIT i LahotyBros Ltd (1951]19ITR 425 AIP 19^1 Cal 149 
CIT i LakshmanaIyer 1945ITR 242 ILR 1946Mad 159 AIR 1946Mad.329 
CIT v Lakshmanan Chettiar 1040 ITR 545 IKK 1941 Mad. 104 AIP 1940 
Mad 942 192 I C 599 

CIT v Lakshmamer 1941 ITR 668 AIR 1941 Mad. 924 199 IC 393 
CIT i LakshmiIns. Co Ltd. 1041 ITP 516 AIR 1941 Ran 212 
CLT t> Lakshraibati Saheba Maharam 1935 ITR 49 IL.R 14 Pat 313 ALR 
1935 Pat 8 8 IT C 5 164 IC 866 

CIT v Lakshminarayan 1935 IT R 367 reversed 1937 ITR 416 (P C ) 

CIT v La! Suresh Singh 1935 IT R 356 91T C 35 
C IT v Lala Itajoshwar Farshad [1956] 29 I T R 792 AIR 1956 Pun 164 
CIT e Larkana Jacobabftd (Smd) Light Rly Ltd 1916 I TJt 395 AIP. 1946 Sind 
162 2261C 429 


372 377 378 


123 124 225 226 
627 

330 

27 195 

76 77 419 

77 419 

206 208 218 
377 

620 643 
246 

23 26 30 
275 276 858 
92 
646 

362 855 


444 460 548 651 
652, 653 654 567 
664 

490 494 
416 

85 87, 161 
455 
23 25 

111 391 392 405 
406 

57 68 94 280 

298 469 725 730 

559 

451 

607 

641 669 
369 399 
701 706 

55 

501 602 
879 884 

464 465 469 470 
54 

28 241 424 
261 

33 605 619 



Ivi 


TIIF INDIAN 1NC0MF TAX ACT 


CIT v LaxmiKarajan IUghunnthdas 1018 ITP 313 
CIT v Laxmi Trading Co 11053]21 ITR 173 
CIT v Lnxmidis Dovidns 1037 ITR 5SI ILR 1037 Rom 830 
Bom 41 39 Bom LR 010 I0ITC4M 173IC482 
CIT i Laxmidas Mu Ira] hliatau 1018 IT R 218 CO Bom L.II 3CO 
Bom 104 

CIT t Laxmmaram Badndas 1037 ITR 170 (I C ) 


1033 

1018 


CIT v Littlo a Oriental Balm A. Pharmaceuticals ltd 10<0 ITR 810 [1050] 
2 M L J 777 AIR 19*1 Mad 439 

CIT r Lokumal Bhojumat 103SITR Cl 10 ITC 271 AIR 1038 Sind Cl 
174 IC 140 

ClT MAI Chottiar Firm v SeoCTT r Chottlar 31A I*- Firm 
ClT r M AS M Rlv Co Ltd 1910 ITR 280 ILP 1010 Jlad 839 A IP 1010 
Mad 698 194 I C 544 

CIT r M AS 11 Rly 1013 ITR 380 A I R 1013 Mad 703 

ClT t Macdonald & Co 10351 TR 450 AIR 1035 Bom 107 37 Bom LR 120 

150 I C 274 

CIT v Macmillan A Co [1058] 33 IT R 182 (S C ) 

CIT p Madan 1915 ITR 1 47 Bom LR 281 I LJt 1015 Bom 002 AIR 
1945 Bom 431 

CIT v Maddi Venkatasubbayya [19*1] 20 ITR 151 [I051]2MI*J 107 1051 
MWN 585 AIR 10*1 Mad 1007 ILR 19*2 Mad 459 
CTT u Madhwa Siddbantha Onnahim Lidhi Ltd 1031 ITR 427 AIR 1031 3Iad 
653 152 IC 027 I L R 58 Mad 8 

CIT Madras A Southern MahrattaRl/ Co Ltd t SooCIT r M AS M Rly Co Ltd 
CIT i Madras Cnckot Club 1034 I I H 200 AIR 1034 Mad G70 7 ITC 200 

151 I C 870 

CIT v Madras Provincial Co operative Bank Ltd I012ITR 490 ILR 1013Mad 
390 AIR 1943 Mad 152 209 IC 33 

CIT v Madura Hindu Pormanont Fund Ltd 1933 ITR 40 (FB ) 0 ITC 320 
ILR 56 Mad 415 AIR 1933 Mad 347 143 I C 894 
CIT v MahahramRamj Idas 1040 ITR 442 (PC) ILR 2 Cal 215 G7 LA 239 
180 IC 154 AIR 1940 PC 124 42 Bom LR 997 
GIT MaharajKumar6f Vizianagarami SooCIT r \iziflnagaram MaharajKumaro! 
ClT Maharaja of Darbhanga v See CIT t Dorbhanga Maharaja of 
CIT Maharaja Pratap Singh Bahadur v See CIT t Pratap Singh Bahadur Maharaja 
CIT Maharaja Viswe3war Singh v Seo CIT r Viswoswar Singh Maharaja 
ClT Maharajadhiraja Kameshwar Suigh of Darbhanga r Soo Dharbanga Maharaja 
dhjraj of v CIT 

CIT Maharajadhiraja Sir Kameshwar Singh of Darbhanga t SooCIT v Kameshwar 
Singh Maharajadhiraja Sir of Darbhanga 

CIT Maharam Gyan Manjun Kuan v Soo CIT v Gyan Manjun Kuan Mabaram 
CIT Maharam Janki Kuar Sahiba v Seo CIT v Janki Kuar Sahiba Maharam 
CIT Maharam Lakshmibati Saheba v Seo CIT t Lakshmibati Saheba MaharanI 
CI T i Mahoshwan Saran Singh [1951] 19 I T R 83 AIR 1952 All 119 
CIT t Mahomed Kassim Rowther 2 I T C 488 AIR 1928 Mad 371 109 I C 322 
CIT v Mahomed Yusuf Ismail Sir 1944 ITR 8 ILR 1944 Bom 230 AIR 
1944 Bom 160 46 Bom LR 108 

CIT v Mahomedbhoy Rowji 1943 ITR 320 ILR 1943 Bom 628 AIR 1943 
Bom 311 209 IC 350 45 Bom LR 634 
CIT t MakanjiLalji 1937 ITR 539 ILR 1937 Bom 827 AIR 1937 Bom 479 
10 ITC 391 39 Bom LR 907 172 IC 249 
CIT i Malehand Surana [1955] 28 ITR 684 AIR 1950 Cal 537 
CIT v Manavedan Tirumalpad 4 IT C 421 AIR 1930 Mad 764 
CIT v Manavikraman Rajah 1945 ITR 174 ILP 1945 Mad 837 A J R 1945 
Mad 207 

CIT r Mandal 1949ITR 591 AIR 1949 Cal 695 

CIT Mangalagm Sn Umamaheswara Gin A Rico Factory Ltd v Seo Mangalagiri Sri 
Umamaheswara Gin & Pico Factory Ltd v CIT 
CIT r Mangaldas Motilal A Co 1944 ITR 89 ILR 1944 Bom 172 AIR 1944 
Bom 153 46 Bom LR 138 214 IC 102 


non 

GO 

G53 

68 C9 

4 DO 

G5n 6*2 650 5*9 
660 663 6 04 W7 
CSS 810 

170 252 738 715 
700 


01, 130 163 
10 01 109 130 

01 374 431 
4*0 077,682 

406 817 

20 25 27 28, 29 
70 340 


203 

287 2S8 475 
70 341 
3 5 090 706 


85 89 
190 

603 695 698 699, 
701 

294 300 301 

94 465 466 467 470 

829 

96 332 

21 

624 


686 



TABLK OF CASKS 


lvil 


PAGES 


CJT p Mangoomal Lnmdasmgli 1939 ITR 208 AIR 1939 Ron 178 182 IC 278 
CIT p Manila! Rayanim Mehta [19 .jC] 30 1T R 53 AIR 1950 Bom 205 
CIT r Maniy 1912 ITR 205 I L R. 1942 All 472 A I R 1912 All 2G5 200IC854 
C.IT P JIansookhlal Zaven 1937 ITR CM (FB ) A I U 1937 Ran 102 10ITO 
193 1GB I C 209 

CJT r Mathias 103S ITR 8 AIR 193S Mad 352 174 I C 491 
CJT r Mathias 1939 ITR 4S (P C) LL R 1039 Mad 178 AIR 1039 PC 1 
6GIJV 23 1781C 900 41 Bom LR 157 

CJ T v Mathuradas Mannalal 1912 I T R 05 
CJT r Mathuradas Mohta 1939 IT It JGO 

CJT v Mawgaon Dock Ltd 1933 ITR 124 ILR 193S Bom 374 AIR 1038 
Bom 241 40 Bom LR 343 174 IC 905 
CJT v Mamgaon Dock Ltd [19o5]28ITR 35 I L Jt 1055 Bom 809 AIR 19o5 
Bom 401 57 Bom LR 475 

CIT p MeghuSao Jhandhu Sao [1055] 27 IT R 371 AIR 1955 Tat 400 
CIT r Mehta 10351 TP 147 A I R 1035 Bom 1G7 37 BomLRll2 159 IC 41 
CIT r Mercantile Bank of India 1930 IT R 239 (PC) ILR 1 Cal 180 AIR 
103G P C 23S IG3 I C 425,03 LA 457 38 Bora L R 095 
CIT r Metro Goldwyn Mayer (India) Ltd 1039 IT R 170 AIR 1039 Bom 257 
41 Bom LR 379 183 IC 510 

CIT v MoyyappaCheUiar 19401TJl 20 AIR 1940Mad 416 1881C 395 
CIT p Millor Mis [1950] 29 I T R 290 

CJT r Mills Store Co 19-11 ITR 642 ILR 1941 Bar 512 AIP 1042 Sind 53 
109 I C. 801 

CLT p Milne 1934 ITR 2o ILR 11 Ran 454 A.IR. 1034 Ran 4 7ITC 
07 148 IC 08 

CLT i Modem Theatres Ltd. [1051] 20 ITR 588 [1051] 2 ML J 025 A.I R 19*2 
Mad. 255 

CIT v Mothay Ganga Raju 2 IT C 199 100 IC 201 

CIT p Motiram Nandmm 1940 ITR 132 (PC) ILR 1040 Lag 341 AJR 1040 
PC 33 67 I A- 71 1861C 54 42 Bom LR 323 
CIT v Motors & General Stores Ltd. 1040 ITR 130 I LR 1947 Mad. 14 AIR 
1940 Mad. 327 

CIT v Muhammad Ismail Rowthcr 1940 ITU 150 ILR 1940 Mad. 618 AJR 
1040 Mad. 433 1881C 321 

CIT p Muhammad Sadak Khoyee Sahib 1935 IT R 1 AIR 1936 Mad. 144 160 
IC 948 

CIT p Murlidhar Mathurawalla Assn 1948 ITR 140 A.I R 1948 Bom 403 60 
Bom LR. 360 

CIT v Murugappa Chettmr 1940 IT R 297 A.I R 1941 Mad. 381 105 IC 839 
CIT t Mutha Sarvarayudu 2 IT C 208 

ClT v Muthappa Chettiar 195J ITR 328 AIR 1950 Mad. 038 [1050] 1 MLJ 
770 

CIT v Muthu Ramanathan Chetty 2 IT C 194 

CIT v Muthukaruppan Chettiar 1935 IT R 208 (P C ) I LR 58 Mad. 881 A-LR 
1935 PC 117 02 IA 203 150 IC 671 37 Bom LR 815 8ITC 338 
CLT v Muthukaruppan Chettiar 1039 ITR 29 ILR 1939 Mad. 269 AJR 1939 
Mad. 376 181 1 C 625 

C IT v Mysore Chromite Ltd. [1955] 271T R 128 (S C ) [1055] 1 S C R 849 1955 
SCJ 185 1955 S C A 027 AIR 1955SC 98 [1955]lMLJ 98 
CIT v Mysore Iron & Steel Works 1949 ITR 478 AIR. 1949 Bom 400 51 Bom 
LR 684 overruled Mela Ram & Sons t CIT [1950] 291T R 607 (S C ) 

CIT t NN Firm 1934ITR 85 AJR 1034Ran 13 1481C 594 

CIT p NSAR Concern 1938 ITR 194 AIR 1038 Ran 151 176IC 287 
CIT v Nachal Achi 1933 ITR 277 LLR 57 Mad 357 AIR 1934 Mad. 03 
0 IT C 475 147 I C 1023 

CLT p Nadimuthn Pdb. 1 1940 ITR 249 ILR 1940 Mad 716 AJR 1940 Mad. 
593 1941 C 733 


48 G5I 

98 

270 

C2C 629 630 043, 
761 
801 

23 27 154 157, 
158 163 ICO 
332 377 
185 350 

31 350 

744 
5oG 

012 702 850 
39 40 42 78 

48 737 738 740, 

745 748 750 
180 182 

29 

96 114 271 

227 85S 

160 851 
841 842 

397 

343 340 416 
181 
27 

4 322 474 598, 

001 602 

184 

447 449 458 

177 

603 


42 140 571 
020 642 643 
155 160 166 
670 071 

026 627 628 629 

630 

335 

645 

177 179 180 18° 
186 



lvm 


THE INDIAN INCOME TAX ACT 


PAQE3 


CIT v Nagaria Oil Mills [19i4] 25 IT R 258 IL R 1053 Hyd 489 A.I R 11M 
Hyd 17 

CIT v Naidu GD Industrial Educational Trust 1942 IT R 3u8 
CIT t Naidu [19o4] 25 IT It 223 A.IR l9o3 Nag 274 

CIT t Naik 19391T R 362 ILR 1939 Bom 445 A.IR 1939 Bom 302,41 Bom 
L.R 652 184 I C 836 

CIT t Namberumal Chetty & Sons 1933 LTR. 32 ILR 50 Mad. 320, A IR 1933 
Mad 1 6 IT C 313 140 IC 830 

CIT t Nandlal Gandalal [1955] 27 ITR 591 ILR 1 DoS Bom 777 A.LR 1955 
Bom 389 67 Bom L R 440 

CIT t NaramdasACo 1939 ITR 305 ILR 1940 Kar 8 A.IR 1939 Sind 318 
187 I C 893 

CIT v Narayana Cajapathi 1934 ITR. 288 A.I R 1934 Mad COS 151 I C 920 
IL R 67 Mad. 1023 

CIT t Narayanan Chettiar 10431 TP 470 ILR 1944 Mad. 245 A.IR 1943 Mad. 
6S2 212 I C 195 

CIT t National Cycle Importing Co 1941 ITR 502 IL.R 1941 Mad. 868 AIR 
1941 Mad. 673 196 IC 635 

CIT i National Mutual Life Assn of Australasia 19331T R 350 ILR 57 Bom 619 
A.I R 933 Bom 427 35 Bom L R 896 6 IT C 426 147 I C 370 reversed 
National Mutual Life Assn of Australasia Ltd. v CLT 1936 ITR 44 (PC) 
ILR 60 Bom 248 A.I R 1936 P C 65 63 IA 99 ICO IC 1 38 Bom 

L.R 364 9ITC 128 

CIT r Nattarasankottai Electric Supply Corpn 1947 ITR 495 
CIT t- NavajbaiN Gamadia 1048 I TR 109 60 Bom L.R 304 A-IR 1948 Bom 
412 

CIT v Navajbai Tata Lady 1947 IT R 8 A.I R 1947 Bom 33 49 Bom L.R 66 

CIT Nawab Shah Nawaz Khan t; See CIT » Shah Nawaz Khan Nawab 
CIT v Nawal Kishore Kharaiti Lai 1938 ITR 61 (PC) ILR. 1938 Lah 129 
A.I R 1938 P C 8 65 I A 12 172 IC 332 40 Bom L R 2S0 
CIT v Nazir & Sons 1949 I T R 486 51 Bom LR 696 A.I R 1950 Bom 28 
OITi Nedungadi Bank Ltd. 11T C 355 I L.R. 47 Mad. 667, A.I R 1924 Mad. 693 
81 I C 454 

CIT Nedungadi Bank Ltd. v See Nedungadi Bank Ltd t> CIT 
CLT i> New India Assce Co 1938 ITR 603 ILR 1938 Bom 803 A.I R 1938 
Bom 490 40 Bom L R 980 178 IC 814 

CIT v New Jehangir Vakil Mills Ltd. [1956] 30 IT R 664 A.I R 1950 Bom 442 
CIT v Nmdhi Bai 1946 I TP 600 230 I C 86 AIR 1947 Sind 69 
CIT i) Official Liquidator of Agra Spg &, Wvg Mills Co Ltd. 1934 ITR 79 ILR 
56 All. 685 A.IR 1934 All 170 152 IC 183 
CIT t Ogale Glass Works Ltd. [1954] 25 ITP 529 (SC) [1955] 1 SCR 185 
1954 S C J 522 19J5SCA.181 AIR 1954SC 429 56 Bom L.R 1196 [1954] 
2ML-J b7 

CIT P Darolia & Sons t> See CIT v Daroha P & Sons 

CLT » F L S M. Concern 1934 ITR 417 (I” B ) ILR 12 Ran 483 AIR 1934 
Ran 274,151 1C 907 


CIT PM Bagchi&Co t See CIT v Bagcht PM A Co 
CIT r Palamappa Chettiar 1945 I T R 269 I L.R 1946 Mad. 26 A.I R 1945 Mad 
210 221 IC 494 

CIT i Palamappa Chettiar [1951] 20 ITR 170 1951 MAY N 202 A.IP 1952 
Mad. 02 

CIT v Panchapagesa Ayyar A.I P 1932Mad 424 6 ITC 69 137 I C 557 
CIT r Pandit ilhaneshwardhar Misra 1940ITR 416 A.I R 1941 Pat 27 193 I C 
707 

CIT r Papammal 19421 TR 349 IL.R 1042 Mad. 593 A-I R 1942 Mad. 556 202 
IC 178 

CLT Parakh C & Co (India)Ltd. v See parekh C A Co (India) Ltd. n CIT 


617 

201 

OS 115 

03 694 701 711 
267, 677 
40 249 

025 627 628 6*9 
465 466,469 
124 125 
61 626 646 


31 32 737 738, 
742 8o6 8S4 
616 619 779 


. nn oni 491 


569 709 750 
663 

416 


156, 172 180 181 
187 192 
161 
108 

36 61 638 731 


85 87 154 1« 
851 855 


71 ,2 82 84 f» 

87 101 162 2-3 
450 459 


190 249 

619 

117 

21 


11 254 



TABLE OF CASES 


llX 


CLT v Parasuram Jethanand 1950ITR 302 AIR 1950Mad 631 [I960] 1 ML J 

115 

CIT v Parlakunedi, Rajah of 2ITC 104, ILR 49 Mad 22 AIR 1926 Mad. 
287,91 I C 940 

CIT r Partap Singh [1955] 28 ITR 117 

C I T r Patiala Cement Co Ltd. [1957] 32 IT R 333 (S C ) AIR 19o7 S C 692 
CIT t Fetheperumal Chettiar AIR 1929 Mad 34 (FB) 3ITC 278 1151C 485 
C.LT t Pfaff Sewing Machine Co (India) Ltd [1950] 30 I T R 518 
CIT v Piira Phraiaon Salarak 3 ITC 237 I LR 6 Ran 598 A.IR 1929 Ran 1 
114 I C 296 

CLT v Piggot Chapman & Co 1949ITR 317 A.I R 1952 CaL 414 ILR [19o0]2 
CaL 120 

CIT t Pmglo Industries Ltd [1954] 25 ITR 226 ILR 1953 Hyd. 537 A.IR 
19o4 Hyd. 19 

CIT v Pirojbai Contractor 1937 ITR 338 ILR 1937 Bom. 310 A.I R 1937 Bom 
214 39 Bom L.R 123 10 IT C 77 1691C 376 
CLT v Poison 1945 ITR 384 {PC),A.IR 1945 PC 137, 47 Bom LP 737 
72 I A. 196 

CIT v Poona Electric Supply Co Ltd 1946 ITR 022 49 Bom LR 187 230 IC 
369 A.IR 1947 Bom 263 

CIT v Pratap Singh Bahadur Maharaja [1956] 30 ITR 484 A.I R 1957 Pat 01 
C LT t> Pratapsmgh Karsondas [1955] Born (Unrep ) 

CIT ti PrayagKumari Dobi Ram 1940 ITR 25 ILR ID Pat 186 A.IR 1939 
Pat 662 186 IC 263 

CIT Provident Investment Co Ltd t See Provident Investment Co Ltd. v CIT 

C LT r Pulin Behan Dcy [1951] 20 IT R 314 

CIT V Punjab National Bank Ltd [1952J2U.TR 626 

CIT v Purahottamdas Thakordas Sir 2 ITC 8 A.IR 192^ Bom 318 27 Bom 
LR 478 87 1C 700 

CLT V Purahottamdas Thakurdas Sir 1046 ITR 305 48 Bom L.R 141 A.IR 
1946 Bom 401 

CIT t; RadhaawamiSatsang Sabha [1954] 25 ITR 472 AIP 1954 All 291 


CIT 17 Raghava Reddi[1956]291TR 929 A.IP 1057 AndhraPra 923 

CIT 17 RaiShamsher Jang Bahadur [1953] 24 ITR 1 AIR 1953 All 676 
CIT i7 Raiji 1949ITR 180 51 Bom L R 118 AIR 1949 Bom 170 

CIT v Raipur Mfg Co Ltd 1946 ITR 725 48 Bom LR 517 
CIT v Raja [1957] 31 IT R 217 

CIT Raja Benoy Kumar Sahaa Roy t7 See Benov Kumar Sahas Roy Raja v CIT 
CIT Raja Sn Sn Kalyani Prasad Deo V SooCIT t7 Kaljam Prasad Deo Raja 
CIT Rajah of Patlakimedi t> < ^eo CIT v Parlakimedi Rajah of 
CIT i Rajasundaram Cbetty 1950 ITR 145 AIR 1950 Mad 480 ILR 1951 
Mad 209 

CJT t Rajendra Narayan Sir 1938 ITR 636 AIR 1938 Pat 611 179 IC 422 
CIT Rama Sugar Mills Ltd Sn r Seo CIT r Sn Rama Sugar Mills Ltd 
CIT v Ramaknshna Ramnath 1944 IT R 21 


CIT v Raman & Raman Ltd [1951] 19 ITR 55S AIR 1951 Mad 905 [19ol] 
1 M.L.J C84 

CIT v Ramaswamy Chettiar 1941 I T.R 650 ILR 1912 Mad 182 AIR 1941 
Mad 922 

CIT t Ramaswamy Chettiar 1946ITR 236 AIR 1946 Mad 508 
CIT v Ramaswamy Iyengar 19431 TJt 610 ILR 1944 Mad C39 AIR 1944 Mad 
155 211 1.C 633 

CIT v Ramchandra Keshardoo 1&48ITR 150 
CIT r Ramnaram Sons Ltd [1957] 311T R 17 
CIT v Ramsay Unger 1947 IT R 87 


TAQE9 


736 

3 302 701 703, 

705 

474, 602 

889 

341 

605, 607 

163 HI 192 271 
<190 391, 307, 399 
407 

697 102 

70 620 621, 622, 
623 626 642 

98 99 350 

4 682 693 705 

706 
442 

125 

733 

850 

229 

378 400 429 
199 204 209 210 
213 214 219 220 
221 

153 155 727, 747, 

748 

23 

63 48G 487, 622 
631 

319 454 
177 178, 180 


504 

67 

323 327 336 337, 
382 698 604 006 
C07 

400 

40 

329 361,3S5 

612 625 G4C 
17G 177 178 182 
102 
341 




lx 


THE INDIAN INCOME TAX ACT 


PAGES 


CJT v RanurakhMotdal [1055]271TR 64 ILR 1956Bom 288 AIR 1055 Bom 
227 67 Bom LR 130 

CIT v Ranchi Electric Supply Co Ltd [1954] 20 ITR 89 AIR 1955 Tat 1 Si 
CIT i) Rangoon Electric Tramway Co 1033 IT R 315 ILR 11 Ran 70 AIR 
1933 Ran 22 CITC 374 142 10 239 
CIT Ram Bijay Raj Kunwan i Seo CIT r Bijay Raj Ivunwari Ram 
01T Ram Pravag Human Pet: t Seo CIT v Prayag Human Dobi Rani 
CIT Ram Rudh Human r Seo CIT t Rudh human Ram 
CIT v Ranjit Singh [19-6] 281T R 14 

CIT v Rao 1950 I T R 825 [195012 ML J 6S0 AIR 1951 Mad 1 LLR 1951 
Mad 842 

CIT v Rashid Motors [1957] 32 IT R 101 

CIT v Ratanshi Bhavanji [1952] 22 I T R 82 AIR 1053 Mad 353 
CIT Ratilal Nathalal« See Ratilal Hatbalal » CIT 
CIT c Ravalgaon Sugar Farm Ltd 1947 ITR 297 49 Bom LR 929 
ClTn Ravula Subba Rao 19401TP 232 A 1 R 1040 Mad 411 
CIT t Reddy S V & Bros 1949 ITR 15 

CIT v Remington Typewriter Co (Bombay) Ltd 61T C 177 (PC) IL R 55 Bom 
243 AIR 1931 PC 42 68 IA 42 130 I C G79 33 Bom LR 413 


CIT v RodnguezACo [1951120 ITR 247 AIR 19-2 Mad 35 
OITti Royal Western India Turf Club Ltd [1953] 24 I T R 551 (S C) 1054 S C R 
289 1953 SCJ 739 1954 SC A 1193 AIR 19-4 SC 85 5C Bora LR 759 
[1953)2 ML J 828 

CIT v Rudh Human Ram 1940 ITR C07 AIR 194lOudh22 ILR 16 Luck 
159 190 IC 435 

CIT v SRRSL Firm 2 ITC 359 ILR 50 Mad 853 AIR 1927 Mad 772 
104 1C 352 

CIT S K Sahana & Sons t See CIT « Sahana SKA Sons 
CIT t SPK ARM Family 1941 ITR 685 A I R 1941 Ran 273 197 IC 260 
CIT S V Reddy A Bros v See CIT ti Reddy S V A Bros 
CIT r Sahana SK A Sons 1946 ITR 106 AIR 1946 Pat 414 227 IC 213 
ILR 25Pat 131 

CIT v Salem Distnct Urban Bank Ltd 1940 ITR 269 UR 1940 Mad 627 
AJR 1940 Mad 612 190 IC 3S8 
CIT t> Samnugger Jute Factory Co Ltd [1953] 24 ITR 265 
CJT t> Saiuchar Sah Bhun Sah [1955] 27 IT R 307 AIR 1955 Pat 103 
CIT i Sanjana&Co Ltd 2ITC 110 ILR 50 Bom 87 AIR 1926 Bom 129 
27 Bom LR 1471 92 I C 517 
CJ T v Sankara Aiyar 2 IT C 73 

CIT ti Sankara Ayyar [1951] 20 ITR 597 (SC) AIR 1953 SC 434 
C IT t Sankarahnga Iyer 1950 IT R 194 AIR 19-0 Mad 610 [1950] I M L J 443 
CIT r Saran Singh Ram Singh 1946 ITR 152 (FB) A I P 1946 Lah 147 
2251C 73 


CIT v SarangpurCottonMfg Co 19381TR 36(PC) ILR 1938Bom 239 AIR 
1938 PCI 65 I A 1 40 Bom LR. 257 172 IC 1 

CIT t Sarnspur Mills Co Ltd 6 IT C 1 IL.R 56 Bom 129 AIR 1932 Bom 
21C 34 Bom L.P 104 137 I C 898 
CIT v Sarat Chandra Bose 19-0 ITR 669 

C.I T Sardar Bahadur Satdar Indra Singh Trust v See CIT i> India Singh Trust 
Sardar Bahadur Sardar 

CITr Sarupchand llukamchand 51T C 108 JL.R 55Bom 231 AIR 1931 Bom 
236 33 Bom L.R 382 132 IC 505 

CIT r Sarwan Kumar 1945 ITR 361 ILR 1945 All 509 AIR I945AU.2S6 


CIT r Satbappa Chet liar [1951] 20 IT R 393 A.IR 1962 Mad. 70 

CIT t Sarumiamurthy 1946 ITR 185 ILR 1947 Mad. 88 AJR 1947Mad 147 

CLT r Sen 1949ITR. 355 AIR 19-2 Ona 89 


CIT v Sevuga Pandia Thevar 1933 IT P 78 IL.R.56Mad 251 AIR 1932 Mad. 
75" 140 I C 450 


705, 700 

350 304, 851 854 
280 


314,431 

225 237 

950 

603 


23 

647 

395 404 406 

738 739 742 745 
748 749 750 
167 745 


75 76 419 570 
495 469 467 
182 

248 359 


1 343 346 415 

67 63 76 475 

482 

640 

625 

657 

3G0 364 
56 

3 10 617 623 626 
639 640 642 

444 456 457 458 
460 462 


624 630 6S3 845 


55 465 466 467 
468 469 
141 424 

69 245 247 254 
458 459 460 461 
555 561 562 563 
564 676 630 682 

24 



TABLE OF OASES 


111 


PAGES 


CLT r Scvugan 1943 LTR 69 

CLT r Shat Nawaz Khan Nawab 1938 ITR 370 ILR 1933 Lah 359 A.IR 
1933 Lah 741 179 I a 490 

C.IT r Shnhzadi Begum [1952] 21 IT R 1 [1952] 1 M.L J 51 
CIT t Shamsher Jang Bahadur [1051] 20 I T R 31 A LR 10 j 1A1L461 
CLT r Shamsher Printing Press [1953] 23 IT R 363, LLR 1953 Bora 815 A.IR 
1954 Bom. 137 55 Bom L.R. 834 

aLT r Shanmughara Rubber Estate 1945 LT R 329 LLR 104G Mad. 162 , A.I R 
1945 Mad. 300 

CIT v Shanti Maheshwan [1953] 00 Bom LR 127 
C I.T i Shantilal \ raj hi A Chandulal Day<ihl A Co [1957] 31 IT P 903 
aiT r Shaw \\ alheo A Co I L.R 59 Cal 1343 (PC) AIR 1932 PC 138 59 LA. 
200 6ITC 178 34 Bom LR 1033 


CLT * Shvnnbai Kooka [19o6]30 IT R. 753 , A.I R 1056 Bom 536 58 Bora LR 
709 

C.IT v Shiva Prasad Smgli A.I R 1926 Pat 109 ILR 4 Pat 752 2 ITC 57 
C.LT r ShroU A.D [10^7] 31 LT R 234 

CIT r Siddha Gowder A Sons A.I R 1032 Mad. 375 (S B) 0ITC 78 ILR 5oMad. 
818 137LC6S9 

CLT v Sind Central Provident Funds Society Ltd. (In Ltq ) 1939 ITR. 333 A.I R 
1039 Sind 296 1B8LC716 

CLT t Sind Hindu Provident Funds Society 19401T R 467 V.I R 1941 Sind 110 
196 LC 143 

CIT v Singampattl Famwdar of 1 ITC 181 IL.P 45 Mad. 518 A.I R. 1922 
Mad. 325 70 LC 504 

CLT t SinganBai 19451TR 224(F B ) LLR. 1946 AIL677 A-IR 1945 AIL 102 
221 LC 57 


CIT Sodra Devi r SeeSahodradevi Daga » CIT 

C.LT v Solomon A Sons 1933 ITR. 324 I LR ll Ran.514 A.IR 1933 Ran. 348 
7LTC 58 146 I C 242 

CIT v SomasundaramChcttiar A I R 1928Mad 487(FB) 21TC 505 1091 C 369 
CLT v South India Pictures Ltd. [1950] 29 ITR 910 (SC) 1956 SCR 223 
A.LR 1956 S C 492 

CIT « Sn Rama Sugar Mills Ltd. [1952] 21 IT R 191 
CIT Snmvasan A Gopalan t See CIT i Hindu The 
CIT v State Bant of India [1057] 31 ITR 54j A.IR 1950 CaL 636 
CLT v Steel Bros A Co Ltd.2ITC 119 1 LR 3 Ran 614 A.LR 1920 Pan 97 
94 LC 466 

CIT v Steel Bros. A Co [1951] t9 ITR 435 AIR 1951 CaL 162 

CLT v Subbiah Chettiar 1947 ITR 502 ILR 1948 Mad. 607 A.LR 1948 Mad. 

307 affirmed [1951] 19 IT R 168 (S C ) 

CIT v Subramania Chettiar 1947 ITR 339 AIR. 1948 Mad. 93 
CIT Subramaniam Chettiar v See Subramanyam Chettiar v CIT 
CUT v Subramanya Pillai 19^0 IT R 85 LLR. 1950 Mad. 1022 A.I R 1050 Mad. 
626 

C.IT « Sundara Mudahar 19^01TP 259 AIR 19o0 Mad. 566 

CLT i Sundansa Aiyar 2 IT C 173 

CMT v Surateo Bara Bazaar Co Ltd ILR 9 Ran 154 

CIT r Swamraathan Chettiar 1947 ITR 430 AIR 1948 Mad 164 

CIT Swamy Gomedalh r See CIT v Gomedalh Lahshminarayan 
CIT r Talupurn Venkatasubbiah Chatty 1946 ITR 227 

CRT t> Tata Sons Ltd 1939 ITR 195 AIR 1939 Bom 283 41 Bom L R 362 
183 IC 780 _ 

CLT v Tehri Garhwal State 1934 I TR 1 (P C ) IL R 56 All 1 AIP 1934 P C 
34 61 I \ 1 147 IC 434 36 Bom L R 257 
CIT r Teja Singh [19„5] 28 IT R 371 AIR 1956 Pun 39 57 Pun L R 514 


684 716, 718 839 
843 857 

677, 678 708 
671 

842 843 

95,98 115,226 

249 

784 

50 648 650 651 

6, 31, 78 80 116 
117, 118 126 129, 
153 105 222 227, 
240 402 

318 453 456 

357 

707 

693 

74 833 


72 


19 

65 89 159 ICO 
318 443 444 445 
446 449 458 


349 

317 335 340 
122 

1 344 395 408 409 

4 94 300 851 855 

737 738 739 745 
167 738 

245 253 
174 


329 360, 361 385 
2 23 
704 706 
305 

535 638 639 697 
704 

360 

90 375 397, 410 
431 

70 858 
529 



TOF INDIAN INCOME TAX ACT 


Ixu 


FlOB 


CIT v ToJaji Fnrasmm Khaninala [IOol] 23 ITR 412 IXR 10^3 Born 887 
AIH 10^4 Bom 93 65 Bom LR 785 
CIT t Tojbhandaa Motumal 1030 I Til 227 

CIT i Thahur Dasa Bbargava [10„3]24 ITR 275 ILR 1034 Pun C01 A IP 
1954 Pun 17 

CIT t Thakurii Lakshmi Nathji 1017 ITR 215 

CIT t ThaverBroa 193* I TX 230 AIR 103* Ran 172 7ITC ICC 148 IC 
681 

CIT t Thovara Patasala 2 ITC 171 ILR 40 Mad 833 AIR 1020 JIad 010, 
9G I C 957 

CIT i fhiaparnja Chotty A Co [1053] 24 ITR 525 (SC) AIR 1053 SC 627; 
1954 SCR 258 

CIT t Thiliai Chidambaram Nadar 2 ITC 27 I LX 4 6 Mad C02 AIR 1025 Mad 
1048 90 I C 649 

CIT » Tika Ram & Sons Ltd 1037 I TP 314 (F B ) IXR 1037 All 008 A.I R 
1037 All 708 

CIT Tnbuno Trust Tbo c Soo Tnbuno Trust Tho r CIT 
CIT i U Lu Nyo 1933 ITR 373 IXR 12 Ran 118 AIR 1033 Ran 350 7 
ITC 47 146 IC 300 

CIT e VSAR Firm 1035 ITR 64, ILR 12 Ran 633 AIR 1035 Ran 58 
156 I C 331 

CIT t VU T R Firm 1035 IT P 158 ILR 13 Ran 1 AIR 1035 Ran 100 
8 ITC 171 155 IC <03 
CIT t Valiram Bhenjmal 1016 IT P 407 

CIT t VaUiammai Aohi 1038 I T R 720 (FB) ILR 1030 Mad 38S AIR 1039 
Mad 77 180 IC 270 

CIT t Varsham [1953]23 I TR 163 A IX 1053 All 414 
CIT t Wham [1953] 24 ITR 328 AIR 1954 All 68 
CIT t> Ved Nath Singh 1940 ITR 222 AIR 1040 Ran 65 186 IC 807 
CIT v Vedlapatla Veera Venkataramiah 1043 ITR 308 AIR 1043 Mad 570 210 
IC 161 

CIT t Volhngin Gounder A Bros [1053] 24 ITR ICC AIR 1054 Mad 118 
CIT t \ enkatachalam Chettiar 1044 ITR 201 AIR 1044 Mad 6C7 
CIT v Venlataswamy Naidu [1056] 20 I T R 629 (SC) A IX 1956 S C 522 
CIT v Visalakshi Achi 1937 ITX 448 AIR 1037 Ran 258 1,0 I C 127 

CIT » Vjsvanath Sathe 1937 ITR 621 ILR 1037 Bom 821 AIR 1037 Bom 
493 39 Bom LR 903 JO ITC 386 1 74 IC 327 
CIT t Viswanatha Rao 1950ITR 68 ILR 1950Mad 1031 AIR 1950Mad 393 
CIT p Vrswesbwar Singh 1939 ITR 63G ILR 1939 Pat 805 A J R 1940 Pat 
24 187 1C 691 

CIT r \isweswar Singh Maharaja 1935ITR 216 IXR 14 Pat 785 A IX 1935 
Pat 342 16b IC 116 8 ITC 205 

CIT i) Visweswardas Gokuldas 1946 I TR 110 AIR 1946 Mad 314 
CIT v Vizianaparam Mahara] Kumar of 1935 ITR 165 AIR 1935 All 464 
CIT v Voora Sreeramulu Chotty 1939 IT R 566 ILR 1939 Mad 770 AIR 
1939 Mad 903 185 I C 465 

CIT # Waliur Rahman 1946 ITR 287 AIR 1947 Cal 340 
C I T t W alji Damp [195^] 28 I T R 914 AIR 1956 Bom 438 68 Bom L R 54 
CIT r Western India Life Ins Co Ltd 1946 ITR 405 AIR 1946 Bom 185 47 
Bom LR 795 reversed 1949 ITR 125 (PC) AIR 1949 P C 97 76 IA 1 
51 Bom L R 437 

CIT r Western India Turf Club Ltd 2 I T C 490 (PC) ILR 62 Bom 123 AIR 
1928 PC 1 66 I A 14 106 I C 642 
CIT t Yodfa Raj Blialla [1953] 23 I TX 371 

CIT Zemindar of Smgampatti v See CIT v Smgampatti Zammdar of 
CIT r Zoroaatnan Building Society Ltd [1955] 27 ITR 218 ILR 1955 Bom 79 
A I P 1955 Bom 273 67 Bom L R 73 

Comr of Taxes r British Australian Wool Realization Assn Ltd 1931 A C 224 (PC) 
100 LJ 28 144 LT 314 ' 


689 690 
801 

03 108 109 
218 

66 67, 318 
81 

160, 163, 446 418 

637,830 

407 


701, 705 711 
853 


89 

175 

11 65 66 70 

855 

273 

55,702 703 


72 060 663 
680 717 839 857 
72 720 

23 25 29 IOC 
737 740 741 715 
747 855 


343 346 
42 88 

132 133 853 S 54 

2 10 464 &C 

469 470 
465 
861 


26~ 501 655 846 
440 


5 174 175 I® 9 
736 874 882 


66 645 807 
680 716 718 i 
842 843 


304 


99 100 



TABLE OF CASES 


kill 


FACES 


Comre of Taxation r Kirk-1000 A C 588 (PC ), 83 L T 4 

Comra of Taxes t Melbourne Trust Ltd 1014 A C 1001 (PC), 111 L T 1040 30 
T.L-R CS5 


Committoo of A B r Sitnpson 14 T C 29 

Commonwealth Assco Co Ltd r C.IT [1057] 311T R 130 AIR 105b Bom 730 
58 Bom LJt 882 


Compton He Seo Powell r Compton 

Concordia Corpn Ltd p CIT [1052] 22 IT R 314 AIR 1053 Tra Co 17 ILR 
1052 Tra Co SCO 

Congreve A Congreve p IR 30 TC 163 (H.L) [1918] 1 All ER 048 
Conitantlnesco p Rex 11 TC 730 (HJ ) 43 T L R 727 

Conviller CIT 1030ITR 137 A I R 1936 Lah 595,161 I C 681 0ITC238 


Connlle Major p CIT 1935 ITR 401 AIR 1035 Lah 978 8ITC 309 
Cook p Knott2 TC 240 4 TLR 164 
Cooko p Quick Shoo Repair Service 30 T C 400 
Cooksey A Bibboy t Rodnali 30 T C 614 

Cooper p Blakiston 6 TC 347 (ILL.) 1909 AC 104 78L-JKB 135 100 LT 51 
26 TXJt 104 

Cooper p Cadwalader 6 TC 101 42 So LR 117 12SLT 449 
Cooper v Stubbs 10 TC 29 (CJk ) [1925] 2 K B 753 04 L J K B 003 133 L T 
682 41 T*LR 614 


Copoman v William Flood A Sons Ltd 1941 ITR Suppl 85 [1941] 1 K B 202 24 
TC 63 110 L.J.K B 215 

Corbett p Duff 1942 ITR Suppl 65 23 TC 763 [1941] 1 K B 730 [1941] 1 All 
ER 512 110L.J.KB G73 165LT 332 57 TLR 429 
Corbett v I R 21 T C 449 (C.A ) [1938] 1KB 5G7 [1037] 4 All E R 700 107 

L.JK.B 276 168 LT OS 64 TLR 279 

Corbett a Fxecutnccs t IK 26 TC 305 (C.A ) [1943] 1 All E R 218 169 LT 166 
Cordyr Gordon 0TC 394 [1926] 2 K B 270 94 LJKB 670 133 LT 184 41 
TLR 401 

Corpn of Birmingham p Barnes ID TC 195 (HL) 1935 ITR Suppl 20 1935 A C 
292 104 LJ K B 281 162 L T 658 61 TL R 293 
Corpn of Calcutta t Cossiporo Municipality AI R 1922 PC 27 ILR 49 Cal 190 
481A 435 67 IC 920 

Corpn of Foreign Bondholders i IR 1945ITR Suppl 11 (C A) 26 TC 40 1944 
KB 403 [J944] 1 All E R 420 113LJKB 476 170 LT 265 CO TLJt 274 
CoBsunbazar Raj Wards Estate v CIT 1946 ITR 377 AIR 1947 Cal 87 230 
IC 178 

, Cottiflgham s Executors p IR 22 TC 344 (C.A ) [1939] I K B 260 [19381 4 All 

1 ER 663 108 LJ KB 223 160 LT 7 

Countess Warwick Steamship Co Ltd r Ogg 8 TC 652 [1924] 2 KB 292 93 
L-TKB 736 131 L.T 348 

Cowan p Seymour 7 T C 372 <CA ) [1920] 1 K B 600 89 L J K B 469 122 L T 
465 36TL.R 165 

Cowcher v Richard Mills A Co Ltd 13 T C 216 

I Cowen r IR 19 TC 155 , 

Craddock v Zovo Finance Co Ltd 27 T C 267 (H L) [1946] 1 All E R 623 174 L T 
385 25ATC 68 

,4 Craig JAM (Kilmarnock] Ltd v Cowpcrthwait© 13 T C 627 1914 SC 338 

Croft t Sywell Aerodrome Ltd. 24 T C 126 (C A ) 1942 IT R Suppl 1 9G [1942] 1 
KB 317 [1942] 1 All E R 110 111 L.JK B 215 
Crole v Lloyd 31 T C 338 

& Cross t London A Provincial Trust Ltd 1939 ITR 109 (C A) 21TC 705 [1938] 
1KB 792 [1938] 1 AllE R 428 107L.JKB 423 158LT 217 64TL.R399 
Crown Hour Mills t C LT [1056] 291T R. 733 A.I R 1956 Pun 5 
Cuffp CIT [1957] 31 ITAt 82b 59 Bom LR 436 

Cull p IR. 1940 ITR Suppl 1 (H.L.) 22 TC 603 1940 AC 51 [1939]3 AUER 
761 108 L.J.K B 879 161 L.T 173 55 T L R 1049 


20 170,744 

34 71 84 85 100, 
102 447 448 
93 

8S0 


454 

758 

135 136 

23 28 223 317 
335 340 
28 29 272 
282 

372 388 

100, 103 230, 242 

239 274 
246 247 

228 235 238 242, 
32? 840 

384 

239 274 275 279 

671 616 
757, 768 

01 278 

2 349 350 

342 346 

215 

90 125 134 225 
423 

768 

411 

238 241 271 
339 393 404 
448 

10 371 372 451 
452 453 854 
452 463 

295 296 
98 

85 88 
4 355 
116 


37 497 


Ixu 


THE INDIAN INCOME TAX ACT 


PAQES 


CIT v Tejaji Farasram Rharawala [1953] 23 ITR 412 IXR 1053 Rom 887 
AIR 1054 Bom 93 65 Bom LR 785 
CIT t TejbhandasMoturoal 193GITR 227 

CIT t Thakur Dass Bhargava [1053] 24 ITR 275 ILR 1054 Pun 691 AIR 
1951 Pun 17 

CIT t Thaturji Lakshmi Nathji 1947 ITR 215 

CIT v Tbaver Bros 1934 ITR 230 AIP 1034 Ran 172 7ITC 150 I48IC 
681 

CIT v Thavara Patasala 2 ITC 171 ILR 49 Mad 833 AIR 1920 Mad 949 
96 I C 957 

C1T i Tlnacaraja Chatty A Co [1953] 24 IT P 625 (S C) A I R 1053 S C 627 
1954 SCP 258 

CIT v ThiUn Chidambaram Nadar 2 IT C 27 ILR 48 Mad C02 AIR 1925 Mad 
1048 90 IC 649 

CIT t Tika Ram & Sons Ltd 1937 ITR 644 (F B ) ILR 1037 All 008 A 1 R 
1937 All 708 

CIT Tribune Trust The v See Tribune Trust The r CIT 
CIT t U Lu Lyo 1933 ITR 373 ILR 12 Ran 118 AIR 1933 Ran 350 7 
ITC 47 140 IC 300 

CIT i V S A R Firm 1936 ITR 64 ILR 12 Ran 633 AIR 1935 Ran 68 
166 IC 33* 

CIT t \<*UR Finn 1935 ITR 158 ILR 13 Ran 1 AIP 1035 Ran 109 
8 ITC 171 166 IC 703 
CIT » Vftlirara Bhorumal 1946 ITR 407 

CIT t Valhammai Achi 1938 IT R 720 (FB) ILR 1939 Mad 388 AIR 1939 
Mad 77 ISO IC 270 

CIT t \arsharu [1953] 23 ITR 163 AIR 1953 AU 414 
CIT v Varsham [1953J24 ITR 328 AIR 1954 All 68 
CIT v Ved Nath Singh 1940 ITR 222 AIR 1940 Ran Co 186 IC 807 
CIT v Vedlapatla Veera Venkataramiah 1943 ITR 308 AIR 1943 Mad 679 210 
IC 161 

CIT » Vellmgin Counder & Bros [1953] 24 ITR I6C AIR 1054 Mad 118 
CIT v \enkatachalam Chettiar 1944 ITR 261 AIR 1944 Mad 507 
CIT v Venkataswamy haidu [1956] 29 IT R 529(fc> C) AIR 1956 SC 522 
CIT t> Vjsalakshi Achi 1937 ITR 448 AIR 1937 Ran 268 170 I C 127 

CTT r Visvanath Sathe 1937 ITR 621 ILR 1937 Bom 821 AIR 1937 Bom 
493 39 Bom LR 903 10 ITC 386 174 IC 327 
CIT v \iswanathaRao 19501 TR G8 ILR 1930Mad 1031 AIR 1950Mad 393 
CIT o Viswesbwar Singh 1939 ITR 636 ILR 1939 Pat 805 AIR 1940 Pat 
24 187 I C 691 

CIT t \isweswar Singh Maharaja 19351 TR 216 ILR 14 Pat 785 AIR 1935 
Pat 342 166 I C 116 8 ITC 295 

CTT v Visweswardaa Gokuldas 1946 ITR 110 AIR 1946 Mad 314 
CIT t \ izianagaram Mabaraj Kumar of 1935 ITR 1R5 AIR 1935 All 46 4 
CTT i Voora Sreeramulu Chetty 1939 ITR 666 ILR 1939 Mad 770 AIP 
1939 Mad 903 186 I C 465 

CIT i \\ aliur Rahman 1046 ITR 287 AIR 1947 Cal 340 
CIT v Malji Damji [1955] 28 ITR 914 AIR 1956 Bom 438 68 Bom LR 54 
CIT r T\ estem India Life Ins Co Ltd 1945 ITR 405 AIR 1946 Bom 185 47 
Bern LR 795 reversed 1949 ITR 125 (PC) AIR 1949 PC 97 76 IA 1 
61 Bom L R 437 

CIT r Western India Turf Club Ltd 2 ITC 490 (PC) ILR 52 Bom 123 AIR 
1928 PC 1 65 LA 14 106 IC 642 
CJ T r \odh Raj Bhalla [1953] 23 IT R 371 

CJ T Zammdar of Suigampatti v See CIT r Singampatti Zammdar of 
CIT r Zoronst nan Building Society Ltd [195«]27ITJt 218 ILR 1955 Bom 79 
AIR 1955 Bom 273 67 Bom L R 73 

Comr of Taxes v Bntish Australian Wool Realization Assn Ltd 1931 AC 994 tV O. \ 
1001.-J 28 144 L.T 3U 1 ; 


689, 690 
861 

03 108, 109 
218 

56 57,318 
81 

169 163 446 448 

637 830 

407 


704 705 711 


853 


89 

175 

11 05 66 70 

855 

273 

65 702 703 


72 660 663 
680 717 839 857 
72 730 

23 25 29 190 
737 740 741 7*5 
747 855 


343 346 
42 88 

132 133 853 

2 10 464 466 

469 470 
455 
861 


26 601 655 845 
440 


5 174 175 189 
736 874 882 


66 645 807 
680 716 718 
812 843 


839 


304 


99 100 



TABLE OP CASES 


I XT 


I-AOZS 


Dayaldas Kushiram t CIT 1940 XT R 139 I L.R 1940 Rom 650 AIR 1940 
Bom. 234,42 Born L.R 414 1891 C 844 

Dayaram Ramdaa t See. of State 11T C 230 AIR. 1925 Smd 130 78 LC 940 
Dayaram Sobharam r C.I T 21TC. 22G 

I)o Beers Consolidated Mines Ltd. r IIowo 5 T C 198 (II L.) 1006 A C 455 

75 L. J K B 80 S 95 L.T 221 22 T L.R 756 
Be Nomha A Sons c CIT 19o0 IT R 928 A-I R. 1952 AIL 137 
Be Souza t C I T 6 I T C 130 I L.R 64 AIL 548 AIR 1032 AIL 374 13S IC 70 
Beacon & Sons r I R 33 T C 60 
BebaprasannaMukhcrji v CLT [19-1]20ITR 293 

Debi Das MadanLai 1 CIT 7ITC 132 

Debi Prasad Malm A 1 CIT I19u2] 22 IT R 639 A.I R 19o3 All 227 
Beity Raghubar Jew t CIT [1954J2GITR 658 AIK 1955 Pat 360 
Delage v Nugget Polish Co Ltd. 21 T L.R 454 92 L.T 682 
Delany In re. See Canoloy v Quick. 

Delhi Cloth & General Mills Co Ltd. 1 C IT 2 IT C 439 (P C ) AJR 1927 T C 242 
54 I A. 421 106 IC 156 30 Bora L.R CO 
Denny v Reed 18 T C 254 

Deobharmat CIT [19-3]23IT.P 226 AIR 1953 AIL 482 
DeokiNandan & Sonst C.I.T 1041 ITR 202 
Deokinanden A Sons tCIT4ITC 398 AIR 1940 Lah 60- 
Deomti Prasad Singh r C LT 1047 ITR 16- AIR. 1948 Tat 94 
Derby Earl of r Aylmer 0TC 605 [1915] 3 L. B 374 84L.JK.B 2160 113 L.T 
1005 31 T L.R 528 

DevarajuluChettyACo r CIT 1950ITR 357 A.IP 19-0Mad.718 [105OJ2ML.J 33 
Deverell Gibson A Hoaro Ltd 1 Rees 25 T C 467 

Devidatt r Shnram 34 Bom. L.R 236 I L.R 60 Bom 324 AIR 1932 Bom 291 
137 I C 381 

Bewan Cband v CIT U95VJ 20 ITR 621 A.IR 19-2 Pun 203 overruled Mela 
Pam A Sons t CLT [1956]29ITR 007 (S.C ) 

Deware IR 19 TC 501 (C.A.) [1935] 2 K.B 351 104L.JK.B 645 153 L.T 3-7 
51TL.P 536 

DhakeshwarPrasadr CIT 1930LTR 71 (FB) 


Dhabeswan Cotton Mills Ltd. r CIT [19.4] 26 IT R 775 (S C ) [19-5] 1 S C P 
941 1955SCJ 122 19-5SC A.06 A.IR 1955SC65 [1955] 1 M L.J 60 


Dhanalakshmi Atnmal v LTO [1057]311T R 460 AIR 1057 Mad. 376 
^Vhanbai Dadabhai Konga v CIT 3ITC 76 

% hamlhanu Kedia & Co v CLIT [1957] 32 ITR 719 A-IR 1057 Raj 15 
-4 naruram Dharam Pal r CIT 1936 ITR 113 A.IP 1036Lah 403 163 I C 857 
9 IT C 233 

anpat Mai Divranch&nd « CIT [1054] 26 LTR 357 
, npat Mai Dnvanchand t C IT (No 2) [1054] 20 X T R. 363 

nrnjmal Chatandas v CIT 1942 ITR 3S4 I L.R 1942 kar 22 A.IR 1042 
Sind 74 201 IC 204 

watayr CLT [1950] 29ITR 257 A.IR 1956Nag 120 
latay s GIT [1057] 32 ITJL 082 

dasHar^ovandasp CLT [1934] 2-ITR 133 IL.R. 1954Bom 409 A.LR. 
4 Bom 249 65 Bom L.R 094 

®» Maharajadhira] of v CIT 4 LTC 2S3 LL.R. 9 Pat 240 A.IR. 1930 
81 126 IC 833 on appeal C LT v Kameshwar Singh Mahamiadhiraja of 
hanga 1933 ITR 94 (P C ) I L.R 12 Pat 318 60 I A. 140 A.I R. 1033 
108 6 IT C 401 142 LC 437 


260 CC9 835 830, 

865 

863 

460 402 

2-0 251 252 253 
681 828 829 
537 829 
5-5 

90 164 448 607 

709 
841 
699 

710 

391 410 


7 689 861 
274 275 

628 080 839 857 
360 305 
66 571 
363 671 

346 350 

398 

399 ( 
800 801 802 

671 

158 

318 444 44% 440, 
447 4C0 459 461, 
570 

548 619 650 551 

552 553 5-8 848, 

849 862 

770 866 

792 

43 

539 

680 

680 


841 846 

701 

50 

176 185 


71, 79 84 85 87 
90 169 161 164 
338 398 444 447 
448 457 458 4C2 
550 6-1 6-2, 5-7, 
676 8-3 8 — 8 - 6 , 
858 



THE INDIAN INCOME TAX ACT 


Ixiv 


PA0E3 


Cunard s Trustees v lit [1946] I AUER 160 (C A,) 27 TC 122 174 LT 133 
Cunnackt; Edwards [1896] 2 Ch 679(CA) 65L.J Ch 801 75L.1 122 12TL.R 614 
Curnev IR 12 TC 246 (C A ) [1921] 2 K.B 332 90LJKJJ 499, 125 LT 33 
37TL.R 371 

Cummbhoy Ebrabim Baronetcy Trust Sir v CIT 5ITC 484 affirmed 1934 
ITR 148(PC) ILR 68Bom 317 AIR 1934PC 110 01 LA.209 30Bom. 
L R 657 1481 C 855 

Curtis v Oldfield JAG LtdfiTC 319 94LJKBC55 133LT 229 4ITL.R373 
D C Auddy & Bros CIT n See Auddy D C & Bros v C LT 
0 Mohideen Sahib & Co CIT r See Mohidcen Sahib, D & Co t CIT 
Dalchand & Sons v CIT 19441TR 458 

Dalev deSoissons32TC 118(CA.) 94SJ 455 210LT 41 [1950]2 AllER 460 
66 (2) T L R 223 
Dalgety v IR 24TC 280 

Dalmia Cement &, Paper Marketing Co Ltd v CIT 1944 IT R 60 I L.P 22 Pat 
742 AIR 1944 Pat 102 212 I C 571 

Dalmia Cement & Paper Marketing Co Ltd i CLT 1949 ITR 141 AIR 1949 
Pat 391 

Dalmia Dadn Cement Co Ltd v CIT [1954]26 ITR 375,IL.R 1955Patiala 215 
A.I R 1955 Pepsu 3 

DalsukhraiJaidayalv CIT 1950ITR 546 A.IR 1950AIL255 ILR lOolAlLOS 
Daiyv IR 18 TC 641 1934 SC 444 1934 SLT 404 
Damayanti Sahm CIT t SeeCIT t DamajantiSahni 

Damodar Prasad v CIT 3 IT C 405 ILR 8 Pat 796 A.I P 1929 Pat 409 120 
IC 639 

Damodara Shenoy v CIT [1954J26ITP 650 IL.R 1955 Bom 95 AIR 1955 
Bom 269 67 Bom L R 93 

Danby v CIT 1944 I T R 351 ILR 23 Pat 361 A.IR 1944 Pat 287 

Daphne v Shaw 11 T C 256 43 T L R 45 

Darab Ruttonshaw Shroff t CIT [1957] 32 ITR 674 

Darbhanga Maharajadhiraj of v CLT 1ITC 303 ILP 3 Pat 470 A.IR 1924 
Pat 474 78 I C 783 

Darbhanga Maharajadhiraj of v CIT 3 IT C 158 I L.R 7 Pat 550 A.IP 1928 
Pat 468 111 I C 638 

Darbhanga Maharajadhiraj of v CIT 1933 ITR 206 ILR 12 Pat 5 AIR 1933 
Pat 123 144 IC 354 affirmed 1934 ITR 345 (PC) ILP 13 Pat, 607 61 
I A 312 A.IP 1934 PC 200 150 IC 1042 36 Bom L.R 972 

Darbhanga Maharajadhiraj a of t C Ag LT [1952] 21 ITR 25S 
Darngavil Coal Co Ltd t Francis 7 T C 1 1913 SC 602 50 Sc LP 427 
Das R L, & Co v CIT [1956] 30 ITR 439 AIR 1956 Cal 161 
Datar i C IT [1952] 21 LT R 558 

David Carlaw & Sons Ltd. t I R 11 T C 96 1926 S C 870 1926 S L.T 623 
David Mitchell e CIT [1956] 30 IT R 701 A.I P 1956 Cal 516 

David Sassoon & Co Ltd. 7» re 1940 ITR 7 ILB 1940 Bom 287 AIR 1940 
Bom 169 188 I C 706 
Davies i> Abbott 11 T C 675 (C A.) 

Davies v Braithwaite 18 T C 198 [1931]2KB 628 100LJK-B 619 145 LT 693 
47TL.R 479 

Davies r Premier Investment Co Ltd. 27 TO 27 [1945] 2 All DR 681 1947 ITR 
SupplllO 174L.T 218 62TL.R35 
Davies v Shell Co of China Ltd [1952] 22 IT R SuppL 1 (C A ) 32 T C 133 
Davis v Harrison 11 TC 707 9GLJKB 848 137 L.T 324 43 T L.R 623 
Dawjee Dadabhoy & Co v Jam [!9o7] 31 IT R 872 A.I R 1957 Cal 244 
Daya Chand Ilardayal i CIT [1953] 24 LTR. 318 I L.R. 2954 Pun 57D A.LR 
1954 Pun „2 66 Pun L.P 100 

Payabhai Girdharbhai r CIT [19^7] 32 LTR 677 69 Bom L-R 1231 
Dayaldas Khushiram r C LT 1943 I TP 67 A-I It 1943 Bom. 110 45 Bom T.R. 
136 207 1C 171 


97 111 

216 

24 2 320 327, 819 


67, 63 297 i 9 4 
72o 729 730 
329 330,363 


548 549 651 55°, 
653 653 

116 117 
492 493 

102 

102 330 


605 606 607 
52 279 


660 671 

737 742 747 
28 

346 419 
94 

24 38 423 
21 27 30 


625 627 
646 671 
96 406 
369 411 
705 706 
116 117 
277 


634 643 


275 276 


DOS 

237 239 240 
320 439 


352 646 
293 


131 „ O1 o 

97 119 14 2 8iV 
117 276 279 
688 689 

272 273 
661 

669 835 836 



TABLE OF CASES 


I XT 


TA0E3 


Dayaldaa Knshiram t CIT 1940 ITR 139 ILP 1940 Bom 050 AIR 1940 
Bom. 234 42 Bom LR 414 1891 C 844 

Dayaram Ramdas t Sec of State 1 IT C 250 A.I R 1925 Sind 130 781 C 940 
Dayaram Sobharam i CIT 2ITC. 226 

De Beers Consolidated Mines Ltd. v Howe 5 T C 198 (H L) 1900 A.C 455 

75 L.J k B 858 95 L.T 221 22 T L R 750 
De Nomha A Sons t CIT 19^0 ITR 928 AIR 1952 AIL 137 
De Souza v CIT 6 IT C 130 I LR 64 AIL 548 AIR 1932 All 374 138 IC 70 
Deacon & Sons v I R 33 T C 60 
Debaprasanna Mukherji t C LT [1951] 20 LT R 293 

DebiDasMadanLait CIT 7ITC 132 

Debi Prasad Malviya v CIT [1952]22ITR 539 A.I P 19o3 All 227 
Deity Raghubar Jew t CIT [1954] 26 IT R 658 AIR 1955 Pat 360 
Delage v Nugget Polish Co Ltd. 21 T L.R 454 92 LT 682 
Delany In re See Canoley t Quick. 

Delhi Cloth A General Mills Co Ltd. v CIT 21T C 439 [P C ) A-IR 1927 P C 242 
541 A. 421 106 IC 150,30 Bom LR 60 
Denny r Reed IS T C 254 , 

DeoSharmat CIT [1953]23ITP 226 A IP 1953 All 482 
Deoki Nandan A Sons t CIT 19411T R 202 
Deokinanden A Sons iCIT4ITC39S AIP 1930 Lah 005 
DeomtiPrasad Singh v CIT 1947 ITR 165 AIR 1948Tat 94 
Derby Earl of t Aylmer 6 T C 6C5 [1915] 3 k B 374 84LJKB 2160 113 L T 
1005 31 TLR 528 

DevarajuluChettyACo v CIT 19501TR 2ol A.IR 1950Mad.718 [1950]2ML J 33 
DevexeU Gibson A Hoare Ltd. v Rees 25 T C 467 

Devidatt t Shnram 34 Bom LR 236 IL.R 56 Bom 324 A.IR 1932 Bom 291 
137 LC 381 

DewanChandr CIT [1951] 20 ITP 621 A.IR 1952 Pun 203 overruled Mela 
Ram & Sons v CLT [1956] 20 ITR 607 (S C) 

Dewar v IR 19TC 561 {C A.) [1935] 2 k B 351 104LJKB 645 163 LT 357 
51TLP 536 

Dhakeshwar Prasad v C LT 1036 ITR 71 (F B ) 


Dhakeswan Cotton Mills Ltd. v CIT [1954] 26 ITR 775 (S C ) [1055] 1 S C P 
941 1955 S C J 122 1955 S C A. 9C AIR 1955 8 C 66 [1955] 1 M L J 00 


Dhanalakshmi Ammil v ITO [1957] 31 ITR 460 AIR 1957 Mad. 376 
Dhanbai Dadabhai kanga r CIT 3ITC 76 

Dhandhamakedia & Co v CIT [1957] 32 ITR 719 A.IP 1957Raj 15 
Dhamram Dharam Pal v CIT 1936 IT P 113 A.1 R 1936 Lah 4C8 163 IC 857 
0ITC 233 

Dhanpat Mai Diwanchand t CIT [1954] 26 IT R 357 
Dhanpat Mai Diwanchand t CIT (No 2) [1954] 26 I TR 363 
Dhanrajmal Chatandas v CIT 1942 ITR 384 I LR 1942 kar 22 A.IR 1942 
Sind 74 201 1 C 204 

Dhanwatayi CIT [1956] 29ITR 257 A.IR 19^6 Nag 120 
Dhanwatayt CIT [1057]32ITR 682 

Dharam das Hargovandas i CIT [1954] 25 I TR 133 I L.R 1954 Bom 409 A.LR 
1954 Bom 249 55 Bom LR 994 

Dharbanga Mnbarajadhiraj of v CIT 4 LT C 283 LL.R 9 Pat 240 A.1 R 1030 
Pat 81 126 IC 833 on appeal CIT » kamesbwar Singh Maharajadliimja of 
Darbhanga 1933 IT R 94 (PC) ILP 12 Pat 318 GO I A. 146 AIR. 1933 
P C 108 0 I T C 401 142 I C 437 


260 669 835, 836 

865 

863 

460 462 

250 251 252, 253 
C81 828 829 
637 829 
655 

90 154 448 097 

709 
841 
699 

710 


7 689 861 
274 275 

528 680 839 857 
300 305 
56 671 
3G3 571 

346 35C 

398 

399 


800 801 802 

671 

158 

318 444 445 446, 
447 450 459 461 
570 

548 649 650 551 

5^2 653 658 848 

849 862 

770 866 

792 

43 

539 

680 

680 


841 846 

701 

56 

176 185 


71 79 84 85 87 
90 159 161 164 
338 398 444 447, 
448 4^7 458 462 
550 5 ol 0o2 5*7 
675 853 8^5 8^6 
8o8 


5 



THE INDIA*. INCOME TAX ACT 


lXYl 


wots 


Dharbhanga Maharajadldrajft of t C LT 51T C 35 I L.R. 10 Tat. 201 A.I R. 1031 

Pat 223 1331C 33 302 

Dhirajlal Girdhanlal t CIT [105-1120ITR 730(SC) A-IR 1955 S C 271 550 5u2 6uS 813, 

Dhum Chand Dliam Ram r C1T 21T C 183 4 53. 459 545 519 

650 5o3 6a5 M4 


Dibrugarh District Club Ltd. t CLT 2 ITC 521 LL.R 5^ Cal 071 A.IR 1023 
Cal 677 112 I C 732 

Dickensont Gross 11 TC 614 137 L.T 3al 
Dilworth v Comr of Stamps 1899 A C 09 

Drna Nath Homraj r CIT 2 ITC 301 I LR 49 All 010 AIR 1027 All 200 
1001C 756 

Dinshaw PE iCIT0lTC154 

Dinshaw F E t CIT 1031 ITR 319 (PC) ILR 53 Bom 570 A IJt 1031 
PC 180 01 I A 318 7 ITC 3GO 30 Bom L R 855 150 10 800 
Dinshaw A Co e ITO 1041 ITR 215 ILP 10 Luck 599 AIR 1011 Oudh 200 
Dinshaw Darashaw Shroff v CIT 1943 ITR 172 ILR 1013 Bom 152, AIR 
1943 Bom 77 45 Bom LR 31 205 I C 409 


77 
Co2 
52 79 

833 635 S3<5 
361 


361 3 GO 
772 

548 549 650 7°0 

799 801 864 865 


Dinshaw Petit Sir t CIT 2 ITC 25., ILR 51 Bom 372, AIR 1927 Bom 
371 29 Bom L R 447 102 IC 49 

Ditturam Idan v CIT 1937 ITR 502 AIR 1937 Lah 814 10 ITC 4C„ 175 
IC 610 

DiwanChandr CIT 1937 ITR 218 A I R 1933 Lab 829 7ITC32 14CIC550 
DiwanChandv CIT 1934 ITR 382 1C0IC 144 AIR 1935 Lah 841,7 ITC 
358 


Dodworth v Dale 20 TC 285 [193C]2KB 503 [193612 AllE R 440 105 LJ.K B 
586 165 LT 290 52 TLR 512 
Donald In re See Moore v Somersot 

Donald v Thomson 8 T C 272 1922 S C 237 59 Sc L R 240 
Donaldson s Executors v IR 13 TC 401 7ATC 621 
Doorga Prosad v Sec of State 1946 ITR 285 (P C ) 

Dott v Brown [1936] 1 All E R 643 (C-A ) 154 LT 484 

Doughty v Comr of Tares 1927 A C 327 (PC) 99 LJPC 45 130 L.T 700 
43TLR 207 

Dow v Iferchiston Castle School Ltd. 8 T C 149 [1921] 58 S L R 586 
Down v Compston 19381T R 596 [1937]2 AUER 475 21 TC GO 157 LT 649 
53 T L R 545 

Dravid BV A Co t CIT 2 IT C 355 
Dreyfus o IR 14 TC 500 (C A ) 

Drummond In re [1914] 2 Ch 90 

Drummond v Collins 6TC 525 (HL) 1915 A C 1011 84 LJKB 1690 113 LT 
665 31 T L R 482 


Dubash s Executors t CIT 1948 IT R 90 60 Bom L R 342 
ITR 182 (SC) 1950 SCR 9C9 AIR 1951 S C 111 
Bom LR 494 [1951] 1MU 328 


affirmed [1951] 19 
19^1 S CJF 105 63 


Dublin Corpn v M Adam 2 T C 387 

Du Cros v Ryall 19 T C 444 

Ruffe Barlow 23 TC 633 1942 ITR Suppl 157 

Duke of Roxburghe a Executors I R V Seo Roxburgh® s Executor Duke of . 
Duke of Westminster IE t See W estminster Duke of « IR 
Dulichand Laxminarayan v CIT [1956] 29 ITR 635 (S C1 lb'tfi RPP 
1956 SC J 317 1956 SC A 379 A I R 1956 $ C 354 
Dumbarton Harbour Board e Cox 7 TC 147 1919 SC 162 56 Sc LR ioi 
D uncan a Executora v Farmer 5 TC 417 1909 SC 1212 
Dunn Trust Ltd. r Williams 31 T C 477 


Durga Narain Singh Raja v CIT 1947 ITR 235 
Durgabati & Nannadabala Gupta r CIT [1956] 30 ITR 101 
Dwadash She mi PC & Co Ltd v CIT [1953] 23 ITR 432 


AIR 1956 I at 446 
AIR 1953 iff 693 


37 

300 

294 

457 4GO 461 C 52 - 
655 

700 702 


85 424 425 
C6> 768 
113 

100 106 
372 


32 237 233 


557 

48 

208 


J 3 111 « 7 ’’ 


723 725 T» 
156 222 


51 648 
410 

im % 

677 688 



TABLE OF CASES 


lxYIl 


FAOE3 


Dwarka Dass v IT 0 [1956] 29 IT R 60 

DwarkaPrasad Sheokaran Das b CIT [1953]24 ITR 410 AIR 1954 All 123 
Dwarkadas Bhim]i i CIT 1948 IT R 160 50 Bom LR 346 AIR 1948 Bom 415 
Dwarkadas Khetan A Co v CIT [1956] 29 IT R 903 , A I R 1956 Bom 321,58 
Bom LR 697 

Dwarkanath Pitalo In re 1937 ITR 716 AIR 1938 Bom 353 40 Bom LR 
455 177 IC 447 

ED Sassoon & Co Ltd CIT t See Sassoon ED A Co Ltd r CIT 
E M Chettyar Firm CIT t See Chettyar E M.Fjrmi CIT 
Eadiov IR 9 TC 1 [1924] 2 K B IDS 03L.JKB 914 131 LT 350 40 TX.R 
553 

Eaglos v Levy 19 T C 23 

Earl Beatty IR i Seo Beatty Earl e IR 

Earl Fitzwilliam b Colliones Co v Phillips 25 TC 430 (HI) 1943 A C 670 [1943] 
2 All EJt 346 I12LJKB 654 169 LT 242 69TLR 389 
Earl of Derby Aylmer t Soo Derby Earl of v Aylmer 
East India Chamber of Commerce Ltd « CIT [1957] 31 I T R 791 
East India Imiustnos (Madras) Ltd v CIT [1957J31ITR 803 AIR 1957 Mad 357 
East India Prospecting Syndicate t CEPT [1951] 19 I T R 571 AIR 1952 Cal 
40 ILR [1050] 1 Cal 663 

East Indian Rly Co v Sec of Stato [1905] 2 K B 413 (C A) 74LJKB 770 93 LT 
220 21 T L R 606 

EastKhas Jhana Colliery Co v CIT 1843 ITR 299 AIR 1943 Pat 41 203 LC 
40 I L R 21 Pat 653 

Eastern Investments Ltd r CIT [1951] 20 ITR 1{SC) 1951 SCR 694 1951 
SCJ 420 AIR 1051 SC 278 

Eastmans Ltd v Shaw 14 T C 218 (HI) 45 TXJt 12 

Eastwoodt IR 25TC 100(C-A ) 1943KB 314 [1913] 1 AllE R 350 I12LJK.B 
302 168 LT 109 

Ede t Wilson A Cornwell 26 T C 381 [1045] 1 All E R 3G7 
Fdinburgh Southom Cemetery Co v Rinmont 2 TC 616 
Edward Collins & Sons Ltd v IR 12 TC 773 1925 SC 151 1925SLT 61 
Edwards t Bairstow [10^5] 28 IT R 579 (H L) 30 T C 207 1956 A C 14 [1955] 
3WXR 410 99 SJ 558 [1955] 3 All E R 48 220LT.Jo93 
Edwards t Roberts 19 T C 618 (CA ) 

Egyptian Hotels Ltd i Mitchell 6T C 542 (HX) 1915A.C 1022 84LJKB 1772 
113 LT 882 31 TLR 546 

Eknath Bolappa r CIT 1IM2ITR 110 

FIcctnc A Dental Stores t CJ T 5 I T C 254 I2, R 12 Lab 663 AIR 1931 Lah 
341, 134 IC 103 

Elios In re 1D35ITR 40S LLR 63 Cal 538 9ITC 1 

Elliott r Brim 1STC 593 (HL) 1935 AC 84 103 LJ.K B 578 151 LT 520 50 
TL.R 5o0 

Elhsr IR 31 TC 178 (C A) 03SJ133&G78 

ElljsRcidr C1T6ITC100 I LR 55 Bom 312 33 Bom LR 388 A.IR 1031 
Bom 333 133 IC2CI 
Flmhiret Fz parte Soo Bor r Spocial Comm 

ElphmstonoSpg A vg Mills Co Ltd r CIT [1055]28 ITR 811 58 Bom LP 
32 

Fmornld A Co Ltd r C IT [1056] 29 IT R 814 AIR 1050 Bom 284 
Emperor t Jeehingbhai Ishwarlal Dhobi 52 Bom LR 544 (F B ) 

Fmperor r Kashi Prasad 10t7 IT P 450 

Emperor r Osman Chotani 1942 I TJl 429 I LR 1912 Bom. 767 A.IR. 1012 Bom 
289 44 Bom UR 018 203 IC 365 

Emperor r Probhat Chandra Bania 11T C 2S4 I UR. 51 Cal 564 A.I.R 1024 Cal 
CCS 84 I C 31 

Emperor r Ram Charan 1 I TC 21 \IP 1010 AH 300 40 IC 781 
Lmro Investments Ltd r Al!er35TC 305 

Lngbsh A Scottish Joint Co-operative Whol«*ato Societr ltd c C Ag IT 1918 ITR. 

27MPC.) 10I8A.C 405 [19!8]2A11F1 395 "51 A 1O0 A I R. 1918 PC 142 
English Crown Spelter Co Ltd r Baker 5 T C. 327 00 UT 3^3 


791 805 
GG3 

154 202, 208 733 
47 650 
68 


94 

283 


404 

74 75, 90, 420 
339 

295 321,423 
110 
45! 

371, 372, 373 389 

425 428 

408 

84 9 80 275 

332 

333 453 

233 234, 242 850 
278 

33 100 249 250 
251 252 253 COo 
460,462 

417 670 
C8 CO 70 

204 296 
217 

1 30 012 613 


45 GO 
103 
805 
793 


709 800 801 802 

C 23 24 2C7 
537 828 

00 105 235 392 

74 7 5 78 
301 411 



lxvm 


TIIE INDIAN INCOMF TA\ ACT 


noH 


English Dames Ltd t Phillips 11 TC 597 
Ensign Shipping Co Ltd v 1R 12 T C 11G9 (C A ) 139 L.T 111 
Equitable Life Assco Society r Bishop 1T C 147 (C A ) [1000] 1 Q B 177 C9ImJ Q B 
252 81 LT C93 10 1 LR 74 

Enchsont Last4TC 422(CA) 8QBD 414 5IL.JKB 80 45LT 703 
Eno Beach Co Ltd t’ Alt Gen ofOntonoAIR 10301 C 10 1930A-C 101 09 LJ 
PC 38 142 LT 100 40TI R 33 
Essex Hall Ex parte Soo Bex c Special Comrs 
Estate of Lala Shankar Shah t CIT 1915 ITR 500 
Every In re 1937 ITR 210 ILR 2 Cal 327 J0ITC 291 

Executory of Sardar Narain Smgh In re 1913 ITR 478 
Executrices of Philip Woisborg v I R 17 T C COG 
Eyres v Finmeaton Engineering Co Ltd 7 T C 74 

Ezra Proprietary Estates Ltd v CIT IDoO ITR 702 AIR 1031 Cal 320 ILR 
1951 Cal 598 

Faimo v Hall28TC 200 [1947] 2 All E R 141 177 L.T COO 20 A TC 102 
Parmer v Juridical Socioty of Edinburgh 0 T C 4G7 [1913 14] 51 Sc LR G43 
Parmer t William Cotton s Trustees 0 £ C 590 (ILL.) 1015 A C 922 
Farrelt Sunderland Steamship Co Ltd. 4 T C 005 bS L.T 741 
PatehchandChhakodilal v CLT 1945 ITR 103 

Faulconbridge v National Employers Mutual General Ins Assn Ltd. 33 T C 103 
PazalDhalat CIT 1944 ITR 341 A.IP 1944 Pat 338 220 IC 176 
Fellowes Gordon v IR 19TC 6S3 
Penston v Johnstone 23 T C 29 

Fergusson v Noble 7 TC 176 19198 C 634 [1019]2 S.L.T 49 
rerozShaht CIT 1933I.TR 219 (PC) I L.R 14 Lah. 082 AIR. 1033 PC 
198 60 LA. 325 144 IC 686 


Firestone Tyre A Rubber Co Ltd. i Lowellm [1957] 31 ITR 338 (C A.) [I9o0] 1 
W L R 352 

Firm Bhagat Ram Mohanlal CEPT v See Bhagat Ram Mohanlal Firm r CEPT 
FirmPasulji BuxjiKathawala CIT n bee Rasulji BuxjiKathawala Firm r CIT 
Fitzwilliam s Collieries Co Earl Phillips t See Earl litzwilliams Collieries Co r 
Philips 

Fletcher In re See Queen i Special Comrs 

Foley v Fletcher 3 H &N 769 117 RP 9G7 33LT (OS)ll 7WR 141 
Forbes v CIT AIR 1929 Pat 419 4ITC 1 ILR 9 Pat 130 119IC 402 
Forbes v CLT 6ITC 208 

Forbes v Scottish Provident Institution 3 T C 443 33 Sc L R 228 

Forbes v Sec ofStatolITC 8 ILR 42 Cal 151 AIR 1915 CaL 621 26 LC 893 

Ford H & Co Ltd. v I R 12 T C 997 

Forsyth v Thompson 23 T.C 374 1941 ITR SnppL 5 [1940] 2KB 3GG [1940] 3 
A11EP 465 109LJL.B 787 1G4LT4 6b T L.R 879 
Forth Conservancy Board v IR 16 T C 103 (H L ) 1931 AC 540 100 L.J P C 193 
145 LT 121 47 T LR 429 
Foster v CIT 3ITC 435 
Foulda v Clayton 34 TC 382 

Foulshami Pickles 9 T C 261 (HL) 1925 AX 458 94 LJK.B 418 133 L.T 5 
41 TLR 323 

Frank Jones Browing Co Ltd v Apthorpe4TC 6 15TL.R 113 
Franklin v IR 15 T C 464 9 A.T C 219 
Fnedson v Glyn Thomas 8 T C 302 128 L T 24 

Fnngford Estates Ltd. t CIT [1951] 20 LT R 385 [1951] 2 M.L J 452 A I F 
1952 Mad 47 

Fry v Burma Corpn Ltd. 15 T C 113 (H.L.) 1930 A.C 321 [19301 1 KB 249 99 
L J L. B 305 142 LT 609 
Fry v Shiels Trustees 6 T C 683 1915 S C 159 
Fullwood Foundry Co t I R 9 T C 101 

Furtado t> City of London Brewery Co 6 T C 382 (C A ) [19141 1 K.B 709 S3 
L.JKB.255 110L.T241 30TL.R177 1 


115 

74 

32 169 739 
193 

31 03 9» 

3G3 ICG 171,17’ 

275 

381 

31 014 
370 

39 295 589 590 
591 

372 381 
217 

848 819 SoO 
49 

3G1 446 4^7 461 
611, M7 


59 164 445 446 
18 449 460 461 
62 558 862 


1 109 
3 422 


i 863 
367 


j 72o 732 



TABLE OF CASES 


lxix 


PAGES 


G IM Gregory L Co In re See Gregory GIM. L Co In re. 

G SeammoU L Nephew Ltd. Howies t See Scammeil G & Nephew Ltd. 

G Venkatnswami Naidu <L Co CIT t See VenLataswanu Naidu G & Co t CIT 
GabdulalTulsiram In re [19o2] 21 ITR 330 
Gadireddy Peda V CIT [1052J21 ITR 70 
GadodiaACo t CIT [1951] 20 ITR 460 A I R 1953 All 271 
Gadodia L.N &Co Inre 1934ITR 332 ILP 16Lah 494 AIR I935Lah 53 
155 I C 995 

Gajalahshmi Ginning Factory Ltd. Sri CIT t See Sn Ga]alakflhmi Ginning Factory 
Ltd. t CIT 

Ganapati Ayyan t Savithn Ammal LLR 21 Mad. 10 

Ganesh Das v CIT 2LTC 310 ILR 8Lah 354 A.IJ1 1927Lah 248 10OIC C75 
Gancshdas Kaluram v CLT [1951 ] 191T R. 102 A.IR 1952 0ns 94 

Ganeshdas Ramgopal v CIT 1948 LT R 12 AIR 1947 Oudh 230 
Gancshi LalChhappan Lai t CIT 1941 ITR 81 I LR. 1940 AIL 805 AIR 1941 
AIL 24,193 I C 606 

Ganeahi Lai Ram Chand t CLT 1941 ITR 241 

Ganeshilal A Sons i CIT 1938 IT R. 390 A.I R 1938 AIL 367 176 IC 408 
Ganeshilal A Sons t C LT 1947 IT P 1 I LR 1947 All 167 AIR 1947 All Lo 
Ganeshilal Bhattawala In re 1938 ITR. 489 

Ganga Glass Works t CtT [1951] 19 ITR 120 

Ganga Ram Balmokand t CIT 1937 ITR 464 I LR 1938 Lah 10, AIR 1937 
Lah 721 1771C 30 


Ganga. Sagar In re 1934 ITR 155 
Ganga Sagar t CIT 6ITC 142 

Ganga Sagar v Emporor 4ITC97 AIR 1929 All 919 120 IC 435 

Ganga Sagar r IT Appellate Tribunal 1947 IT R 16 
Ganga Sabai Umrao Singh r CEPT 1950 ITR OSS AIR IOjOAU 595 
Gangadas Sards t C11 [1050] 291T R 799 AIR 1950 Pat 254 
Gangadhar Baijnath r IT Investigation Commission [1955] 28 I TP 211 AIR 
1055 All 615 

Gangasagar Ananda Mohan Saha r C IT 3 ITC 1 LL R 55 Cal 9o3 A I R 1028 
Cal 830 

Gangi Redd) v Tammi Roddi A I R 1927 PC. 80 I LR 50 Mad 421 54 LA 130 
101 IC 79 29 Bom LR 850 
Ganguly r CIT [!9o3]24ITP 10 AIR 1951 Pat 51 

Gappumal Kanliaijahl v CIT 1915 ITR 210 I.LR 1914 AIL 780 AIR 1915 
All 147 affirmed CIT r Gappumal Kanhalyalal 1950 ITJt 581 (SC) 19^0 
SCR 563 

Cayaprasad A Cliotcy La! In re 1935 I TJt 177 I LR 57 All 710 A.LP 1935 All 
495 8ITC 04 1511 C 003 

Gaya Ram Gabbu Lai r C.IT [1931] 19 ITR 114 AIR 1952 All 325 

General Agencies (India) Ltd r CIT [1050]29 ITR 500 AJ P 1950 Pun 20 
General Commercial Corpn Ltd Inre (19^4] 261 TJt 316 A.I.R 1975 Mad Cl 
General Corpn LM r CIT 1935 ITR 350 A IF 1930 Mad 207 9ITC 29 159 
1C 834 

General Family I cnsion I und CIT r See CIT c General I amily Feniion I und 
General Family I onsion Fund r CXT 10101T R. 4S8 AJ R-1910 Cal 539 
General Medical Council r I R 13 TC 819 (CLA ) 97 LJ K B 5"S 139 LT 2_o 
411 LR 439 

Central Nursing Council for Scotland r I R 14 TC C45 1929SC GOl 1929 S LT 441 
Geologist* Aa*n r IJ 14 TC.271 (C.4 ) 

Georgar 1TO [IDoS]33 ITJL2L 
George Humphries A Co r Cook 19TC. 121 


379 

400 461 510 553 
273 

330 


215 

703 708 

401 549 551 552 
5o3 

626 632 634 

457 45S 400, 461, 
462 552 555 

460 655 658 
400 461 402 
177 

335 330 337 350 
407 

327 330 3o5 605 
007 

458 400 401 402 
548 519 550 551 
554 555 557 658 
840 854 850 

101» 103 104 , 230 

330 

640 

639 500 794 795 

790 

300 

004 

650 G83 

805 

85! 

200 

633 550 557 5j9 


1 291 300 301 
81 227 

20. 535 099 700 

700 

071 

2 59 00 
33 


21 " 

217 

216 217 

005 

tn 



THF INDIAN INCOMP TAX ACT 


lxx 


PAGES 


George Thompson A Co Ltd t lit 12 TC 1091 
Ghanshayam Das Ram Kumar v CIT OITC IDS 

Ghanshyam Das Gangadhar t’ CIT [1951] ID IT It 319 A 1 It ID^l Pat 024 
Ghanshyamdas Gangadhar v CIT [1951] 25 I T It 318 A I P 19./J Pat 2G5 
Ghansbyamdas Permanand i CIT [1952J 21 I T It 79 AIR 1932 Nag 24 IL.Il 
19u2 Nag 85 

Ghella Dayal v CIT 1945 ITR 133 AIR 1915 Bom 301 47 Bom I R 201 
Ghulara Din A Co rCIT 1912 ITR 89 ILP 1912 All 319, AIR 1912 All 131 
199 I 0 224 

Gillam v Taylor 1873 LR 10 Fq 581 42LJCh 074 28 LT 833 

Gillatt & Watts v Colquhoun 2 T C 70 

Gillies v IR 14 TC 329 1929 SC 131 1929 8 LT 17 

Girdbardas A Co Ltd t> CIT [1 Dj 7J 311T R 82 AIR 1057 Bom 4 58Bom LR 
D32 

Girdhardas Hanvallablidas i CIT 3ITC 83 

Girdher Javer A Co v CIT [1953121 ITR 510 ILB 10o4 Bom 390 1 55 Bom 
LR 950 

Gindhanlal Sootaram A Bros v CIT 1049 ITR 282 
Gladstone Development Co Ltd i 'Itnck 30 TC 131 27ATC 78 
Glanoly v Wigbtmnn 1933 ITR 255 (II L.) I7TC 031 1D33ACG18 102LJKB 
466 149 LT 121 49TLR 350 
Glasgow Corpn Water Comre v MiUor 2 T C 131 23 Sc L R 285 
Glasgow Corpn Waterworks r IR 1 TC 28 12 So LR 400 
Glasgow Heritable Trust Ltd t IR 35 T C 190 

Glasson v Rougier 26 T C 80 [1944] 1 AU E R 535 

Glenboig Union Fireclay Co Ltd v IR 12 TC 427 (HL) 1922 SC 112 59 So 
LR 162 

Gloucester Ely Carnage A V> agon Co Ltd v IR 12 TC 720 (II L ) 1925 AC 409 
04 LJKB 397 133 LT 1 41TLR320 
Glynv IR 30 TC 321 
Gobardhan Das v CIT 6ITC 378 

Gobardhandas Jagannath t CIT [1955] 27 ITR 225 AIR 19o5 Pat 280 
Gobind Saran v CLT.2ITC 480 A.IR 1027 Ondh 4A, 105 IC 650 IL.R 3 
Luck. 237 

Godrej & Co t CIT [1054]25 ITR 108 ILR 1051 Bom 410 AIR 1054 Bom 
229 55 Bom L R 998 

Gokal Chand Javan Nath r CIT2ITC180 AIR 1026 Lab 446 941C 128 
Gokaldas Lakhmich&nd v CIT 1937 ITR 519 AIR 1937 Sind 201 171 IC 
201 10IT C 176 

Gokul Das Chumlal v CIT A.IR 1932 Nag 162 140 I C 490 
Gold Coast Selection Trust Ltd. v Humphrey 1949 ITR SuppL 19 (H L) 30 T C 
209 1948 A C 459 [1948] 2 All E R 379 64 T L R 457 
Golden Horse Shoe (New) Ltd. v Thurgood 18 T C 280 (C A.) [1934] 1 K.B 548 
103LJKB 619 150 LT 427 

Golder v Great Boulder Proprietary Gold Mines Ltd 33 T C 75 96 S J 73 [1952] 
1 T LR 306 213 LT 78 [1952]1AUEP 360 
Goldie Major i CIT 6 IT C 228 ILR 55 Bom 734 AIR 1931 Bom 420 
33 Bom LR 776 136 I C 170 
Good In re. See Harrington t Watts 

Goodman t Mayor ol Saltash [1882] 7 A.C 633 (HL) 52LJQB 193 48 LT 239 
Goodsir & Co t> CEPT 1948ITR 307 

Gooptu Estates Ltd. v CIT 4ITC 146 ILR 57 CaL 910 A.IR 1930 Cab 1 
126 IC 193 

Gopal Lai Sett v Puma Chandra Basak 49 I A 100 I L.R 49 CaL 459 A.I R 1922 
PC 253 67 IC 661 24 Bom L.R 937 

Gopal Saran Narain Singh r CIT 1935 ITR 237 (PC) IL R 14 Pat 552 A.I R 
1935 P C 143 621 A. 207 37 Bom L.R 817 166 I C 856 

Gopalaswamr CbetUar v Sec oi State 1933 ITR 289 
Gopaldas Mohta v CLT [1951]20 ITR 516 

GopaldasParshottamdas v CIT 1941 ITR 130 ILP 1940 AIL 841 AIR 1940 
AIL 537 192 LC 41 


139 375 
C3S 053 055 
35 023 
242 327 

401 

G43 514 

841 845 
208 

332,388 403 
488 505 

42 43 841 
385 

075 

023 630 

267 295 
222 
222 

100 103 105 106, 
230 242 
C 125 

95 93 

100 229 
491 493 494 
444 457 
115 

30 

117 126 127 
461 854 

046 

669 750 
84 86 161 452 

98 390 395 404 
405 

378 381 
530 

209 211 
417 

133 295 298 423 
201 

5 20 21 28 79 
109 424 
3 

123 226 
636 539 547 



TABLE OF C\SES 


lxxi 


PAGES 


Gopaldas Purshottam Dass In re 1041 ITR 372 
GopaljiCo.Sn C1T i Seo Sn Gopalji Co t CIT 
Gopi Mohan A, Sons t CIT 1947 IT R 220 

Gopi Nath Agarwal t CIT [1955] 28 IT R 753 AIR 105C All 1C5 
Gopinath Bisnambar Roy t CIT 1950 IT R 976 64 C W N 248 
Gopmath Naih v CIT 1936 ITR 1 I L.R 58 All 200 A.IR 1936 AIL 286 9 
ITC 136 1621C 103 

Gopmath Yjr Bhan v CIT 1938 IT R 243 I L.R 1938 Lah 426 AIR 1938 Lah 
530 181 1 C 462 

Gopiram Bhagwandas t CIT [1956] 30 I TR 8 A.I R 1956 Pat 531 
Gopiram Gobindram In re 1936 I TR 157 I L.R [1937] 1 Cah 697 AIR 1938 
Cal 20 

Gordhan Das v Chunni Lai I L.R 30 All 111 

Gordhandas Mangaldas r CIT 1943 ITR 183 I L.P 1943 Bom 245 AI.R 1943 
Bom 110 45 Bom. L R 159 200 I C 429 
Gordon Woodroffe Leather Mfg Co Ltd. t CIT [1957] 31 ITR 438 A.1R 1957 
Mad. 347 

Gosling In re [1900] 48 W R 300 10 T L R 152 

Gould v Curtis 6 TC 293 (C A) [1913] 3 KB 84 82LJKB 802 108 L.T 779 
20TL.R 469 

Gour nS Dr Sir t CIT 3 ITC 350 

GourMohanMullicKt CAgIT [1952]22ITR 131 IL.R [1954] 1 CaL422 ALP 
1954 CaL 468 

Govtrdhan Lai JagadishKumar t) CIT [1950]29 ITR 591 A.IR 1956 All 130 
Govt Mail Motor Service r CIT 6 ITC 120 A.I R 1032 Lah 396 136 LC 706 
Govt of India v Taylor [1955] 27 IT R 356 [1955] 1 All E R 292 [1955] 2 \\ L R 
303 

Gov Gen. in C t Chotalal Shivdas 1939 ITR 411 

Gov Gen. in C t Mulla Mohommad Bhai 194^ ITR 10 A.IR 1944 Nag 382,220 
I C 497 

Gov Gen. in C t Raleigh Investment Co Ltd. 1944 ITR 265 (FC ) I LR 1944 
Kar 105 A.I R 1944 FC 51 2141 C 244 affirmed Raleigh Investment Co Ltd. 
t Gov Gen in C 1947 ITR 332 (P C) A-IR 1947 P C 78 74 I A. 60 49 
Bom. L R 630 231 I C 1 

Gov Gen mCi Sargodha Trading Co Ltd. 1943 ITR 368 (F B ) I L R 1943 Lah 
706 AIR 1943 Lah 228 209 I C 17 overruled Ravi Paint Colour A, Varnish 
Works Ltd. i Federation of Pakistan [19o5] 27 IT R 475 (F B ) 

Gov Gen m C v Shiromam Sugar Mills Ltd (In Liq ) 1946 ITR 248 (F C ) A I.R 
1946FC 1C 48 Bom LR 482 

Governors of Rotunda Hospital Dublin v Coman 7TC 617 (HL) [1921] 1 AC 1 89 
L J P C 162 123 L T 629 36 T L R 646 

Govmdarajulu Chettiar v CI T 1944 ITR 87 IX R 1944 Mad 504 AIR 1944 
Mad 245 213 IC 619 
Govmdarajulu Iyer i CIT 1948 ITR 391 

Govmdram Bros Ltd i CIT 1946 ITR 764 AIR 1947 Bom 247 48 Bom LR 
899 

Govmdram Ramnatli & Co i CIT [1953] 23 ITR 1 AIR 1953 Bom 278 65 Bom 
LR 155 

GovmdramSoksana Inre 1943ITR 194 AIR 1943 Bom 122 45Bom LR 168 
213 IC 265 


Govmdram Tansukhrai In re 1944 ITR 450 

Gown Tile V orks t CIT [19 j 7] 31 IT R 250 AIR 1957 Mad 463 

Graham v Amott 24 T C 157 

Graham v Green 9 T C 309 [1925] 2 K B 37 94 L IK B 494 133 L T 367 41 
TLR 371 

Grahamaton Iron Co i Crawford 7TC 25 1915 SC 530 52 Sc LR 385 
Grainger & Son r Cough 1896 AO 325 (HL) 3 TC 462 65 LJOB 410 
74 LT 435 12 TLR 364 


664 

619 

650 654 
660 856 

548 549, 551, 552 
5^7, 664, 674, 675 

337 338 375 376 
842 

90 853 
216 

633 636 639 641 

382 401 
208 

476 477 
424, 655, 658 


560 

772 

771 772 
656 


5 6 8 193 772 
863 864 865 


772 

773 774 863 865 
293 290 

63 623 

633 534 639 C61 
696 702 

605 COG 607 847 
849 860 851 854 

71 432 

7 640 545 5-16 
60S 656 657 668 
G69 750 835 
177 182 
439 440 677 
137 

32 238 
385 3S6 


169 739 



TIIE INDIAN INCOME TAX ACT 


lxxii 


PICES 


Grand Lodge etc of Masons of Scotland i IR 6TC 116 1912 S C 1064 
Granite Supply Assn Ltd t KittonSTC 1C8 43 Sc LP 65 
Granville Budding To Ltd » Ox by 3o T C 245 
Gray In re See Todd t Taylor 
Gray v Holmes 30 TC 467 

Gray i Penrhyn Lord21 TC 252 [1937]3 All E R 468 
Gray & Gillitt » Tiley 26 T C 80 

Great Western Rly Co v Bater 8 T C 231 (H L ) [1922] 2AC 1 91 L J K B 472 
127 LT 170 38TLR 448 

Green ® Cravens Rly Carnage A Wagon Co Ltd 32 T C 369 
Green t Favourite Cinemas Ltd 15 TC 390 

Green v Ghksten J & Son Ltd 14 T C 364 (H L ) 1929 A C 381 98 L J" K B 363 
140 LT 625 45TLR 274 

Gregory GIM L Co In re 1937 ITR 12 IL R 2 Cal 7 
Greig v A B hton[1957]31ITR 538 36TC 681 [1956] 1WLR 1056 100SJ 603 
[1956]3 AUER 123 222LTJo 80 

Gresham Life 4ssce Society Ltd t Att Gen 7TC 36 [1916] 1 Ch 228 85 LJ Ch 
201 114 LT 399 32TLR2C4 

Gresham Life Assce Society Ltd v Bishop 4 TC 464 IHL > 1902 A C 287 71 
LJK.B 618 86 LT 693 18 TLR 626 

Gresham Life Assce Society® Styles 3 TC 185 (HL) 1892 AC 309 62 LJQB 
41 67 LT 479 8 TLR 618 
Grey v Tiley 16 T C 414 (C A ) 

Greyhound Racing Assn (Liverpool) Ltd v Cooper20TC 373 [193012 AUER 742 

Grezo ® CIT [1954] 26 IT R 169 

Grove Grady In re See Plowden v Lawrence 

Guest Keen A Nettlefolds Ltd v Fowler 5 TC 611 [19101 I K B 713 79 L J K B 
663 102 LT 361 26 TLR 337 
Gaff CIT t See Cuff v C I T 

Gulab Chand Chotejlal t>CIT5ITC 273 I L R 53 All 684 AIR 1931 AU 673 
133 IC 621 

Gulab Singh John Mai In re 1946 ITR 239 
Gulab Singh John Mai In re (No 2) 1946 ITR 246 

Gulabrai Manohar Lall v CIT [1953] 23 ITR 333 ILR 32 Pat 197 AIR 1954 
Pat 155 

Gunda Subbayya v CIT 1939 ITR 21 (FB) ILR 1939 Mad 404 AIR 1939 
Mad 371 181 IC 614 


Gtmdry t Dunham 7 TC 12 affirmed 32 TLR 142 (CA) 8o L JKB 417 
114 LT 100 

Gunnukh Rai v Sec of State 1934 IT R 412 AIR 1934 AU 974 151 1C 604 
Garmukh Swgh v CIT 1944 ITR 393 (FBI ILR 1945 Lab 173 AIR 1944 
Lah 353 220 IC 339 


Guru Prosad Shaw e CIT 1944 ITR 233 AIR 1945 Cal 65 218 I C 441 
Guruoharan Prasad ® CIT [1951] 19 ITR 42 AIR 1951 All 556 
Gumswamy biaidu e CIT [19 j 2]21ITR 188 AIR 1952 Mad 864 
Gustad Irani® CTT [1957] 31 ITR 92 

Gyan Manjan Kuan Maharam r CIT 1944 ITR 59 ILR 22 Tat 735 AIR 
JD44 Pat 112 214 IC 91 

It A Shah & Co CIT r Sm Shah HA iCo rCIT 

II & G RjnemasLtd i Cook 18 TC 116 

II Ford & Co Ltd IR r See Ford II L Co Ltd r IJ» 

II Malik & Sons CIT r SceMahkH A Sons r CIT 
Habib & Sons rCIT 1947 ITR 132 49 Bom L R 200 

lUbibuUa In re 1911 ITR 292 affirmed 1043 IT.R 29« (P C ) AIR 1943 PC 
20 40 Bom L.R 1S9 ILR [1943] 1 Cal 307 70 LA 14 205 I C 518 
Habtbulla Nawab r CIT 1943 ITR *.95 (PC) LL.R [1913] 1 Cal 367 70 I A 
14 AIR 1913 PC 20 j 46 Bom LR ISO 205 IC 618 


216 

408 410 
105 

270 

128 141 381, -0” 
104 220 235 

847 840 
391 393 401 
391 403 

128 329 342 
70 629 630 643 So* 

783 

672 

154 159 160 
191 192 

90 318 328 
158 423 
121 

100 230 


385 399 


842 868 
636 638 641 
652 


639 


400 648 550 
552 653 654 
564 


651 

663 


444 453 459 

545 64S 649 

551 652 553 

655 657 553 

854 856 

662 

3G2 

393 

232 236 333 


460 


671 672 
COG 607 847 


7 636 

27 545 

28 





TABLE OF CASES 


Ixxiu 


PAGES 


Habibullab r IT 0 [1057] 32 IT.R 3C9 A IR 1957 Mad 719 
Habibur Rahman v CIT 1945 ITR 1S9 AIR 1946 Pat 494 

Hadden He See Pnbho Trasteo v More 

Hafiz Abdul Gafoor v CIT 1939 ITR 625,1 LR 1940 Nag 200 AIR 1940 Nag 
119 1871C 610 

ANauddmMaracawt CIT [1952]22ITR 645 ALR 1053Mad 824 
Hajee Cassim Tayoob Snrty v CIT 6ITC 41 
Hajeo Mabboob Bux Ehhan uCIT 1950 ITR 72 

Haj! Ahmad Haji Esak A Co r CIT [1951] 19 I T R 331 AIR 1951 Bom 299 
63 Bom L.R 89 

Haji All Jan r CIT 1934 ITR 452 
Haji All Mohammad t- CIT 1940 LT R 243 

Ilnji Ghalam Husain & Sons r CIT [1957] 31 ITR 231 

Ha]i GhulamHussain t CIT 1042ITR 405 

Hall Ghulam Hussain t CIT [1953]23 ITR 309 AIR 19^4 All 26 
Haji Ghulam Rasul Khuda Baksh t CIT 1937 ITR 506 ILR 1938 Lah 113 
A.I R. 1938 Lah 105 181 I C 332 

Haji Mohammad Usman & Sons t CIT [1954]25ITR 252 ILR 1954 Nag 117 
A.I R. 1054 Nag 221 1954 N LJ 267 
Haj\ Noor Mohammad Haji Aleemullah t CIT 10 LT C 426 
Ilaji Rehcmtulla t Sec ofState2ITC 118 27 Bom LR 1507 
Haji Taj Mohammad Haji Abdul t CIT 6ITO 240 

Hajie Saeed A Sons i CIT 1947 ITR 51 ILR 1946 All 719 A.IP 1947 AIL 
181 227 IC 626 

Hakim Ram Prasad In re 1936 ITR 104 
Haider B P A Sons In re 1942 ITR 79 
Halkhon Ram v King Emperor 1941 ITR 209 
Hall v Manana 19 T C 582 (C A ) 

Hamabai Mehta r CLT 1948 ITR 115 50Bom.LR 318 AIR 1948 Bom 402 
Hancock v General Reversionary A Investment Co Ltd 7TC 358 [1919] 1LB 25 
88LJKB 248 119 LT 737 35TLR 11 

Handley Page v Butterworth 19 T C 328 (H L ) 163 LT 34 
HanmantramRamnath t CIT 1945 ITR 203 AIR 1945 Bom 345 ILR 1945 
Bom 693 47 Bom LR 183 222 I C 19 

Hanmantram Ramnath t CIT 1946 ITR 716 48 Bom LR 532 AIR 1947 
Bom 116 

Hanumanthappa A Son i CIT [1952] 22 I T R 364 A.IR 1953 Mad. 209 
Hanutram Bhuramal v CIT 1938 ITR 290 

Hanutram Chandanmul v CIT [1953] 23 ITR 605 ILR 32 Pat 445 AIR 1054 
Pat 95 

Har Narayan t Surja Kunvran 48 IA 143 AIP 1921 P C 20 IL R 43 411 291 
63 I C 34 

Har Prasad v Emperor 1 IT C 417 A.IR 1925 Lah 488 861 C 1028 
HarakchandMakanji A Co t CLT 1948 ITP 119 A.I R 1948 Bom 401 CO Bom 
LR 315 

Harakchand Makanji A Co v CIT [1952] 22 ITR 33 ALR 19„3 Bom 42 54 Bom. 
LR 614 

Hardeo Bengal Salt Co Sri CIT r See Sri Hardeo Bengal Salt Co i CIT 
Hardutt Ray GajadharRam » CLT 19o0 ITR. 106 

Harendra Kumar Roy a Estate r CIT 1944 ITR 68 AI 14 Cal 308 220 

IC 442 

HanChandr Emperor 1934 ITR 336 LLR 15 Lah 832 AIR 1934 Lah 626 
1621C 682 

HanIvailash A Co t C.IT [1952]22 ITR 195 AIR 1953 All 170 
Han Knshna Das t CIT 61T C 275 IX P 53 AIL 679 A LR 1931 All 401 132 
IC 429 

Han Ram Gopi Kath t CIT 1944 ITR 367 
Han Singh Gour Dr Sir p CIT 3ITC 333 
Han Singh Gonr Sir r CIT 6 IT C 317 


GS9 716 717 

727 729 730 731, 

733 


651 652 
662 655 
28 

842,843 

698 699 700, 800 
461 

662 564 697 706 
711 

671 687 840 867 

868 

68 69 

660 

651 652,655 

1 176 

652 
864 
704 

647 654 
403 

694 706 
794 795 
182 

297 303 733 

373 382 391 393, 
401 

135 136 

850 851 852 853 
200 

65 635 

364 6"0 671 623 

205 

201 

24 

534 639 702 705 
750 852 

744 

47 648 654 
C38 729 732 
794 

117 121 


G24 630 C43 
411 

5oG 



lxxiv 


THE INDIAN INCOME TAX ACT 


PAOE3 


Haridas Achrafclal v CIT [1055] 27 I TP 684 IL.P. 1055 Bom 701 A.IR 1055 
Bom 338 57 Bom L R 425 

Haridas Premji t CIT4ITC 475 AIR 1032 Cal 400 130 I C 407 
Haridas Purahottam In re 1947 ITR 124 A.I R 1937 Bom 209 48 Bom LR 905 
Hanhar Gir v CIT 1941 I TP 240 I LR 20 Pat 501 AIR 1041 Pat 225 195 
IC 589 

Hanxam Sait v CIT [1955]28ITP 231 I LR 1050 Mad 179 A.IP 1055Mad. 

653 [1955] 2 M L J 440 1955 M W N 720 09 M L.W 1025 
Hansmgh Santokchand v CIT 2ITC 80 

Harkishan Lai v CIT AIR 1930 Lah 982 4 IT C 431 132 I C 833 
Harmony & Montague Tin & Copper Mining Co, In re (Spargo s case) [1873] 42 L.J 
Ch 488 

Harmukhrat DuUchand v CIT 3 IT C 108 (F B ) IL R 66 CaL 39 AIR 1928 
Cal 687 114 IC 90 

Harnand Rai Harbhagat Rai t CIT 1936 ITR 300 A.IR 1030 Lah. 697 165 
IC 367 9IT C 215 

Harrington t Watts (Good In re) [1905] 2 Ch. 60 74 L.J Ch. 512 02 L.T 700 21 
TLR 450 

Hams v Corpn ol Burgh of Irvine 4 T C 221 37 Sc L.R 799 
Harry Hall Ltd t Barron 30 T C 451 overruled Reynolds & Gibson i Crompton 33 
T C 288 (H L ) 

Hart v Sangster [1957] 31 IT R 624 [1958] 1 W HR 1105 

Hartland v DiggmeslOTC 247 (H.L.) 1926 A.C 289 95L.JK.B 39S 134 L.T 
492 42TL.R 262 
Harvey v Caulcott 33 T C 159 
HasanSa8amusae CIT [1957]32 LTR 338 
Hashen Banu Bibi ti CIT 1040 ITR 482 
HaasanKassam i CIT 19481TR. 19 

Hattiangadi In re 1940 ITR 85 

Haveli Shah Sardan Lai r C IT 1936 IT R 297 A.IR 1937 Lah 435 9 ITC 
463 173 IC 684 
Havelock v Grant 27 T C 363 
Hawker v Compton 8 T C 30b 
Hazan Lai v Emperor 1937 IT R 610 

Hazan Mai Kuthiala t I T O [1956] 30 IT R 600 AIR 1967 Pun 5 
Hazanmal Hiralal v CIT [1952] 21 I TR 113 
Headmasters Conference Ex parte See Pex v Special Comrs 
Heastie t Veitch & Co 1934 I T R 456 18 T C 305 [1934] IhB 635 
Heather t Redfem & Sons Ltd. 26 T C 119 171 LT 127 

Hem Kumari Debi Pam v C IT [1956] 291T P I IL R 34 Pat 698 AIR 1955 
Pat 612 

Hemanta Ivuman v Gauri Shankar Tewari I L P 1941 All 401 (PC) AIR 1941 
PC 38 193 I C 882 43 Bom LR 777 
Henderson i Meade King Pobinson A, Co Ltd 22 TC 97 
Henderson Shortt t Mcllgorm [1945] 1 AH E R 391 26 T C 262 
Henley t Murray 31 T C 351 (C A ) 209 L.T 235 [1950] 1 All E R 908 
Henley & Co In re ITC 209 

Hennhsen r Grafton Hotel Ltd. 1943 ITR SuppL 10 (CA) [1942] 2 KB 184 
[1942] 1 All E P 678 24TC 453 lllLJKB 497 167L.T 39 68 T LR 271 


Henry v Foster 16 T C C05 (H L.) 146 L.T 510 

Herbert r McQuade 4 T C 4S9 (C A ) [1902] 2 KB 631 71L.JRJB 884 87 L.T 
349 18TL-R 728 

Hesheth Estates Ltd v Craddock 25 T C 1 

Hejhoo v Slougb Theatre Co Ltd 17 TC 488 overruled, Union Cold Storage Co Ltd 
r Simpson 22 TC 547 (C-A) 

Higgs v Ohvier 33 T C 136 (CA.) 96 S.J 90 1952 L.T 108 [1952] 1 TJkR 441 

Higgs v W nghtson 26 T C 73 171 L.T 185 

Highland Rly Co Ltd v Balderston 2 T C 485 26 Sc L R C57 

Highland Rly Co e Special Comrs 2TC 151 23 Sc L.R 116 

Hill v Permanent Trustee Co Ltd 1930 AC 720 (PC) 99KJPC 191 144 LT 65 


41 43 

640 

66 

667,862 

663 

66 

335 340 


154 

640, 641 646 547 
648 659 661 

364 365 366 


216 

73 01,222 


107 142 
59 153 741 


165 274 277 283 
100 103 230 *1- 
283 

827 842 

618 619 625 627 


285 

424 

652 655 

794 

893 

337 

338 417 
451 

470 


202 

393 412 
283 

117 119 127 
771 772 


239 274 
31 100 242 


347 

114 

129 

344 396 409 

623 

45 



TABLE OF OASES 


lxxv 


PAQE3 


HiUems A Fowler r Murray 17 TC 77 (C-A ) 14GLT 474 48 TJ, R 213 

Himalaya Assco Co Ltd , In re 1939 IT B 402 (PC) LLB 1939 Bar 313 A IB 
1039 PC 190 

Himat Bam Pali Bam r CIT 5ITC 133 
Himatlal Motilal r CTT GITC 159 

Hindustan Commercial Bank Ltd Jn re [1052]21ITR 353 A IP. 1952 All 928 
Hindustan Investment Corpn Ltd t CIT [1955J27ITR 202 A IB 1955 Cal 432 
HiraLal In re 1945 I T B 512 
Him Lair CIT 1912 ITB 148 

Hint Lai Phoolchand t CIT 1947 ITB 205 A IB 1948 All 131 229 IC 20 
Hint Milb Ltd r I TO 1010 I TJt 417 


HirabaiD Desai A Sons r CIT 193GITB 95 

Hiralal Kalyanmal In re 1943 ITB 128 AIR 1943 Bom 98 200 IC 228 45 
Bom LB 115 


Hiraluxmi Pandit r I TO [1955] 271TB <H3 ALB 1955 Pat 494 
Hiranand Jairom Singh r CIT 1935 1TB 309 ALB 1936 Lah 452 8 ITC 
39^ 1G5IO C7I 

Hiranand Itamsukh r State of Hyderabad [1954] 26 ITB 608 A IB 1953 Hyd 
05 LLB 19^2 Hyd 095 

Hobbs p Hussey 1943 ITB Suppl 48 24 TC 153 [1942] 1 K.B 491 [1942] 1 All 
EB 445 111 L JK B 404 1C7LT155 
Hofman v Wadman 27 T C 192 25 A T C 457 
Homelands Ltd v Marpenson 25 T C 414 170 LT 152 
Hongkong & Shanghai Banking Corpn r CIT [1955] 28 IT R 199 
Honourable Co of Maator Manners r IB 17 T C 203 

Hood In re [1931] 1 Ch 240 (CA) 100 LJ Ch 116 143 LT 691 4GTLR 671 
Hood Barra r IB 27 TC 385 (C A ) [19401 2 All E R 708 176 LT 283 
Hood Barra r IB (No 2) 37 TC 188 (HL) [1957] 1 WLR 529 101 S J 285 
[1057)1 All EJt 832 223 L TJo 167 
Hooper Ex parle. See Bex r Bloomsbury Comra 

HoosenKasamDad&r CIT 1937ITR 182 ILR [l937]2Cal 160 I0ITC 204 
Homer Ex parte See Rex v Special Comra 
Hose v Warwick 27 T C 459 25 A T C 194 

Hoshiarpur Central Co operative Bank Ltd r C l T [1953] 24 ITB 346 ILR 1954 
Pun 156 AIR 1954 Pun 2 55 Pun LR 424 
Hotz Trust v CIT 6ITC 8 1930 ILR 11 Lah 724 AIR 1930 Lah 929 129 
IC 116 

Hotz Trust v CIT [1952)21 ITB 149 AIR 1952 Pun 80 
Householdr Gnmshaw34TC 36C 215LT”250 [19 j 3]2AllER 12 n953]lWLR 
710 97 SJ 372 

Houston v Burns 1918 A C 337 (H L ) 87LJPC99 118LT 462 34 TXR219 
Howard de Walden Lord r Beck 23 T C 384 

Howard de Walden Lord t IB 25 TC 121 (C A ) [1942] 1KB 389 [1942] 1 All 
ER 2S7 111 L JKB 273 1942 ITB Suppl 90 
Howden Boiler 4; Armaments Co Ltd v Stewart 9 TC 205 1925 SO 110 1925 
SLT 39 

Howells r I R 22 T C 601 [1939] 2 KB 597 10S L J K B 837 161 IT 94,55 
T L R 850 

Howrah Amta Light Rly Co t CIT AIR 1928 Cal 679 (SB ) 2 ITC 509 116 


Howsont Monsell31 TC 529 66TLR 916 2101 T 355 [1950]2 ABER 1239 
Hoystead v Comra of Taxation 1920 A C 155 42TLR 207 134 LT 354 
Hudson t Grabble4T C 522(C A ) [1903] 1 K.B 617 72LJKB 242 88LT ISC 
10TL.P 260 

Hudson v Yl nghtson 26 T C 65 

Hudson e Bay Co v Stevens 5 T C 424 (C A.) 101 L.T 90 25 T L R 709 
Hudson a Bay Co v Thew 7 T C 20G 


34 35 49 242 325 
024 


873 878 
637 828 829 
330 389 
388 410 411 
420 500, 519 581 

535 835 
329 395 410 
65 154 170, 736 
737, 738 740, 745 
851 856 
469 650 

157 1G7 324 327 
336 337 604 005 
607 
770 

101 330 
842 843 


137 423 
116 272 
385 
364 
217 

211 212 
603 

406 


47 60 653 
114 116 119 
476 

3 68 C9 724 725 
727 729 730 
337 384 

121 123 274 
203 204 210 
131 

1 10 758 
605 606 607 
747 

90 327 338 357 

376 

138 

672 


92 

103 453 
100 103 23u 
123 


lxxvm 


THE INDIAN INCOME TAX ACT 


rJ0E3 


IR V CokollTC 181 [102012KB 240 05LJKBG91 1311 T 099,12TLP 
329 

IR t Combo 17 T 0 405 

IR i Cook 26 T C 489 (H L ) 1910ACI [1915] 2 AU V R 377 173 LT 211 
IP p Cornish Mutual Asseo Co Ltd 12 TO 811 (IIL) 1920 A 0 281 05LTKB 
440 134 L T 615 42 T L R 2o5 

IR v Corpn of London 31 TO 293 (II L) 215 LT 2*5 [19^3] 1 W LR 952 97 
S I 316 [1953] 1 All E R 1075 
I R Countess of Longford t> Soo IR r Longford Countess of 
IR i> Dale Steamship Co Ltd 12 TO 712 

IR v Dalgety & Co Ltd 16 TO 2!G(IIL) 1930 A.G 527 99 L.J K B 312 143 
LT 191 46 TLR 349 
IR t David C MacDonald L Co 30 TC 388 
IR « Dean Proporty Co 22 TC 700 1939 SC 515 

IR t Dewar 10 TC 84 (H L ) 1931 A C 500 145 LT 393 47TLJ1427 
IR v Dickson s Lxccutors 14 T C 09 1028SC7o2 1928 S.L.T 618 
IR t Doncaster 8 TC 023 93 LJKB 333 131 KT 317 40 T LR 433 
IP t Dowdall 0 Mahoney & Co Ltd. 33 T C 2o9 (IIL) 90 S J 148 213 LT T 

135 [19o2] 1 All E R 531 [19j2] 1 T LR. 600 10 >2 A.C 401 

IR t Eccentric Club Ltd. 12 T C 057 (C A.) [1921] 1 K.B 390 93 L J K.B 239 
130 LT 538 40 TLR 208 

IR t Edinburgh Bathgato Rly Co 12 TC 895 1020 SC 802 1020 SLT 641 
IP t> FPH I-mancoTrust Ltd 28 TO 209 (ILL ) I01GA-C 38 

IR t Falkirk Iron Co Ltd 17 TC 62 > 1933 SC 540 1933 S LT 2S3 

IR t> Falkirk Temperance Cafe Trust 11 TC 353 1027 S C 201 
IR i Fisher s Executors 10 T C 302 (ILL) 1920 A.C 39o 05 LJ K B 487 134 
LT 681 42 TLR 340 

IR v Fleming 14TC 78 1928SC 759 19288LT 530 
I R v Fleming <k Co (Machinery) Ltd 33 T C 67 
IR t» Forrest 8 TC 704 1924 S C 450 61 Sc LR 310 
IR t Forrest (Institution of Civil Engineers) 3 T C 117 (IIL) 

IR v Forster Lord 19 T C 738 14 A.T C 464 

IR t Forth Conservancy Board 10 T C 103 (H.L) 1931 A.C 540 145 LT 121 
47 T Lit 429 

IR v Francis W est 31 T C 402 

IR v Fraser24TC 493 1942SC 493 1912SLT -8Q 


IR v Glasgow Musical Festival Assn II TC 154 1626 SC 920 1926 SLT 604 
IP i Gordon33TC 226 (H L) 213 LT 207 [1952] 1TLR 913 [10o2]lAUER 
860 96 SJ 280 

IR v Granite City Steamship Co 13TC 1 1927 S C 705 1927 SLT 495 
IR v Hagart & Burn Murdoch 14 T C 433 (H L) 1929 A.C 38G 141 LT 97 45 
TLR 338 

IR v Hawley 13 TC 327 [19281 1 K B 578 97 L JK B 191 138 LT 710 
IR v Hendersons Executors 16 TC 232 1931 S C 681 1931 S LT 496 
I R v Hogarth 23 T C 491 1941 S C 1 1940 S LT 458 
I R v 36/49 Holdings Ltd 25 T C 173 (C A.) 

IR » Hum8TC 466 [1923] 2 K.B 563 92LJKB618 129 LT 509 39TLR 
459 

IR v Hunter 36 TC 181 

IR » Huntley & Palmers Ltd. 12 T C 1209 

IP r Hyndland Investment Co Ltd. 14 T C 694 

IR t Incorporated Council of Law Reporting 3 T C 105 22QBD 279 BR'LJO'R 
90 60 LT 505 6TLR 128 ^ 

IP v John Oakley Str 9TC 582 [1926] 1 K.B 131 94LJKB 836 134 LT 
408 41 T LR 568 

IR v JohnSansom8TC 20(CA.) [1921] 2 K.B 492 90LJKB 627 12oLT 37 
I R v Korean Syndicate Ltd. 12 T C 181 (C A.) [19-113 K.B 258 90 L J K B 1153 
125 LT 615 37 T LR 735 


IR v Lawrence Graham & Co 1933 ITR 691 (C A.) [193712 KB 179 H9371 2 
AUER 1 21 TC 158 106 LJKJB 772 157 LT 219 53 TLR 481 over 
ruled LR » Oswald 1945 IT R SnppL 39 (H.L) 

IR v Lebus a Executors 27 T C 136 (C A.) 174 LT 358 


41 

217 253 
425 779 

32,73 77 

130 517 

33 

781 783 

117 

103 

503,726 727 
293 
40 11 


70 77 

33 

580 

339 373 387 
212 214 


10 40 41 42 

so¬ 

il? 

499 

217 

155 


79 90 222 424 
03 116 

104 232 234 242 


327 849 
213 


1 154 183 
I 395 396 401 


361 

015 

2S6 

110 

108 


499 

141 

109 


614 

393 

Ill 13o 


637 742 829 
398 

361 411 
106 


32 


285 

37 


33 105 242 849 


I 


TABLE OP CASES 


lxxix 


PAGES 


IR v Ledgard21 TC 129 [1937]2 AllER 492 
I R v Livingston 11 TC 533 1927 SC 251 1927 SLT 112 
IR v Longford Countess of 13 TC 573 (HL) 192SAC 2^2 97LJKB 438 
139 L.T 121 44TLR 410 
IR. v Longmans Green & Co Ltd 17 T C 272 

IR v Mallaby Deeley [193S] 4 AUER 818 23 T C 162 55TLR 293 
IR v Marbob Ltd 22 TC 680 [1930] 2 K.B 872 [1939] 3 A11ER 309 109 LJ 
KB 65 

IR i Marine Steam Turbine Co Ltd. 12 TC 174 [1920] 1KB 193 S9 L JK.B 
49 121 LT 308 35TLR 699 

IR t Maxse 12 T C 41 (C A > [1919] 1 K-B 647 88LJKB 752 35TLR 348, 
120 L.T 680 

IR t Miller Lady 16TC 25(HL) 1930AC 222 142LT 497 46TLR 207 
IR v Morgan Grenville Gavin 20 TC 529 [1936] 1 AllE R 895 
IR t Morrison 17 T C 325 1932 S C 63S 1933 SLT 441 
IR i Morton 24 TC 259 1941 SC 467 1941 SLT 388 
IR v Nelson 22 TC 710 1939 SC 689 
I R u New University Club 2 T C 279 

IR i Nicolson & Bartlett 34 T C 354 215 LT 278 [1953] 2 All ER 123 [1953] 
1 W L.R 809 07 S J 438 

IR t Nortbfleet Coal & Ballast Co Ltd 12 TC 1102 

IR « Oban Distillery Co Ltd 18 TC 33 1933 S C 14 1933 SLT 78 

IRii Old Bushmills Distillery Co Ltd 12 TC 1148 

IR v Oswald 19451TR Supp! 39(HL) 1945 AC 360 [1945] 1 All EJt 641 26 
TC 448 114 L J K B 279 172 LT 369 C1TLR370 
IR v Parsons 13 T C 700 (C A) 139 LT 26 44TLJI 420 
IR v Paterson 9 T C 163 (C.A ) 

IR r Payne 1942 I TR Snppl 69 (C.A ) 23 TC 610 110 L JK B 323 

IR v Pearlberg 34 TC 67 [1963] 1 All E R 388 [1953] 1 WLR 331 97 SJ 111 

I R v Peebleshire Nursing Aasn 11 T C 335 1927 S C 216 1927 S L T 08 

IR t> Peter McIntyre Ltd 12 T C 1006 1927 S C ICC 1927 S L T 63 
I R v Phillips (Pratt In rr) 31 T C BOG (C.A ) 210 LT 267 [1950] 2AUER 994 
66(2)TLR 847 [1951] 1 Ch 226 
IR v Pilcher 31 TC 314 (C A ) [1949] 2 All E R 1097 
I.R V Pnnco Smith 25 T C 84 [1943] 1 All E R 434 168 LT 406 
I R r Ramsford Hannay 24 T C 273 1941 S C 485 1941 SLT 397 
IR e Ramsay 20 TC 79 (C A) 154 LT 141 

IR t Reinliold 34 TC 389 

IR r Royal Naval & Royal Marine Officers Assn 36 T C 187 
Idt r Sanderson 8 T C 38 (C A ) 

IR v Sangster 12 T C 208 [1920] 1KB 687 
I R v Scott Adamson 17 T C 679 1933 S C 23 1933 S L T 33 
IR r Scott (Bootham Strays York In re) 3 TC 134 [1892] 2 Q B 162 
I.R v Scottish Automobile & General Ins Co Ltd 16 TC 331 1932 SC 87 1932 
SLT 7 

IR r Scottish Central Electnc Power Co 16 TC 761 (HL) 1931 SC 36 1931 
SLT 221 146L.T 169 
IR i Smith s Executors 33 T C 5 

I R v Sneath 17 T C 149 (C A ) [1932] 2 K.B 362 101 LJh B 330 146 L T 434 
48TLR 241 

LR t Society for the Relief of Vt idows & Orphans of Medical Men 11TC1 136 LT 
CO 42 1 .L.R 612 

LR v South Behar Rly Co Ltd 12 T C 657 (H L) 1926 A.C 476 94 L.J.X.B 
383 132LT 802 41TLR328 
IR » Sparkford Valo Co-oporativo Society Ltd 12 TC 891 
IR v SpiralMfg Co Ltd 29TC 187 

IR r Stonehaven Recreation Ground Trustees 15 TC 419 1930 SC 206 1930 
SX.T 141 

LR v Tayport Town Council 20 T C 191 

IR v Temperance Council of Christian Churches 10 T C 748 136 L.T 27 42 TLR 
CIS 


95 110 141 
228, 234, 242 


3 724 749 
3 137 
108 110 

587 

33 

320 322 
85 424 
37 

447 449 

489 492 493 494 
106 

494 

121, 122 

34 326 326 
34 36 242 

88 89,517 

489 

92 

492 493 494 
5 

210 213 
320 322 672 


492 493 494 
492 493 494 
108 109 110 111 
113 391 397 
100 104 226 230, 
231 242 
216 

0 424 464 601 
135 136 
698 

96 102 105 106, 
392 

372 

34 

93 570 
216 

33 105 242 
"8 

C25 C29 



TOE INDIAN INCOME TAX ACT 


Ixxx 


FAQE^ 


IR v Thomas Nelson & Sons Ltd 22 TC 176 1938 SC 816 
IE c Thompson 20 TC 422 [1937] 1 K B 290 [193GJ2A11ER 051 105LJKB 
643 155 LT 252 

IE » Toll Property Co Ltd (In Liq ) 34 T C 13 

IR i Trustees of Reid 19491TR, SuppI 41 (HL) [1949] 1 All ER 334 30 TC 431 

IR t Trustoes of Poberts Marine Mansions 11 TC 425 (C A) 43 T L R 270 

IR t Wahl 17 TC 744 (HL) 10ATC 100 HOLT 203 49TLR 379 
IR v Warden 22 TC 416 1939 SC 47 

IP v Wames & Co Ltd 12 TC 227 C1919J2KB 444 89LJKB 6 121 LT 
125 35TLR 436 

IR t Wemyss 8 T C 551 1924 S C 284 61 Sc L R 262 

IR v Wesleyan & General Assce Society 30 TC 11 (HL) 1948 I TR Suppl 101 

[1948] 1 All E R 555 64 T L R 173 

IE ti Westleigh Estates Co Ltd 12 TC 657 (C A ) [1924] 1 K B 390 93 L JK B 
289 130 LT 638 40TLR 208 

IR v W lUiam Ransom & Son Ltd 12 TC 21 [1918] 2 K B 709 88LJKB 342 
119 LT 369 34TLR 533 


I R i VI llhams s Executors 1943 IT R Suppl 84 (C A ) affirmed 26 T C 23 (H L ) 
60 TI R 255 

IR v Wilson 13 TC 789 (HL) 

IR v Wnght 11 TC 181 (0 4) [1927]1KB 333 95LJKB9S2 135LT718 
IR t Yorkshire Agricultural Society 13 T C 58 (C A ) [1928] 1 K B 611 97 L JJv B 
100 138 LT 192 44TLR 59 

Inspecting Assistant Comr r Chotabhai Javerbhai 1941 IT R 604 AIR 1941 Mad 
941 197 IC 717 

Institution of Cml Engineers v I R 16 T C 158 (C A ) [1932] 1KB 149 
International Harvoater Co of Canada Ltd v Provincial Tax ('omr 1949 IT R Suppk 
68 (P C ) 1949 A C 36 AIR 1949 PC72 
Inuganti Rajagopala Venkata Narasimha Rayanun Bahadur Varu Rajah t C I T 0 
ITC 63 


132 


027 

101 

236 

45 

209 

615 

491 


730 

o®2 230 

215 


379 

92 


10, 9G 11a 

33 242 

33 C04 606 

G07 

95 128 1^9 380 
390 

489 653 
41 

214 2IG 2[ ? 

794 

217 

170 744 819 

21 


Iqbal Ahmad Mr Justice In re 1942 ITP 152 ILR 1942 All 377 AIP 1942 
All 227 201 1 C 715 

Isaac Holden & Sons Ltd t> I R 12 T C 7G8 
IsharDast CIT 6ITC 283 AIR 1931 Lah 432 132IC 523 
Ishar Das Dharam Chand hire 2 ITC 12 AIR 192G Lah 168 92 I C 249 
Ishwaree Bhubaneshwaree v Braja Nath Do IL R [1937] 2 Cal 447 (P C ) 
Ishwarlakahmi Jonardan Jin v Khitish Chandra A I R 1932 Cal 419 137 IC 864 
Ismaiha Gram Merchants Assn Ltd v CIT [1957] 31 I T R 433 
Ispahan! MM Ltd v C LPT [1952] 211 TR 490 AIR 1953 Cal 314 
Ispahan! MM Ltd v C E P T [1955] 27 I TR 188 AIR 1955 Cal 370 69 OWN 
104 

Istifa Khan v CIT 1942 ITR 435 

Iswar Gopal Jew v CIT 1950 IT R 743 AIR 1951 Cal 309 
Iverclydo a Trustees Lord 1 Millar 9 T C 14 (HL) 1924 A.C 580 131 LT 739 
J A M- Craig (Kilmarnock) Ltd Cowperthwaite v See Craig J & M (Kilmarnock) 
Ltd 0 Gowperthwaito 

J A R O Kane & Co I R r Soe O Kane JAR tCo » IR 
J B Advani A Co Ltd CIT e See Advani J B & Co Ltd » CIT 
J Bobon A Son Ltd FarroUy v See Bolson J & Son Ltd t Farrolly 
J II XtoungACo IR v See koung J H A Co v I R 
J K Charitable Trust v CIT [1955] 28 I TR 110 

J K Cotton Manufacturers r CIT [19o2]21 ITR 129 AIR 1952 All 488 
J K. Trust 1 CIT [19..3] 23 I T R 143 AIR 1953 Bom 232 55 Bom L R 135 
roversod [1957132 IT R 535 (SC) AIR 19o7SC 846 
J K Trust t> CJT [1058] 33 ITR 32 59 Bom LR 1255 
Jabalpur Ice Mfg Assn v CIT [1955] 27 IT It 83 

Jackson v Att Gen (Cockell In re) 1G T C G81 (H L ) 1932 A C 365 101 L.J Ch 
18G 140 L.T 450 48 T L R 201 
Jackson s Trustees v IR 25 TC 13 

Jackson s Trustees r Lord Advocate 10TC 4G0 1926SC 579 192GSLT 3o8 
Jacobs koung (XL) A Co Ltd t Hama II TC 221 


3 261 624 632 
82 

457 462 
385 841 84$ 

201 

200 

419 420 8(55 856 
261 

855 857 
663 706 
199 200 21g 
93 614 


200 

382 

193 199 219 
219 

60 648 650 


773 
97 HI 
209 212 



TABLt OF CASKS 


Ixxxi 


TAOES 


Jadavji Lambdas A Co t C IT [1957] 31 IT R 1 AIR 1957 Bod 23 63 Bom 
LX 928 

Jadunandan Sahu Dookmnmra r CIT 1918 I TR 175 

Jagadmdra Lath c Ilemanta Kuraan Ran! G Bom LR 7G5(PC) ILR 32 Cal 
129 31 1 A 203 

Jagannath Hanumanlmx r ITO [1957] 31 IT R 603 AIR 1957 Col 1 
Jagannath Ram Da>al r CIT 1950 I TR 375 A IX 1950 All 322 
Jagannath Rao t CIT [19^0] 30 IT R 720 A I R 1956 Ilyd 130 
Jagannathram Gangaram r CIT [1951] 19 I TR 353 ILR 1951 Cut 355 AIR 
1951 Ons -18 


Jagamath Thorani r CIT 2ITC 4 1925 ILR 4 Pat 385 A.IR 1925 Pat 408 
86 I C 777 

Jag&t Bus Somco v CIT 1950 IT R 13 AIR 1950 AH 295 I.LR 1951 All 175 
Jagdish Chandra r Dhanpati Singh 1946 I TX G4 

Jagmandar Das r CIT 1935 HR 140 I LX 67 All 737 AIR 1935 All 378 
8ITC 69 15GIC 939 overruled CIT r Smgan Bai 19451T R 224 (F B ) 
IX R 1940 All 577 AIR 1015 All 102 221 I C 57 
Jagmohan Goonka v Banor]co [1051] 20 IT R 037 AIR 1954 Cal 604 58CWN 
415 

Jai Dayal Madan Copal In re 1933 I T R ISO IX R 54 All 840 AIR 1933 All 
77 143 I C 390 

Jaikishan I)as t CIT [1051]20ITR 640 

Jalnarain Motiram v CIT3ITC 255 AIR 1929 Nag 243 123 IC 467 

Jamamyan Balabakna r CIT [1057] 31 ITU 271 

Jauralabdecn Sahib r CIT 1044 I TR 285 AIR 1944 Mad 403 

JairamSahnt Fmperor 1 IT C 201 A LR 1923 Pat 338 72 IC 954 

Jairam Yaljj r CIT [1051] 19 IT R 301 AIR 1951 Nag 174 

Jakka Dcvayya & Sons t CIT [1952] 22 IT R 264 AIR 1953 Mad 316 

JalduMamkyaU Rao r CIT [1055]28ITR 220 AIR 1055 Andhra 116 
Jaluratn Bhikuial rCIT [19 j 2] 22 IT R 490 A I R 1953 Nag 187 
Jambudas r C I T 2 IT C 435 AIR 1927 Nag 330 104 IC 330 
James Shipstone L Sons Ltd t Moms 14 TC 413 
James Snook S. Co Ltd. . Blasdale 33 T C 244 (C A ) 

Jarona Das Raracshwar Das r CIT [19521 21 IT R 109 

Jamna Dhar Potdar A Co r CIT 10351 TR 112 AIR 1935 Lah. 201 1651 C 620 
Jamnabai v Xhiraji \ ullulihdass ILR 14 Bom 1 

Jamnadas Prabhudas v CIT [1D51]20ITR 100 63 Bom LR 690 AIR 1951 
Bora 438 I LX 1052 Bom 590 

Jamnadas Prabhudas » CIT [19o2] 22 IT R 150 AIR 1052 Bora 479 54 Bom 
LR C09 

Jamshedjeo t Soonabai I L P 33 Bom 122 

Jamshedpur Engmcenng A Machine Mfg Co Ltd. t C IT [10-7] 321T R 41 A.IR 
19o7 Pat 703 

Jan Mohammed i CIT [1953] 23 IT R 16 AIR 10-3 All 119 
Janab Jameolamina t ITO [1950] 29ITP 240 A.I R 1950 Mad 387 
Janaba Muhamad Hussain Nachiar Ammal t CIT [19-6] 20 ITR 848 AIR 19oG 
Mad. 471 

Janda Rubber Works Ltd t ITO 19-0 ITR 951 A.I R 19-0 E Pun 210 


Jangi Bhagat Ramawatar t CIT3ITC418 ILR 8 Pat 877 AIR 1930 Pat 
127 121 I C 332 

Jankj Huer Maharam v C LT 5 IT C 42 ILR 10 Pat 275 A.IP 1931 Pat 

t J* Gi 133 1 0 38 

Jarainep GillospieSTC 203 1907 S C 77 44 Sc LR 136 14 SLT 656 
Jasrup Baijnath Seth v CIT 5ITC 90 

Jattu Shah Nathu Shah t CIT 6 LT C 162 ILR 14 Lah 134 A.IF 1932 Lah. 
T 1381C 187 

Jawad Ah Shah t CIT 1950 ITR 95 AIR 1950 AIL 227 
oawaia Prasad Chobey t CIT 1935 ITR 295 
oeewanlal t CIT [19-3] 24 1T T 217 A LR 1953 AIL 762 
•jeaisondaa Tnbhuvanda3 t CIT [1957] 31 J T R 376 
uenKins t> IR 20 T C 26- (C A ) [1944] 2 All E R 491 171 L T 355 
6 


750 

555 


201 

772 

71 100 448 097 
8G1 

G3G 037 641, C56 
847 

329 382 077 
394 395 403 
28 29 94 


445 440 
094 

60 61 856 
703 706 
402 841 840 
60 657 


47 70 602 636 
037 638 G63 655 
227 229 

426 600 519 681 
656 

026 G29 C30 
402 

324 657 670 
636 851 
215 

293 294 302 305 
861 

217 218 

295 339 387 388 

205 

194 

7 72 194 696 710 
5 620 521, 773 
865 

541 502 829 

23 134 423 
282 

177 179 

72 038 652 
28 

705 700 707 711 

272 273 

366 

492 



lxxxn 


TOP INDIAN INCOME TAX ACT 


PAGES 


Jesingbliai Ujamshi t CIT 1950 I TB 23 I L.R 1950 Bom COl A I R. 19*0 
Bom 19S 62 Bom LP 04 affirmed [10*5] 28 I TP 454 
Jesraj Jirvanram t CIT [19*3]21ITP 245 A IB 10*1 Assam 49 

JessaBamt CIT 21 TC 342 ILB8Lab317 A I B 1027 Lnh 421 101IC 130 
Je e Robinson A Sons t IB 12 T C 1211 

JcthabbarHirji L Co i CIT 10491TB 533 51 Bom L.P 708 A.IB 10*0 Bom 29 

Jethabhai Javeribhai t CIT [1051] 20 I TB 331 I L.P 1051 Bag 410 A,IP 
19ol Nag 3ol 

Jethalal Bagji Shah t Municipal Corpn for Greater Bombay [10*4] 25 IT P 207 
I LB 1054 Bom 424 A I B 19*4 Bora 107 55 Bom L.R 001 
Jewan Shah Maya Shah i CIT 1934 IT B 343 
Jhajhana Bros Ltd t CIT 19*0 IT R 12G A IB 1950 Cal 570 
Jbalak Prasad t Prov of Bibar 19411 TB 3SG ILP 20 Tat 573 A IB 1041 Pat 
306 1941C G63 
Jhun Misra t CIT 3ITC 248 

Jitan Bam Nirmal Bam i CLT [1951] 191 TB 47G A.IB. 1052 Pat 163 
JittanramNumalramt CIT [10*3]231TB 288 A IP 1953 Tat 2*7 

JitumalCbamanlal t CIT 1044 ITP 29G 

Jiwan Das t CIT 4ITC 40 I L.R 10 Lab 6*7 A IB 1929Lab C09 117IC C57 
Jogeswar Baram Deo i Pam Chand Dutt 23 IA 37 

John Major In re 1938 ITP 434 (FB) IL.R 1038 AIL 691 A.IR 1038 All 4G4 
176 IC 771 

John % Co In re 1 IT C 61 I LB 43 All 139 58 IC 830 A.IR 1921 All 257 
John Crook L Sons Ltd i Harrison 20 T C 612 (H L.\ 1937 A C 18o [1030] 3 AU 
EB 747 106 L J K B 70 166LT 20 53TLR154 

John Emery A Sons t Lord Advocate 1936 IT R Suppl 8 (IIL.) 20 T C 213 1937 
AC 91 1*6 LT 87 

John Gardner A Bovrnng t IP 15 T C 602 

John Hudson A Co Ltd v Kirkness3GTC 2S(HL) 1955 A.C 696 [1955] 2 W L.R 
1135 99 SJ 368 [1955] 2 All ER 345 

John Smith & Son v Moore 12 T C 266 (H L) [1921] 2 A.C 13 125 IT 481 
37 T L B 613 

Johnson t Try W S Ltd. [1946] 1 AllE R 165 27 TC 167 174 LT 29 affirmed 
[1946] 1 AUER G32 (C A ) 174 3 T 399 62 TLF 355 
Johnson Bros A Co v IP 12 T C 147 [1919J 2 KB 717 89 LJK.B 94 
121 L.T 643 

Jomt Official Liquidators of Peerdan Juharmal Bank Ltd t CIT [1954] 25 I T R 
140 AIR 1954 Mad 868 [1954] I M L J 282 67MLW 143 1954MWJST76 
Jones v IR TTC 310 [1920] 1KB 711 89LJKB 129 121 LT 611 
Jones t> Palmer (Nottage In re) [1895] 2 Ch 649 (C A) 64 LJ Ch 695 73 LT 
2C9 11 TLR 619 

Jones t South West Lancashire Coal Owners Assn Ltd 11 TC 790 (ELL) 1927 
A C 827 90 L J K B 894 137 L T 737 43 T L R 725 
Joseph Hargreaves Ltd In re 4 TC 173 (C A) [19001 1 Ch 347 69 L J Ch 183 
82 LT 132 16 TLR 155 

Joseph Kay Sir v CIT [1956] 29 IT R 774 ILP 19*6 Bom 165 A.I R 1956 
Bom 677 68 Bom L R 126 

Jot Ram Sher Singh r CIT 19341 T.R 129 I LR 66 All 933 AIR 1934 All 659 
7ITC 173 160 I C 197 

Jubb B B r CIT 1938 ITR 210 AIR 1038 Ran 315 177 I C 630 
Jude b Musical Compositions In re [1907] 1 Ch 651 

Jugal Kishoro Baldeo Sahai v I T O [1956] 30 IT R 600 A.I R 1956 All 670 
Jugal KishoreMukat Lai v CIT 6ITC 184 
Jugal Kishore Mukat La! In re 1938 ITP 494 

Jugal Kishore r Lakshmandas Raghunathdas IX R 23 Bora 659 1 Bom LR 118 
Juggdal Kamlapat Cotton Spg & Wvg Co Ltd v CIT [1955]28 IT R 78 
JuggutMohrai t? Sokheermoney [1871] 14 MI*4 289 

Jupudi KeBava Rao v CJT 1935 IT R 339 I LR 69 Mad 377 AIR 1936 Mad 
67 9ITC 64 159 I C 840 


49 849 

5*7 847 8*1 8*4 

8*7 

716 

121 

3S4 389 845 846 
8*3 8*1 8*6 

738 740 

771 

460 461,5o8 
375 389 431 


20 

CC9 

637 698 699 
51 626, 627 6 8 
630 643 
56 570 635 
1 164 166 169 

174 189 
733 


81 82 225 
6 8 ** 

84 155 161 16 n 
451 


84 86 451 
48 60 6o5 

2 3*4 439 

97 39* 396 40o 


384 390 


527 773 
110 135 136 


216 

73 74 75 


426 

663 564 697 
100 242 327 
137 
592 

44R 457 
626 640 
216 

379 681 683 
217 

625 626 627 



TABJ E OF CABFS 


lxxxm 


PAGES 


Juthanm Jankjdas r CIT 1944 ITR 3U IX.R 23 Pat 393 AJR 1944 Pat 
291 


330, 377, 848 851, 


Jyoti Bhushnn Gupta r CTT 1950 IT R 777 AIR 1950 All C22 
Jyoti Prasad Singh rCITOITCCS AIR 1031 Tat 15 130 IC 43 
Jyoti Prasad Singh Doo Raja In re 1ITC 103 IX R 1921 Tat 81 AJR 1921 
Pat 103 CO IC 357 


Jyotikana Chowdhuranl r CIT [19511 20 ITR 424 AIR 1951 Assam 113 
reversed CIT r Jyotikana Chowdhuram [I957J 32 I T R 705 (SC) A IX 
IO 08 SC 19 

Jyotmdra Karayan Sinha Chowdhury In rt 1915 ITR 203 

Jyotmndra Narayan r Stato of Assam [1951] 19 ITR 379, ovomilod CIT t> 
Benoy Kumar Sahas Roy [19j7] 32 IT R 400 (S C ) 

Jyotishaan Kahraata Sn CIP r Soo Sri Jyotishwan Kahmta v CIT 
K. JL O Chettyar Firm CIT r $eo Cbottvar XJLO Firm r Cl T 
K JL Selected Coal Co ofManhbum 7n re Soo Selected Coal Co ofManbhmn K M. 
In re 

K. P S \ Rajarathma Nadar A Sons CIT r Soo Rajarathma Nadar K P S V, A 
Sons r CIT 

K. P V Shaik Mohamad Rowther A Co CIT r Soo Shade Mohamod Rowthor 
KPV A Co r CIT 

K P SL T T Thingaraja Chotty A Co CIT r ScO Tluagaraja Chotty KXJLTT, 
A Co r CIT 

Kadir Moludeon Marakayar r Mutliuknshna Ayyar I IT C 0 IX R 20 Mad 230 
Kahan Chand A Kishan Chand t CI T 1914 I 1 R 472 

Knithal Gram A Bullion Exchingo Ltd (In I«iq ) In re [1954] 25 ITR 87 LXR 
19^4 Pun 075 A IJt 19 »4 Pun 84 55 Pun L R 400 
Kajon Ma! Xalyan Das t CIT 4 IT C 00 

Kajonnial Kalyanmal r CIT 3ITC 451 AIR 1930 All 209 122 I C 741 
Kalachand Douraal r CIT 1942 ITR GO! IXR 1942 Kar 582 AIR 1943 
Sind 85 200 IC C31 

Kolekhan Mahammad Hamf Firm t C IT [1950] 30 IT R 622 
Kali Prasad Singh v CIT [195o]27lTR 600 AIR 1055 Pat 421 
Kail Prasad Singh In re [1950] 29 IT R 42 I L R 1955 Pat 693 AIR 1950 
Pat 382 

Kali Prasad Singh Raja t- CIT [1051] 19 ITR 472 AIR 1051 Pat 151 
Kalidmdi Subbaraju Gopalaraju A Co r CIT [1955] 28 ITR 102 AIR 1955 
Andhra 281 

Kajai Mechanical Works t> CIT [19„3] 24 ITR 353 AIR 1053 Pun 301 
Ka u Bab u Lalchand r CIT [19^0] 2D IT R 281 AIR 1956 Cal 688 
Kmu Mai Shori JIal r CIT3ITC341 AIR 1929 Lah 461 117 IC 228 
Kaluram Ivanfeana In re 1947 I TX 209 AIR 1948 All 28 
Ka yan Mai Budhulal In re, 1950 I T R 54 

Kalyanj! VithaldaB r CIT 1037 ITR 00 (PC) ILR [1037] 1 Cal 053, AIR 
1937 P C 30 04 IA 28 39 Bom IR 374 166IC 445 10ITC 163 

Ka ^kh ya Narain Smgh Maharaja v CIT 1942 IT R 177 AIR 1042 Pat 491 
202 IC 270 

Karam Singh « CIT 1943 ITR 513 (PC) 47 Bom LR 545 ILR 
22 Pat 713 AIR 1043 PC 163 70 I A 180 210 IC 1 


Kan ^^hya Narain Smgh i CIT 1040 ITR C73 A.I R 1947 Pat 116 230 IC 

Kamakshya Noram Singh t CIT 1946ITR 683 affirmed 1947 ITR 311 (FC) 

t CIT 1948 ITR 68 AJR 1949Pat 83 
^vamakshya Narain Singh Raja Bahadur t CIT [19„4] 26 ITR 663 XIR 1955 
^ Pat 179 

Da3 ' Inrt 1940ITR 404 

.’, nr - h Maharaj Kumar i CIT [1954] 20 ITR 79 I LX 33 Pat. 366 
A.LR 1954 Pat 540 


030, 541 
94 

70 80 327, 357 
410 423 429 


23 682 
21,133 

90 


709 

103 104 233 235 


772 

859 

536 650 658 


647,054 055 

842 

503 


57 

133 

CCI 

650 

66 670 

620 

377 

228 229 233 

54 55 72 94, 298, 
408 


165 ICO 447, 448 

5 78 79 80 96 97 
101 108 132 133 
134 227 332 403 
404 423 

21 90 530 
7 66 72 156 172 
852 803 
202 635 


298 

467 

701 851 



1XXXIV 


THE INDIAN INCOME TAX AOT 


PAGES 


KamalSingh Maharaj Ivumar v CIT [1955] 28 IT R 242 

Kamdar In re 1946 ITR 10 (F B ) AIR 1945 Bom 442 47 Bom LP 742 


KaradarBros v 0 IT [1955]27JTR 17b JIB 33 Pat 1018 A JR 1955 Pat 122 
Kameshwar Singh Maharajadhiraj Sir v CIT [1957] 32 ITR 377 AIP 1957 
Pat 400 

Kameshwar Singh Sir t CIT 1947 IT R 246 AIP 1048 Pat 1 


Kameshwar Singh Sir t CIT [1954] 26 IT R 121 AIR 1955 Pat 146 affirmed 
[1957] 32 IT R 587 (S C ) AIR 1957 S C 667 
Kamlapat Motilal v CIT 1950 IT P 812 AIR 1950 AIL 249 
Kamlapat Motilal t ITO [1956] 29 IT R 192 
Kanak human Sahiba Maharani v CIT [1955] 28 IT R 462 
Kandappa Mudahar M. S v CIT [19^7]32ITR 313 AIR 1957 Mad 751 
Kangra \ alley Slate Co v CIT 1935 IT R 324 
Kanhaiya Lai Goenka In re 1941 LT R 25 

Kanhaiya Lai Umrao Singh t CIT 1941 ITR 225 ILP 16 Luck. 679 A I.R 
1941 Oudh 279 192 I C 609 
Kanhaiyalalv CIT 1937 ITR 739 9ITC 368 

Kanhaiyalalt CIT 1941 ITR 70 IL.R 1040 AIL 795 AIR 1941 All 15 192 
IC 530 

Kaniram Ganpat Rai v C IT 1941 IT R 332 AIR 1941 Pat 527 194 IC 464 
Kamram Ganpatrai t CIT [1953] 23 ITR 314 AIR 1953 Pat 271 

Kaniram Hazanmull v CIT [1955]27ITP 294 

Kannan P ice Mills Ltd Sri CIT t See Sri Kannan Tice Mills Ltd v CIT 
Kannappa Naicker A Co v CIT 1937 ITR 49 ILP 1937 Mad 814 AIT 1937 
Mad. 316 10ITC 154 168 IC 13 

Kanodia Bros v CIT [I952]22ITP 311 AIR 1953 AIL 41 
Kanpur Steel Co Ltd. t> C 11 [1957] 32 IT R 56 

Kantilal Chimanlal Shah t CIT [1954] 26 ITR 303 ILR 1954 Bom 1260 AIR 
10 jj Bom 53 56 Bom L.R 810 

Kantilal Manilal v CIT [19^6] 30 ITR 569 AIR 1956 Bom 381 53 Bom 
L.R 639 

Kanumarlapudi Lnkshmmarayana Chetty t ITO [1956] 29 ITR 419 AIR 1957 
Andhra Pra 159 

Kanwalnen Hamir Singh r CIT 1938 ITR 675 ILR 1938 AIL 1004 AIR 1939 
A1L7 

Kapoor t CIT [lDoo]27ITR 348 AIR 1955 Pat 102 

Kapurthala Maharaja o! r CIT 1915 ITR 74 ILr 20 Luck 212 AIR 1946 
Oudh 3„ 


KaramChandr CIT 5ITC 313 AIP 1931 Lah 601 131 I C 639 
Karam Ilahl Muhammad Shaft r CIT AIR 1929 Lah 556 3ITC 4^6 ILR 11 
Lala 33 11GIC 547 

Karamwj Govindji r CIT [10 j 7]3IITR 9o3 

Karnanl Industrial Bank ltd. r CIT [1954] 2^ ITR 5oS AIR 19o5 CaL 304 
Kamam Industrial Bank Ltd. v C.LT (19>G]30ITR 16 
Karumuthu Cheltiar r C IT [10 j 3] 24 I T R. 593 AIR. 10^1 Mad. 527 
Karan >'h Kanganl r C I T 3 IT C 2S2 (I B ) AIR 1929 Mad. 3.» 

Kmreppiah t illai r C I T 1041 I T T l I KR 1941 Mad. 220 AI R, 1041 Mad. 225 
191LC US 

Kaii Chetliar cCJT2lTC03 

Raima th BatjU rC.IT4 ITC 4“2 AIR. 1032 41L 1 136 I C STo 
Kaamathan Cbettiar v ClT K93ITR 89 8 ITC 96 


701, 703 

6 62 65 70 71 
73 79 153 157 
175 266 267 318 
324 325 326 337 
444 445 447 597 
618 
670 


28 428 4°9 
21 323 335 3o6 
337 359 363 364 
670 671 

2 23 96 
352 671 672 M6 
681 710 
681 

399 409 

400 

834 835 


651 662 504 
471 63o 669 83 j 


464 471 
364 670 
61 623 
628 630 


626 6°7 
643 


49 50 82 


623 624 628 643 

650 

652 

556 


364 570 571 


689 717 

159 164 446 418 

449 

56 67 

1 7 19 22 96 106 
332 

634 675 

322 351 S9S 
366 
3j0 
8»5 
285 
"0 

51 626 643 6t> 
751 

670 672 

707 

179 



TADLF OF CASES 


IXXXV 


FACES 


X&stureband Ltd. Sir t CIT 10491 TR 493 AIR 19^0 Bora 1 01 Bom LR 
687 

Kaura Lai \ishwan Das t CIT [19./4J2GITR <312 

Kaun Timber Co Ltd. r Comr of Taxes 1913 A C 771 (PC) 109 L.T 22 29TL.R 
C71 

Kedar Laram Stngli t CIT 1038 ITR 167 

XedarKatht CIT 1947 IT R 224 I L.R 1047 All 49 A I R 1947 AIL 103 231 
IC 115 

Kedamath Xcaanwal r CI T 4 I T C 407 IX R 58 Cal 254 AIR 1931 Cal 209 
130 I C 911 

Kelly t Rogers 19TC C92(CA ) [1935}2XB446 104LJXBG1G 103LT 428 

KolaallParsons A Co t IR 21TC COS 1938 SC 238 1938 SLT 239 

Keren Kayemeth Ie Jisrool Ltd t IR 17 TO 27 (ILL) 1932 A C G50 101LJX.B 
459 147LT 1G1 48 TL II 459 

Kesanchand Xaverlal t Kayudu 1912 IT R 413 

Kesandas A Sons v CIT 2ITC 213 ILR 7 Lsh 138 AIR 1920 Lah 201 94 
IC 150 

Keshardeo Chamna In re 19351 TR 418 

Keshardeo Chamna In re 1937 I TR 240 IX R [1037] 2 Cal 358 AIR 1937 Cal 
583 172 I C 807 Affirmed Keshardeo Chamna t CIT 1939 I T R 394 (P C ) 
IXR [1039]2 Cal 300 AIR 1039 PC 1G3 42 Bom LR 129 182 IC 5 

Keshav Mills Ltd t CIT KW) JTR 407 52 Bom L R 72 on appeal [1953] 23 
ITR 230 (S C ) AIR 19o3 S C 187 1053SCR 9^0 55 Bom LR 503 


KoehavM Premcband r CIT [19*7] 31 ITR 7 AIR 1057 Bom 20 58 Bom 
v IR 945 

Keshavlat Punjaram t CIT 1944 ITR 185 AIR 1044 Bom 1G4,4G Bom LR 
. 134 214 1C 178 

Keahnchand Bhanabhaj r CIT [195l]20ITR 201 53 Bom LR GOG AIR 1951 
Bom 421 

Khairati Lai Babu Lai In re 1941 ITR G27 

KhanderaoGaehwar Pnnco v CIT 60 Bom LR 3C8 19481TR 294 AIR 1940 
Bom 17 201 IC 800 

rUiandvala A, Co v CIT 104G I T R G35 A LR 1047 Bom 89 48 Bom L R 625 
Ahatau Makanji Spg & Wvg Co Ltd i C I T [1950] 301T R 841 A I R 1950 Bom 
.. 73 ? 58Bom LR 885 

■^nemchand Ramdaa t CIT 1934 ITR 216 AIR 1934 Sind 4G 149 IC 1204 
affirmed CIT v Khemchand Ramdas 103S ITR 414 (PC) ILR 1938 Bom 
487 AIR 1038 PC 175 05 I A 23G 1761C 1 40 Bom LR 854 


A Co t CIT 1945 ITR 421 

"I°ban v CEPT [19^1] 20 ITP 423 affirmed Kshetra Mohan Sannyasi 
Charan Sadhukhan v CEPT [1953] 24 ITR 488 (SC) AIR 1953 S C 616 
1954 S CP 2G8 


KhetsidaaRatanlall v CIT [195512SITR 726 AIR 1956Cal 313 

w?®! 1 WaJjt *■ Go t CIT [I9o4] 251T R 462 AIX 1954 Pat 39G 

^osla I nre 1945 ITR 43G 

f^jasalchand v Mahadovgm [1875] 12 Bom HO 214 

K S?* nd Da S a v OIT [19u.7] 31 IT R 417 

“*01 Ram Karam Chand v CIT 2ITC 617 overruled Muhammad Hayat v 

jCIT 5ITC 159(1?B) 

n; S r £am Baghunath Sahai v CIT [1953]24ITR 170 AIR 1953 Pun 300 
Bam Teh Chand v CIT 3ITC 298 
fvnuairamMuranlal v CIT [1954] 25ITR 67 2 
iSSi* 1 £ 01T 4 ITC 178 AIR 1930 Nag G 

, il ai Bremchand Sir t CIT [1953] 241T R 506 (S C) 1954 SCR 219 AIR 
kJSC 600 50 Bom LB 745 J 

«ucabhoyChandahhoyt CIT 1049ITR 623 51 Bom LR 677 AIR 1950Bom 6 


581, 687 689 591 
48 60 488 

06 331 332 406 
7 79 81, 242 424 
405 466 

699 

C97 

726 732 832 

117 

10 190 205 209 

215 220 

863 

4 GO 64 G 654 
G58 


G8 60 82 299 730 
860 

155 

ICO 

445 

156 157 159 
161 172, 318 
446 448 

601 


491 


C08 

90 



300 

844 


45 66 


645 5G5 569 634 
GCG 668 672 679 
686 708 716 854 
648 051, 854 857 


49 54 62G 850 
852 

840 844 

647 C48 649 650 
116 117 119 
217 

442 609 

540 

843 

48 

663 854 
48 648 651 

71 455 
2 3 631 808 



1XXXV1 


THE INDIAN INCOMP TAX ACT 


i-aoes 


Kilbum Proportios Ltd i CIT 1010 ITR 131, AIR 1032 Cal 333,1 LR [1010J 
2 CM 314 

lulling Vnlloy Toa Co Ltd v Soc ofStntolJTC Cl IX.lt 48 Cal 101, AIR 1021 
Cal 40 01 I C 107 

King i Bnvton IT Comrs 0TC 103 29 TI It 712 

lung t Kensington Cornre (T x parte Arnmayo) 0 T C 270 (II K) [101GJ1 A C 215 
84LJKB 2109 113 LT 1083 31 TLit COO 
King Emperor r Hussain Ally & Co 1ITC48 ILIt 43 Mad 408 AI It 1920 
Mad 2o0 56 IC 1003 
Kirby t Stoolo 27 T C 370 

Kirk A Itandall Ltd t- Dunn 8TO C63 I3l LT 288 

Kirpal Smgh Sartlar t CIT 1937 I T It CIS A I It 1037 Lnli 897 170 IC 22 
Kirpaldaa Motandas t CIT 1012 ITIt 60> I Kit 1012 Kar CIt A.I R 1913 
Sind 64 200 I C 34 
Kirtanhl Rasiklal t CIT 7ITC 209 

Kirtikar v CIT [1035] 28 IT It 008 I Lit IDoOBom 120 AIR 10oC> Bom 430 
63Bom Lit 122 

Kishan ('hand Khanna A Sons In re 1044 IT It 2t>9 
Kishan Lai t CIT 1038 I TR 108 

Kishan Prasad A Co Ltd v C IT [I0o5] 27 IT R 49 (S C ) \ IR 10^5 S C 2o2 
LisbonKisborc t CIT 1933 ITR 143 ILR 14 Lah 2o5 A-I R 1033 Lab 281 
141 I C 416 6 IT C 345 overruled Madan Mohan Lai r CIT 103^ I TR 
438 (F B) 

Kishinchand Chellaram t CIT [19 j 6]29ITP 993 A.I R 1050 Bom 2S2 
Kishore Chand Pamji Das In re 19o0 ITR CSO AIR 19u0 L Pun 314 
Lisbon Lai Makundi Lai In re 1941 ITR 193 
Lissendas Bagrt v CIT 2 IT C 324 (F B ) 

Lnecn v Ashton 31 T C 343 209 KT 252 [19o0] 1 All 1 R 082 CO T L R 10S0 
Kneen t Martin 19 T C 33 (C A.) [193^] 1 L B 499 104 L J L B 301 152 L T 337 
Ivneeshaw v Abcrtolh 1041 IT R SuppL 121 [1940] 2 L B 29o [1040] 3 All ER 
600 23 TC 4G2 109KJK.B 700 164 LT 220 
Knight t Calder Grovo Estates 3o T C 447 

Kmghtsdate Estates t C IT [19o5] 28 IT R 050 AI It. 1950 Mad. 487 
Lnopp v CIT 1948 ITR 398 

Kodak Ltd. i Clark 4 T C 549 (C A ) [1903] 1 K.B 60o 72 KJ K.B 3C9 88 KT 
16„ 19TLP 243 

Kodun Pulleswara Faoi CIT 1947 ITR. 425 AIR 1948 Mad 170 
Koettgen s \\ ill Trusts In re Sco \\ estminster Bank t Family I\ elfaro Assn Trustees 
Kotak v CIT [1952] 21 ITR 18 AIR 19^2 Bom 242 I KP 19„2 Bom 1010 
54 Bom LP 169 

Kotha Govindarajulu Chettiar t CIT 1944 ITR D7(FB) ILR 1944 Mad. 504 
A.IR 1944 Mad 245 

Kothan t> CI T [1951] 20 I T R 679 A.I R 10u2 Mad 227 

Krishna & Co In re 1939 ITR 613 

Krishna Ginning t Pressing Factory v CIT 5ITC 334 

Krishna Hydraulic Press Ltd t CIT 1943 I TP 504 AIR 1944 CaL 116 212 I C 
606 


Krishna Iyer & Sons v CIT 3ITC 286 ILP62 Mad 367 A.I R 1929 Mad 67 
115 IC 254 

Krishna Kumar t CIT 6ITC 295 

Krishna Lai Sil In re ILR 60 Cal 357 AIR 1932 Cal 886 6 I T C 293 1401 C 1 
Krishna Sugar Mills Ltd. Lord ITO r See Lord Kn hna Sugar Mills Ltd t IT O 
Knshnaswami Mudaliar t CIT [19^6] 30 ITR 373 AIP 19o6 Mad 688 
Kshetra Mohan Sannyasi Charan Sadhuhhan C E P T t See Khetra Mohan i CEPT 
Kumar Deba Prosad Garga i> CIT 1943 IT P 546 

Kumar Jagadish Chandra Sinha t CIT [1955] 28 ITR 732 AIP 1956 Cal 48 
Kumaraswami Chettiar i ITO [1957] 31 ITR 457 AIP 19o7 Mad. 441 
Kunjamal A Sons 7nre 1941 ITR 3^,8 

Kunwar Bishwanath Smgh t CIT 1942 ITP 322 ILR 1942 All 39S AIP 
1942 All 295 2011C 209 

Kunwar Kartar Singh v CIT 1937ITP 669 ILR 1938 Lah 47 AIP 1937 Lah 
905 175 LC 739 


79 639 590 

1 3 23 26 855 
8G5 

G93 

COt 794 
3o0 

33 242 C30 
530 611 

eg; 815 
6o9 562 664 

2S3 

635 

ooK 660 663 
102 105 


57 94 4-0 

71 

664 

828 829 855 
664 
820 
1 177 

403 

404 

6o 66 175 *53 

228 235 SI* 

37 


665 768 

4 626 .Sf OSS 

3 4 6 267 2b» 
446 460 46- 


625 627 


649 

561 841 


24 784 
70 82 66o 
161 341 

9 21 545 703 -0* 
28 465 466 470 




rxmr or 


ltxx\n 


non 


Xvmr]i MnnLr C.LT MTC 417 (l U) IU II 1 »t 1^7; VI P 1031 Pat 
S<M,133IC.'o3 


K*rre**»nt» CUT (I*» «)S»ITn.3l*» I MV 10 t M«L 9"7 UUIOHMad 
01J tlt» n JVLJ 72 

LC. Lid. r OL.n-t Gil 1 td. 101.1T U x '*rt*- 23 < H *-> U°l*] I All UR. ">10 
MTLP 230 

LTL SeR»r I*cjo*vt X Oil Mill /• rr ‘L* I actonr* & Oil Mill# LIT In rt 
LJ. Cm!'!a4 Ca In rt S#*f*ai , >la I.\ & (a Inte 
UK. 1 to*. r C.LT 31 ITU MS; UU I?-" ML *49 

ULUAT Fim r UT3ITCKft 

Ud&smR mmiLI r CIT o ITU. 114; I UR. 5sCal 0> 0, A.I1V 1031 Cal M7 
133 10 1ST 

UtV-m *aOur GIT IMS IT US (PG) *50 «■ n Lit „13 

IU* lUl^i Ran r CIT 2ITC.U I Lit 47 ML 631 M It 10 ' ML 

W Miasic 

U-.t&e*» IU* Riba JUm r L.LT 4 I T a Cl VI R. 1030 AIL 40 

U Ubii Px* PH UthtS Pm Inn pus IT U 1«6 

Utkkmtn IU« J rhr CKmvI r 1T Artvla <• Tribunal IPU LT IV 432 

Iwhhsun pa* N*r»ln Pa* Intt 2 I T C 1 

Pan !<*r In rr (I4.AJS1 I T IV 2.-1 A I R. P 3 ML 488 
UrUfira lULlcodii r CIT 1020 IT It. 2"0, VI U 1020 Pat. 470 161 IC 709 
01TC 4-1 


latltrara IU*.«eUl rOlT MTCMI 

Laehtuan Dm IUbu lUm rC.1T IMS 1T IV 2’o A I U IMS ML F. 3 148 IC 332 
Uehm*nD*tNminI)M In tr 1 U1 47 AIL GS, U IV 10.3 Aik IU, 1 ITC 378 
, sue 207 

UchnunPaaSajarr JTO (10 m]2S ITR. 302 

Uchminarajran ChaunaHa r OIT (lOo”] 32 ITIV 2t2 A.I TV 10^7 I at 40 
L» Lnimnnii Mod. r Li T IP *. J 2* 1 T T 322 A.I T- l« 2J On*. 3 
Lacy In rt (lB^j2Ch. 149 
Lad'iarmTajvinar Ba-chi(IPol]20 ITR. M 
Ladhuran Taparia r Glia h [UM1| 29 ITIV 103 \ IJV 1D5G CtL 604 
U S adapau Subba lUmalah r C.VT [10^0] 30 ITIV «93 A.I IV 10^7 Andhra Tra 
611 

IaLo-c I« Factonei Awn r C.UT 1031IT R. 3t-2 \ IIV 10V. Ulu 100 
Lajwantl&ialr C.I T I10.>fl} 30 I T U 22}. 

{**■?« 1 Sial rClT ll%7) 32 I T U 5% 

lAk*hmanan Chcttur r Gl T 3 I TO 121 MR. lO^O Mad. C7o 

lAjJhnunaa Cbrtttar r LI T 4 I T L 200 A. I I’ 1030 Mad 121 

Lakshmamcr & Son* r aiT M0o31 23 I TIV 202 (8C ) A IIV 10^3 S C 115 10^3 

t . S.C.IV 10^7 

Lalshml Animal r C.IT [102»]27 ITT ^31 A.IIV IPjoM aiL 200 

Laluhm. Paijl r C.I T 1011 I TR- 300 I UR 23 Tat 374 A.I It 1014 Tot 103 

. 2141C m 

, r™lIn*. Co r C.IT 104)ITT 051 A IP lP.OLah-234 
Lakjhm, Nanm Cododia L Co In re 1013 IT R 401 
Lak*hmi N ara >anScn A Son* Ltd In re IDVi I T R 2^. 

Lakshml lat Mahaderi Cara r CIT 1910 ITR 4S9 IXR 15 luck 7 2 n A I It 
1010 Oudh 302 IR9 I C 4 .S 
LAUhmi Shankar c \aijnath 11 R f Pom 24 

iAkihmmarain Bhadani t CLT [10ol]20lTR 591{SC) AIR 10^3 SC 429 

lAVshminarayan Ram Gopal L Son Ltd r Govt of Hyderabad [1951] 25 IT R 419 
{» C) [10^*5] J S OR 393 1935 S CUT C0o 1951S LA 1027 A IR 10^4 S C 364 


Chaudhury 1C Rnj* t State of Bihar[19j2]2I ITR 673 AIR 1952 Tat 463 
T S"B^ohandw lUstojn r CIT 3ITC 271 AIR 1929 Oudh 12« 112 IC 201 
ilohammad Sardar Moliammad i CIT IM1ITR 3«8 AIR 1935 Uah 858 
7ITC 374 159 IC C1G 


633 'lO k0 660 
6T3 G-. 

397 

410 


6oC 

631 

"03 
4* tO 

M2 65- R34 
635 MO 1|| 642 
610 661 02 S34 

60 411 061 
CGI Vm 

510 -17 IIS 5o0 
6..7 601 
622 G25 G27 

030 G3R 611 033, 


80S 

00 103 
FOG 

6 -9 81S 
378 400 
210 

703 704 SG5 
COo 771 

7S7 

4S 

6o9 

439 081 
69 

84 80 90 101,228 

S3 

390 


20 21 
28S 881 
70^ 840 
3S4 390 

841 

214 

033 039 610 097 
7<M 

31 30 105 110 
272 273 320 
00 
423 

COO 



lxxxvm 


THE INDIAN INCOME TAX ACT 


FAOE3 


Lai Mohan Krishna Lai Paul r CIT 1944 I TR 441 AIR 1945 Cal C2 218 I C 
507 

Lai Mohan Poddar i King Emperor2 ITC 428 AIR 1927 Cal 724 104 IC 903 
Lala Ganesh Prasad In re 19421 TR 286 1 Lit 1942 AU 470 AIR 1942 All 251 
2011 C 800 

Lala Har Kishen Das v CIT 1934 I TP 484 AIR 1935 Lah 959 8ITC 9 168 
IC 382 

Lala Indra Sen In re 1940 IT P 187 (F B ) ILR 1940 All 274 AIR 1940 All 
164 187 IC 554 


Lala Jrnda Ram v CIT 3ITC 345 

Lala Lachhman Daas Layer In re [1952] 22 IT R 418 AIR 1953 Pun 65 
Lala Sarju Prasad In re 1943 ITR 525 

Lala Shankar Shah s Estate « CIT 1946 ITR 600 

Lalbhai Dalpatbhai t CIT [1952] 22 I TR 13 AIR 1952 Bom 457 54 Bom LR 
573 

Laht Kishore Mitra v CTT4ITC 467 AIR 1932 Pat 1C6 140 I C 712 
Lalit Ram Mangilal v CIT 1950 IT R 28C AIR 1950 All 390 

Lahta i Tata Iron & Steel Co Ltd 1940 IT R 337 (F B ) ILR 1940 Bom 105 
AIR 1940 Bom 97 42 Bom L R 67 187 IC 389 
Laljimal Girdhar Das v CIT [1951]19ITR 418 

Lall Chaudhary PC Raja t CIT [1957] 31 IT R 226 AIR 1956 Pat 314 
Lall Choudhary PC Raja i CIT 1948 ITR 123 AIR 1949 Pat 126 
Lalla Mai Samgham Lai v CIT 1930 IT R 250 (FB ) ILR 17 Lah 494 AIR 
1930 Lah 762 91 TO 439 164 IC 598 
Lalli Ram Sunderlal Jhansi In re [1951] 19 IT R 372 
Lalta Prasad Chiranjj Lai v CIT 6ITC 182 
Lancashire Electnc Power Co v Wilkinson 28 T C 427 26 A T C 202 
Landes Bros i Simpson 19 T C 62 

Lang Propo'ler Ltd In re 11 TC 46 (C A ) [1027] 1 Ch 120 95 L J Ch 510 136 
L T 48 42 T L R 702 

Lastr London Assce Corpn 2 T C 100 (H L ) [1885] 10 AC 438 65LJQB 92 
63 LT 634 1 TLP 617 

LahUat IK 1943 IT R Suppl 78 (H L ) 25 TC 107 1943 A C 377 [1943] 1 AU 
ER 265 112 LJKB 168 16SLT411 69TLR 163 
Laver v Wilkinson 26 T C 105 

Law Shipping Co Ltd v IR 12 TC 621 1924 SC 74 
Lawless v Sullivan [1881] 6 AC 373 (PC) 

Lawrence t> I R 23 T C 333 

Laxmanappa Jamhhandi v Umon of India [I954]261 T R 754 (S C ) 1955 S C R 769 
1955 SC J 690 1954 SC A 1313 AIR 1955 SC 3 [1955] 2 ML J 94 
Laxmi Ins Co Ltd i; CIT 6ITC 24 ILP 12 Lah 757 A IP 1931 Lah 441 
136 I C 725 

lAxmichand Jaipona Spg &Wvg Mills In re 19501 TR 919 AIR 19oOE Pun 335 
Laxminarayan t CIT 3ITC *.69 

Laxmi pat Mahadevi Garu Maharam t CIT 1944 ITR 489 
Laycockt Iroeman Hardy A, Willis Ltd 10391 TR 237 (C A) 22 T C 288 [193912 
KB 1 [1938] 4 AU ER 609 108LJKB 270 160LT41 55TLR218 
Leader t Counsel 1943 ITR Suppl 43 [1942] 1KB 364 [1942] 1 All E R 435 
1IILJKB 390 167 LT 16b 24TCJ78 
Leahy i Hawkins 34 T C 28 214 L T 240 [1952] SABER 759 
Loo t IR 24 T C 207 22 A T C 393 

Leods Permanent Benefit Building Society v Malian dame 3 T C 577 (C A ) [18971 2 
Q B 402 C6LJQB 813 77LT122 13TLR635 
Leeland v Boarland [1940] 1 All ER 13 27 TC 71 1947 ITR Suppl 118 
Leeming c Jones 15 TC 333 (HL) 1930 A C 416 99LJKB 318 143 LT 50 
4GTJLR 296 

Lepg (CJJ) A. Son Ltd r IR 12 TC 391 

Legge r Fictions Ltd 22 T C 465 101 LT 59 55T.LR 828 [1939] 3 All F R 220 


648 551, 652 655 

557 

720 

842 843 

843 

10 31 78 153 196 
224 225 237 238 
320 322 424 
670 

5 712 865 866 867 
459 4C1 C75 676 
077 682 
726 727 730 

285 

564 G57 

72 100 162 230 
232 235 242 

37 498 618 793 
659 711 
198 
297 # 

292 293 294 

48 

642 


773 

74 91 376 
10 49 51 767 70S 

396 408 409 

319 329 
203 

6 866 

702 876 

351 352 602 607 
465 467 469 4.0 
62o 628 629 

424 

320 
758 

7 

128 

100 104 226 2°9 
231 233 234 
329 411 
110 




TABLE OF CASES 


1XXXIX 


PAGES 


Leigh t IR 11 TC 690 [192S] 1 K B 73 9GLJKBS53 137 LT 303 43TLR 
528 

Loveno r IR 13 TC 4SG (HL) 1928 A 0 217 07LJKB377 139 LT1 44 
TLR 74 

Lindsay r IR 18 TC 43 1933 SC 33 1933 SXT57 

Lmdus & Hortjn r I R 17 T C 442 

Linen 1 \\ oollen Drapers Institution t IR 2 T C 6^1 

Linga Reddi c CIT 2ITC 303 I LR 50 Mad 7C3 AIR 1927 Mad 818 104 
IC 703 

Linton tr Chapman 13 TC 448 1928 S C 209 1928 S LT 154 
Liquidators of Puma Ltd r CIT [1951120 IT R 95 reversed [1954] 25 IT R 2G5 
(SC) 1954 SCR 767 1954SCJ 294 I LR 33 Pat 237 AIR 1954SC 253 


Liquidators of Purea Ltd t CIT [1957] 32 ITR G03 

Liverpool A London & Globo Ins Co r Bennett G TC 327 (H L ) 1913 A C G10 
82 LJ KB 1221 109 LT 483 29 TLR 767 
Liverpool Com Trade Assn Ltd t Monks 10 T C 442 [192GJ2KB 110 95LJKB 
519 134 LT 750 42 TLR 393 
Moydi Sulley 2 T C 37 21 Sc L.R 482 
Ixical Govt Board t* South Stoncham Union 1909 A C 57 

Loehgelly Iron & Coal Co Ltd r Crawford G TC 257 1913 S C 810 50 Sc L R 

. 697 [1913] 1 SLT 381 

Lock* Jones23 TC 749 1942 ITR Suppl 153 

Lokamanya Tdak Jubdeo National Trust Lund In re 1942 ITP 26 4IR 1942 
Bom Gi 43 Bom L.R 1027 198 IC 544 


Bokenath Prasad Dhandhania r CIT 1940 ITR 369 A.IR 1940 Pat 010 189 
LC 202 

Lomas r Newton 34 TC 558 21G L.T 419 [1953] 1 WLR 1123 97 SJ 573 
[19a3] 2 All LR 801 

Bomax t Peter Dixon & Son Ltd. 1944 ITR Suppl 1 (CA.) 25 T C 353 [1943] 
2 All E R 255 1943 KB G71 112LJKB 593 169LT 145 59 T L.P 37G 

London & Northern Estates Co Ltd. v IR 16 TC 128 

London County Council i Att Gen 4TC 265 (H L ) 1901 A C -6 70LJQB <7 

_ 83L.T 605 17 TLR 131 

London University t \ arrow [1857] 26 LJ Ch 430 21 JP 590 5 W R 643 

Londonderry Presbyterian Church House t IR 27 T C 431 (C A.) 

B° r d Krishna Sugar Mills Ltd v ITO [1952]22ITP 410 AIR 1953 Pun 113 

Lord s Dairy Farm Ltd. v CIT [1055] 27 ITR 700 I L.P 1955 Bom 790 AIR 
1955 Bom. 352 57BomLR443 

Lothian Chemical Co Ltd. i Rogers 11 TC 508 

Lovell & Christmas Ltd. t Comr of Taxes 1908 A C 46 (PC) 77LJPC 31 97 
LT G51 24TLR 32 

Lowry v Consolidated African Selection Trust Ltd. 1940 ITP Suppl 88 (HI) 
23 TC 259 1940 AC C48 [1040]2AUEP 545 I09LJKB 539 164 LT 
66 6GTLR. 735 


15S 169 161 

10 245 24G 247 
81 228 229 234 
07 103 111 112 
21G 


24 

489 653 

31 34 35 327 342 
343 346 354 36G 
848 849 
859 

006 

75 76 77 419 

240 

4 

385 

155 1C2 

10 196 202 204 
206 211 220 732 

60 

282 

130 131 
591 

267 

205 

203 204 209 210 
215 

764 865 
329 

410 412 
169 


84 86 140 275, 
318 368 


B°yal Motor Service Co v CIT 1946 ITR 047 AIR 1947 Bom 15 48 Bom 
y B.R 613 228 I C 465 

Lucasr Charles Hammerton 26 T C 169 [1944] 2 A11ER 133 171 LT 270 
Lucknow Ice Assn r CIT 2ITC 166 AIR 1926 Oudh 191 92 IC 257 
Luipaard s VIei Estate t IR 15 TC 673 (C A.) [1930] 1KB 593 99LJKB 330 
142LT 589 46TLP 204 
Uikhmanjit CIT 1943 itr ig 4 
y nt v Wellesley 1947 ITR Suppl 120 27 TC 78 
i^rcott v W akely A Wheeler [1911] 1 KB 905 
J-ywis t> Cowcher 10 T C 438 

Lysaght v IP 13 TC 511 (HL) 1928 AC 234 97 LJK.B 385 139 LT 6 
44TLR 374 


M.&SM Ply t - Bezwada Municipality 47 Bom LR 687 (PC) AIR 1944 PC 71 


274 275 357 
334 387 
48 


66 71 
652 655 
388 389 430 
343 

275 423 

245 °4fl, ? 17, gM, 
81B RIO, KM 
4,001 



xc 


THE INDIAN INCOME TAX ACT 


PAGES 


M Ayya ami Nadar A Bros 01T v See Ayyasami Nadar M. & Bros t CIT 
M E Moolla Sons Ltd., Official Assignee Pangoon v See Moolla, M E , Sons Ltd t 
Official Assignee Rangoon 

M. K S Chettyar Firm CIT t See Chettyar M K.S Firm v CIT 
51 M A. K Mohideen Thumby & Co CIT v See Mohideen Thumby, JL5LA.K A Co 
i GIT 

M M Ispaham Ltd 0 E P T i See Ispaham M M Ltd. r CEPT 
II. S Kandappa Mudabar CIT t SeeKandappa Mudaliar MS » CIT 
5L S P Senthikumara Nadar A Sons CIT t See Senthikumara Nadar MSP 
& Sons v CIT 


51a Hla 5Ira Khine v 51a Hla Kra Prn 1938 IT P 663 AIR 1938 Ran 276 177 
IC 379 

McCash & Hunter t IR 36 TC 170 

MacDonald v IP 23 T C 449 [1940] 1 K.B 802 66 T L R 665 109 L J Is. B 609 
164 LT 28 

M Donald v Stand 8 T C 420 (H L) 1923 A C 337 
M Dougall v Smith 7 T C 134 1919 S C 86 56 Sc L.R 90 

Macduff In re [1896] 2 Ch. 451 (C A ) 65 LJ Ch 700 74 LT 70b 12TL.R 452 
McGregor & Balfour Ltd v CIT [1955] 27 I T P 389 

Machinery Manufacturers Corpn Ltd. v CIT [1957] 31 ITP 203 AIT 1957 
Bom 14 58 Bom LR 966 
Machon t McLoughhn II T C 83 (C A.) 

McKenna v Herhhy 7 T C 620 
Mackenzie t Arnold 33 T C 363 (C A ) 

McKie t Luck 9 T C 611 4 A T C 293 
McKinlay i H T Jenkins A Son Ltd. 10 T C 372 
Mackintosh t IR 14TC 15 7 ATC 209 

Maclaine* Co i Eccott 10 T C 481 (H L ) 1926 A.C 424 95 LJK.B616 135 
LT 66 42TLP 416 

Mncloan t Trembath[1957]31 IT R 364 36TC 653 [1956] 1 WLR 437 100SJ 
318 [1956] 2 All EP 113 221 LT Jo 217 
McLelJan Raws on A Co Ltd. t Newall36TC 117 
McMillan v IR 24 T C 417 1942 S C 224 1942 SLT 252 
Macnabbt CIT 1936 ITR 30G , AI R 1936 Lah 100 9 IT C 352 167 I C 584 
Macpherson A Co t Moore 6 T C 107 1912 S C 1315 49 Sc L R 979 
MacToggarti StruraplOTC 17 1925 SC 599 1925 SLT 487 
Madalai Nadar T 51 51 A Co t CIT [1956] 30 IT R 191 A.I P 1957 Mad. 130 
51adan Gopal Bagla v CIT [1952J22ITP 464 AIR 1953 All 141 
5Iadan Gopil Bagla i CIT [19o6] 30 IT R 174 (SC) 1956 SCR 551 AIR 1956 
S C 571 

Madan Mohan Lnl r CIT 1935 IT R 438 (F B ) 11 R 16 Lah 937 AIR 1935 
Lah 742 I5SIC 718 

5Iadan Mohan Mullicl In re 1938 IT R 315 

Madanlal Dharmdharka r C IT 1948 IT R 227 50 Bom L R 335 AIR 1949 
Bom 24 


Madappai CIT 1948 ITP 385 

Madhavakmhnauh r 1TO [1954] 2 jITR 72 (S C) 1951 S C R 537 19o4 SC J 
120 19^4 S C A 962 AIR 1954 S C 163 
5Iadliarjee Damodar Thackersay t CIT 1935 IT R 457 7 IT C 216 
Madhavlal Smdhoo r Idurkar [1956] 30 IT R 332 
Madras C Southern Marat ha Rly r IR 12 TC 1111 

Madras Central Urban Bank Ltd i CIT 31TC 3*>7 IL.R 62 Mad 640 AIP 
19°9 Mad. 3S7 118 1C 107 

Madras Hcetnc Supply Corpn Ltd r Boarland [19 jo] 27 ITP 612 (TIL.) 

Madras I rovineial Co operatiro Bank Ltd r CIT 1933 ITP 1„8 ILR 56 Mad, 
837 A I 1 1933 Mad 489 144 I C 42. 

Madura Knitting Co r CIT [19o6] 30 IT R 764 ATP 1957 Mad 488 

Magmram Bangor C Co In re IDJIITT 6“3 ILP [1941] 1 Col o72 AIR 194. 

UL .97 .00 I C 246 
Magraw r Lewis 18 T C 2.2 


758 
279 
46 732 
203 206 211 
66 172 252 


33 346 351 
91 278 
423 

138 332 
48 

108 140 424 
739 


282 

100 230 
451 

335 340 
563 

338 403 


3G2 


329 361 383 


67 94 470 703 
94 


6 175 176 423 
602 840 851 85B 
857 

655 6<»7 


8 889 893 
707 

712 8C6 
91 


475 

53 


3 10 475 
358 550 652 55# 


378 400 
91 278 



TARLI OP CA8FS 


Mahabir Pmhad r CAT flOTSJ 221T U 200 A I It 1<L,3 Pun 10 
Hahalirranhad A Sons r C11 1015 ITU 310(115} I L.R 1915Lah 457 AIR 
1015 Lah 217 221 10,-01 

M&habir Prasad r C.IT (19oI]20ITU 472 AIR 10 >2 All 271 
Mihalir Prasad Munna Lai r LIT 1947 I T R 393 A I R 1047 All 414 


lUhskr Prnsad KiranjahUI rC.IT [10^5127 I T R 2GS (S B ) HR [19^1 1 All 
2G1 AIR 195.1 All 290 IDjSALJ HI llbSAUR 210 
ilahadeo Ashram Pravul r C I T 2 IT C 281 1927 I L.R 0 Pat 29 , A I R 1927 
Tat m 100 I C 897 


377 39^ 400 
847 

6o5 0u t 098 099 
701 


halaitmwala r CIT [1954] 20 IT R 177 AIR 1955 Bom 22 , I L.R 1954 
Bom 000,50 Bom L.II. 727 


Hahahram Ramjcedo* In re 103811 R 205 revered 1010 IT R 442 (PC) I L.R 
[lOIOJ2Cat215 07 I A 239 AA R 1010 PC 124 189 I C 154 42 Bom LR 

Mahammad Farm] In re I07SITR 1 195 : 

ilahanknli Subba llao rCIT [19571 3! I T U 807 A I R 10o7 Andhra Pm 113 040 

J ahant Puran Ual r Darahan Das I L.R 34 All 108 14 I C 098 204 2 

ilahant Rnghnbar Prasad r C I T [1054] 20 I T R 118 2‘ > 1 

Maharaj Rag Cub Ltd r CIT 5 1 T C 201 77 20 

M l rBJ Komar Kamal Singh OI T r Sec hnmat Smgh Mnliaraj Kumar r C I T 
aharaj Kumar of \ imnngumm In re Sco 5 imnngaram Mabaroj Kumar of In re 
* aharaja Bikram Kidiore of Tnpura I'ror of Assam r Sco Rtkram Kish ore Maharaja 
oilnpnrtr Iror of Assam 

JUharaja Chintamanl Saran Nath Sah Deo CIT r Sco Chintamam Saran hath Sah 
Deo Maharaja r CIT 

a ^ ra ^'jK Atri! 'U 1 3 a J\aram Smgh CIT t Sco Karaahhya Karam Singh Maharaja 

H*}**!*otlitn.TT, CIT r Sre Bcnjre) Malar.), of t CTT 
.j.h.rajaof K.purth.U CIT o Sco hopurthil. M.h.nrj.of i CIT 
«.hmj>of PM..U CIT r Sco Patiala JIal.oraia or c III 
aharajah of Pithapuram C IT r Sco 1 ithnpuram Maharajah of t CIT 
aharajaPratap Smgh Bahadur rrov of Bihar r Sco Pratap Smgh Bahadur Maharaja 
r IVov of Bihar 

laharaja Ram Ran Vljaya Frov of Bihar i Sco Ram Ran ijayn Maharaja t Pror 
. of Bihar 

harajadhiraj of Darbhonga CIT t Sco Darbbanga Maharnjadhirnj of t CIT 
S™ t cTf 11 Kamcshwar Smgh CIT r Seo Kamcshwar Singh Maharajadhiraj 

Maharajadhjraj Sir Kamcshaat Smgh CIT t Seo Kamcshwar Smgh Sir t> CIT 
^rajadhuoja of Darbhanga C Ag I T t Seo Darbhanga Alaharajadhiraja of t 

Maharajidhiraja of Dharbhanga CIT r Seo Dharbhanga Maharajadhirajn of t 

luil ararU 9 yan Mnnjan Kuari CIT i Sco Gyon Manjari Kuan Maharam u CIT 
j r a “ aran ‘Janki Kuer CIT t SceJanhiKuer Maharam t CIT 

cYt K ano ^ Kuman Sahiba CIT r Seo Kanak Kumart Sahiba Maharam i 

Maharan^LjixmipatMahadoriGaru CIT t SeoLaxmipatMahaderiGaru Maharam 

MaJuLukh Ram MadanW , CIT [HU,] 27 IT P 696 AIR 1955 Pat 420 658 

h " 11m Madanlal i CIT [1055J28ITR 299 ILR 33 Pat 390 AIR 
v . lfl 54Pat 637 699 

Choudhant CIT 1949ITP 454 AIR 1952Nag 205 22 23 

, iV 1381 ™ Rowther r CIT 2 IT C 482 100 I C 308 AIR 1927 Mad 10^3 48 374 

Kass‘m Rowthcr t CIT2ITC 488 AIR 1928 Mad. 371 109 IC 322 00 184 

d 1 CIT 5 IT C 279 AIR 1931 Lah 656 132 IC 1 304 69i 

E r X°Vy ,lle CLT t> SeeConville Major i CIT 
£:? 0<l!C . G1T 1 Seo Goldie Major t CIT 
ln re Sco Iohn Major In " 

&1 T°y 11,cr y Inre 1942 ITR 422 649 6o4 

SlaVfc nT^^“Sarup /nre 1ITC 416 AIR 192oAlI 298 86 I C 27 470 84C 

lan Mal Pamchand r CIT 1041 ITR 330 461 4f2 


609 

195 227 240 


204 209 
77 208 215 


sen 


THE INDIAN INCOME TAX ACT 


PAGES 


Malaht CIT 2 IT C 443 AIR 1928 Nag 10 1051C 155 affirmed Mohammad 
Ibrahim Riza i CIT AIR 1930 PC 226 67 I A 260 (PC)> 32 Bom L.R 
1538 12a I C 879 

Malak v CIT [19o6] 29 IT R 238 AIR 1957 Nag 56 

Malayalam Plantations Ltd v Clark 19 T C 314 

Malcolm t Lockhart 7 TC 99 (HL) 1910 AC 463 120 LT 449 35TLR231 

Malik Damsaz Khan t CIT 1947 I TP 445 (PC) AIR 1047 P C 176 74 I A, 
93 50 Bom 1 R 532 

Mahk HL L Sonst CIT [1957]32ITR 253 (SC) 

Mallandam Investments I td. i Shadbolt 23 T C 367 

Mallett v Staveley Coal L Iron Co Ltd 13 T C 772 (C A ) [1928] 2KB 405 97 
LJXB 475 139LT 241 

MamadXeyit CIT 1943 ITR 484 ILR 1944 Mad 309 AIR 1944 Mad. 10 
211 IC 426 

Mamanchand Fakirchand In re [1954] 26 ITR 112 

Manager Radhika Mohan Roy \V ards Estate In re Sep Radhika Mohan Roy IN ards 
Estate Manager In re 

Manavedan Tirumalpad t CIT4ITC121 AIP 1930 Mad 7G4 

Manavedan Tmimalpad t CIT [195o] 28 IT R 615 I L.P 1956 Mad. 209 AI R 
19-6 Mad. 432 [19-6] 1VLLJ 272 

Manhhum Transport Co Ltd i CIT 6ITC 203 

Manchester Mayor etc of t McAdara 3 T C 491 (H-L ) 1896 A C 500 45 L J Q B 
672 75 LT 229 12TLR 606 

ManeckjiDadabhoy Sir i CIT 1949ITR 661 

Maneklal Chumlal & Sons Ltd i CIT [1953] 24 IT R 375 I L.R 1953 Bom 1294 
AIR 19-4 Bom 135 65 Bom LR 819 


196 197 202 
126 

625 627 C30 
424 

5C0 561 660 

702 

128 

393,3S5 404 

301 302 
223 


698 701 
657 

220 

497 519 

4 634, 643 
646 697 B-G 


Mangalagm Sn TJmamaheswaraGm& Rice lactory Ltd t CIT 2 IT C 2gl (FB) 

AIR 1926 Mad 1032 97 IC 850 295 296 321 

340 430 

Mangalchand Gobardhan Das i CIT [19o4] 26 IT R 706 AIR 19o4 Assam 89 551 556 

Mangalchand Mohanlal In re [19o2]2UTR 164 49 66 

Mangaldas Verma i CIT [1954] 2- IT R 175 (TB) ILR 19o4Bom 567 AIR 

1954 Bom 184 55 Bom LR 1019 845 

MangdalRungta t CIT [19—] 23 I TR 167 AIR 19»5 Tat 366 66 

Manibbai Fatel i CIT [1953] 23 I TR 27 AIR 1953 Bom 258 55 Bom LR 141 254 
MamckamChettiart CIT 19371 TP 534 AIR 1938Mad 52 1731 C 31 91 TC 

407 85 ISO 

Mamckam Chettiar i 1TO 1938 ITR 180 (FB) I L.R 1938 Mad. 744 AIR 1938 

Mad. 360 1741 C 423 771 772 

Manindra Chandra Nandi i Sec o!StateIL.R 34 Cab 2-7 7 134 

Mamndra Lai Goswnni c IT O [19 >6] 30 IT P 650 AI R, 19-0 Cal 443 67 751 

Manmdranath Dash i CIT [1955] 27 ITR 522 AIR 1954 Pat t>10 656 657 

Mann* Nash 16 TC 623 [1932] 1 X B 752 101 LJXB 270 147 LT 151 48 

TXR 287 81 

Mann Crossman & Taulin Ltd i Compton 28 T C 410 [1947] 1 All E R 742 410 

MannahlModir CIT [19-G]29ITR 30 AIR 19-6 Ons 37 703 

ManmUl Sagartnal t C1T [19-7] 32 IT R 15 AIR 1957 All 739 5G9 657 

Manohar DasXedarNath r CIT 19-0ITR 914 47 

Manohar Lai Dev Xarandas t CIT 3 ITC 317 IL.R 10 Lah C91 AIP 1929 

Lah 173 118 I C 43G 704 

Manohar Mukherji t Bhupendranatlx Mukherji I L.P GO CaL 4-2 (r B ) AIP 1932 

CaL 701 141 I C -44 201 

Manufacturers Life Ins Co of Canada r CIT 1038 I TP 321 4 881 8S4 

Manyam Moenakshamma Rajah r CIT [1956] 30 ITR 2bG AIR 19-6 Andhra 

229 90 134 

MarcddiXmhnaReldyr 1TO [10-"]31ITR 6"8 AIR 1057 \ndhraFra.308 7-2 

Margen«on v T> rc«oles Ltd. 2 TC 63 13a 

Margrett r Lowestoft N\ ater & Gas Co 19TC 48! 343 344 410 

Sfane Celeste Ssmantan Society r Uk 11 TC 226 43TLP 23 201 G15 

Manmulhu Nadar r C.IT [19-6]30 ITR G~0 AIR. 10-7 Mad. 44 46 

ManmuthulilUirC.1T 1945ITR.1SG I XR-194-Mad. 841 A1.R 194-Mad. 

307 2-4 



-Ami or ca<?m 


tent 


rices 


VnUlutUr lllSTCM 

J » I* >1! I rUtd* y*tVrt C x Ud. * Jf*j t Z? *J t I! 

SUfLaU * l scvtit i»» r Joly MT U 2>l (IP* ) I VI tU K 1 
Vanlmj IlrljMt Jltrsurr 1 id. r !/-* h #*j2oTC V| (11 I.) P? \C 393 
Slwtcnr “Lm* » Tt T>~ (H U) 11 .7 A l 312 M ] J h ll 3 9, |3r UT ' c o 
43TUU. lift 

m m( 4*8 Wl-I^Ul “ 3 nn 518 

i-'tndi r C*ojut Kn t “a A 1 It !•»« R* » 5iu 31 lton Ult 4U 13 s * I ( 433 
K«hT»«i.E,t r (,!T |l r /J5J1T1 3 Ml It) 

Yu* k U r < IT t«»IJ ITU 4 I; I UI P»4I 'U1 *jh \ I ft ir*!3 Jlad G*0 
210 I( 101 

'WrlUHtrUT VI 1L |<£9y*d 4 4 3 1TC302 II ItS|4 orerruVd 
C1T r lterlinjhan A (a-ralt C> MLI'X ITI 3*4 (PU) 

Viborr ITO IP*/JT>!Th All |4STf»'C«» JM 

i'» bn Uu A S t.. r Ul T 1033 1 T1 21- KMISIH \l! HU3 tab SU 

Mailra l ar»L»J r UI T Ult ITI' 21* 

lUlkarftfU* r U1T 1910 1 TIL 412 

Xatbunlur UIT (PUS)?! IT1 30 „ U I*. |*» - Sag 07 1 UI P»2N»g!40 
MaUrrkltt U ainatal r UT 7ITt M 1 4 I ( 310 A I 11 1 *31 All 0 - » 
M»’hj'»prawil 3 r ( IT |l'»-fl)3nITn f\ IT IPj 7 Nag 0 

V»t r han r 1 re-C3 oreb cf > ItrJSTC D" SO be I-1’ 3G0 
>*«*»▼» I« 20TUD1 (l.A)j 1914 Ml N5 [I n 44] I Ml UP 47. 113 UJ KB 
£*3*171 UT 2 * MTUI SI* 

M*v mra iv.,p r„, 4 ,j r CIT 6 1 TC 471 

Mj J^YlHalu^(Moms/Hr*)tl»*2-Jl O. 12f{UA),PIUJ Cb IBS 120UT 2bl 

l*iTrr t c, of Marebnter JtfWim r '***• MancHnttcr Jlaror etc of r JlcMlam 
SUmthanj fctVc lUrk r Ul T (l*M5J WlTK 2^3 

JUrnm'ar I wivff Tnrtmalt Jtnv* heater LIT 1*17 !T1 4SI All’ 1018 
laUStS 


Vedan Curumurtld Settr r CIT 1014 ITR 1*0 \ lit P14 Mad 3«C 
mW IP 7TUHO 

HeetiaVihl Mill* Lli, Mrv \ uranatbt fia tri c See Shree McennkJu MilN I td r 
\ itvanatha Saatri 

Mecnakabi Mill* Lt«] hrec CIT r *>« Free Vrenakdd M*IL* I td r C I T 
Sahib Tbarasanar In rt [10 >3} 23 IT U 4*>l \ 1 K 1D*>3 Mad 710 
«tbr»} r Alla IUUu 1012 IU 63 ; I UK 101- U»h 0.3 \ 1 P 1012 l C 27 
„ . 2001L 198 

Mfhar JUno hhanora r CIT 2 ITC 09 (IP) I Ul 63 Cal 31 A I P 192** Cal 
929 80 1 C 097 29 CA\ \ 909 

'JihUlankhiCo r C IT [19>0J3 0 1TB 181 (SC) 19>0SC] C>0 AIP I960 
b t 6*4 68 Skim UK 1015 
it . *V? lt * u PI* hh r I T O [If*>71 3 ’ IT P 274 

i^USIalbhirUajalr UI T 1037 1 T H 329 AIR 1937 Uili 303 174 IC 750 
»cla JUm A Son* r CIT [19*fJ29ITU C07(SC) 19.GSCR ICO AIR 19*>0 
w .®b 307 

S e Jf r 2 rt Sb,b 1)a >» 1 r C I T 1030 I T R 200 \IR 1930 Lnh 610; I Cl I C 310 
y 1 r See llrarulirocxl r I laden 

rt r U«*tonlalae« Hotel ltd 25TC 607 (C A) [1014] 1 AUER 221 113 UJ 
XT. 170 170 UT 40 00 TUR 103 
•Hcrcantilo Rank of India (ARcncj) Ltd In re 1912 ITR 512 
«erchant 1 | our Mills to Ll.l r C IT 1937 IT R 459 I UR 1933 Lah 229 AIR 
m7 Lah 870 

"Wejnston Steamship Co Ltd r Turner 5 TC 620 [1010] 2KB 023 80 UJ K B 
lU*102Ur3Ul 

emey ^ Harbour Board c 

QB 4 49 LT 781 


• Lucas 2TC 25(111 ) [1883] 8 A C 801 63 LJ 


* British Broadcasting Co 1029 A C 161 (II U) 
ie tro rLeatre Bombay Ltd r CIT 1010 ITR 038 


ICI 4^0 
333 

34 cr 

2>*> 29fl 


31 101 22b 
2-1 242 
4 J 
H*0 

Sjl 

331 

319 

"OS 

m"0 C34 

Lo 

101 212 
>*>*> >00 
84o 
10 

491 

GC2 

89 


-78 

09 70 29o 304 
--7 729 730 731 
733 

030 637 
-S3 4.o 


21 81 133 

5o0 81S 
61 627 710 
59 

C72 839 810 
443 458 


294 

20. 203 203 212 
720 807 
33 023 

79 91 319 375 

411 

137 

300 341 387 



XC1V 


TOE INDIAN INCOME TAX ACT 


FACES 


Metropolitan Structural 1\ orLs Ltd v Union of India [lOol] 2SI T R 432 A I It 10aG 
Cal 390 

Meyyappa Chcttiar i CIT 1933 I Tit 37 AIR 1033 Mad 14,141 10 330 

Meyyappa Chettnr t CIT 103a IT It 93 8 ITC 100 

Moyyappa Chettiar i CI1 1043 IT It 247 I LR 1014 Mad ICO AIIl 1013 Mad 

504 

Meyyappa Chettmr t C IT I9o0 IT R GS0 [10a0J 2MU 3a3 , A I R 19 »1 Mad 
500 

Mwn Channu Factories Union t CIT 1930 IT R 203 AIR 1030 Lah 048 ICO 
IC 160 

Michael Faraday Rodgers A. Eller t Carter II T C 605 (C A ) 

Miohelham s Trustees t IR 16 T C 737 (C A ) 144 L T 103 
HiUowners Mutual Ins A sn Ltd t CIT 0ITC 7 ILIl 00 Bom 119 AIR 
1932 Bom 104 33 Bom LR 1581 135 I C 813 
Mills t Tones 14 TC 700(HL) 142 LT 337 40TLR 118 
Mills from Emclie Ltd, t IR 12 TC 73 
Milne s Executors v I R 37 T C 10 

Minister of Finance v Smith 1027 A C 193(PC) 136 L.T 175 42TL.R.731 
Minister of National revenuo r Anaconda American Brass Ltd. [1050] 30 ITR 81 
(PC) 1050 AC 8a 

Minister of National Revenue i Spooner 10331T P 299 (PC) AIR 1033 l’C 211, 
140 IC 747 1933 A CC84 

Minister of National Revenue i Wrights Canadian Ropes Ltd 1047 ITR SuppL 104 
(PC) 

Minsararasam Co Ltd t CIT 0ITC 05 A.IR 1032 Mad. 437 138 I C 273 
Mishnmal Gulab Chand i CIT [19ol]20ITP 91 A.I R 10o2All 548 
Mishrimal Gulabchand In re 10 >01T P 75 AIR. 10a0 All 270 

Mitchell v Child 24 TC 511 [1942] 2 All FT 504 1CSL.T23C 
Mitchell i McNeill & Co 2 IT C 298 A.I P 1927 Cal. 518 103 I C 120 
Jlitchell v Ros ay 35 T C 496 (C A ) 

Mithoo Lai Tak Chand v CIT [1953] 23 ITR 494 AIR 19a3 AIL 701 
Mittar Chand Lahhmi Das v CIT 1037 ITR 127 I LR 1937 Lah 189 AIR 
1937 Lah 172 107 I C 030 

Mitter R C A Sons v CIT [1055] 28 ITR 698 AIR 1956 CaL 303 
Mittra In re 1942 I T R 259 AIR 1943 Pat 144 206 I C 32 
Mody K-H In re 1940 ITR 179 

Mohamad Abdul Karcem A Co t CIT 1948 ITR 412 
Mohd. Jfaneef v GIT (195^] 27 ITR 447 
Mohd. Ishaq v CIT [1951] 19 IT R 70 AIP 1951 AIL 512 
Mohd Ishaq v CIT [1955] 27 I T R 510 ILK 1954 Pun 945 AIR 1954 Pun 
296 

Mohamad Naim t CIT [1951] 19 ITR 68 

Mahamed Othuman Sahib » CIT [1957] 31 I TR 480 A.I R 1957 Mad 422 
Mohammad Aslam v CIT 1936 I TP 412 I LR 1937 All 108 AIR 1936 AIL 
817 lb9 I C 969 

Mohammad Ayub Mohammad Jamil In re 1941 ITR 610 
Mohammad Ibrahim Piza CIT t See Malak r CIT 

Mohammad Mohsin Maula Bakhsh v CIT 1940ITP 247 AIR 1940 Lah 50 188 
IC 240 

Mohammad Mohsin Maula Bux t CIT 10 IT C 454 AIR 1938 Lah 194 178 I C 
404 

MohammedIdrees Barry A Co v CIT [1957] 32 ITR 180 
Mohammed Jamaluddeen v CIT 1942 I TP 484 AIR 1942 Mad 736 204 IC 
472 

Mohan Lali CIT 6ITC 101 

Mohan Lai Hardeo Das v CIT 4ITC 90 ILR 9 Pat 172 A.IR 1930Pat 14 
122 I C 810 

Mohan Lai Hardeo Das t CIT 5ITC 127 


fC7 774 
178 182 
184 101 

621 623 6% 632 

633 636 637 638 

50 67 G* 311 
626 610 613 
97 11! 288 4‘\> 


13a 

C2S 

97 

81 


111 131 

680 

410 

801 

72 474 698 60° 

8al 8o2 

283 

30 612 

108 13S 

555 657 558 659 

640 

650 

280 

72 103 104 16 
235 236 242 327 
68 69 70 S3 
636 543 6 S- *w 
47 603 


640 546 658 

671 

35 


858 

652 655 
830 856 

249 

537 828 830 

561 562 669 842 
867 

546 551 560 
563 834 


TABLE OF CASFS 


xcv 


Mohmlal llargovind c CIT 1919 ITP 473 (PC) A.IR 1949 PC 311 62 Bom 
RR 169 

Mobanlal Hiratal r CIT 1943 ITP 259 

Mohanhllliralalt CIT [l9o2]22ITR 418 AJ It. 10*3 tag 173 


MohanblSliyamlal In re 19121TK 219 

llohsnpura'lea Co Ltd. In re 1937 ITR.I18 I RR [1037] 2 CaL 201, AIR 1039 
CaL 148 174 I C, 488 10ITC218 

Mohidecn PaU-m Marahkayar In re 1 IT C 103 I RR. 45 Mad. 839 \ I P 1923 
Mad 50 G8 I C 843 

Mohidwn Sahib rCIT2ITC472 AIR 1927 Mad 1052 106 I C 226 
Mohidecn Sahib D A Co r CIT lOuOITR 200 [1050] 1 M RJ 330 AIR 1050 
Mad. 451 

MohideenThumby SLM.AK. A Co r CLT [19^]2SITR 2„2 AJ.lt. 10o5 Andhra 

MohsmRchmanPcnUrt CLT 10481TR. 183 A.IP 1948 Bom 378 GO Bom LR 

3„S 

Homer Scott I RR. 43 Bora 281 20 Tom LR 839 A IP 1918 Bom 83 47 I C 
642 

Monghyr Electric Supply Co Ltd t CIT [10*1] 201T X» 15 AIR. 10o4 Pat 471 


Mon lS r Toxa Esccotora 13 TC 171 [1928] 1KB 351 97L.JR.B24l 138 LT 
„ 203 44TL.R.115 

Montague Burton Ltd. r IR. 20 T C 48 (ILL.) lOo RJ R.B 23G 154 RT 3„5 
Montreal Coke A 5Ifg Co t Minister of National Revcnuo 10451T R SuppL 1 (P C ) 
Moo Chandt CI1 [1950] 29 I T P 449 A.IR 195511yd 218 
Moo n Slcka In re 1933 1 T It. 234 A.I R. 1938 Ca! 5C2 177 I C 102 
Moolji Sicka k Co In re 1939 LTR 493 overruled CIT t Bcnoy Kumar Sahas 
Hoy Raja [19o7]32ITR 466 (S C ) 
iloolla M. E Sons Ltd v Official Assignee Rangoon 63 I A 340 
Moore r Somerset (Donald In re) [1909] 2 Ch 410 78 RJ Ch 761 101 RT 377 
Moore v Stewarts A Lloyds Ltd 6 T C G01 43 Sc RR 811 
Moore A. O & Co r Haro 6 T C 572 1915 S C 91 

Moorhouser Dooland [HLw] 28 IT R 86 (C A ) 36 TC 1 [1955] 1 Ch 284 [1955] 
2WL.R.00 90 SJ 60 [!9o5] 1 All L R 93 219LTJo21 
MOO ?49 L &,Son8r 01 T [* 9 >>3]23ITR 73 AIR 10„3 Bom 239 65 Bom LP 

Morant t Wheal Grenville Mining Co 3 T C 298 71 LT75S 1ITL.R 67 
Morden Rigg A Co t Monks 8 T C 450 (C A.) 

Morgan tr Tate A Lyle Ltd [1954] 2G IT R 195 (H R) 35 T C 367 [19u4] 3 W L R 
85 98 SJ 422 [1054] 2 All E.P 413 217 RT Jo 328 19o5 A.C 21 


Morgan Crucible Co r JR 1033 ITR 26 [1932] 2 RB 185 17 TC 311 101 
w L.JK.B 764 147 RT 174 
Moneee Durham Bishop of [1805] 10 \es 522 
Money v Lawford A Co 14 TC 229 (C A ) 45 IRE 30 140 RT 125 
Money -v Tattersal! i939 ITR 316 (C A.) 22 TC 61 159 RT 197 [1938] 3 AU 
ER 296 54TLR 023 

-“"tag Port Ltd v George 19421T R SuppL 20 23 TC 514 
jr J? 8 re ® ee Mayhew t Halton 
Morse v Stedeford 18 T C 457 
Mosehiv IR 35 TC 92 

l0Ba , Empires Ltd. t IR 21 TC 264 (HL) 19o7AC 7b5 [1937] 3 All L R. 381 
JW- 167 ,V r 396 63TLR 867 

IwSl Jethumal v CIT 1917 I TR 165 IIP 26 Pat 73 

570 & Go v GIT [19^2] 22 I TR 39 A.IR 1952 Bom 447 54 Bom RR 

Mothay GangaRarui 


CIT 19391T R 149 


Mothay Gangaraju i CLT 1935 ITS 68 
387 2 IT C 199 157 IC 650 


IL R. 68 Mad. 364 A.I K. 1935 Mad. 


PAQES 


390 406 
174 175 

4 317 474 598 
G01 G02 603 851, 
853 
50 

24,26 170 

795 

G9 

49 70 653 

698 

83 

207 212 

06 9S 99 374 392 
849 

285 
39 591 
411 

328 667 
643 


109 

216 

333 373 389,400 
411 

239 241 274 

458 459 462 
405 
50 655 

328 371 372 373 
380 386 387 400 
401 

387 401 
206 

362 372 3S5 389 
83 

33 C04 

403 412 
772 

10$ 

318 329 
648 655 

336 337 359 362 
605 

226 



XCV1 


THE INDIAN INCOME TAX ACT 


PAGES 


Motichand & Devidas In re 1046 ITT 634 


Motital Hualal i GIT [1951] 191T R 96 IL P 1950 Nag 816 AIR 1951 Nag 
224 

Motilal Manekchand i CIT [1957] 31 IT P 735 AIR 1957 Bom 201 59 Bom 

LP 499 

Motipur Sugar I actory Ltd i CIT [1955] 28 I T R 128 ILR 34 Pat 345 A.IR 
1955 Pat 389 


Motipur Zamindan Co Ltd v CIT [1957] 32 IT R 606 

Motiram Roshanlal Coal Co t CIT 1933 ITR 329 ILR 12 Pat 12 AIR 1933 
Pat 28 140 IC 904 

Motor Union Ins Co Ltd t CIT 1945 ITR 272 AIR 1945 Bom 285 47 Bom 

LR 222 


Muddt Collins9TC 297 133 LT 186 41 TLP 358 

Muhammad Hayat t CIT 3 ITC 319 AIR 1929Lah 170 117 I C 881 
Muhammad Hayat i CIT 5ITG 159 (F B ) IL.R 12 Lah 129 AIR 1931 Lah 
87 131 I C 81 

Muhammad Ibrahim i CIT 1942 ITP 64 AIR 1942 Mad 206 199 I C 272 
MuhammadRasaimPowther v CIT 4ITC 427 A.I R 1930Mad 763 1261 C 595 
Muhammad Razim i Syed Abi 1932 I L R 11 Pat 288 
Muhammad \ ahub Rhan t CIT 3ITC 308 AIR 1929 Lah 206 
Muhherjeet CIT [1956] 30 ITR 535 AIR 1956 CaL 197 
Mukund Sarup v CIT 2ITC 495 ILR 50 AIL 495 AIR 1928 All 81 107 
IC 683 

MuLundlal Bansilal Raja Bahadur t CIT [I9u2J22ITR 94 A.IP 1952 Bom 
494 64 Bom. L.R 676 

Mulchand Hiralalt CIT 1938 ITR 151 ILR 17 Pat 102 AIR 1938 Pat 159 
1741C 580 

Mulla Fida All Sultan All t CIT 1937 ITR 616 

Muller A Co (London) Ltd t Lethem 13 T C 126 (H L ) 1928 A.C 34 97 L JR. B 
267 138 L T 241 44 T L P 63 

Mullick PC In re 1940 ITR 236 A.IR 1940 Cal 520 191 I C 118 
Mullick PC i CIT 1938 ITP 206 (PC) ILR [1938] 2 Cal 214 65 I A 150 
AIR 1938 PC 118 173 I C 763 40 Bom L.P 780 

Mullick S C A Sons In re 1938 IT R 99 
Multan Electric Supply Co In re 1945 ITR 457 

Multancband Johurmull i CIT 6 I T C 154 ILR 58 Cal 999 AIR 1931 Cal 
727 134 I C 937 

Multipar Syndicate Ltd t Devitt 26 T C 3„9 [1945] 1 All B P 29S 173 L T 84 
Mundyi CIT 4ITC 370 ILR 57 Cal 1330 AIP 1930 Cal 625 
Municipal Board Agra t CIT [19j 1] 19 I T R 21 AIR 1951 AU 582 
Municipal Board Agra i CIT (No 2) [1951] 19 IT R 63 AIR I9o2 All 249 
Muni ipol Corpn for City of Bombay i CIT 1948 ITR 16 j AIR 1949 Bom 39 
60 Bom L R 326 

Municipal Mutual Ins Ltd r Hills 16 T C 430 (II L) 147 L T 62 48 T L R 301 
Munno Bibi i CIT [19o2] 22 IT R 101 AIR 19a2 All 514 
Munshi Gulab Singh A Sons t C IT 1916 I T P 6G 

Murlidhnr Madanlal r C I T [10o4J 261 T R 231 AIP 19>4 Tat 611 
Murphj v Australian Machinery A Investment Co Ltd 30 T C 244 (C A ) 

Murphy v Thomas I Gray t, Co 1941 ITP SuppI 1 23 TC 226 [1940] 2 R B 
173 [1910] 3 AUER 214 163 LT 180 

Mur«bi labvl Nawab Bahadur of r CIT [19aa] 23 I T R 610 AIR 1956 Cal 242 
Mumcapj'a Chettiar In re 2ITC 139 I L.R 49 Mad 4fla \IR 1926Mad 767 
97 I • 39a 

Murugappa Chettiar rCIT [19^2] 21 I T R 319 AIR 19^4 Mad 189 
Muragappa Ch»ttv A Sons r CIT [19o2]21ITR 311 AIR 10o2Mad 828 
M us -a t}uim* Begum In re [10o3J23ITP 345 overruled CIT t Sodra Devi A 
Damayanti bahnt r CI1 [19u7]3_ITP 615 (SC) 


446 621 624 623 
630 643 

842, 843 

94 6G7 

327 329 330 
45 

349 350 

668 682 738 <45 
884 885 

238 239 274 275 
279 423 
842 867 


540 645 647 648 

650 561 663 

71 160, 448 697 

642 

217 

27 

700 706 855 
10 19 27 
363 364 366 

329 330 332 
652 655 


93 614 701 705 

93 614 726 729 
730 

66 633 653 
90 140 

178 182 
423 500 
141 

671 716 718 


73 74 75 76 

93 375 33a 39? 
399 847 850 857 


542 

66 452 


129 386 
218 293 


177 

5 ^ 

65 63a 
504 



TABLE OP CASES 


XCVU 


PAGES 


Mustafa Ah Khan Raja rCIT 1940ITR26j AIR 1047 Ondh 194 
Mustafa Ah Khan Raja r CIT 194SITR 330 (PC) AIR 1949 PC 13 61 
Bom L.R 431 

Mutbappa & Sons r CIT [IOjO] 30 IT R 560 AIR 1957 Mad 20G 
Muthappa Chettiar r CIT 193S I T R 725 ILR 1939 Mad 393 A J R 1939 Mad 
302 180 I C 82u 

Mutbappa Chettiar r CIT 1945 LTR 311 AIR 1945 Mad 513 

Mnthnh r CI T [1956] 29 IT R 300 (SC) [1955] 2 SCR 1247 AIR 1056 S C 
269 

Muthiah Chettiar t CIT [10511 19 ITR 402 , I L.R 1951 Mad 815, AIR 1951 
Mad 204 [IOjI] 1MLJ 417 

Muthuharuppan Chettiarr CIT I039ITR 76(FJ3} ILR 1939Mad 397 AJ R 
1939 Mad 357 1811 C 97 


Muthukaruppan Chettiar rCIT 1943 IT R 38 AIR 1943 Mad 389 209 IC 306 
Muthuharuppan Chettiar t CIT 1943 ITR &40 I L.R 1944 Mad 328 AIR 1944 
Mad 58 211 1C 626 

Muthuraman Chettiar r CIT [19^7] 31 ITR G1 AIR 19„7 Mad 259 
Muthusaml Naidn t Rayalu Kaidu A I R 1925 Mud. CS9 831 C 375 
Muthuwappa t IT O [1952] 211 T R 334 AIR 19^2 Mad 861 
Myitkyma Trading Depot i Dy Tahsddar [19^7] 321T R 393 AIR 1957 Mad 792 
Mysore Fertiliser Go c CIT [1956] 30 11 R 734 AIR 1957 Mad 257 
Mysore Sugar Co Ltd t CIT [10„7]3l ITR 760 AIR 1957 Mad 658 
Mythili Ammal t Janaki Ammal 1939 IT U 657 ILR 1940 Mad 329 AIR 
1910 Mad 161 1891 C 722 overruled RamaRaor Venkataramayya 19401 T R 
4o0 (F B) 

^ D Radhakmhan L Sons CI T t Soo Radhaknshan N D & Sonsr CIT 
" M Ray aloo Iyer & Sons C E P T t See Rayaloo Iyer N M & Sons » CEPT 
haba Kumar Singh Dudhuna i C I T 1944 1T R 327 AIR 1945 Cal 104 220 
. IC 122 

«acbiappa Chettiar r CIT 1933 ITR 241 I LR 66 Mad 079 AIR 1933 Mad 
. ,701 145 IC 989 

b-achiappaChettiar t CIT [1957] 31 ITR 96S AIR 1957 Mad 788 
Iwchiappa Chettiar t Sec of State 1933 I T R 330 AIR 1933 Ran 229 7 IT C 
II L.R 11 Ra n 380 

ftagammai Achi t Alamelu Achi [1957] 31 IT R 673 AIR 1957 Mad 401 
"■gappa Chettiar r CIT [1954] 26 11 R 741 ILR 1955 Mad 1239 AIR 1955 
Mad 162 [19„5] 1 ML J 181 

^agm Chand Shiv Sahai » CIT 1938 ITR 534 ILR 1938 Lah 651 AIR 1933 
Lah 620 178 I C 397 

j*agpur riectricLight & Power Co Ltd. r CIT GITC 28 
Nagpur Electric Light & Power Co Ltd v CIT 6ITC 303 
Nagidahonda VenkataSubba Pao v CIT [19a7]3lITR 781 AIR 1957 Andhra 
Pra 147 

«aidu t -CIT [1956] 20 IT P 194 AIR 19o6 Nag 157 1955 N L J 794 
ftaikr CIT [1956] 29 ITR 206 ILR 1955 Hyd 621 AIR 1955Hyd 211 

r CIT 1945ITR 124 ILR 1945Bom 568 AIR 1945 Bom 271 
47 Bom LR 187 


Naik B R v CIT 1046 ITR 334 48 Bom LR 626 

Nan ^: Chand Fateh Chand v CIT2ITC167 ILR7Lah 223 AIR 1026 Lah 
421 061C 368 

S 1 BL °J Ra J In re 1946 IT P 181 
«andR am Chhotey Lai t CIT 1947 ITP 121 

,^ Rhandan M)lj3 Ltd In re 1939 ITR 452 ILR 1939 All 832 ALR 
1939 AIL 693 185 IC 99 
■«anheMai JanakiNath t CIT 1940 ITP 437 


861 

21 22 25 27, 28 

29 195 

648 


708 

11 70, 341 489 
493 

708 

687 865 868 

177 321, 334 347 
351, 3C6 430 459 
460 554 555 
358 387 

5 34 326 
322 474 602 
212 

764 865 
764 830 


800 801 802 


87 569 657 668 

626 824 
101 228 

647 655 
801 

842 843 

661 

396 

410 

649 652 
557 559 
825 892 

190 191 245 248 
249 253 848 851 
852 853 

190 248 249 250 
253 

CO 

407 

362 363 366 847 

738 739 748 749 
686 



XCV11I 


TIIE INDIAN INCOME TAX ACT 


PACES 


Nanncb Mai Janki Daa v CIT 1934 ITR 333.IL.R 1C Lah 402 AIR 1934 
Lah 083 156 I C 227 

Naram Daa Mohan Lai In re 1933 IT R 182 A.IR 1933 All 231 144 IC 144 
Narain Kaur Sardami, In re 1043 IT R 448 

Naram Swadeshi Wvg Mills v CEPT [19^4] 20 IT R 705 (S C ) [1055] 1 SCR 
952 1955 S C J 30,19u5 S C A. 722 A.I R 19^5 8 C 170 

Naraindaa & Co t> CLT 1937 ITR 110 AIR 1937 Sind 41 107 LC 312 
Naiasammal v Sec ol State ILP. 39 Mai 83 j , 1 IT C 10 A.IR 1010 Mad. 075, 
31 I C 404 

Narasiinha Rao Bahadur t C LT 10^0 LT R 181, A IR 10 j 0 Mad. 808 

Narasimha Swarm v VenkataUngum I L.R 50 Mad. 087 (F B ) A.LR 1027 Mad. 
630 103 IC 302 

Narasunhuluv CIT [1957] 32 ITR 728 AIR 1957 Andhra Tra. 000 
Narayan Atmaram Patkar v C I.T 1934 ITR 480 AIR 1934 Bom 378 30 Bom. 
L.R 818 152 IC 072 

Narayan Chandra Baidya v CIT [1051] 20 IT R 287 

Narayana Chetty t> ITO [1954]20 ITR 310 A.I R 1954 Mad. 1085 

Narayanan Chettiar » CIT 1938 ITR 705 

Narayanan Chettjar v CIT 1941 ITR 609 A.I R 1941 Mad. 077 197 I C 31 
Narayandas Kedarnath v CIT [!9o2]22ITR 18 A-I R 19^2 Bom 459 64 Bom 
L.R 680 

Narendra Narayan Chowdhury t Prov of Assam 1949 ITR 243 
Narottam & Pereira Ltd. v CIT [1953] 23 IT R 454 A.I R 1954 Bom 67 65 Bom. 
LR 790 

Narrondas Manordass v CIT [1957] 31 ITR 909 59 Bom L.R 511 
Nathmal Srimwas t CIT [19^5] 28 ITR 473 
Nathu Mai v CIT 2ITC 429 AIR 1927 Lah 616 103 I C 622 
Natbu Mai v CIT 6 IT C 23 AIR 1930 Lah 109 123 I C 630 
Nathu Saot> CIT 1934 ITR 463 

NathuiamMnnnalaV v CIT [1954]25 ITR 216 ILP 1954 Nag 55 AIR 19o4 
Nag 227 1954 N L.J 348 


National Anti Vivisection Society t IR 1948 ITR Suppl 1 (HL) 28 T C 311 
1948 AC 31 [1947] 2 All ER 217 177 LT 226 63TLR 424 


National Assn of Local Govt Officers v Bolton Corpn 1943 AC 166 (H.L ) 

National Assn of Local Govt Officers v Watkins 18 T C 499 

National Bank of Wales Ltd. In re L.R [1899] 2 Ch 629 decision of Wright J 
overruled Westminster Bank Ltd v Riches 1947 ITR Suppl 86 (H L ) 

National Cement Mines Industries Ltd v CIT [1^56] 29 I T R 629 AIR 1956 
Cal 480 

National Mortgage &, Agency Co of New Zealand « IR 1939 IT R 59 (H L ) 22 
TC 223 1938 A.C 624 [1938] 2 All E P 88 107LJKB393 169 LT 418 
64TL.R 586 

National Mutual Life Assn of Australasia Ltd. t CIT 5ITC 238 1 L R 65 Bom 
637 33 Bom LR 807 AIR 1931 Bom 448 134 I C 5„5 

National Mutual Life Assn of Australasia Ltd CIT v See CIT v National Mutual 
Life Assn of Australasia 

National Petroleum Co Ltd i CIT 1946 ITR 336 

National Provident Institution v Brown 8 T C 67 (H L ) [1921] 2 A C 222 90 L J 
KB 1009 125 LT 417 37 T LR 804 

National Syndicate v CIT [1957] 31 ITP 396 AIR 1956 Bom 731 58 Bom 
LR 920 

Native Share & Stock Brokers Assn t CIT 1946 IT P 628 

Navadmpchandra Nagendra Das In re 1939 ITR 488 

Naval Colliery Co Ltd. v IR 12 TC 1017 (H.L.) 138 LT 593 

NavinchandraMafatlal v CLT [1954]26 ITP 758(SC) [1955]16CR 829 1955 
SCJ 158 1955 SC A. 685 A.I R 1955 SC 58 57 Bom L.R 628 [1955] 
1 M L. J 87 


058 

700 

488, 501, 504 505 

31 32 34 230 

321, 334 430 853 
030 


190 245 248 249 
2»3 


200 

009 

461,462 841 
649 650 553 
31 6^4 704 
179 
175 

658 5o9 
0 


190 248 250 ^ 

076 677 

350 

641 

861 

54 468 4<0 


458 459 461 551 
652 5o3 


203 204 
207 211 
220 
31 

73 76 


205 °<# 
2i*> °14 


124 

96 108 109 110 

111 134 13-> 


781 783 
73 74 7£> 76 


332 358 
86 102 


461 462 „ 


439 



TABLF OF CASFS 


XClX 


TAOES 


Wnchandra 3I*fatlal vC.IT £I05o] 27 ITK 245, AIR. 1054 Bom 550 
5C Bora. L.R. 7 Pj 

Nawab Bahsdnr of Munthidabad CIT r See Murshulabid Nawab Bahadur of, 
r aiT 

N»wab IlabibuUa, C.LT r See HabibulU Nawnb r C I T 

Nawab Nawamh All Khan C.I T r Soe Navratish All Khan Nawab rC.IT 

Kawal Kuhore Kharaltl l*lr CIT 4ITC.4M A. I IK 1030 Lnh 1014 1321 C 8^7 

Nawal Kishore KharaitlLai r CIT 1030 I TR. 2S7, A IK 103C Lnh 807 0 ITC 
350 108 I C. 181 

Nswansh All Khan, Nawab rC.IT 1010 I TR. 336 

NamAhlihsbhalr CIT 1943 ITR 170 I LR. 1913 Nag 200 AIR 1913 Nog 
181 210 I C. 537 

Nedtmgadi Bank Ltd r C.IT 2ITC 243 I L.R 49 Mad 010 A.I R. 1020 Mad 
1048 03LC 1 

Necmchand Diga r C.I T 51T C 200 I L.R 58 Cal 1204 A.I R 1031 Ca! 080 134 
LC 031 

Nek! Devi r CIT 1034 IT R 303 AIR 1034 Lah 077 

NfUonr Adamson 24 TC 30 (10411 2 K.B 12 [1041} 2 All I~R 44 1I0L.JKB, 
094 j 105 L.T 3S0 

Neumann r III. 18 TC 332 (ILL.) 1034 A.C 215 103KJK.B210 100 L.T 481 
50TL.R.2I0 

hew Castle Breweries Ltd r I R 12 TC 027 (II L.) 

Near India Assce. Co Ltd r CIT 1940 I TR 800 AIR 1047 Bom 2„1 48 Bom. 
L.R. 833 

New India I ifo Aasce. Co Ltd r CIT (10 »7] 31 IT R. 844 59 Bom L.R 504 

New India Tannery r Mgam [19^0} 29 IT R. 54 AIR. 19>C AIL 179 

New Pieecgoods Bazar Co Ltd r CIT 1047 IT R 310 <F B ) \ I R 1948 Bom 72 
40 Bom. L.R. 020 reverted lOoOITP 510 (SC) IDoOSCR 5^3 lO^OSCJ 
437 A.LR. 1050 S C 105 52 Bom. L.R. 794 


New Shorrock Spg & Mfg Co Ltd r C.IT (1050] 30 IT R 338 \ I R IDoO Bom. 
453 53 Bom. L.R. 703 

New \ ictona Mills Co Ltd r C.LT [10o2]21ITP 507 A.I P I0>2 All 812 
New Victoria Mil U Co Ltd r CLT [I0.>3]24ITR 388 A.1 T 10o4 All 110 
New Zealand Shipping Co Ltd r Stephens 5TC S.llCA) 24 T L.R 172 
New Zealand Shipping Co Ltd r Tbew8TC 20S(ILU) 

Newbaras Syndicate r IIay22TC 401 (C.A.) 

Newsom r Robertson 33 T C 452 (C A.) 90 SJ 090 [19o2}2AllLR 728 214 L.T 
220 [10„2] 2 TLR 030 

Newtono Studios Ltd r CIT [1055] 28 ITR. 378 ILR 10„6 Mad 670 AIR 
10^ Mad. 010 [10o5] 2 M L.J 514 
«ichol« r Comr of Taxes 1941 IT R SuppL 53 (P C ) 

Nicoll r Austin 10 T C 531 

Nihal Chand Kishon Lai r C LT 2 IT C 338 I L.R 40 All 011 A I R 1027 AIL 
397 102 I C 180 

«“ on .V al Prabhudayal v CLT [1051] 10 ITR 210 

ftit ICS 1 ” 1740 Siagh V ° IT t I05l l 20ITR 8 ILR 30 Pat 709 AIR 1951 

Niranjanlal Ramballabh r CIT [1053] 23 I TR 131 AIR 1953 Nag 185 
^iranjanla!ItambaUabht> CLT [19u6] 29ITR 4„9 

Sin Sh p Sec of State 2 IT O 2<> AIR 102a Cal 890 83 I C 404 
N LT° [IDoG] 30 ITR 381 AIR 10oG All Go7 

® " Guaranteed State Rly Co v Wyatt 2 T C 584 24 Q B D 54S 69 L J Q B 
430 62L.T 765 

w!?,® dm Amir ud din 7n re 1943 IT R 443 

Stl!r 245 1 T ° 372 ( ° A ' J tl927 " J 1 K B 719 90 L J lv C 481 137 L- 7 33 


SJJ* * Walters 15 T C 380 46 T L R 397 

aoone varadarajan Chetty v Vutuknn Kanakiah 1939 IT R 331 A.I R 1939 Mad 
546 186 IG 7 

«°poChandMangmram r CIT 2ITC 140 


681 682 705 


500 760 

078 703 711 
22 27, 8»G 


841 

184,102 417 

404 616 638 701 
401, 846 

724 720 727 

45 

115 

879 880 
081 083 
709 800 


292 294 300, 301 
302 856 

327, 344 
445 

608 699 701 703 
250 251 252 253 
250 251 252 253 
34, 014 

388 380 

371 372 384 

40 

279 

C26 

561 C38 848 

96 125 134, 392 
656 659 
7 72 688 
559 

645 546 
707 712 830 

90 91 109 130 
68 70 304 

248 2o0 251 381 
391 396 399 402 
282 283 


800 

337,339 546 



THE INDIAN INCOME TAX ACT 


PAGES 


Noperam Ram Gopal v CIT 1942 IT R 288 AIR 1943 Pat 39 204 IC 4S4 
Nopram. Ramgopal v CIT [1951] 19 IT R 219 ILR 16 Cut 88 A.IR 1951 
Ons 16 

Norman v Golder 1945 IT R SuppL 21 [1945] 1 AU E R 352 26 T C 293 171 L.T 
369 

North Bntish & Mercantile Ins Co In re 1937 I PR 349 ILR [1937] 2 CaL 540 


840 846 856 8o7 

619 630 

346 356 370 
3 285 823 881 
882 884 


North Bntish Rly Co t Scott8TC 332(HL) I923AC 37 128LT 394 39TLR 
66 

North Central Wagon A Finance Co Ltd v Fifield 34 T C 59 (C A ) [1953] 1 W L R 
610 97 SJ 280 215 LT 199 [1953] 1 AU E R 1009 
North Deccan Transport Ltd « CIT [1956] 29 I T R 937 ILR 1956 Bom 130 
AIR 156 Bom 283 58 Bom L R 131 
Northern Assce Co t Russell 2 T C 551 
Nottage In re See Jones v Palmer 

Nnsmgha Chandra Nandy In re 1936 IT R 428 ILR [1937] 2 Cal 36 
Nuffield Foundation v I R 28 T C 479 175 L T 465 
OK Trust Ltd v Rees 23 TC 217 

Odhams Press Ltd t Cook 1941 IT R Suppl 92 (H L ) 23 T C 233 (1940) 3 AU 
ER 15 56TLR 704 


155 277 288 42o 

605 607 

528 

102 

317 358 374 
210 216 
37 

36 333 370 37’ 
412 


Official Assignee v Mustafa Murtaza 19501T R 761 AIR 1950 Bom 264 52 Bom 
LR 402 

Official Assignee for Bengal In re 1937 IT R 233 ILR [1937] 2 Cal 192 
Official Receiver Ramnad v ITO 1945 ITR 112 ILR 1945 Mad 772 AIR 
1945 Mad 169 221 1C 30 

Official Trustee of West Bengal v CIT [1954] 26 IT R 410 
Ogden v Medway Cinemas Ltd 18 TC 691 
Ogdvie v Kitton 5 T C 338 1908 S C 1003 
O Grady v Bullcroft Main Collieries Ltd 17 T C 93 

OXane J A R & Co r IR 12TC 303 (HL) 126LT 707 56ILT 25 

Om Parkash iCII [1956] 30 I T R 12 
Om Prakash Gupta n ITO [1956] 29 I TR 49o 

Omar Salay Mohammed Sait t CIT [1955] 28 ITR 77 AIR 19 j 5 Mad 624 
[1955] 2 M L J 313 1955 M W N 615 68 M L W 474 
Oppenheim v Tobacco Securities Trust Co Ltd 1951 A C 297 (H L) 

Orient Corpn t CIT 1950 I T R 28 

Oriental Building & Furnishing Co v CIT [1952J21ITP 105 ATR 1952 Pun 40 

Oriental Investment Co Ltd t CIT [1957] 321T R C64 (S C) AIR 1957 S O 852 

Oriental Investment Corpn Ltd v CIT 7ITC 211 
Osborne t Steel Barrel Co Ltd 24 T C 293 (C A ) [1942] 1AUER 634 
Ostime t Pontypridd A Rhondda Joint Water Board 1946 I T P Suppl 45 (H L ) 
28 TC 261 1946 AC 477 [1946] 1 All ER 668 115 LJKB 343 174 LT 
413 C2TLR 295 

Ounsworth r Vickers Ltd 6 T C 671 [19!„] 3KB 267 
Ovciy v Ashford Dunn A Co Ltd 17 TC 497 49 T L R 230 
Owen v Southern Tly of Peru Ltd 36 T C 602 (HL) [19o6] 3 IV LR 389 100 S J 
527 [19o6]2AUER 728 222 LT Jo 10 
Oxford Group i I R 31 T C 221 (C A ) [1949] 2 AU E R 537 
P C Dwatlash Shenu A Co Ltd CIT t See Dwadash Shemi PC & Co Ltd t 
CIT 

PXJsPR Chettvar Firm CIT i SceChettyar PKNPR Finai CIT 
rL.SK R Firm i CIT4ITC1S5 AIR 1930 Mad 104 
I LShR Finn v CIT 5ITC 55 

Padam Parshad Rattan Ch and i CIT [19o4]2oITR 33o ILR 1954 Pun 930 
AIR lO^lPun 18S 

Padampat Singhami Sir r CJT [19>3] 241TR 141 A IF 19o3All 773 
ladampat Singhama Sir r CIT (No 2) [1953] 24 1TR 184 AIR 19 j 3 All 775 
1 ndampatSinghmia Sir r CIT [I9o7]3-ITI 33 

Paddington Burial Board r IR 2TC 46 13QBD 9 53L.JQB 224 50L.T 211 


800 

297 731 


839 843 
732 733 
397 

190 2o0 

343 344 404 

34 35 242 4o0 

453 

892 

751 


862 

209 

83 

459 461 
682 683 
101 106 
849 

738 739 
451 452 


6S0 631 


24’ 3°7 


73 130 222 . 

373 408 410 4H 
376 402 

368 

217 


177 178 1"9 

649 GoO 
564 60S 
56 67 
5y>5 
90 215 



TABLE OF CASES 


Cl 


PAGES 


Padmanabka Menon Krishna Menon t CIT [19o7] 32 IT R C51 
Padmanahhan Krishna Menon v CIT [1956] 29 IT R 9o4 
Pagetp IR 21T C 677 (C A ) [1933] 2 K B 25 [1938] 1 All E R 392 107 L J K.B 
657 153 LT 187 54TLR 404 

Pai Dr In re [1954] 25 IT R 75 ILR 1954 Mad 423 AIR 19^4 Mad 927 
[19o4] 1 M LJ 298 

Palamappa Chettiar i CIT 4ITC 190 AIR 1930 Mad 126 122 I C 339 
Pallu Mall Bhola Nath In re 1933 IT R 235 I L R 55 All 804 AIR 1933 All 
641 1461C 759 

Palmer t Caledonian Rly [1892] 1QB 823 

Palmer i Cattcrmole 21 T C 191 [1937] 2KB 6S1 [1937] 2 All E P 667 106 L J 
KB 820 167 LT 552 63TLR 677 
Panchanan Das t CIT [1951] 20 IT R 57 
Pandei v Babulal Sah [19o7] 32 IT R 269 

Pandit Bros, t CIT [1954] 261TR 159 ILR 19a5 Pun 188 AIR 19^5 Pun 42 


Pandit Gaya Prasad Tcwari t CIT 1942 IT R 303 (S B ) ILR 1942 All 455 
AIR 1942 All 238 202 IC 37 
Pandit Nathu Ram tCIT9ITC178 \ IR 1937 Lah 919 
PanduRaot Collector of Madras [1954] 26 IT R 90 AIR 19^4 Mad 1049 
Pandurangr CIT2ITC69 AIR 1920 Kag 180 91 I C 980 
Panna Lai v CIT 2ITC 432 AIR 1927 Lah 691 104 I C 127 
Pannaban CIT 1943ITR 154 

Pannalal Binjraj v Union of India [1957] 311T R 563 (S C ) 1957 S C R 233 AIR 
1917 S G 397 

Pannalal Nandlal Bhandan t CIT [19o6]30ITR 57 AIR 1956 Bom 557 
58 Bom LR 134 

Pannalal Nandlal Bhandan t CIT (No 2) [19oG] 30 I T R 139 ILR 1956 Bom 
^ 178 A I R 1956 Bom 499 58 Bom L R 137 

Parameswaran Pillai v I T O [1955] 28 IT R 885 AIR 1957 Tra Co 217 
Paras Dass Munna Lai v CIT 1937 I T R 623 AIR 1938 Lah 209, 181 IC 470 


Paraahram Chintaman Joglekar i CIT 6ITC 74 
Parasram Jethanand v CIT [1956]29ITR 818 

Parbhulal Pearylal i CIT 1935 I TR 197 AIR 1935 All 523 157 IC 110 

„ 8ITC50 

Parehb C & Co (India) Ltd t CIT [1953] 24 ITR 24 AIR 1954 Bom 75 
65 Bom LR 780 affirmed CIT v Parakh, C L Co (India) Ltd [1956] 29 
ITR 661 (SC) 

Parke Davi3 & Co Ex parte See R v Comptroller General of Patents 

Parker p Batty 1942 ITR Suppl 162 23 T C 739 

Parkms i Warwick 25 T C 419 

Parma Nand Haveh Ram In re 1945 ITR 157 (F B ) 

Parry & Co Ltd r CIT [1951] 20 IT R 504 AIR 1952 Mad 55 
Partington t Att Gen [1869] L R 4 H L 100 21 LT 370 

Partridge t Mallandaine 2 T C 179 [18S6] 18 Q B D 276 66 L J Q B 251 56 L T 
203 3TLR 192 

Parvatbanem Ramaknshnayya v CIT [1951] 20ITR 610 
Patel v Emperor 1933 ITR 363 AIR 1933 Ran 292 146 IC 053 
Pateshwan Prasad Singh Sir ti CIT 1947 ITR 181 
Patiala Cement Co Ltd v CIT [1956] 29 IT R 219 AIR 19o5 Pepsu 127 
Patiala Maharaja of t CIT 1943 ITR 202 ILR 1943 Bom 224 A IP 1943 
Bom 102 45Bom LR 143 2061C 344 

Patiala State Bank In re 19411T R 95 ILR 1941 Bom 391 AIR 1941 Bom 93 
J941C 712 affirmed Patiala State Bank i CIT 1943 ITR 617 (P C ) AIR 
1943 PC 181 

Patny&Co t. CIT [1955] 28 ITR 414 AIR 10^6 Oris 147 
Paton v IR, 1933 ITR 644 (HL ) 1938 A C 341 [1938] 1 All E R 7SC 21 TC 
B55 107 LMJvB 354 158 LT 426 64 TLR 604 
4lr ‘“' Broadstone Mills Ltd [1954]25ITR 377 (C.A ) 35 TC 44 217LTJo 33 
98SJ 43 [1954]! All ER 163 [1954] 1WLR 158 


763 

237 239 320 
88 

488 505 
705 707 

540 

833 

613 614 
732 

457 458 459 461 
462 

488 601 503 
4C0 557 558 
751 

461 

462 

55 469 

262 836 

534 097 

844 847 
716 

460 461 551 552 
554 555 558 
235 

322 474 602 
50 


96 322 335 336 
374 382 392 473 

61 107 326 
91 

328 369 407 
321 


81 237 320 
338 375 376 
794 795 
23 840 856 
862 

634 613 70o 706 
742 853 


53 65 96 
161 

89 

446 453 454 457 
851 



ou 


THE INDIAN INCOME TAX ACT 


TIOX3 


Pattullo a Trustees t IR 36 TC 87 

Pau] B K. A Co In re 1038 IT R 395 AIR 1930 Cal 190 182 1 C 270 
Pearce v Boulton 27 T C 405 (1017] 1 All F R 378 27 A T 0 405 
Pearey Lai Shukla In re 1942 I T R 239 I L R 1912 All 445 AIR 10)2 All 307 
2011 C 18 

Peam v Mallei 11 T C CIO 

Pehlad Rtu L Co v CIT [1952] 21 I T R 623 AIR 10a2 Tun 299 
Penang & General Investment Trust Ltd c I R 2o TC 219 (II L) 1943 A C 480 
[1943] 1 All E R 614 112LJKB 350 109 L.T 03 69TLR237 
Pendurthi Venkiah t CIT [UL£] 28 IT U 740 AIR 10^0 Andhra 45 
Penanna Pdlai v CIT 411 C 217 
Perking Executort IR 13TC 8*>1 

Perrin i Picksonl4TC C08(CA) [1930J1KB 107 9SL.JR.B 0S3 142 L.T 29 
45TLR 621 

Peter Merchant Ltd v Stedeford 30 T C 49G (C A ) 

Peterborough Royal Foxhound Show Society i IR 20 TC 240 [1930] 2 K B 497 
[1930] 1 All ER 813 105LJK.B 427 155 LT 134 52 T L.R 391 
Pethaperumal Chettiar v CIT 1943 I T R 532 I L R 1044 Mad 322 AIR 1044 
Mad 76 211 I C 278 

Pethaperumal Chettiar rCIT3ITC278 AIR 1929 Bind 34 115 1C 485 
Phaltan Sugar Worka Ltd v CIT 1949 IT R 499 51 Bom L R 725 AIR 1950 
Bom 01 

Phillips t Wbieldcm Sanitary Potteries Ltd 33 T C 213 
Phoenix Assce Co In re 1937 I T R 307 

PhraPhraisonSalarakt> CIT 31TC 237 19291LR GRan 698 AIR 1029Ran 1 
Pickfordt Quirkel3TC 251 (C A ) 133 LT 500 44 T L R 15 
Pickles t Foul sham 9 T C 261 (HI) 1925 A C 458 04 L J Iv B 418 133 L T 5 
41 T L R 323 

Pinch Kashmir Transport Co Ltd v CIT [1954] 20 IT R 695 
Pioneer Motors Ltd t> CIT [1956] 30 IT R 73 IL R 19oa Tra Co 1310 AIR 
1950 Tra Co 155 

Pioneer Sports Ltd r CIT 1034 IT R 305 ILR 16 Lah 489 ATR 1934 Lah 
876 1581C 1122 

Pitamber Prasad In re 1942ITR 370 

Pjtbapuram Maharajah of c C IT 19451 TR 221 (PC) ILR 1940 Mad 1 AIR 
1945 P C 89 72 IA 141 2201C 35 48 Boro L R 13 

Pitbapuram Yuvarajab of v CIT 1949 ITR 445 (PC) 

Pitta Ramaswatmah v CIT 2ITC 100 ILR 49 Mad 831 AIR 1927 Mad 
49 98 IC 1067 

Piyaro Lai v CIT 1933 IT R 215 AIR 1933 Lah 827 147 I C 862 
Piyarelal Adishwarlal v CIT [1955] 28 IT R 394 ATP 1956 Pun 113 57 Pun 
LR 430 

Plowden i Lawrence (Grove Grady In re) [1929] 1 Ch. 557 (C A ) 98 L J Ch 261 
140 LT 659 45 TLR 261 varied sub nom A G v Plowden [1931] IVN 89 
(HL) 

Plunkett v Narayan Para shram Tullu 1 ITO 1 1898 ILR 22 Bom 332 
PolisettiNarayana Rao v CIT [1956] 291T R 222 A.I R 1957 Andhra Pra 672 
Pondicherry Rly Co Ltd v CIT 5 IT C 303 (P C ) AIR 1931 PC 165 ILR 
54 Mad. 691 581A 239 33 Bom LR 1263 132 IC 619 

PonnuswamiPillai v CIT 3ITC 378 

Poolv Guardian Investment Trust Co Ltd 8T C 167 [1922] 1 Iv B 347 91 LJR.B 
242 12PLT 540 3STL.R 177 

Poona Electric Supply Co Ltd v CIT 1946 I TR 618 49 Bom LR 184 A.IR 
1947 Bom 298 

Pope w Beaumont 1943 IT R SuppL 32 24TC78 [1941] 2 K B 321 [1941] 3 All 
ER 9 111 LJKB 232 165LT411 &7TLR656 
Popsing Pice Mill t CIT 1949 ITR 420 ILR [1949] 1 Cut 384 A.IR 1949 
Ons 53 

Popular Ltd. t C LT [1955] 28 ITR 309 IL.P 1956 Mad 560 A.IR I95o 
Mad. 669 


31 

31 613 
299 

4o9 401, 670 077, 
682 

09 100 229 
801 862 

681 682 
400 

537 5o6 560 8^ 
00 92 

I0S J09 HO R 2 
333 367 

215 

21 571 
419 

45 517 518 6’0 
537 824 840 
343 410 
882 

32 235 242 


240 253 
3o0 


532 

458 462 658 
697 


66 70 71 V. 3"t 


488 501 
10 22 

561 660 
638 641 

273 


05 > 65b 


205 207 
728 749 
859 

5 91 157 16* <«’ 
318 374 376 
23 24 26 

30 41 

347 

141 

842 843 
347 3ol 440 



TABLE OF CASES 


C1U 


Porbandar State Bank t CIT 1950 ITR 134 52 Bom LR 81 A-I R 1950 Bom 
220 

PorbundenvaUa t CIT [1952] 21 XTR 63 I L.R 1952 Bom 1013 AIR 19o2 
Bom. 157 54 Bom L.R 171 overruled Mela Ram & Sons v CIT [1956] 29 
ITR. 607(SC) 

Port of London Authority t IP 12 T C 122 (C A.) [1920] 2kB 612 
Port Said Salt Assn Ltd v CIT 6 ITC 123 IL R 59 CaL 1226 A.IR 1932 
Cal. 626 137 I C 340 

Powell t Compton (He Compton) [1945] 1 All E P 198 (C A ) 1945 Ch 123 114 L.J 
Ch 99 172 XT 168 61 TLR 167 
Poynting t Faulkner 5 T C 145 (C A ) 93 L T 367,21 T L R 560 
PragNaramt CIT 6 ITC 110 

Pragdas Mathuradas t? ITO 1950 ITR 757 55 C \\ N 778 

Prahlad Rai Bairohya t Union of India [1956] 30 IT R 678 AIR 19oG Pat 316 
PrashaiM*asantaenDwarkadas[1956]291T R 857 AIR 1956 Bom 530 58 Bom 

Pratap Bikram Shah Raja v CIT 1946 ITP 788 AIR 1947 Oudh 13 225 IC 
428 I L.R 21 Luck. 511 
Pratap Mai v IT O [19o2] 21 IT R 33 

1 ratap Singh Bahadur Maharaja v Prov of Bihar 1949 ITR 202 

PratapSmgh Balbeer Singh v CIT [1952]22 ITR 1 A I R 1952 All 845 

Pratapmal Luxmmhand i CIT [1956] 291T R 489 (S C ) 1956 S C R 91 1956 S C J 

D 307 1956 SC A 387 A.IR 1956 S C 364 

Pratt In re See IB v Phillips 

Pratt v Stock 17 T C 459 

PremNatht HarRamA.IR 1934 Lah 771 ILR 16 Lah 85 154 I C 229 
PremSagart CIT 6ITC 32 

Fremchand Satramdas t> State of Bihar [1951] 19 IT R 108 (S C ) 

Premier Construction Co t CIT 1948 ITR 380 (PC) 51 Bom LR 3 AJR 1949 
PC 20 

Presidency Talkies Ltd ti ITO [1954] 25 ITR 447 AIP 1954 Mad 872 
Pretoria Petersburg Rly Co Ltd v Llwood 6 T C 508 (C A ) 98 L.T 741 
1 rineeKhanderaoGaekwar CIT r See KhanderaoGaekwar Pnnce t CIT 
Prior Rev Father Sacred Heart a Monastery t ITO [1956] 30 ITR 451 A.LR 
I9u6 Tra. Co 240 

Pnyanand Prasad Smgh Raja r CIT [1957] 32 IT R 320 A.I R 1957 AIL 7G0 
rrobhat Chandra Barua v CIT 2ITC 392 on appeal 51T C 1 (P C } A I R 1930 
PC 209 57 I A 228 


p robynabad StudTarm In re 1936 ITR 114 AIR 1936 Lah 602 8 ITC 439 
16oIC.141 


Producers Cooperative Distributing Society Ltd. t Comr of Taxation 1948 LTP 
? pL . 87 (PC ) AIR 1943 rc 74 

* romatha Nath t Hirode Chandra Ghosc 1939 IT R. 670 ILR [1939] 2 CaL 394 
7? 1940 CaL 187 188 IC 37 

C H ndra Ganguly t>ClT4ITC418 A.IR 1932 Ca! 410 1391C 593 
rovideut Investment Co Ltd. In re AIR 1932 Bom 04 6 IT C 21 I L.R 56 
$ 2 32 Bom L R 1587 135 IC 810 

ir™ VMtracntCo Ltd. t CIT [1953] 24 ITR 33 IL.R 19^3 Bom 1281 
t"*R 19ol Bom. 95 55 Bom. LR. 804 affirmed CIT r Provident Investment 
Ltd. [1957] 32 LT R. 100 (S C.) A.I R 19o7 S C 664 59 Bom. L.R 925 
ST °r5* art ’ Bhubneshwan Kuer Raxu 1947 ITR 477 

7 , BAar t Hauhar Prasad Laram Smgh I L.R 21 Pat 571 1942 ITR 391 
Pm/ rS-, 1942 Pat 276 2001C 787 
PrnI r JankiKuer Mabaram 1949 ITR 170 

T of Bltar * Kamakhya I^orayan Smgh 1047 IT R 346 


FADES 


517 742 


671 

319 

388 744 

207 208 
239 274 
364 

1 541 646 720 
863 865 866 
769 

7,72 696,710 712 
865 866 

23 

865 

20 21 22 
23 


647 649 677 

48 655 
200 
462 

840 861 
28 29 

698 706 711 
116 130 


225 239 240 241, 

865 

711 

10 21 23 24 65 
66 70 2CG 292 
318 422 423, 429, 
4 47 

202 213 215 216, 
724 725 730 

23 25 

799 800 801 $02 
539 CG0 669 

317,335 340 


1 10 439 8o2 
23 

267 
20 21 
27 287 



THE INDIAN INCOME TAX ACT 


CH 


PAGES 


Pattullo s Trustees t I R 36 T C 87 

Paul B K A, Co In re 1938 ITR 395 AIR 1939 Cal 196 182 I C 270 
Pearce v Doulton 27 T C 405 [1947] 1 All E R 378 27 A T C 405 
Pearey Lai Shuhla In re 1942 I T R 239 I L R 1942 All 445 AIR 1942 All 307 
2011 C 18 


Pearn v Miller 11 T C 610 

Pehlad Rai & Co v CIT [1952] 21 IT R 523 AIR 1952 Pun 299 
Penang A General Investment Trust Ltd v I R 25 T C 219 (H L) 1943 A C 486 
[1943] 1 All E R 514 112LJKB356 169LT 93 59TLR237 
Pendurthi Venkiah v CIT [1955] 28 I TR 749 AIR 1956 Andhra 45 
PeriannaPiUait CIT 4ITC 217 
Perkins Executor i I R 13 T C 851 

Perrin i Dickson 14TC 608 [C A ) [1930] 1IC B 107 98 L JR B 683 142LT29 
45TLR 621 

Peter Merchant Ltd t Stedeford 30 T C 496 (C A ) 

Peterborough Pojal Foxhound Show Society v IR 20 T C 249 [1936] 2 K B 497 
[1936] 1 All E R 813 105 L J K B 427 155 L T 134 52 T L.P 391 
Pcthaperumal Chettiar v CIT 1943 ITR 632 I LR 1044 Mad 322 AIR 1944 
Mad 76 211 1 C 278 

Pethaperumal Chettiar v CIT3ITC 278 AIR 1929 Mad 34 115 IC 485 
Phaltan Sugar Works Ltd v CIT 1949 ITR 499 51 Bom LR 725 AIR 19o0 
Bom 61 

Phillips v Whieldon Sanitary Potteries Ltd 33 T C 213 
Phcemx Assce Co In re 1937 ITR 397 

Phra Phraison Salarak v CIT 31TC 237 19291 LR 6 Ran 598 AIR 1929 Ran 1 
Pickford v Quirhe 13 T C 251 (C A) 138 LT 600 44 T L R 15 
Pickles v Foulsham 9 TC 261 (H L) 1925 A C 458 94 L JR B 418 133 LT 6 
41TLR 323 

Pindi Rashmir Transport Co Ltd » CIT [1954] 281T R 695 
Pioneer Motors Ltd v CIT [1956] 30 ITR 73 ILP 195o Tra Co 1310 AIR 
1956 Tra Co 155 

Pioneer Sports Ltd v CIT 1934 ITR 305 I LR 16 Lah 489 AIR 1934 Lah 
876 168 I C 1122 

Pitamber Prasad In re 1942 ITP 370 

Pithapuram Maharajah of t CIT 1945 I T R 221 (PC) 1LR 1946 Mad 1 AIP 
1945 PC 89 72 I A 141 2201C 35 48 Bom LR 13 

Pithapuram Yuvarajah of t CIT 1949ITR 445 (PC) 

Pitta Ramaswamiah t dl 2 TTC 196 I LR 49 Mad 831 AIR 1927 Mad 
49 98 I C 1067 

Piyare Lalt CIT 1933 I T R 215 AIR 1933 Lah 827 147 I C 862 
Piyarelal Adishwarlal « CIT [1955] 28 I T R 394 AIR 1956 Pun 113 57 Pun 
LR 430 

Plowden t Lawrence (Grove Grady In re) [1929] 1 Ch 657 (C A ) 98 L J Ch 261 
MOLT G59 45TLR 261 varied sub nom A. G t Plowden [1931] W N 89 
(H.L) 

Plunkett r Narayan Parashram Tullu 1 IT C 1 18981L R 22 Bom 332 
Pohsetti Narayana Rao t CIT [1956] 29 ITP 222 AIR 19„7 Andhra Pra 672 
Pondicherry Rly Co Ltd v CIT 5ITC 363 (PC) AIR 1931 PC 165 ILP 
54 Mad. 691 58 I A. 239 33 Bom L R 1263 132 I C 619 

ronnuswarai Pillai t CIT 3ITC 378 

Pool v Guardian Investm cnt Trust Co Ltd. 8 T C 167 [1922] 1 R B 347 91 L J R B 
242 126 L.T 540 38TL.R 177 

Poona Electric Supply Go Ltd. i CIT 1946 ITR 618 49 Bom LR 184 A.IR 
1917 Bom 293 

Pope r Beaumont 1943 IT R. SuppL 32 24 T C 78 [1941] 2KB 321 [1941] 3 All 
ER 9 111 L.JK.B 232 16o L.T 411 57TL.R656 
Popamg Pice Mill t CIT 1949 IT R 420 I L.R [1949] 1 Cut 384 A.IR 1949 
Oris 63 

Popular Ltd. v CIT [195«j] 28ITR 309 IL.P 1D«6 MadL 500 4IR 195o 
Mad. 609 


34 

31 643 
299 

459 461 676 677, 
682 

99 100 2°9 
861 862 

581 582 

460 

537 656 560 8*9 
90 92 

108 109 110 11* 
333 367 

215 

21 571 
419 

45 517 518 6*0 
587 824 840 
343 410 
882 

32 235 242 

246 253 
350 

582 

458 462 553 
697 


66 70 71 V 3*4 
488 501 


561 660 
638 641 


273 


205 207 
728 749 
859 

5 91 157 158 16* 
318 374 3-6 
23 24 26 

39 41 

347 

141 

S42 843 
347 3ol 440 



TABLE OF CASES 


cm 


PAOES 


Porbandar State Bank r CIT 1950 IT R 134,52 Bom L.R 81 AI P 1950 Bom 
220 

Porbundervralla i CIT [I9o2]2lITR 63 I L.R 19o2 Bom 1013 AIR 1952 
Bom. 157 54 Bom llR 171, overruled Mela Ram & Sons t CIT [1956] 29 
ITR. 607 (SC.) 

Port of London Authority v IR 12 TC 122 (C A.) [1020]2XB 612 
Port Said Salt Assn Ltd t CIT 0 IT C 123 I L.R 59 Cal 122G AI R 1932 
Cal G26 137 I C 310 

Powell r Compton {He Compton) [1915] 1 All E R 19S (C A ) 1945 Ch 123 114 L.J 
Ch. 99 172 L.T 158 G1TL.R 107 
Poyntrag e Faulkner 5 T C 145 (C A ) 93 L.T 307, 21 T L.R 560 
PragNoramr aLT GITC 110 

PragdasMathuradasv ITO llM) ITR 757 85 OH X 778 


Prahlad Rai Bairohya c Union of India [19^6] 30 IT R 678 AIR lDoG Pat 310 
P ra3 ^^Vasant3en Dwarkadas[1930]29ITR 857, A LR 1950 Bom 530 58Bom 


Pratap Bikram Shah Raja v CLT 1940 ITR 783 AIR 1947 Oudh 13 225 IC 
428 LL.R 21 Luck. 511 
Pratap Mai t I.T O [19 j2] 21 IT R 33 

Pratap Singh Baliadur Maharaja i Prov of Bihar 1949 ITR 202 
1 ratapSingh Balbcer Smghi CIT [I0o2]22 ITR 1 AIR 19^2 All 845 
PratapmalLuxmtchandt CIT [1950J29ITR 489(SC) 1956SCR 91 1930SC J 
307 19o6 SC A 3S7 AIR lOoO S C 364 
Pratt In re SeeIR t Phillips 
Pratt v Stock 17 T C 459 

Prem Nath v Har Ram AI R. 1934 Lah 771 I L.P 16 Lah 85 154 I C 229 
PremSagar v CIT 0ITC 32 

Premchand Satramdas v State of Bihar [1951] 191T R 108 (SC) 

Premier Construction Co v CIT 1948 ITR 360 (PC) 51 Bom LR 3 AIR 1949 
PC 20 

Presidency Talkies Ltd t ITO [1954] 25 ITR 447 AIR 1954 Mad. 872 
Pretoria Petersburg Rly Co Ltd v Elwood 6 T C 503 (C A) 98 LT 741 
rnnee Xhanderao Gaekwar C IT t See Ivhanderao Gaekwar Prince t CIT 
Pnor Rev Father Sacred Heart s Monastery t IT O [1956] 30 IT R 451 AIR 
19o6Tra Co 240 

PnyanandPrasad Singh Raja t CIT [I0o7] 32 ITR 320 AIR 1957 All 760 
Probhat Chandra Baraa v CIX 2ITC 392 on appeal 5ITC1(PC) AIP 1930 
p C 209 57 I A 228 


Probynabad Stnd Farm In re, 1936 IT R 114 AIR 1938 Lah 602 8 IT C 439 
1C5 Lc 141 

Producers Cooperative Distributing Society Ltd. t Comr of Taxation 1948 LTR 
C ) AIR 1948 PC 74 

® a ™ Nath v Rirode Chandra Ghose 1939 IT R 670 ILP [1939] 2 Cal 394 
™ 1940 Cal 187 188 I C 37 

Pmw? C H ndra Ganguly v CIT 4ITC 418 AIR 1932 Cal 410 139 IC 593 
ovident Investment Co Ltd In re AI R 1932 Bom 94 6 IT C 21 IL R 66 
ProvfrW t 2 83 Bom. L R 1587 135 IC 810 „ „ 

fv* Investment Co Ltd. t CIT [1953] 24 ITR 33 I LR 19^3 Bom. 1281 
"-LP 1954Bom 95 55 Bom LR 804 affirmed CIT v Provident Investment 
'•'O Ltd. [1957]32 ITR 100(SC) AIP 1957 SC 664 59 Bom LR 925 
Ptot 255*** BhubneshwanXuer Ram 1947 ITR 477 „ mT , 

A t 1 Ganhar Prasad Narain Singh I L R 21 Pat 671 1942 ITR 391 
?rov of B J 048 P T at 276 209 I C 787 
Prov Janki Kuer Maharam 1949 ITR 170 

01 Bihar r Kamakhya Narayan Smgh 1947 IT R 346 


517, 742 


671 

319 

388 744 

207 208 
239 274 
364 

1 641 546 720, 
863 86t> 866 
769 

7 72 696,710,712 
8Gj 8C6 


23 

S65 

20 21 22 
23 

647 649 677 

48 655 
200 
462 

840 861 

698^706 711 
116 130 


225 239 240 241, 

865 

711 

10 21 23 24 65 
66 79 266 292, 
318 422 423 429 
447 

202 213 216 216 
724 725 730 

23 25 

799 800 SOI 802 
539 666 669 

317 335 340 


1 10 439 8o2 
28 


267 
20 21 
27 287 



TIIE INDIAI 


on 


* 


Pattullo s Trustees i I U 36 T C 87 

Paul B K A Co Inre 1938 ITR 395 A IR 

Pearce i Boulton 27 T C 405 [1947)1 All ER * 

Pearey Lai Shukla In re 1942ITR 239 ILR » * 

2011 C 18 **• 

Peam v Miller 11 TC 010 

Fehlad Rai L Co i CIT [1952] 21 I T R 523 A 
Penang A General Investment Trust Ltd » I R 2 
[1943] 1 AU E R 614 112 L JK. B 3oG ICO > 

Pendurthi Venkiah t CIT [I0 j5] 28 IT R 740 i 
Perianna PiUai t CIT 41T C 217 
Perkins Executor t I R 13 T C 851 
Perrin t Dickson 14 T C 608 (C A ) [1930] 1 K B 1 
45TLR 621 

Peter Merchant Ltd t Stedeford 30 T C 490 (C A ) 

Peterborough Roj al Foxhound Show Society i 1 R 
[1936] 1 A11ER 813 105LJKB 427 155L 
Pethaperumal Chettiar t CIT 1943 IT R 632 11 
Mad 76 2111 C 278 

Pethaperumal Chettiar v CIT 3ITC 278 A I P. 

Phaltan Sugar Works Ltd V CIT 1949 I TR 499 
Bom 61 

Phillips v Whieldon Sanitary Potteries Ltd 33 T C 21 
Phcernx Assce Co Inre 1937 ITU 397 
Phra Ph raison Salarak t>CIT3lTC 237 19291L ll 
Pickford v Quirke 13 T C 251 (C A ) 133 LT 600 44 
Pickles v Foulsham 9 T C 261 (H L ) 1925 A C 458 
41TLR 323 

Pmdi Kashmir Transport Co Ltd t CIT [1954] 261T 
Pioneer RIotors Ltd t CIT [1956] 30 ITR 73 ILP 
1956 Tra Co 155 t 

Pioneer Sports Ltd v CIT 1934 ITP 30o ILR 16 
876 158 I C 1122 

Pitamber Prasad In re 1942 ITR 370 

Pithapuram Maharajah of » CIT 1945ITR 221 (PC) 

1945PC 89 721A 141 220 I C 35 48 Bom LR > 

Pithapuram luvarajahof r CIT 1949 ITR 445 (PC) 

Pitta Ramaswamiah v CIT 2ITC 196 ILR 49 Mad 
49 98 I C 1067 # 

PiyareLalt CIT 1933 IT R 215 AIR 1933 Lah 827 1 
Piyarelal Adishwarlal v CIT [1955] 28 I T R 394 AIR F 
LR 430 

Plowden t Lawrence (Grove Grady In re) [1929] 1 Ch 557 (C 
140 L T 659 45 T L R 261 varied sub nom A. G t PI 
{ILL.) 

Plunkett t ar ay an Parashram Tulin 11T C 1 1898 ILR 22 
PohsettiNarayana Rao t CIT [19o6]29ITF 222 A.I R 19. 
Pondicherry Ely Co Ltd. v CIT 6 IT C 363 (PC ) AIR I f 
54Mad 691 581 A 239 33 Bom LR 1263 132 IC 619 

Ponnuswami Pillai i CIT 3 IT C 378 

PoolV Guardianlavestment Trust Co Ltd.8TC 167 [1922] 1 Iv I 
242 126 LT 540 38TLR 177 
Poona Electric Supply Co Ltd. t CIT 1946 ITR 618 49 Bom 
1947 Bom 298 

Pope v Beaumont 1943 ITR SuppL 32 24 TC 78 [1941J2KB .. 

ER 9 111 L JKB 232 16oLT 411 57TLR 656 
Popaing Pice Mill t CIT 1949 ITR 420 ILR [1949] 1 Cut 3S 
Oris 53 

Popular Ltd. v CIT [1955] 28 ITP 309 I L.R 19o6 Mad 560 
Mad- 669 



TABLE OF CASES 


CV 


PAGES 


Radha Ruhmam Ammalt CIT [1957] 31 IT R 704 AIR 1957 Mad 568 
Padhakisan Ramnaram i CIT3ITC 366 AIR 1929 Nag 153 117 IC 217 
Radhahnshan N D & Sons tCIT2ITC345 AIR 1927 Lah 5 1011C 321 
Radhaknshna Behan Lali CIT [1954] 26 IT R 344 AIR 1955 Pat 249 
Radhaknshna Trading Co Sri CIT t See Sn Radhaknshna Trading Co t CIT 
Radhey Lai Balmukand, In re 1942 IT P 131 

Radhey Lai Balmukand v CIT 4ITC 454 ILR 62 All 991 AIR 1931 All 23 
1301C 634 

Radhiha Mohan Roy I\arda Estate Manager In re 1940 ITR 460 AIR 1941 
Cal 443 1991 C 763 

Radio Pictures Ltd. t IR 22 TC 106 (C A) 

Raghava Reddi t CIT [1956]29 ITR 942 AIR 1957 Andhra Pra 926 
PaghavaluNaidu A Sons v CIT 1945 ITR 194 AIR 1945Mad 31 1 I LR 1946 
Mad. 21 

Raghavalu Naidu K. Sons i CIT 1050 ITR 787 AIR 19o0 Mad 790 [19 j0] 
2M.LJ 300 

RaghuKarsont CIT 6ITC 3S9 

Raghunandan Prasad Singh Taja t CIT 1933ITR 113(PC) ILR 12 Pat 30„ 
60IA 133 AIP 1933 PC 101 6ITC 392 35 Bom LR 536 142 I C 446 


Raghunath Madhavlal t CIT 1945 ITR 376 48 Bom L P 304 

Raghunath Mahadeo t CIT 2ITC 94 A, 302 AIR 1925 Pat 694 89 I C C75 
Raghunath Prasad i CIT [1955] 28 ITR 45 

Raghunathdas Sewlal t CIT4ITC4GS(FB) AIR 1932 Cal 411 139 I C 699 
Raghnvanshi Mills Ltd t CIT [1952] 22 ITR 484 (S C ) AIR 1953 SC 4 1953 
0 SCR 177 55 Bom LP 196 

Raghuvan3hi Mills Ltd t CIT [1953J24ITR 338 ILP 1953 Bom 1271 AIR 
19o4 Bom 85 55 Bom L P 799 
Rabun ti CIT 1949 ITR 2^6 AIR 1949 0ns 60 

Rai Sudhmdra Nath Choudhury t CIT [1956] 29 ITR 651 AIR 1956 Cal 499 
Raj Mai Pahar Chand v CIT 1938 ITR 577 

ivaja Bahadur Kamahshya Naram Singh CIT v See Ivaraakshya Narain Singh 
Raja Bahadur r CIT 

ija Bahadur Mukundlal Bansila! CIT v See Mukundtal Bansilal Raja Bahadur 

v C.LT 

a Ja Bahadur Sri Rama Chandra Mardaraja Deo CoL Ag IT t See Rama Chandra 
p„, 'Jardaraja Deo Raja Bahadur t> Col Ag IT 

i CIT Vishweshwara Singh CIT t See Vxshweshwara Singh Raja Bahadur 

Raja Baldco Das Birla CIT t> See Baldeo Das Birla Raja t CIT 

C lT° y ^ umar Sahas Roy CIT t See Benoy Kumar Sahas Roy Raja t 


Raja DurgaLararn Smgh CIT t See Durgi 
Raia ii 1 i? raSa ^ Smgh Deo 7n re Seo Jy< 


Narain Smgh Raja t CIT 


Hin £h Deo In re Seo Jyoti Prasad Singh Deo Raja In re. 
““fta ad Singh CIT t See Kali Prasad Singh Raja t CIT 
PC State of Blhar 1 See Lai Chaudhurj PC 

fc* V v! !, < S audh;lr y PC CIT v See Lall Chaudhary PC Raja t CUT 
PC CIT t See LaHChoudhary PC Rajaj CIT 


Khan Raja t CLT 


,7“* ^acmouary 1*0 CIT t See LaU Che 
IUia^ U n ta J?. AUK - llan CIT t See Mustafa All 
Raianfi , blh CIT * SeeBobbili Raja of t CIT 
Ran iv\ en w? ! = ,n CIT r See \ enkatagin Raja of t CIT 
Ram r> rata P RAram Shah CIT r See Pratap Bikram Shah Raja r C LT 
Rsia n^£ nan< * Prasa, ISmgh CLT r See Pnyanand Prasad Singh Raja rCIT 
' C.I t Unan ^ n Prasa< l Singh C.LT v See Raghunandan Prasad Smgh Raja i 

£ia CIT t SeeRameshwara Raja r CIT 

RaMahomedMchdi CIT i St.eSayyidMahomedMehdi Raja r CIT 
Ta Pmsad Smgh Crown r See Shiva I rasad Smgh Raja r Crown 


663 

453 6u7 
642 

557 559 

533 536 6o6 

45S 536 549 550 
553 564 858 


20 21 
139 388 
5o5 557 

098 699 701 

68 93 94 614 615 
729 

557 562 564 652 
G5u 

82 84 87 88 159 
161 367 411 447, 

151 157 176 188 
191 

458 555 562 

378 424 474 602 

640 

52 81 128 227 
585 

160 745 
24 

304 670 571 



CIV 


THE INDIAN INCOME TAX ACT 


PAGES 


Prov of Bihar i Rhetra Mohan Kunar 1949 ITR 286 

Prov of Bihar Maharaja Pratap Udai Nath v See Prov of Bihar v Pratap Udai Rath, 
Maharaja 

Prov of Bihar Maharam Janki Kuer t Seo Prov of Bihar v Janhi Kuer Maharani 
Prov of Bihar v Pratap Udai Nath Maharaja 1941 I T R 313 
Prov of Bihar i Prithvi Chand Raja [1951] 19 I T R 550 
Prov of Bihar v Rai Shambhu Lai Bose 1947 IT R 176 
Prov of Fihar Raja Pnthvi Chand v Seo Prov of Bihar t Prithvi Chand Raja 
Prov of Bihar Ram Bhubneshwan Kuer t See Prov of Bihar t> Bhubneshw an Kuer 
Ram 

Provincial Treasurer of Manitoba v Wngley Co [1951] 20 I T R 614 (PC) AIR 
1950PC 53 

Public Trustee v More (Hadden Be) [1932] 1 Ch 133 101 L J Ch 62 146 L T 190 
48TLR 9 

Public Trustee t Smith (Smith In re) [1932] 1 Ch 153 (C A ) 100 L J Ch 409 146 
LT 145 48TLR 44 

Punamchand Maneklal In re ILR 38 Bom 642 (F B ) AIR 1914 Bom 138 16 
Bom LR 446 251C 333 

Punjab Co operative Bank Ltd o CIT 1938 IT R 355 affirmed 1940 I T R 635 
(PC) ILR 1940 Lah 685 67 IA 464 AIR 1940 PC 230 43 Bom LR 

372 194 I C 548 

Punjab Distilling Industries Ltd t> CIT [1952] 22 IT R 232 AIR 1953 Pun 71 
Punjab Distilling Industries Ltd v CIT [19o3]24ITP 597 ILR 1954 Pun 381 
A I R 1054 Pun 61 55 Pun L R 493 

Punjab National Bank Ltd t>CIT2ITCI84 ILR 7 Lab 227 AIR 1926 Lah 

373 96 IC 380 

Punjab Prov v Federation of Pakistan [1957] 32 IT R 198 
Puran Mai v CIT 2ITC 236 

Puranmal Radhahishan A Co v CIT [1957] 311T R 294 

Purchase v Stamer s Executors 32 T C 367 (H L ) 1952 A 0 280 [1951] 2 T L R 
1112 95 S J 801 212 LT 326 [1951] 2 All E R 1071 
Purshottam Govmdji Halai t Collector of Bombay [1955] 28 IT P 891 (S C ) [1955] 
i. S C R 887 AIR 1956 S C 20 68 Bom L R 498 
Purshottam Laxmidas v C IT [1956] 30 IT R 143 AIR 1956 Bom 505 
Purshottamdas Harkisondas t Central India Spg Wvg & Mfg Co Ltd 1ITC 11 
ILR 42 Bom 579 19 Bom LR 665 AIR 1917 Bom 113 41 I C 968 
Pyare LaiShukla v CIT 1942 ITR 416 

Pyrah v Anms 4 Co Ltd [1957] 31 IT R 517 [1956] 1 W L R 974 100 S J 568 
[1956] 2 All ER 858 222 LT Jo 38 affirmed 37 TC 163 (CA) [1957] 1 
WLR 190 101 SJ 128 [1957] 1 AU E R 196 222 LT Jo 35 
Queen t> Assessment Committee of St Pancras [1877] 2 Q B D 681 
Queen v Special Comrs (Cape Copper Mining Co In re) 2TC 332 (CA) [1888] 21 
QBD 313 57 LJQB 613 69 LT 455 4TLR 636 
Queen v Special Comrs (Fletcher In re) 3 T C 289 (C A ) sub nom, R t Chew 71 L T 
641 11 TLR 1 

R v Comptroller General of Patents (Ex parte Parke Davis A Co ) [1953] 1 All E R 
862 affirmed 1954 AC 321 (H L) 

R B Bansil&l Abirchand Spg 4; Wvg Mills CIT t See Bansilal Abirchand P B 
Spg & Wvg Mills r CIT 

R C Slitter 4 Sons CIT r SeeMitter R C & Sons t CIT 
R Chew r See Queen v Special Comrs (Fletcher In re) 

R K Das & Co C I T t See Das R L 4Co i CIT 
R M P Chettyar Firm CIT c See Chettyar R M P Firm v CIT 
Racecourse Betting Control Board t> Wild 22TC 182 [1938] 4 All E R 487 

RadcliCbr Holt 11 TC 621 

Rodha Ammil t CIT 19o01TR 225 AIR 1950 Mad 638 [1950] 1 ML J 399 
Radha Debi Jalan r CIT [1951] 20 ITR 176 65 CRN 734 


Radha Kishen 4 Sons r C-IT 3 IT C 73 

Radha Kuer v CIT 1042 ITR 229 AIR 1942 Pat 453 201 I C 554 ILR 21 
Pat 615 


703 


20 22 24 133 
73 90 297 
416 


170 744 
2l>9 214 
209 
720 

102 228 331 
841 846 

83 

102 106 330 316 
67 68 864 
337 365 
6S3 

32o 326 
769 

844 847 

518 

462 

393 403 
302 

711 

674 

866 


l 338 391 


* 100 $ 
30 23 ’ 21 

t6 3«i4 

30 467 463 



TABLE OF CASFS 


CV 


rAQES 


Radha Rutin am Ammal t CIT [1957] 31 IT R 704 AIR 1957 Mad 563 
Radhahisan Ramnanun t CIT 3ITC 366 , A I R 1929 Nop 153 117 I C 217 
Radhaknshan N D A Sons tCIT2ITC 345 AIR 1927 Lah 5 1011 C 321 
Radlnkmhna Behan Lai v CIT [19^1] 26 IT R 314 AIR 1955 Pat 249 
Rftdhakmlma Trading Co , Sri CIT t Sco Sri RadhaknshnaTrading Co t CIT 
Radhey Lai Balmukand In re 1912 IT R 131 

Padhcv Lai Balmukand v CIT 4ITC 454 ILR 62 All 991 AIR 1931 All 23 
1301C 631 

Radhika Mohan Roy Vards Estate Manager In re 1910 ITR 4C0 AIR 1941 
Cal 413 1991C 7C3 

Radio Pictures Ltd t IR 22 TC 106 (C A) 

Raghava Peddi r CIT [19^] 29 IT R 912 AIR 19o7 Andhra Pra 926 
Raghavalu Naidu & Sonsi CIT lOloITR 194 AIR 1915Mad 311 ILP 1916 
Mad. 21 

Ra 0 havalu \aidu A, Sons t CIT 1930 I TR 787 AIR 19o0 Mad 790 [19 j0] 
2 3LL.J 300 

Ra 0 hu Karson r CIT 5ITC 3S9 

Raghunandan Prasad Singh Raja t CIT 1933 ITP 113 (PC) ILR 12 Pat 305 
60 IA 133 A.IR 1033 PC 101 0ITC 392 35 Bom LR 530 142 I C 446 


Raghunath Madhavlal t CIT 1945 ITP 376 48 Bom LP 304 

Raghunath Mahadco t CI T 2 IT C 94 & 302 A IR 1925 Pat 694 89 I C 675 
Raghunath PrasadrCIT [19oo]28 ITR 45 

Raghunathdas Sewlal t CIT4ITC4G8(rB) AIR 1932 Cal 411 139 I C 599 
Raghuvanshi Mills Ltd v CIT [1952122 I TR 484 (S C ) AIR 1953 SC 4 1953 
SCP 177 55 Bom LP 196 

Raghuvanshi Mills Ltd. r CIT [1953124ITR 338 ILR 1953 Bom 1271 AIR 
10o4 Bom 85 55 Bora L P 799 
Rahim t CIT 1940 IT R 2„G AIR 1949 0ns GO 

Rai Sudhindra hath Choudhury » CIT [1056] 291TR 651 A.I R 10^0 Cal 499 
Raj Mai PaharChand v CIT 1938 ITR 577 

Bahadur Kamakshya Narain Singh CIT t See Kamak«hya Narain Singh 
Raja Bahadur r C IT 

'wja Bahadur Mukundlal Bansilal CIT t Seo Mukundlal Eansilal Raja Bahadur 

1 CI T 

«aja Bahadur Sri Rama Chandra Mardaraja Deo CoL Ag IT t Seo Rama Chandra 
Mardaraja Deo Raja Bahadur t Col Ag IT „ , , 

'ja Bahadur Vishweshwara Singh CIT i See \ishweshwara Singh Raja Bahadur 
t> CIT b 

p j a BaldeoDasBirla CIT v See Baldco Das Birla Paja i CIT 

Vvm 0y R- Umar Sahas Roy CIT v Sco Benoy Kumar Sahas Roy Raja t 
UIT 

*O a Durga Narain Singh CIT v See Durga Narain Singh Raja i CIT 
j> j j*yoti Prasad Singh Deo In re See Jyoti Prasad Singh Deo Paja In re. 

RavJ r ,1“ ai Singh CIT t Seo Kali Prasad Smgh Raja t CIT 

J Jl>\ Chaudhnr y PC State of Bihar i See Lai Chaudhury PC Raja t State 
p 01 Rihar 

RaM ^.Chaudhary PC CIT « See LallChaudhary PC Raja t CIT 
Rn.a nr Choudharv PC CIT » See Lall Choudhary PC Raja t CIT 
Rail ^ kh* n CIT t See Mustafa Ali Khan Raja » CIT 

^U°fS 0b , blli ' C1T 1 SeeBobbili Raja of t CIT 

yenkatagm CIT v See Venhatagin Raja of t CIT 
p a * a P Bikram Shah CIT v See Pratap Bikram Shah Raja t CIT 
Kni a p n y anaa d Prasad Smgh CIT t See Pnyanand Prasad Singh Raja vC 
q J^hunandan Prasad Singh C LT i See Raghunandan Prasad Singh E 

Siafc^ b « ata CIT t See Rameshwara Raja t CIT 
oayym ]Mahomed Mehdi CIT t> See Sayyid Mahomed 1 
Ja Sh, Ta Prasad Sm^h rvnwr,. Tt 


IT 

Raja ■ 


-- „ lluul i * v oot jid Mahomed Mehdi Raja t CIT 

a Prasad Singh Crown t See Shiva Prasad Smgh Raja t Crown 


663 

453 557 
542 

657 650 

633 636 656 

458 536 649 550 
5,3 664 85S 

20 21 
139 3S3 
555 657 

698 699 701 

08 93 94 614 615 
729 

6o7 562 564, 652 
655 

82 84 87 83 159 
161 367 411 447, 

151 157 176 188 
191 

458 555 562 

378 424 474 602 

540 

62 81 128 227 
685 

166 745 
24 

364 570 671 



CV1 


TOE INDIAN INCOME TAX ACT 


PAGES 


Raja Singh Obera CIT t See Singh Obera Raja v CIT 

Rajah Inuganti Rajagopala Venkata Narasimha Rayanim Bahadur Varu CIT v 
See Inuganti Rajagopala Venkata Narasimha Rayanim Bahadur Varu Rajah t 

CIT 

RajahManyamMeenakshamma CIT v See Manyam Meenakshamma Rajah t> CIT 
Pajah of Ramnad Sec of State v See Pamnad Rajah of v Sec of State 
Raj arathma Nadar KPS V A Sons» CIT [1956] 29 IT R 834 AIR 1956 Mad 
533 [1956] 2 ML J 154 

Rajendra Mills Ltd Sree IT O t See Sree Rajendra Mills Ltd t IT 0 
Rajendra Narayan Bkanja Deo v CIT2ITC82 ILR 5 Pat 13 AIR 1925 Pat 
581 91 IC 228 

Rajendra Narayan Bhanja Deo v CIT 4ITC 15 ILR 9 Pat 1 AIR 1929 
Pat 449 118 IC 593 

Rajendra Narayan Bhanja Deo t CIT 1937 IT R 111 ILR 16 Pat 792 AIR 
1937 Pat 1 166 10 695 10 IT C 32 

Rajendra Narayan Bhanja Deo v CIT 1940 I TP 495 (P C ) AIR 1940 PC 158 
ILR 1940 Kar 335 42 Bom LR 1182 190 I C 1 
RajendranathMukerjee Sir v CIT 1934 IT R 71 {PC ) ILR 61 Cal 285 61 1A 
10 A.I R 1934 P C 30 36 Bom L P 267 147 I C G63 
Rajkumar Mills Ltd t CIT [1955] 28 I TP 184 (SC) AIR 1955 S C 628 
Rajmal Paharchand v CIT 1950 ITR I 
RajmalPaharchand v CIT (No 2) 1950 I TP 1011 

Raj mam Devi t CIT 1937 ITR 631 ILR 1937 All 834 AIR 1937 AH 770 
172 IC 354 


445 702 


21 27 
9 423 

840 856,857 


569 703 
166 853 
631 636 
861 


635 541 545 #46 
547 559 562 6a8 
657 658 


Rajmti Prasad Singh t CIT 4ITC 264 AIR 1930 Pat 33 I L R 9 Pat 194 
123 I C 617 

Pajput Transport Co v CIT [1955] 27 IT R 183 AIR 1955 Pat 100 
Rajputana Textile (Agencies) Ltd. v CIT [1953] 24 ITR 46 AIR 1954 Bom 
58 55 Bom LR 823 

Rajratna Naranhhai Mills t CIT 1950 ITR 122 52 Bom LR 89 AIR 1950 
Bom 197 

Raju Chettiar i Collector of Madras [1956] 29 IT P 241 AIR 1956 Mad 396 
Raju Chettiar i CIT 1949 ITR 3,3 

Raju Chettiar & Bros v C IT 1949 ITR 51 AIR 1949Mad 616 
Raleigh Investment Co Ltd Gov Gen inG t See Gov Gen in C v Raleigh 
Investment Co Ltd. 

Ram Chandra Kashi Nath v CIT 5ITC 58 

Ram Chandra Munna Lai v CIT 1949 ITR 394 AIR 1949 E Pun 348 
Ram Datta Sita Ram In re 1947 IT R 61 


Ram Dayal Agarwala In re 1942 I T R 93 

RamDhant Prayag Narai AIR 1921 All 37 I LP 43 All 503 62 I C 862 
Ram Gopal Mool Chand v CIT1ITC416 AIR 1925 AU 403 87 IC 797 
RamJhat CIT [19a7]31lTR 9S7 A IP 1957 AIL 472 
Ram Khelawan A Sahu Thahur Das In re 1939 ITR 607 

Ram Khelwan Ugamlal t CIT 3 IT C 225 (F B ) ILR 7 Pat 852 AIP 1928 
Pat 529 114 I C 211 

Ram Kissendas Bagri v C L3 2 IT C 324 
Ram Kuar Mohan Lalt C IT 3 IT C 375 119 I C 669 
Ram Kumar Rammwas In re [1952] 22 ITR 474 AIR 1953 All 150 
Ram Mahadeo Prasad t CIT [1CUJJ24ITR 176 AIR 1953 All 779 
Ram ParshadNandLale Central Board of Revenue [19o6] 29 ITR 428 AIR 1956 
Tun 101 

Ram I ershad Matt an Lai t CIT [1952)21 ITP 655 

Ram Prasad r CIT 4 IT C 247 ILR 62 All 419 AIR 1930 AIL 3S9 overruled 
Patiala State Bank r CIT 1913 ITR 617 (P C ) AIR 1943 PC 181 
Ram Pratan-Sukh Dial v C LT 3ITC 362 ILR 10 Lah 833 AIP 1930 Lah 
277 122 LC 233 


7 10 2 7 285 28t 
659 

102 104 232 397 

349 

640 

1^47 647 651 65" 


I 323 335 336 
i 378 389 607 
562 5G3 5W 
686 687 M 


400 553 

537 540 5« 
834 

560 561 


678 717 
638 

63 96 
646 678 




TABLE OF CASES 


CVll 


FACES 


Ram Rakha Mai & Sons Ltd. t CIT 1937 ITR 137 IL.R 1937 Lah 325 AIR 
1937 Lah 830 172 I C 821 


Ram Ran Vjjay Prasad r Prov of Bihar 1942 ITR 446 
Ram Ran Vijaya Maharaja t Prov of Bihar 1949 ITR 164 
Rama Chandra Mardaraja Deo Raja Bahadur i CoL Ag IT [1952] 22 IT R 220 
AIR 1952 0ns 281 IL.R 1952 Cut 429 
Rama Iyer r CLT [1957] 32 IT P 458 AIR 1958 Mad. 40 
Rama Rao t \ enkataramayya 1940 IT R 450 (F B ) ILP 1940 Mad. 969 AIR 
1940 Mad. 768 

Ramachandra Mardaraj Deo t CIT [1955] 27 I TP G67 ILR 1955 Cut 391 
AIR 1955 0ns 116 

Ramachandra Tolba Teh t CIT 1939 ITR 151 

Ramaknshna Ramnath n CIT 4ITC 171 AIR 1932 Nag 65 139 I C 290 
Pamaknga Choodambikai Mills Ltd. Sri CIT t See Sri Ramalmga Choodarabikai 
Mills Ltd v CIT 

Ramanarayana Das Madanlal t CIT 1950 ITR 660 AIR 19o0 Ons 205 ILR 
1950 Cut 401 

Ramanatha Reddiar v CIT3ITC10 ILR 6 Ran 175 AIR 1928 Ran 152 
110 LC 601 


RamanathanChettiar v CIT 2ITC 348 
Ramanathan Chettiar t> CIT 2ITC 474 

Ramanathan Chettiar t ITO [1056] 29 ITR 683 AIR 1956 Mad. 463 
Ramanathan Chettiar v Palamappa Chettiar ILR 1945 Mad. 600 
Pamanlal Prabhudas Shah t C LT [1957] 31 IT R 924 

Ramaswami Ayyangar v CIT 1950 ITR 150 AIR 1950 Mad 454 [1950] 1 
M.LJ 393 

Ramaswami Chettiar t CIT 3ITC 290 (FB) ILR 52 Mad 194 AIR 1929 
Mad. 60 116 I 0 566 

Ramaswami Chettiar v CIT 3 IT C 425 M . 

Ramaswami Chettiar v CIT AIR 1930 Mad 808 (FB) ILR 63 Mad. 904 4 
ITC 438 127 IC 611 


Ramaswami Chettiar t; CIT [1956] 30 ITR 281 AIR 1057 Mad 32 
KamaswamiPUIai » CIT 1939ITR 40 , 

Kamaswamy Ayyangar i CIT 1943 IT P 697 ILR 1944 Mad 635 AIR 1944 
Mad. 164 211 I C 466 

tfamaswamy Ayyangar t CIT 1944 ITR 29 


Ramchandra Dev r CIT 1942 ITR 141 ILR 21 Pat 461 AIR 1942 Pat 
381 1991C 868 

amchandra Mardaroj Deo r Collector of Commercial Taxes [19„7] 31 IT R 651 
Ramchandra Mardaraj Deo v CIT [1955] 28 ITR 136 ILR 1955 Cut 285 

ALR 1955 ons 106 „ „ 

"amcharitar Ram Hanhar Prasad t CIT [1953] 23 ITR 301 AIR 1954 Pat 143 
pameshwara Raja v CIT [19571 32 IT R 652 AI R 1958 Andhra Pra 63 
m S°Pa> Ganpatrai & Sons Ltd t CEPT [1953] 24 IT R 362 ILP 1953 Bom 
Ram!'?? AJ R 1954 Bom. 87 55 Bom LR 794 
Da » Jaim L Co In re 1945 IT R 430 

Ram RReshavn t CIT 1945 ITR 105 ILR 1945 Bom. 407 47 Bom. L.R 169 
Ram, i R 1945 Bom 254 

Ram'’‘ri s Mahaliram In re 1936 ITR 25 ILR 62 CaL 1011 
•amjilal t ITO [1951] 191T R 174 (SC) 1951 SCR 127 
^amJunicar Banerji t CIT 1936ITR 108 AIR 1936 Pat 267 0ITC 162 160 

j. 611 

RamW u" Sunderlal i CIT [1951] 19 ITR 324 
Rami Zhanna Bukekar t CIT [If)o6]30ITR 833 
Ramui t ?f r ^ arnatllt? CIT 1937 ITR 261 
mial Bachairam v CIT [19ol]10ITR 246 


3 623 626 62S, 
638 640 642 645, 
676 
200 
20 21 

10 687 844 
634 638 661 

800, 802 

2 46 

460 461,462 
417 635 854 


672 

344 351 412 842 
867 

177 180 
829 830 
791 

200 

322 600 

317 340 363 388 

640 559,661 

178 

318 327, 329 330 
363 

857 

177 

93 379 388 614 
C3S 694 701 704 
706 

20 21 


701 

556 856 
235 

023 676 S„3 
391 397, 39S 412 
572 

489 490 493 495 
711 867 

G 866 892 

337 553 556 
344 388 
778 

446 447 449 
179 180 




TABLE OF CASES 


CIS 


PAGES 


Rees Roturbo Development Syndicate Ltd. t DucLer 13 T C 366 (H.L.) 192S A C 
132, 97 L.JK.B 317 138 LT 598 44TL.R 307 

Reid t IR 10TC 673 1926 SC 589 1926 S L.T 365 

Reid a Brewery Co f MaIe3TC 279 [1891] 2 Q B 1 60 L. J Q B 340 64 LT 
294 7TL.R 278 

Reid8Trustees v IR 14 TC 512 1929 SC 439 
Pekhabchand Sarogi t CIT 1947 IT R 465 

Rekhic ITO 1950ITR 618 AZR 1951 Pun 1 ILR 1950 Pun 321 


98 99 100 136 
242 

246 247 253 
361 

7 724 726 727 
603 605 606 607 
848 

711, 712 835 847, 
865 867 


PeligionaTract A Book Society t Forbes 3 TC 415 33 Sc LR 289 
Rollim Ltd. v Vi<e [1952] 22 I T R Suppl 51 <C A.) 

Renfrew Town CounciLt IR 19 T C 13 1934 SC 468 1934 SLT 426 


Revell v Directors of Elworthy Bros A Co Ltd 3 T C 12 

Rest Anderson Logging Co Ltd. 1926 A C 140 (HL) 95L.JPC 43 134 LT 386 
Rex r B C Fir & Cedar Lumber Co 1932 A C 441 (PC) A-I P 1932 PC 121 


32 

100 105 
95 96 
381 
282 
102 

52 79 
387 570 


235 

122 


128 


123 


3SP 


Rest Bloomsbury Comrs (Ex parte Hooper)7T C 69 [1915]3K.B 708 85L.JK.B 
129 113 L.T 1015 31TL.R 565 
Rex p Inspector of Taxes for Kingsland 8 T C 327 
Rexp Ismail Bhai 1 LTC 192 AIR. 1922 Nag 187 68 IC 623 
Rext Kensington Comrs 6 TC 613 (HL) [1916] 1 A.C 215 84LJK.B 2169 
113 L.T 1083 31TL.R 606 

Rexp Newmarket Comrs (Ex parte Huxloy) 7 T C 49 (C A ) [1916] 1 K B 788 85 
LJK.B 92^ 114 LT V 963 32 T L.R 353 
Rexp Special Comrs (Ex parte. Dr Bamardo a Homes) 7 T C 646 (HL.) [1921] 2A.C 
1 90L.JK.B 545 123LT 250 37TLP 540 
Rext Special Comrs (Ex parte Llmhirst) 20 T C 381 (C A) [1936] 1 K B 487 105 
LJK.B 759 154 LT 198 62TLP 143 
Rext Special Comrs (Ex parte Essex Hall) 5 T C 636 (C A) [1911]2KB 434 SO 
„ R J K.B 1035 104 L T 764 27 T L R 46G 

Pext Special Comrs (Ex parte Headmasters Conference) 10 T C 73 41 TLP 651 
Rext Special Comrs (Ex parte Homer) 17 T C 362 49TLR 3 
Pex p Special Comrs (Rank a Trust In re) 8 T C 286 (C A ) 91 L J K B GC2 127 
LT 651 38TLR C03 


Pex v Westbrook [1875] 10 Q B 178 

Reynolds & Gibson t Crompton 33 TC 288 (HL) 94 SJ 566 213 L.T 208 [I9o2] 
1A11E.R 888 [1952] 1 T L P 922 
Reynolds a Executors v Bennett 25 T C 401 


Reynolds Sons A Co Ltd. r Ogston 15 T C 601 (C A ) 

Rhodesia Metals Ltd. v Comr of Taxes 1941 IT P SuppL 45 (P C ) 

Rhodesia Plya Ltd v IT Collector 1933 IT R 227 (PC) 1933 A. C 368 149 L.T 
3 49TLP 376 

Rhymney Iron Co t Fowler 3 T C 476 [1896J2QB79 CoL JQ B 524 12 T LR 
404 

Richardson t Lyon 25 T C 497 

Picketts v Colqubonn 10 TC 118 (H.L.) 1926 AC 1 95LJK.B 82 134 L.T 
106 42 T L R 66 

1 obert Addie & Sons Collieries Ltd. v IP 8TC 671 1024 SC 231 61 Sc LR 185 
a _ 1921 SLT 346 

P Roberts p Belhaven a Executors Lord 9TC 501 1925 SC 635 1925 SLT 4C6 
Robinson t Corry 18 T C 411 (C A.) [1934] 1 K.B 240 103 UKB 22S 160 L-T 
2o0 oOTL-P 12o 

PochiRam Ivhattar t CIT 6ITC 127 
«oop ip 8TC 613 131 j^ T 2o5 4A.TC 93 

1 oebank Printing Co Ltd. r IR. 13 T C 864 1928 S C 701 192S S L.T 472 
Rogers Pyatt Shellac A Co r Sec. of State for India I IT C 363 I L.P- 52 Cat 1 
A.1 V 1025 CaL 34 83 LC 273 


711 712 
867 

828 829 


711 

53 67 724 726 

201 615 
678 
293 

202 216 217 
478 

203 
133 

107 142 

104 229 23o 242 
327 

627 628 629 630 
59 84 106 I„3 
I69 741 

344 373 408 

32S 386 3S7 
155 279 

2S2 

371 394 404 
100 134 

279 

298 299 
40 501 
330 363 3S4 


2 163 172 -33 739 



CV1U 


THE INDIAN INCOME TAA. ACT 


PAGES 


Ramlal Bechairam t CIT 1946 IT R 1 A IP 1946 AILS 222 IC 606 
Ramlal Murlidhar i CIT 6 ITC ISO ILP 68 Cal 1005 A IP 1031 CaL 683 
134 I C 10-6 

Ramnad Pajahof v Sec of State 3 ITC 203 ILR 62 Mail 12 AIR 1929 Mad 
179 U4rC 829 

Ramnarayan Chiranplal v CIT [1951] 19 IT P 30 

RamnarayanRajmal v CIT [1953]24LTR 442 ILR 1954Rom 746 AIR 19o4 
Bom 237 65 Bom LP 066 

Pamratan Das & Madan Gopa! In re 1035 I TP 183 ILP 67 All 746 AIP 
1935 All 444 167 IC 1000 8 IT C 69 
Ramswarup Bengahmal v CIT [1954]25ITP 17 AIR 1954 AM 665 
Rananjaja Singh i CIT 1944ITR 159 AIR 1944 Oudh 17 214 I C 190 ILR 
19 Luck 348 

Ranchhoddas Katsondas t CIT [1954] 26 IT P 105 ILR 1954 Bom 984 AIR 
1954 Bom 543 66 Bom LR 722 
Ranchi Electric Supply Co Ltd. t C1T 19481T R 134 
Rand t Alberm Land Co Ltd ITC 629 
Rangacharit CIT [1955] 28 ITR 528 
RangaJal Modi v C IT 10oOITR 383 AIR 1950 0ns 191 
Pangaswami Naicker t Raju Naicker 1941 ITP 693 AIR 1942 Mad 276 200 
IO 743 

Rangasw&miNaidut CIT [1957]31 ITR 711 \IP 1957 Mad 437 

Rani Amnt Kunwar CIT t See Amrit Kunwar Ram i CIT 

Pam Anand Kunwar CIT t See AnandKunwar Rani t Cl f 

RaniBhubneshwanKuar CIT i SeeBbubnesbwanKuaT Ram v CIT 

Ram Hem Kutnan Debi CIT i See Hem Kumari Debi Ram i CIT 

PatuTaraKumauDevi CIT t See Tara Kumari Devi Ram t CIT 

Rankinet IP 32TC 520 

Pank s Trust In re See Rex v Special Comrs 

Rashid Ahmed v Municipal Board Kairana 1950 SCR 566 (SC) 

Rashid & Sons In -e 1950 I T P 539 AIP 1950 All 291 

Rashid K 8 1 Son v IT Investigation Commission [1974} 25 IT K 107 (SC) 
19o4SCR 738 19o4SCJ2G4 19-4SCA264 AIP 1954SC207 
Rasipuram Union Motor Service Ltd » CIT (1956) 30 I TR 687. AIR 1957 Mad 
151 

pasulji Buxji Kathawala Firm t CIT [19-7] 32 ITR 592 AIR 19o7Raj 54 
Ratan Singh e CIT AIR 1926 Mad 462 2 ITC 294 92 I C 1051 
Ratancband Laluma] In re 1936 ITR 189 AIR 1936 AIL 279 

RateeRam & Sons v CIT [1951] 19 ITR 233 

Ratilal Nathalal t CIT [1951] 20 ITR 307 53 Bom LR 695 affirmed CIT 
t Ratilal NathakI [1954] 25 IT R 426 (S C ) AIR 19o4 S C 503 
Rattan Cband Dunichand i CIT3ITC69 ILP 9 Lah 188 AIR 1928 Lah 
944 U1IC 149 

Ravi Pamt Colour A Varnish Worka Ltd. v Federation of Pakistan [1955] 27 IT P 
475 (F B) 

Ravula Subba Rao t CIT [1951] 20 ITR 337 AIR 1952 Mad 127 affirmed 
[1956] 3Q IT R 163 (S C ) 1S-6SCR577 195CSCJ 591 AIR 1966SC604 
Ravula Subba Rao v CIT [1955] 27 I TP 164 ILR 1955 Mad 87 AIR 1955 
Mad 39 [195*0 2 ML.J 26 
Rawjj Dhanji &, Co In re 1940 I T V 1 

Rayaloolyer N M. A Sonsr CEPT [1955]28 ITP C69 AIP 19o6 Mad. 8 
Rayaloo Iyer N M. L Sons v CIT [l954]26LTR 265 I LR 1955 Mad. 613 
AIIk 1955 Mad. 56 [1955] 2 M-L.J 50- 

Raynla Ayyar* Co r CIT 1037 ITR 727 
Reado v lircarley 17 T C 637 
pecLittr Reckitt 2933 ITT 1 (CA ) 

Reed v CaUcrmole 21 T C 35 (C A ) [1037] 1 KB 613 [1937] 1 All E P 541 106 
L.JKB 407 150 L.T 389 53TL.R JG9 
Rcodr Seymour 11 TC 62-(IIL.) 1927 CC 55 1 96L.JK.B 339 137 L.T 312 
43TL.R.6S4 


156 169 178 L9 
649 

781 864 
341 

743 740 
67^807 

449 453 454 455 
466 470 

534 533 561 70’’ 
626 627 
103 235 
495 

633 636 637 

799 801 
35 


32- 700 

867 

5o5 


681 867 
712 833 
331 344 
71 160 
448 


348 

164 


40S 

447 


471 703 


491 494 


560 

36 772 774 
2 6 647 648 


681 

4 lb 76 
3oS 


331 357 358 & 
371 

376 398 
91 277 
800 


279 

239 241 



TABLE OF CASES 


CIS 


PAGES 


Bees Roturbo Development Syndicate Ltd. v Ducfeer 13 T C 366 (H.L ) 1028 AC 
132 97LJK.B 317 138LT 698 44TLR 307 

Reid v IR 10 T G 673 1926 SC 689 1926 SLT 365 

Reid a Brewery Co t Male 3 T C 279, [1891] 2 Q B 1 GOLJQB 340 64 L.T 
294,7TLR 278 

Reid s Trustees v IR 14 T C 612 1929 S C 439 
Rekhabchand Sarogi t CIT 1947 IT R 465 

Rekhit> ITO 1950 ITR 618 AIR 1951 Pun 1 ILR 1950 Pun 321 

Religious Tract &, Book Society t> Forbes 3 T C 415 33 Sc L R 289 
BellimLtd. v Vise [1952] 22 I TR Suppl 51 (C A.) 

Renfrew Town Council v IR 19 TC 13 1934 S C 468 1934 SLT 426 


Revell t; Directors of Elworthy Bros & Co Ltd 3 T C 12 

Rex i Anderson Logging Co Ltd 1926 A C 140 (H L ) 95 L J P C 43 134 L T 386 
Rex c BO Fir A Cedar Lumber Co 1932 AC 441 (PC) AIR 1932 PC 121 

Pexr Bloomsbury Comrs (Ex parte Hooper) 7 T C 59 [1915]3K.B 70S 85LJK.B 
129 113 LT 1016 31TLR 565 
Rex v Inspector of Taxes for Kmgaland 8 T C 327 
Rexr Ismail Bhai 1 IT C 192 AIR 1922 Nag 187 6S I C 623 
Rex* Kensington Comra 6 TC 613 (HL) [1916] 1 A C 215 S4LJK.B 2169 
113 LT 1083 31 TLR606 

Rex t Newmarket Comrs (Ex parte Huxley) 7 T C 49 (C A.) [1916] 1KB 788 85 
LJK.B 925 114 LT V 963 32TLR 3-3 
Rexr SpecialComrs (Exparie Dr Birnardo s Homes) 7 T C 64C(ILL) [1921] 2 AC 
„ 1 90 L J K.B 545 125LT 250 37TLR640 

Rex v Special Comrs {Ex parte Elmbirst) 20 T C 381 (C A ) [1936] 1KB 487 105 
L.JKB 759 154 L.T 198 52TLP 143 
Pex r Special Comrs (Ex parte Essex Hall) 5 T C 636 (C A ) [1911] 2KB 434 80 
LJK.B 1035 104 LT 704 27 TLR 466 
Hex v SpecialComrs (Exparte Headmasters Conference) 10 TC 73 41 TLR Col 
J ex r Special Comrs (Fx parte Homer) 17 T C 302 49 T LR 3 
ller * Special Comrs (Rank s Trust In re) 8 T C 2s0 (C A.) 01 L.J K B CC2 127 
KT 6,1 38 TLR 603 
Bex t \\estbrook [1875] 10 Q B 178 

y , . „ Gibson i Crompton 33 T C 2SS (HL) 94 S J 560 213 LT SOS [19,2] 
1 \U T R 8SS [10,2] 1 T L R 922 
neynoldss Executors r Bennett 25 TC 401 

ReynoUs Sons A Co Ltd. t Ogston 15 T C 501 (C A ) 

wuxfetti Metals Ltd r Comr of Taxes 1941 IT R SuppL 45 (r C ) 

Pbodcsia. piy s j.td r it Collector 1933 ITR 227 (P C ) 1933 AC 3C3 HOLT 
3 -J9TL.R.37G 

404 y ^ °° 1 F ° wIer 3 T C 470 [ I80G 12 Q B 79 65 L.J Q B 521 12 T LR 
Rickard son r Lyon 25 T C 497 

1 ,)** » Colquboun 10 TC 118 (ILL.) 102G AC 1 9, LJK.B. 82 131 LT 

« T LR. CC 

* Sons Collieries Ltd. t IR 8 T C 671 1924 S C £31 Cl Sc LR 183 
*921 SLT 340 

p?"* 1 ' BelhavensFxecutor* Lord 9TC 501 1025 SC ("5> 1925 SLT 4ft 
o'?" r Corry 18 T C 411 (C A) [1934] 1 K.B 240 103 LJ 
«OTLR — ' 


3 LJ LB 22i» 1,0 LT 


1 Si Hb’dkar r C LT 61T C 127 
1 2lT,JL^ 8TC 013 131 KT 2 o5 4 A3 
Iu 2L » °° Ltd - r 11*. 13 TC S 


l AT C 08 

U-y^V? au ? RUo Ltd * r IL 13 TC 861 1923SC "01 192-5 S.LT 4*_ 

8 IV At ‘bhellao & Co t» Sec. of State for India l 11 C 3(-3 I LR. C«L 1 
>9-5 tat. 34 S3 IC 2"3 


98 99 100 136 
242 

246 247 253 
3G1 

7 724 726 727 
603 605 606 607 
848 

711 712 835 847, 
860 867 
32 

100 103 235 

95 96 122, 123 
381 
282 
102 

52 79 128 3sf 
387 670 

711 712 
SG7 

828 829 

711 

53 07 724 726 

201 G15 
G78 
293 

202 216 217 
478 

203 
133 

107 142 

101 229 23, 212 
327 

G27, C2S 629 630 
59 b4 100 153 
1G9 741 

314 3"3 40S 

32*» 3HO 387 
1,5 2"9 _ 


371 394 4*4 
10(i 131 

2"9 

nrj g. w 

40 501 
3"o 3,3 3*4 

2 Ju3 1"" *VJ 



cx 


THE INDIAN INCOME TAX ACT 


PAGES 


Rolls Royce Ltd. v Short 10 T C 60 (0 A.) 41 T L.R 020 781,783 

Rosette h ranks (King Street) Ltd v Dick 30 T C 100 051 

Roskaras v Bennett 32 T C 129 282 

Rowj! Sojpal t CIT [l0o7]31ITR 721 A.IR 1057 Bom 201, C9 Bom L.R. 445 4-12 

Rowntree L Co Ltd v Curtis 8 TC 678 (C A.) [1025] 1 K.B 32S 03 LJK.B 670 

131 L.T 41 40 T L.R 303 328 337 393, 401 

Roxburgho s Executors Duke of v I R. 20 T C 711 1930 SC 803 178 

Royal Agricultural Society r Wilson 9 T C 02 132 L.T 258 40 TL.R 703 32 214 

Royal Calcutta Turf Club t Sec. of State 11 T C 108 I L.R 48CaL841 001 C 473 70 90 

Royal Choral Society t IR 1944 IT R Suppl 13 (C A.) 25 T C 203 [1913] 2 All 

LR 101 I12LJK.B 048 169 L.T 100 213 221 851 852 

Royal College of Surgeons of Lngl&nd v LR 4TC 344 (C A.) 217 

Royal Ins Co Ltd. In re 1941 IT R 589 1911 I L.R ICaLSSO A.IR 1942 CaL 170 834 

Royal Ins Co Ltd. t Stephen 14 TC 22 44 T L.R 030 80 102 

Royal Ins Co i WatsoniTC 600 (ILL.) 1807 A C 1 00 L.J Q B 1 75L.T 331 

13 T L R 37 381 393 402 


RuhaRial RaunakRam v CIT 19341TR 329 I L.R IGLah 410 A.IR 1935Lah 
539 157 IC Oil 

Fupajee Ratnachand v CIT [1955] 28 I TR 282 A.I R 19o5 Andhra 145 
Ruahden Heel Co i Keene 1949 HR SuppL 10 (ILL ) [1948] 2 All E R 378 30 
T C 298 27 A.T C 141 

Ruskin Investments Ltd. v Copeman 25 T C 187 (C A ) [1043] 1 All E R 378 
Russell v Aberdeen Town L County Bank Ltd. 2 T C 321 (ILL.) 13 A.C 418 59L.T 
481 4TLR 500 
Russell v Scott 30 T C 375 

Russell Institution v Vestry of St Giles 3 E L B 410 

Pustproof Metal Window Co Ltd t IR 1948 ITR Suppl. 67 (C A.) [1947] 2 All 
LR 4„4 177 LT 657 

Putherford t> IR 10 T C 683 1926 S C 089 

Rutherford v I R 23 T C 8 

Rut herfoid t Lord Advocate 10 T C 145 

Rutledge v IR 14 TC 490 1929 SC 379 1929 SL.T 290 


300 4C1 
107 

377 
85 80 

79 319 32S 339 
32 
221 

06 13o 136 13* 

142 849 

393 

361 

674 „„„ 


Ryall v Hoare 8 T C 521 [1923] 2 K.B 447 92 LJKB 1010 129 L.T 505 39 
TLR 47o 

Pyan v Asia MU] Ltd 32 T C 275 (H L ) 95 S J 544 

Rye &. Eyre v IR 19 TC 164 (H L) 1935 A.C 274 104LJK.B 401 152 L.T 493 
51 TLB 318 

Pyhope Coal Co Ltd v Foyer 1 T C 343 7 QBD 485 46 LT 404 
SC Cambatta it Co Ltd. CIT v See Cambatta SC & Co Ltd. v C1T 
S C MulJick A. Sons In re See Mulhck SC & Sons In re 
SlvF Ball Bearing Co Ltd. v CIT [1956] 29 ITR 479 
SNR Suodara Rao L Sons CIT t See Suudara Rao S N P it Sons i CIT 
S P K A A M. Chettyar Firm CIT r See Chettyar SPKAAU Firm v CIT 
SPNCT Chettyar Firm CIT « See Chettyar SPNCT Firm v CIT 
Sachidudananda Sinha v CIT 1 IT C 381 ILK SPat 664 AIR 1924 Pat 644 
8S IC lul4 

Sachmdra Mohan Ghosh t> C LT 5ITC 390 ILR 11 Pat 47 A LR 1932 Pat 102 
136 1C 63 

Sacre 1 Heart s Monastery IT O v See Pnor Rev Father Sacred Heart a Monastery 
v l TO 

Sa laram Puranchand e CIT 5ITC 459 AIR 1931 CaL 729 134 IC 1275 

Salinvimv CIT [1955] 28 ITR 435 AIR 1956 Mad. 560 [I95o]2MLJ 526 
Salhucharan Roy Chowdhry In re 1935 ITR 114 I L.R 62 CaL 804 AIR 1935 
CaL 344 15o I C 394 

Sadi Ram Ganga Prasad r CIT [1955] 28 IT R 316 
Sihi t> CIT [19o5] 27 IT R 231 
Saha i Bros, r CIT [19oS] 33 IT R 40 


79 99 2’o 
300 423 
454 

747 

625 


160 


646 678 


539 540 546 o51 
561 657 
95 126 

295 296 321 334 
346 430 

671 828 8*9 
47 



TABLE OF CASES 


CXI 


PAGES 


Sahodradevi Daga t CIT [1955] 27 IT R 9 I L.R 1955 Nag 249 AIR 1955 
Nag 180 affirmed CLT v Sodra Devi [1957] 32 ITR 615 (S C ) AIR 1957 
SC 832 

Sahu Har Prasad Raja v C LT 10 IT C 83 

Sahu Ram Kishun v State of Uttar Pradesh [1957] 31 IT R 895 

Saifadm Alimohamed v CLT [1954]25ITR 237 LL.R 1954 Bom 505 ALR 
1054 Bom 219 55 Bom L.R 1007 

SadaBihanSmghr CLT [1951] 19ITR 430 AIR 1951 CaL 191 

Sailendra Narayan Bhanj Deo v CoL Ag I T [1956] 30 IT R 801 

St. Andrew a Hospital Northampton v Shearsmith 2 T C 219 19QBD 624 57L.T 
413 3TL.R.732 

St Aubyn Estates Ltd. v Strich 17 T C 412 

St Lucia Usmea & Estates Co v St Lucia (Colonial Treasurer) 1924 A.C 508 (P C ) 
03 LJPC 212 131 L.T 267 

Saiyid All Imam, Sir r Crown 1 IT C 402 I L R 4 Pat 210 AIR 1025 Pat 281 
85 I C 104 

Saldhanat- CIT 6ITC 114 (FB) I L.R 65 Mad 891 AIR 1932 Mad 378 
138 LC 1 


Saligram t CIT [1952]2IITR 533 AIR 1952 Pun 270 ILR 1952 Pun 231 
Saligram Ramlal v CIT 1934 IT R 448 AIR 1934 Lah 042 155 I C 203 
Salisbury House Estate Ltd i Fry 15 T C 266 (H L ) 1930 A C 432 99 L J L B 
403 143 L.T 77 4GTL.R 336 


Salt & Industries Agencies Ltd. v CIT 1950 ITR 68 62 Bom LP 84 AIR 1950 
Bom 171 

Saltanat Begum In re, 1033 ITR 379 I L.R 9 Luck. 115 AIR 1933 Oudh 475 
_ 146 LC 651 

Samuel v IR 7TC 277,[1918]2L. B 653 88L.JH.B 588 119LT 642 34TL.R 
5o2 

Samuel Jones A Co (Devonvale) Ltd. t IR 32 TC 613 

San Paulo (Brazilian) Rly Co t Carter 3 T C 407 (H L) 1896 A C 31 65 L J Q B 
161 73L.T 638 12TL.R 107 


Sanderson v Durbidgo [1956] 29 IT R 177 36 T C 239 [1955] 1 W L.R 1087 99 
SJ 726 [1955] 3 AUER 154 220 LT Jo 108 
bankaralinga Nadar Bros r CIT 4 IT C 226 (F B ) I L.P 53 Mad 420 A.I R 
1930 Mad. 209 


Sarangpur Cotton Mfg Co Ltd. v CIT [1957] 31 ITR 693 59 Bom LB 49G 
baraswatjbaiBhaidas r CIT [1949] Bom {Unrep ) 

»ardar Bahadur Sardar Indra Smgh Trust t CIT [1954] 26 IT R 670 

bardar Indra Smgh & Sons Ltd. v CIT [1953] 24 IT R 415 (S C ) 1954 S C R. 167 

R 1953 S C 453 

R i r Singh C IT V Seo Hirpal Singh Sardar v CI T 

bardar Smgar Smgh & Son v C LT 1942 IT R 441 I L.R 18 Luck 311 AIR 1943 

« ,° u db 148 204 I C 195 

Smgar Smgh & Sons t CIT 1944 LT R 504 
R-.*, r ^ araul Knur In re See Naram Knur Sardami In re. 

»anoo Pershad Q aur i Shankar v CIT 5ITC 263 132 I C 564 
CIT 1047 LT R 137 

^ ndw CIT 1936 ITR. 420 IL.R 60 Bom 1003 AIR 1936 Bom 397 
Sar,, i , 934 165 LC 581 

rupchand & Hukumchand t Union of India [1953] 231T R 382 A.IR 19o3Madh 
6^ LL.R 19o2 Madh. Bha 422 


Saru^hand Hukamchand In re 1945 LT R 245 I L.R 1945 Bom 528 A.LR 1945 
Uom. 25S 47 Bom. L.R. 159 

pc hand Hukamchand v CIT 61 TC 108 33 Bom L.R 328 AIR 1931 Bom. 236 


2 4 504 
570 
66 57 

318 724 725 727 
729 
218 

27 

210 

105 242 
158 159 
157 158 

68 69 723 724 
725, 727 
847 856 
636 

267 268 293 294 
295 422 

167,168 

28 

497 

344 

189 190 248 2o0 
251 

283 

641 547 648 649 
662 670 571 
628 

494 49o 
3 778 823 

102 228 242 


66 462 841 
407 

559 660 
20 21 132 133 

449 450 461 

7 535 636 537 
CC9 768 830 833 
834 83^ 888 8S9 
892 

4 183 184 248 

253 549 

749 



CX11 


TEE INDIAN INCOME TAX ACT 


piafis 


Sarupchand Hukumchand v CIT 1949 ITR 213 Cl Bom L.P 113 AIR 1919 
Bom 178 

Sassoon v IP 25 T C 154 (C A.) 

Sassoon ED & Co Ltd v CIT [19o4]2qITR 27 (S C) [1955] 1 SCR 313 
1954 S C J 771 1955 S C A. 1083 AI P. 1954 S C 470 57 Bom L R 639 

Sat Behwanc A Co t CIT [1956] 30 IT R 151 AIR 1956 Raj 76 
Satya Pal Virmam v CIT [1955] 27 IT R 109, AIR 1955 Pun 60 57 Pun LR 
165 

Satyendra Mohan Roy Choudhury v CIT 4ITC 447 , IL R 58 CaL 326 AI R 
1930 Cal 627 

Saunders v CIT (Bishop of Lucknow In re) 51 T C 454 LL.R 64 AIL 223 A-IR 
1932 All 161 137 I C 84 1931 ALJ 1107 
Sayad Ashgar All Shah v Achru Mai 1934 IT R 384 AIR 1935 Loh. 272 
Sayed Abdul Cader v CIT 1950 IT P 310 ALP 1950 Mad. 715 
SayyidMahomedMehdi Raja v CIT 1935 ITR 202 
Scales v George Thompson & Co Ltd. 13 T C 83 138 L.T 331 

Scammell G & Nephew Ltd. t> Rowles 1940 IT R SuppL 41 (C A ) [1939] 1 All 
ER 337 22 TC 479 

Schulze w Benated7TC 30 1916 SC 188 53 Sc LR 156 
Schulze v Bensted 8 T C 259 

Scindia Steam Navigation Co Ltd v CIT [1954] 26 IT R 686 ILP 1955 Bom 
279 AIR 1955 Bom 230 57 Bom LR 98 
Scoblev Sec ofState4TC 618 (HL) 1903 AC 299 72 L.JKB 617 89 L.T 1 
19TLR 650 

Scott v Russell 30 T C 394 (H L) 

Scottish & Canadian General Investment Co Ltd. t> Easson 8 T C 265 1922 S C 242 
69 SLR 248 

Scottish Flying Club Ltd. v IR 20 T C 1 1935 S C 817 
Scottish Investment Trust Co v Forbes 3 T 0 231 31 Sc L P 219 
Scottish Mortgage Co of New Mexico v McKelvie2TC 165 

Scottish Provident Institution v Alan 4 T C 591 (HL) 1903 AC 129 88 LT 478 
19TLR 432 

Scottish Union & National Ins Co t> Smiles 2 T C 551 
Scottish Widows Fund & Life Assce Society In rt 1 T C 7 
Scottish Widows Fund Life Assce Society v Farmer BTC 502 
Scottish Woollen Technical College v JR 11 TC 139 1 926 S C 934 1926 SLT 
616 

Scowcroft In re [1898] 2 Ch 638 

Seaham Harbour Dock Co t Crook 16 T C 333 (H L) 4S T L P 91 
Sec of State t Forbes 1ITC 23 AIR 1922 Pat 361 62 I C 394 
See of State i Khemchand Thaoomal 1 IT C 26 AIR 1925 Sind 67 78 IC 438 
Sec of State t Ma Nyein Me 1937 LTP 660 AIR 1937 Ran 380 172 I C 422 
Sec of Stato t Meyyappa Chettiar 1936 ITR 341 ILP 1937 Mad. 211 AIR 
1937 Mad. 241 

Sec of State i Official Assignee 1937 ITR 677 
Sec of State v Radha Swarm Sat Sang 1945 ITR 620 
Schgal Bros In re 1943 ITR 653 

Seksana Biawan Sugar Factory Ltd. t CIT 1950 LTR 139 AIR 19^0 Bom. 200 
62 Bom L.P 01 

Scldonr Croom Johnson 16 T C 740 [1932] 1 K.B 759 101 LJK.B 358 147 L.T 
72 48TL.R 304 

Selected Coal Co K M. of Manbhum In re 1 IT C 281 I L.R 3 Pat 29^ AIR 
1921 Tat. 670 831C 920 

Senairam Doongarmall r CIT [1956] 29 LTR 122 AI R 1955 Assam 201 
Senairam Dungarmall r Assam Board of Ag IT [1951] 20 ITP 480 AIR 1051 
Assam 121 I L.R [19ol] 3 Assam 170 
Senaji Ka pare hand r Pannaji Devichand AIR. 1930 P C 300 
Senthikumara "Nadar M S.P & Sons v CIT [19»»7]32ITR 138 


178 182 2bl *>62 

535 835 

758 

80 90 91 163 
165 408 4o0 645 
167 

567 784 

704, 707 

171 239 2-4 
799 
247 
660 

323 327 336 337 
604 605 60b 601 

378 396 402 
123 124 
177 

72 3u6 855 

96 107 108 10* 
110 112 134 
32 


84 87 

203 208 216 
102 331 34® 
154 180 


177 179 
873 
10 
169 


212 213 
129 


772 


863 864 
773 

221 8C4 
669 750 

105 100 361 366 

624 

357 416 4“>9 
22 115 

687 

229 

367 379 



TABLE OF CASES 


cxm 


PAQK3 


Seahadrip LT 0 [1954] 25 ITR 400 I L.R 1954 Mad. 1236 , AIR 1954 Mad. 

80C [1952] 2 MLJ 285 07 M.L.W 628 
Seth Bros t CIT [1950] 29 IT R 1013 AIR 195GNag 84 
SetH Mnltammal R B A Sons Ltd CIT i See Multammal A. Sons Ltd. » CIT 
Sethia t John 28 TC 153 
Shadbolt v Salmon Estate Ltd. 25 T C 62 

Shah Ah Hammad v Mohammad Nazir Ah AI R 1929 All 329 116 IC 18 
Shah H A. & Co r CIT [1956] 30 IT R 618,1 LR 1956 Bom 79 AJP 1956 
Bom 375 68 Bom L.R 45 
Shahapurer CIT 1940 IT R 781 

Shaik Jlohamed Rowther K.I* V A Co t CIT [1956] 30 ITR 747 AIR 1957 
Mad. 164 

Shaikh All Ahmed » Collector of Bombay 1949 ITR 371 I LR 1950 Bom 150 
ALR 1950 Bom 33 51 Bom L.R 689 

Shakespeare Memorial Trust In re [1923] 2 Ch 398 92 LJ Ch 551 130 L.T 66 
39TL.R 676 

Shakti Mills Ltd. Shree CIT » See Shree Shakti Mills Ltd v CIT 
Sh&ma Rao v Motiram 1934 IT R 430 

Shamnath Mushran t CLT 1950 ITR 840 AIR 1950 All. 612 
Shamrao Deshmukh t> CLT 1939 ITR 515 

ohamrao Deshmukh t Dommion of India [1955] 27 IT R 30 (S C ) AIR 1955 S C 

Shamsher All Abdul Hussain f CIT 1946 ITR 240 

bnankar Ir anna Gumdd v CIT [1956]29 ITR 806 AIR 1956 Bom 280 

ohankerlalDayaram t> CIT [1956] 30 ITR 272 

45TL.R ‘’S 10 240(aA -* [1929] 1KB 342 98L.JK.B 341 HOLT 167 
Shanmugavel Nadar & Sons v CIT 1948 IT R 355 

onantikumarMorarji v CIT [1955]27 ITR 69 ILR 1955 Bom 360 AIR 1955 
Bom 234 67 Bom L.R 121 

onapurjiPuhcmji v CIT 1945 ITR 113 IL.R 1945 Bom. 419 47 Bom LR 174 
AIR 1945 Bom 238 

Member [1950] 29 ITR 962 (HL) 36TC 275 1956 AC 68 [1955] 
R . SW J J 671 99 SJ 793 [1955] 3 All EP 493 220 LT Jo 297 

%TV ^ y5TC74 

1 r „± al Maracayar & Co t CIT 2 LT C 372 AIR 1928 Mai 257 108 
R .IC 73 

^Mubarak Ah t- CIT 1938 ITR 625 ILR 1939 Lah. 47 AIR 1938 Lah 
R oo7 

Sheikh Mohammad Naqi p CLT 1945 ITR 452 

Sh!ift Za ^ u T d £ m Ahmad t> CIT [1956]30LTR 36 AIR 1956 Pat. 251 
BkirS * CI „ T 1M«ITR 318 AIR 1947 CaL 338 
SL i . i* 1 Inre [1054] 26 IT R 249 

neoduttm Pannakl o CLT 1941 ITR 118 ILR 1941 AU. 1 AIR 1940 All 
Sh„ 1921C 614 

Ramlal w CIT 4 I T C 375 AIR 1932 Nag 61 1391 C 316 
aeo^uayama!Rirala 1 p CIT 1938 ITR 485 AIR 1938 Pat 577 1791 C 417 
o C, ‘ n |h Nathu Ram i» CLT 1934 ITR 479 AIR 1935 Lah 81 154 LC 191 
s , 8 LTC 38 

SW? 4 * 1 \ os Co Ltd * "CIT [1953] 23 IT R 51 ALR 1953 All 456 
Shfw 11 * Bamea 16 T C 278 

•7M CIT 2 ITC 425 1928 ILR 50 All 99 AIR 1927 AIL 

Sh.nl ? 3 103 LC 477 

sCS?'*’ l^ams P & Sons 17 TC 574 148 L.T 474 49TLR.221 
ShinnL? ^Skidmore 16 T C 748 

Shiv WoL , y / nre 1947 LTR 284 ALR 1948 Bom. 46 49 Bom LR 627 
8 I TOUT 0 "* 1 CIT 1035 ITB * 402 A - IR 1935 Lah. 896 160 IC 165 


Shannap CLT 1950 ITR. 844 
Prasad Gupta v CIT 3 LT C 406 AIR 

Shiva Prasad Smgho CLT 2 LTC 67 19261 L.R 4 Pat 


AIR 1950 AIL 691 
1929 AIL 819 124 LC 467 


AIR. 3926Pat. 109 


680 681 
652 

61 107 326 

99 

200 

670, 671 

489,493 495 496 
49 650 
769 865 
213 

799 801 
247 

458 460 461 849 
796 

364 430 

182 

406 

85 424 
626 

317, 322 328 667 
664 666 647,654 

456 

800 


662 705 

652 704 711 
337 488 601,653 
650 

69 557 
655 657 845 

653 656 

658 
23 26 
366 

570 636 638 041 
336 370 

275 423 

34 100 134 326 

276 270 

4 174 170 

60 603 
246 

446 446 469 856 
857 


416 423 429 



CX1V 


THE INDIAN INCOME-TAX ACT 


?1Q*3 


Shiva Prasad Singh v CIT 19421TR 240 AIR 1942 Tat 490,2011C 170 03 

Shiva Prasad Singh Raja t Crown 1 ITC 384 1025 ILR 4 Pat 73 AIR 1024 

Pat 679 82 IC 653 57 132 133 134, 

851 

Shiva ShaUiSarant CUT (1051 ]19 ITR 314 A.IR 1050 AIL 020 544 

Shivnath Prasad v C IT 1935 I TR 200 I L.R 67 All 071 , AIR. 1035 All 572 
165 IC 124 1935 A L.J 845 overruled Mela Ram L Sons v CIT (1950] 

29ITR 607 (SC) C70 671 

Shop Investments Ltd. t> Sweet [1040] 1 All E R 633 23 T C 38 163 L.T 92,50 

TLB 482 294,290 297 

Short Bros Ltd t IR 12TO 055 (C A.) 130 L.T 089 122 

Shove v Dura JIfg Co Ltd. 23 T C 770 121 

Shree Changdeo Sugar Mills Ltd. t CIT [1950] 30 ITR 417 AIR. 1950 Bom 497 

68 Bom LR 723 684 

Shree Meenakshi Mills Ltd. v Visvanatha Sastri (1954] 26 IT R 713 (SC ) [195 j] 

1 SCR 787 1955 SC J 62 19^4 SC A. 1271 AIR 1055 SC 13, [195„j 

1MLJ21 

Shree Shakti Mills Ltd. « CIT 1918 IT R 187 60 Bom L.R. 309 

Shrilal Sagarmull v Cl f [1955] 28 IT R 837 AIR 1950 0ns 33 
Shubhkaran Seksana v CIT 1950 IT R 773 AI R 1950 AIL 587 
Shyam Chambers Ltd. i CIT 1941 IT R 224 

Shyamlal Pragnaram t> CIT [1955] 27 IT R 404 (F B ) I L.R [1055] 1 AIL 272 
AIR 1955 All 299 1955 A.L.J 122 1955 AW R 200 
Sidheshwar Prasad v C IT 1942 IT R 344 

Sidhramappa Andannappa Manvi f CIT [1952] 21 ITR 333 A LR 1952 Rom 
287 54 Bom LR 163 

Simpson v Executors of Bonner Maurice 14 T C 580 (C A.) 46 T L.R 681 8 AT C 
158 


70B 

420 600, 519 530 
631 
662 

093,699 


358 

90 


364,366 715,716 

95 123 125 
160 


Simpson t Tate 9 TC S14 [1925] 2 KB 214. 04LJKB 817 133 L.T 187, 
41TLR 370 

Simson bE state Re [1946]2A11ER 220 1946Ch 299 175RT 314 62TL.R498 
Sinclair v IR 24 T C 432 

Sind Light Rly Co Ltd. v C IT 6 IT C 271 AIR 1932 Sind 189 138 I C 673 
Singar Suigh & Son Sardar CIT i See Sardar Singar Singh & Son t CIT 
Singar Singh & Sons Sardar C IT p See Sardar Singar Singh & Sons v CIT 
Singareni Collieries Co Ltd v CIT [19„2}21 ITR 375 AIR 19.^3 Mad. 403 
Singer t> Williams 7 TO 419 (HL.) [1921] 1 AC 41 89 LJK.B 1218 123 LT 
625 36 T LR C59 

Singh Engineering Work, v CIT [1953]24 ITR 93 AIR 1953 AIL 735 
Singh Obera Raja v CIT 1934 ITR 331 

Singha Dr v See of State2 ITC 462 ILP 5 Ran S25 AIR 1928 Ran 70 
109IC 180 

Sinnaswatm Pillai v CIT 1942 ITR 71 AIR 1942 Mad. 268 199 I C 211 
Sirdar Bahadur Indra Suigh CIT e SeeIndra Singh Sirdar Bahadur « CIT 
Sitalpore Colliery Concern Ltd. r Union of India [1057] 32 IT R 26 A1P 1957 Cal 

Sitalpore Sugar "Works Ltd. e CIT [1954]251T R 54B HR 32 Pat 347 AIR 
1954 Pat 434 

Sivagammatha Moopan&r & Son9 v J T O [1955] 28 IT R 601 AIR 1956 Mad. 1 
[1955] 2 M L.J 477 68 M.L.W 812 
Sivaganga AT S Saswatha Nidhi Ltd. v C IT 8 ITC 83 
Sivaswami Chettiar dCIT 4ITC 207 (FE) AIR 1930 Mad. 127 
Slaneyt Sterkeyl6TC 45 [1931] 2 K.B 148 100 L JK.B 341 145 L.T 453 
47TL.R 323 

Small v Easson 12 T C 351 1920 S C 758 67 So LR 636 
Smart p Lincolnshire Sugar Co Ltd 20 T C 643 (HL) 156 L.T 215 
Snndth & Co e Green-wood 8 T C 193 (H.L.) [1922] l AC 417 91 L J R.B 349 
127 L.T 68 38 T L.B 421 
Smith In re. See Public Trustee v Smith 

Smith p Incorporated Council of Law Reporting for England & V* ales 6 T C 477 
[1014]3A.B 674 83L.JK.B 1721 111 LT 848 30TLB 588 


282 386 
200 
563 

64 627 628 


160 166 738 

284 , „ 

663 564 663 6j6 
641 

635 541 863 
603 605 


362 

660 662 
76 

640 541 

239 274 
378 411 
120 

1 739 


239 274 328 
389 391 412 



TABLE OF CASES 


CXV 


PAOES 


Smith c Imne 27 T C 3S1 62 T L.R 490 

Smith v Law Guarantee & Trust Society Ltd. [1004] 2 Ch 669 73 LJ Ch 733 
91 L.T 545.20TL.R 789 

Smith r Lion Brewery Co Ltd. 6 TC 60S (IIL.) 1911 AC 150, SO L JKB 566 
104 L.T 321 27TL.R.261 

Smith r Westinghouse Brake Co 2TC 357 4TLR 619 

Smith r Williams STC 321 [19221 1 X.B 158 91 L.JL.B 156 126 L.T 410 
3STL.lt 116 

Smith Barry r Cordy [1945] 1 All E.R 695 reversed [1946] 2 All E R 396 (C A ) 
2STC 250 17GL.T 111 G2TL.R 614 


Smiths Potato Estates Ltd. r Bolland 1949 ITP SuppL 1 (HL) 30 T C 207 
194S A.C 603 H 948] 2 All E.R. 367 01 T L.R 430 
Smyth v Stretton 6 T C 30 90 L.T 756 20 T L.R 443 
Sobha Singh Sir r CIT 1950ITR 993 AIR 1950 E Ihin 347 
Society of Wntew to the Signet i IR. 2 T C 257 

Sohan Pathak t Sons r CIT (1953124 LT R 395 (SC) A.IR 10o3 S C 450 1954 

aCR 168 

Soho Houser CLT [1057] 31 ITR 727 

Som Chand Maluk Chand v CLT 1936 ITR 332 

Som Chand Maluk Cliand r CLT 193SITR 297 I L.R 1038 Lah 477 AIR 
1939 Lah. 645 1771C 222 

Somasundaratn Chettiar i CIT 4 IT C 11 IL.R 7 Ran 595, A IR 1930 Ran 
c 10 123 LC 136 

bonaramNihalchandr CLT 1034 ITR 4S9 

Somram Ramcahwar r Mary Tinto 1934 ITR 53 ILR 11 Ran 467 A.I R 1934 
Ran 8 147 IC 1014 

bonuLalr CLT 1038LTR 94 IL.R.103SFat 187 AIR 1038 Pat 91 174 LC 
287 

SookmahooSalehhoyr CIT 0ITC 13 34 Bom LR 100 A.IR 1932 Bom 116 
c 137 LC 903 

ooomram Poddar Mrs. v CI.T 1939 ITR 470 (FB.) AIR 1939 Ran 337 
184 LC 497 


Sooniram Rammranjandasa i Alagu Nachiyar Koil40 Bom LR 1236 (PC) A.IR 
J»P 0 259 176 I C 006 

oothern Smith v Clancy 24 TC 1 (CA.) [1941] 1 K.B 276 [1041] 1 AUER 111 
a*. 10 L-J R.B 189 164 L.T 210 67 T L.R. 247 
ooundrapandiaNadar r CIT 1050 ITR 163 AIR 1950 Mad. 704 
bl >uth Indian Industrials Ltd. i CIT 1035 ITR 11 (SB) ILR 53 Mad 433 
A.LR 1035Mad 330 8ITC 128 157 IC 143 


Sqmk Planting & Commercial Representation Fund v C LT [19o7] 321T R 613 
A-B Ltd. i8 TC 69 [1933] 1 L. B 713 102LJR.B 294 149 L.T 
S 22 49TL.R 222 

* Aldwych Property Trust Ltd. 23 T C 707 [1940] 2 K B 266 109 L J K B 
SM 18 16 5. LT 364 68TL.E 808 

4 Borax Consolidated Ltd 1942 ITR SuppL 1 [1941] 1 X B 111 [1940] 
SontLl T, 412 23 TC 597 110L.JKB 705 ,„ ,„ 

RR 439° ten “ Executora 1942 IT R SuppL 8 (C A ) 23 T C 566 [1940] 3 All 

StmthweU,^Sf^HBros Lt<L4TC 430 [1901]2XB 349 70L JX B 816 85 L.T 

iSS?*'JpUdiam v C IT 19441T R 110 AIR 1946 Pat 79 219 IC 400 

Spanish P ynn Moonn S Comre 2 T C 201 3 T L R 616 

SparaoV rT * peC o' Qg °° Ltd - ln re [19H3 1 Ch 92 

go- , _ U8, See Harmony &, Montague Tin & Copper Mining Co In re. 

Mi 72*. ^I’emsel-3 T C 53 (H.L) 1891 A.C 631 61 L.J Q B 265 65 L.T 


621 7TL.R 


657 


431 

00 

328 334 
390 408 410 

855 

31 34 101 103, 
230 231 242 

371 377 
91 277 278 

850 

197 221 

851 853 
738 743 749 
364,360 


846 

642 

178 

771, 772 
830 

48 652,655 

3 100 104 226 
230 232 233 236 

200 

108 109 112 113 

604 605 606 607 

33 322 323 325 
327 335 336 337 
340 352 359 698 

605 607 
74 420 

81 

388 

377 400 

61 107 190 326 

393 403 
337 653 556 
00 
450 


2 3 203 206 210 
217 



cxtv 


THE INDIAN 1 INCt 


* 


Shiva Prasad Singh v 01T 1042 IT R 240 A.I R 19. 

Shiva Prasad Singh Raja v Crown I ITC 384, 19251 

Pat 679 821C 653 ^ 

Shiva Shahti Saran t CIT [1951] 10 ITR 314 A.IR 
Shivnath Prasad t CIT 1935 IT R 200 1 L.R 57 A1 
155 IC 124 1935 A.LJ 845 overruled Mela Ra 
29ITP. 607 [SC] 

Shop Investments Ltd v Sweet [1940] 1 All E R C33 » 

TL.R 482 

Short Bros Ltd v 1R 12 TC 9o5(CA) 136 LT 689 

Shove e Dura Mfg Co Ltd. 23 T C 779 

Sbree Changdeo Sugar Mills Ltd. t CIT [1950] 30 I T R * 

58 Bom L R 723 

Shreo Meenakshi Mills Ltd. v Visvanatha Sastn [1954] 2C 
1 SCR 787 1955 SC J 62 1954 SC A 1271 A’ 

1 MLJ 21 

Shreo Shakti Mills Ltd. v CLT 1948 ITR 187 50 Rom 

ShnlalSagarmull v CIT [1955]28ITR 837 AIR 195 
Shubhkaran Seksaria v CIT 1950 ITK 773 A.IR 1950 
Shyam Chambers Ltd. v CIT 19411T R 224 
Shyamlal Pragnaram t CIT [1955] 27 IT R 404 (I B ) 

A.IR 1955 All 299 1955 A.LJ 122 1955 A.WR 20C 
Sidheshwar Prasad V 01T 1942 I TJ1 344 
Sidhramappa Andannappa Manvi v CIT [1952] 21 IT R 
287 54 Bom L.R 183 

Simpson v Executors of Bonner Maurice 14 T C 680 (C A.) I 
J 58 

Simpson t Tate 9 T C 314 [192512 KB 214 94 LJK1 
41 TLR 370 

Simson s Estate Ife [1946] 2 All E R 220 1946 Ch 299 175 L.T 
Sinclair t IR 24 TC 432 

Smd Light Ely Co Ltd. v CIT 6 ITC 27 L AIR 1932 S,nd 
Smgar Singh & Sou Sardar CIT # See Sirdar Singar Smgh & S 
Smgar Smgh & Sons Sardar CIT « See Sardar Smgar Smgh & h 
Smgarem Collieries Co Ltd v C LT [1952] 211T R 375 A.I R 
Singer v Williams 7 T C 419 (H L.) [1921] 1 A C 41, 89 L J K 
625 36 TLR 659 

Smgh Engineering Works r CIT [1953] 211 TR 93 A.I R 1953 
Singh Ohera Raja v CIT 1934 I TR 331 

Srngha Dr v Sec of State 2ITC4G2 ILR5 Ran 825 AIR 
109 I C 180 

Sinnaswami Pillai v CIT 1942 IT R 71 AIR 1943 Mad 268 199 
Sirdar Bahadur India Smgh CI T t See Indra Smgh Sirdar Bahadur t 
Sitalpore Colliery Concern Ltd. v Union of India [1957] 32 IT R 26 A 
319 

Sitalpore Sugar Works Ltd. « CIT [1954] 25 ITR 548 LL B 33 Pat 
1954 Pat 434 

Sivagaminatha Moopanar & Sons v ITO [1955J28LTR 601 A.IR 19o 
[1955] 2 M.L.J 477 6SM.L.W 812 
Sivaganga M S Saswatha Nidhi Ltd. v CIT 8ITC 83 
Sivaswami Chettiar w CIT 4 IT C 207 (P B ) A.IE 1930 Mad 127 
Slaney t Sterkey 16 TC 45 [1931] 2 K.B 148 100 L JK.B 341 145 LT 
47TL.R 323 

Small r Easson 12 T C 351 1920 S C 758 67 Sc L R 636 
Smart r Lincolnshire Sugar Co Ltd 20 T C 643 (3IL j 156 L T 215 
Snudth & Co v Greenwood 8 T C 193 (H L.) [1922] J. A.C 417 91 L.J KB 34‘ 
127 L.T 68 38TL.R 421 
Smith In re. See Public Trustee v Smith 

Smith v Incoiporsted Council of Law Reporting for England & Wales 6 T C 477 
[1914] 3 KB 674 83 L.J K.B 1721 111 L.T 84s 30TL.R 688 



TABLE OF CASES 


CXV11 


Sabbayya Chettiar r CIT [1051] 19 ITB 168 (SC) 1950 SCR 961 AIR 1951 
SC 101 1951 SCJ 145 [1951] 1MLJ 310 

Subbiah Ayyar v CIT4ITC 345 ILP 53 Mad 510 A.IR 1930 Mad 449 
1271C 131 

Subbiah Ayyar t CIT 4ITC 3G0 A.IR 1930 Mad. 457 127 IC 225 
Subbiah Nadar v CIT [1953] 23 ITR 68 A.I R 1953 Mad 632 
Subbiah Pillar & Sons v CIT 1942 ITR 467 A.I R 1943 Mad 212 205 I C 504 
Subbulakshmr r CIT [1955] 28 ITR 561 A.IR 1956 Mad 629 
Subhas Chandra Bose v Gordhandas Patel I LB 1940 Bom 254 42 Bom L.R 89 
A.IR 1940 Bom. 76 

Subodhchandra Popatlal v CI.T [1953]24ITR 666 ILR 1954 Bom 397 A.IR 
1954 Bom 234 55 Bom LR 959 

Subrahmanyan Chettiar t CIT 1934 ITR 295 ILR 58 Mad 105 AIR 1934 
Mad 539 7ITC 297 1511C 502 

Subraraama Iyer v CIT [1955] 28 ITR 352 ILR 1956 Mad. 682 A.IR 1955 
Mad. 623 [1955] 2 M L J 405 

SubramamaIyer v ITO [1957] 32 ITP 582 AIR 1957 Kcr 190 
SubramamanChettiar v CIT 3ITC 187 19281 L.R 51 Mad.787 AIR 1928Mad. 
923 1101C 889 

Subramaman Chettiar v CIT [1953] 241 TR 89 AIR 1954 Mad 91 
Eubramanyam Chettiar v CIT 2 IT C 365 (S B ) ILR 60 Mad. 765 AIP 1927 
Mad. 841 1041 C 645 

Subramanyam Chettiar v CLT 1935 ITR 346 ILR 59 Mad 171 AIR 1936 
Skd.282 9LTC 47 159IC787 
Suburban Bank Ltd. In re [1953] 24 ITR 67 AIR 1953 Cal 487 
Sudalaimani Nadar t> CIT 1940 ITR 619 (SB) A IP 1941 Mad 229 1941 C 76 
SudhaTarangmi Debya Jn re 1944 ITR 241 

“ Q gar Factories A Oil Mills Ltd L.H. In re [1952J2HTR 325 T 

Sugden t> Leeds Corpn 6 T C 211 (H L ) 1914 A C 483 83 L.J K.B 840 108 LT 
578 29TLR402 

bukhdeodas Jalan v CIT [1954]26lTP 617 AIR 1955 Pat 258 

Sulley* Att Gen 2TC 149 SHAN 711 2 LT 439 „ OA 

fcS 1 5°yal Collego of Surgeons Edinburgh 3 TC 173 *9 Sc L-F 620 
San Ins Office v CIark6TC b 59 (HL) 1912 A.C 443 81 LJKB 488 106 L.T 
438 28TL.R 303 

“an Life Assce Society v Davidson [1957] 31 I TP 487 (C.A ) 195G Ch 524 
bandar Singh Majrthia Sir In re 1938 ITR 336 reversed Sundar Singh Majithm 
Sff v CIT ig42 ITR 457 (P C ) 69 I A 119 ILR 1943 All. 69 AH' 
1942 P C 67 45 Bom L.R 9,202 I C 483 

fca** 0 SNR & Sons v CIT [1967] 31 ITR 449 AIR 1957 451 

W3 ramierRadhaknshmer * Co 1 CIT t 1952 ! 21 ITR 184 ■ A ' IR 195 - MatL 
Sander Dag v Collector of Gujarat 1 1T G 189 (FB) I L.R. 3 Lah 349 AIR 1923 
Eun^ v 14 17 1 C 616 

ndrabaiSahebu CIT SITC 493 . 

.^ettiar A Co c CIT ILR. 63 Mad 702 (S B) ALR 1930 Mad. 1-4 
SuraiAJ^. 211 123 I C 801 

SS&MifSA If 

“14 LC 232 

Ura £? Bazaar Co Ltd v GIT IL.R 9 Ran l r >4 5 ITC 264 A IP 1931 
SuJ75 09 133 IC 89 

Sasac ^ Bh ? ugarr CIT 1943ITR. 549 „ _ _ , on n , 

1971C 7 oQ ff ’ 1941 i TIL 201 IJ*R- [1941] 1 CaL 6C2 A-IR. 1941 CaL CCC 


PAGES 


190 248 249,252 
672 

176 177 187,846 
84 86 177, 182 
329 338 385 393 
842 843 
90 490 

211 

331 357, 358 369 

101 227 228 237 

55 

768 

417 

841 842 

160 164 443 444 
44G 44S 449 

184 

772 773 
166 
855 
344 

6 

71 72 450 457, 
461 

169 739 
217 

86 459 883 
877 


55 633 635 636 
637 638 041, 651, 
653 65., 848 863 
299 

376 

1 157 
28 

4 323 351 598 
670 

548 708 SCO 

J>00 801 802 

293 29., 305 
8^7 

237 239,320 



CXV1 


THE INDIAN INCOME TAX ACT 


PAQI8 


Special Corors t University College of North W ales 5 T C 408 (C A) 100 L.T 585 
78L-JX.B 576 25 TLB, 368 

Special Manager Court of Wards Majgawan Estate i CIT 1945 ITE 94 
Special Manager Court of Wards Naramdas Narsroghdas t CIT 1950 IT B 204 
Spedding Dinga Singh A Co t CIT 1937 ITE 490, A.I R 1937 Lah 884 176 IC 
294 

Spence » IB 24T C 311 20 AT 0 266 

Spencer v ITO [1957]31ITR 107 AIR 1957 Mad 133 

Spiers & Son Ltd- 1 > Ogden 17 T C 117 

Spiller v Maude [1881] 32 Ch D 158 

Spoffortb & Prince v Golder 26 T C 310 [1945] 1 All E R 363 173 L T 77 
Sree Meenakshi Mills Ltd v CIT [19571 31 1T R 28 (S C ) 1956 S C R 691 A-IR 
1957 S C 49 

Sree Rajendra Mills Ltd- r IT O [1957] 32 IT R 439 
Srcenivasalu Naidu t CIT 1948 ITR 341 

Sri Gajalahshmi Ginning Factory Ltd. v CIT [1952] 22 ITR 502 A.IR 1953 
Mad 343 

SriGopaljt Co w CIT 51T C 257 AIR 1931 Lah. 376 

SnHardeo Bengal Salt Co i CIT 1942 ITR 13 AIR 1942 Pat 313 202 10 304 
Sri JyotishwanKabmatat CIT 1946 ITR 703 AIR 1947 Pat 178 2271 0 244 
SnKannanRice Mills Ltd v CIT [1954] 26 ITR 351 

SriRadbaknshna Trading Co t CIT [1951] 26 ITR 666 A-IR 1955 Mad 367 
[1954] 2 M L J 791 

SriRamahngaChoodambikai Mills Ltd t CIT [1955]28ITR 952 A.IP 1956 Mad. 
145 

Srimvas Ramkumar r CIT, 1948ITR 254 
Snsh Chandra Sen i CIT [1957] 31 IT R 307 A.I R 1958 CaL 34 
Standard Life Assce Co t Allan 4 T C 446 38 Sc L R 628 
Stanley t Gramophone & Typewriter Ltd 6 T C 358 (C A.) [1908] 2 K. B 89 
77L.JKB 834 99LT 39 24TLP 480 
Stanwill& Co v CIT [1952] 22 ITR J16 A.IR 1953 AIL 88 
State of Bihar v Kameshwar Singh Sir [1952] 211T R 382 


State of Bombay v Pandurang Vmayak Chaphalkar 1953 SCR 773 
State of Tripura t> Prov of East Bengal [1951] 19 IT R 132 (SC) 

Steamship Gfcnsfoy Co Ltd t LethemGTC 453 51 So L.R 471 
Sted-ford v Beloo 16 T C 505 (H L) 1932 A-C 388 101 LJK.B 268 146 LT 
456 48TLR.291 

Steel Barrel Co Ltd. v Osborne 30 T C 73 

Steel Bros & Co v CIT 1 ITC 326 1924 IL.R 2 Ran 211 AIR 1924 Ran 
337 821 C 665 

Steel Bros. & Co Ltd. r CIT [1958] 33 I.T R 1 (S C ) 

Steel Bros Co Ltd. r CIT 2 ITC 119 1925 I LR 3 Ran. 614 A-IR 1926 Ran 
97 911 C 466 

Stevens r Durban Roodepoort Gold Mining Co Ltd-5TC 402 25TLR 316 
Stocker v LR 7 T C 304 [1919] 2 K.B 702 88 LJ K.B 993 121 LT 380 35 
TLR.C07 

Stoeks e Sulley 4 T C 93 36 Sc. LR. 902 
Ftoneleigh Products Ltd. e Dodd 30 T C 1 (CJV ) 

Stott v Hoddmott 7 T C 85 

Stott & Ingham r Trehearoe 0 T C 69 

Stow Baniolph Gravel Co. Ltd. r Poole [1955] 27 ITR. 116 (C A.) 35 TC 459 
[1054] 1 W LR- 1603 08 &J S"0 [1054)3 AU E.R. 637 218 LT Jo 321 
Strong In ft 1 T a 207 15 Sc LR. 7(41 

Strong & Co. r Woodifiekl 5 TC 215 (IIL) 1906 A-C 44S 75 LJKB 864 95 
LT 211 22 T.LR “54 t 

Style* v New \ork Life Ins. Co 2 T C 460 <H L) 14 A.C 3SI 69 LJ Q B 291 
61 LT 2015 6 T.L.R. 6 r, l 


211,212 
22 846 856 
560 647 6(0 6il 

180 182 184 187 
192 

124 500 
581 582 

105 242 606 607 
216 
379 

847 848,849 
8 708 
681, 687 

100 103 230 23» 
242 668 677 681 
70 82 333 34” 
346 
167 

90 200 218 733 
439 441 

627 

456 

5o5 

24 

180 


37 251 330 
320 „ , , 
108 110 701 < 
703 

4 582 716 
6 864 
3 

112 225 241 2 
455 

40 

647 650 

166 

6 


92 487 
203,294 
555 6^7 
362 385 
384 390 

405 407 
239 274 

329 371 37* 3 ' 
381 

73 74 75 7« S 



TABU* OF CASFS 


CXVJ1 


E»bk„>Ck t tti,r, CIT [10,11lp ITIL lr,S (SC) 10.0 SCB. CM AIJt 1951 
b.U101 19.1 S C J 145 [llM] 1 M L.J 310 


IluU. 53 Mad. 510 AIR 1930 Mad 449 


Subbiah Ayyar v C.I T 4 IT C 345 
1271C 131 

■‘ ITC 300 jV - n ' 1030 M.d. 457, 127 1C 225 
SubhsI, w«rr C.IT [1053] 23 I Tit 5S Ml 1053 Mail 032 

3aU 1 f l t’; IU ‘ S; |?"4 r CIT 1012 LTK -107 ALE. 1913 Mad 212 205 1 0 504 
Sail? (i?”!" S IT t'055]2SITE.501 A I It. 10.0 Mail 529 
50Mm Oiando Brno t Gorihandaa Tatcl I LU 1910 Eon 2.4 42 Bom Lit. 89 
_ Horn. 70 

Bub^chandraropatlal r CIT [10.3] 24 ITR 5CG I L.R. 1D54 Bom 397 A.LR. 
Horn 231 55 Bom L.R. 9.9 

affSPfJ#"2OT?15TlC«« TaS06 J1AnVaA 105 A* 111 1034 

Sabramnu lycr CIT [io5.] 28 ITR. 3.2 IL.R. 10.6 Mad GS2 A.IR. 1955 
0_3 [I0o5] 2 M.L.J 405 

IT0 n0o7)32ITR 582 AIR 19.7 Ker 190 
9M TloTc^SO r CIT 3ITC 167 19 - 81 L-R- Cl Mad 787 A I R 1928Mad. 

s! Wnl?3f V ar r C X LT tl»53] 21 ITR 89 AIR, 19.4 Mad 91 

"Si84?^04IC 645 1T 2 1TC 305 (SB ) 150 5Iad - 7Cj ' UR 1027 


190 248 249,252 
572 


176, 177,187 846 
84 85 177, 2S2 
329 338 385 393 
842 843 
«0 490 


211 


331 357 358,369 
101 227 228 237 


56 

768 


417 

841 842 


S ll T c4t “ r r CIT 1935 ITR. 340 I L.R 69 Mad 171 

asvfTB 

E n m! k, ^ ,!lniNadarr CIT 1940ITR 619 


ICO 164 443 444 
446 448 449 


A.IR 1953 Cal 487 
619 (SB) AJP 1911 Mad 229 1941 C 76 


SarlK, T- V V, t a 11HUJ.T li 61U (S 

Sugar Inre W«ITR 241 

SaidSni te - 0l lUUa Lld Inre o-o 

578 29T LR 3 ^"** CTC 211 (ILL) * 1014 A C 483 83 L ' J lv B 840 108 L ' T 


184 

772 773 
166 
855 
344 


Suihdcodas Jalan v CJT 


[19o4]20 ITr 017 AIR 19.5Pat 2.8 


sX l v ?«" 2 T C 149 CEtN 711 2 LT 439 

Sun In, nm. a of Surgeons Edinburgh 3 TC 173 29 Sc LT 020 

438 *8^/ Clark 0 T C 69 (H.L.) 1912 A.C 443 81 L JIv B 488 

Sun Biffl A* 4 ei S93 

Sondar S ° C,ety 1 Da7 ‘dson [1957] 31 IT R 487 (C A ) 19.6 Ch 621 

Sir « n t m Bthia S,r Inre 1038 ITR 330 reversed Sundar Singh l\ 


71 72 450 457, 
461 

169 739 
217 


86 459 883 
877 


iuavp l S, 195! ,TB 457 (pc) ocia 119 ilb 1943 AiTeo aik 

' f0 57 45 Bon LE 0 202 1 0 483 


Singh Majithia 


& Sons v CIT [1957] 31 ITR 449 AIR 19o7 Mad 451 
793 r ltadhal ™btiier & Co i CIT [1962] 21 IT R 184 A.I R 1952 Mad. 
Suoder Das v 


55 633 635 636 
637 638 041 651 
653 655 848, 853 
299 


„ Lah ]/ Qajarat 11T G 189 (rB) I L.R. 3 Lah 349 A IP 1923 

Sa fcdrab*,'<L. 7 I 1 0 010 

Suppan ? CIT 6ITC 493 

„ 41Tc nn ^5*, 1 CIT 63 Mad 702 (S B ) AIR 1930 Mad. 124 

123 Ic soi 

S «aj JlS lfc na A C 1T 1941 11 R 190 

O 448 l«ufleta v V'sv&natha Sastn [1954J 26 IT R 1 (S C) [1955] 1 S C R 
Sar aiNarain„ pT u 1 , 1 1054SCA 713 AIR 19 j4SC 615 G7MLW 759 
2141 q a8 ku Lai 1945 ITR 13 ILR 1944 All 221 AJR 1944 AIL 114 


376 


1 157 
28 


4 323 351 60S 
670 


T).-. 2 ^ Bazaar Co Ltd t> CIT IL.R ! 
Rfl 


Ran 154 6 ITC 264 AIP 1931 


cxvui 


THF INDIAN INCOMF TAX ACT 


PAQE3 


Sutherland t IR 12 T C C3 1018S C 788 

Sutlej Cotton Mills Ltd. t ClT UbOlTR 112 A.I It 1050 Cal Col IL.R [1951] 
1 Cal GO 

Sutton v IR 14 T C 662 (C A.) 45 T L.R 5G5 
SuwalalChhogaklt CIT 1919ITR 209 

Swadealu Buna Co Ltd i CIT [19./4J 20 IT R C30, A.1 R lDoi All GW 
Swarm A Co V C IT [19ol] 20 I T R 601 
Swarni T N iCor CIT [1W2J21 ITR 487 
Swaminatha Aiyar i Sec of State I IT C 27 

SwaramathanChettiar t CIT 1947 ITU 418 /LIP 1018 MacL 180 
Swedish Central Rly Co Ltd. t Thompson 192o A-C 493 {IIL.) 9TC 342 04 
LJIvB 627 133 LT 97 41 TL.R387 
Sweet v Macdiarmid 7 T C 840 63 Sc L.U 129 

Syed Mohammad Isa t CIT 1942 ITR 267 ILR 1912 All 425 AIR 1912 AIL 
194 200 1 C 758 

Sytno i Comrs ol Taxes 1914 A.C 1013 (P G ) 

T Bey non & Co Ltd. Ogg v Sco Bcynon T A Co Ltd. i Ogg 
TM1I Madalai Nadar d Co CIT i Seo Madabu Nadir TM.M & Co i CIT 
T N SwamiACo CH i ScoLwamj T N A. Co t CIT 
T S T 8 Chettyar Finn CIT t See Chcttyar T S T S Firm i CIT 
Talchar Sabai Grass Trading Co Ltd t CIT 1917 ITR 455 
Tabpabigala Estater CIT 1950 ITR 320 AIR 19o0 Mad. 781 
Tamarind Products v CIT [19^0] 30 IT R 348 AIR 10o7 Mad 20 
Tamplin A, Sons Brewery (Brighton) Ltd v Hash 32 TC 415 (IIL.) 03 SJ 803 
[1951]2TLR 834 212 LT 2o5 [1951]2 All ER 809 1952 A C 231 
Taniore Permanent Fund Ltd t CIT 19371T R 160 AIR 1038 Mad. 67 1701C 
374 9 ITC 51 

Tara Human Devi Ram t CIT 1948 ITR 787 

Tarachand Pohuraal t C IT 1936 I TP 312 A.IR 1936 Lah 836 9lTC 256 
167 I C 775 

Tarak Nath Bagchi i CIT 194G IT R 319 A.I R 1947 Cal 347 


Tata. Hydro Electric Agencies Ltd i CIT 1937 ITR 202 (P C ) IL.R 1937 Bom 
388 64 I A 215 A-I R 1937 PC 139 39 Bom LR 775 103 I C 178 1937 
AC 685 


lata Industrial Bank Ltd In re llfC 152 1922 ILR 46 Bom 567 AIR 1922 
Bom 75 24 Bom U US 66 IC 979 

Tata Iron & Steel Co Ltd. In re 1ITC 125 ILR 45 Bom 1306 AIR 1921 
Bom 391 64 I C 12 23 Bom LR 576 

Tata Iron A Steel Co tr Chief Revenue Authority 1 1 £ C 206 (P C ) LL R 47 Bom 
724 50 I A 212 AIR 1923 PC 148 25 Bom LR 908 74 I C 469 
Tata Sons Ltd. » CIT 1950 IT R 460 52 Bom L R 415 A IR 1950 Bom 383 

Tatem Steam Navigation Co Ltd v IP 24 T O 57 (C A) [1941] 2LB 194 [1941] 
2 AUER 616 UlLJkB 17 165 LT 162 57TLR 622 
Tayabali Mandiwalla v CIT 1949 IT R 187 
Taylor v GhaJhhn 26 T C 463 

Taylor v IR 27 T C 93 (C A ) [1946] 1 All E R 488 25 A.T C 155 
Tebrau (Johore) Rubber Syndicate Ltd v Fanner 5 T C 658 1910 S C 906 47 Sc 
LR 816 

TejauFarasramKharawallai CIT 1948 ITR 260 AlR 1949Bom 34 50 Bom 
LR 362 

TejmalBhojTaj v ClT [l9o2]22lTR 208 A.IR 1953 Nag 21 
Tejpal Jamunadas t Cl 3 [19>3] 23 IT R 123 A.TR 1953 AIL 435 
Teln Ram Jam A Co t CLT [1955)27 ITR 94 ILR 1955 Pun 758 A.IR 1955 
Pun 58 

Temperley v Smith [19o7] 31 ITP 511 37 TC 18 [1956] 1 IV L.R 931 100 SJ 
550 [1956] 3 All E R 92 222 L.T Jo 66 
Tennant e Smith 3 T C 158 (H L.) 1892 A.C 150 66 L T 327 8 T L R 434 
Toanent Plays Ltd. v IR 30 T C 107 (C A ) 


115 623 

736 
85 421 
6/2 6J5 
87o 

683 SI I 
842 867 
861 
2o4 

193 2oO Sol 
123 


51 248 249 703 
857 


36S 

75 76 
23 


177 179 460 461 
55o 570 571 6M 
615 541 834 835 
845 


0L 375 389 39f 
397 412 431 


327 450 
373 390 396 


[ 840 


582 5S5 591 
491 

49 650 65a 
494 


106 


562 564 571 
363 366 370 

4 582 


238 239 3°0 
1 52 79 83 84 
$02 203 213 



TABLE OF CA8E3 


CXIX 


TAOFS 


Tetley In re See -\tt. Gen v National Provincial A, Union Bank of England 
Tewary v GIT [l0o5]27ITR 630 AIR 10 *5 Pat 59 

Texas Land A- Mortgage Co r HoMiam3TC 2o5 G3L.JQB 496 I0TLR 337 
ThakkarDattSarna t CIT 1939 ITR 151 

Ttakkarr CIT [19^5]27 ITR OoS I L.R 19o3 Bom 801 A.I R 1955 Bom 340 
57 Bom L.R, 404 

Tkakoxlal Poddar r ITO LI057]32ITP 630 

Ttangal lvan)u Mu«ahar r \enkatathahm Totti [19o61 29 I T R 319 (S C ) [19551 
2SCR U06 A.IR 107GSC 240 
Ttewr South AN est Africa Co Ltd Ol C 141 (CA.) 131 L.T 243 

lSsC^OS KI>MTT ^ CotCIT [19o3]24ITR 635 (SC) AIR 

Thiruvengsda JludaUarr CIT2ITC514 \IR 1928 Mad 8S9 110 IC 742 
ibomasr Richard Evans A, Co ltd 11 TC 700 (C A) [1927] 1 K B 33 OoLJKB 
090 135L.T 673 42TL.P 703 

(Lancashire)Ltd i IR 1043 ITR SuppL50(HL.) 24 TC 328 
1912 A.C 013 [1942]! UITR 019 1I1L.JE.B 546 107 L.T 


Thomas Merthyr Colliery Co Ltd r Davis 1933 ITR 12 (C A) 17 TC 51D [1933] 
1K.B 349 102 LJKB 2o 148 L.T 32 4STLR 033 

Thompsonr Bcnstcd7TC 137 

inompson v Magnesium Electron Ltd. 20 T C 1 (C A.) [1944] 1 All E R 12G 
iftompsonv Trust & Loan Co of Canada 1G TC 394 (CA) [1932] 1 L.B 517 
nJr 342 140 LT 309 4STLR 209 

TK,w PSOr V,r BaUour v Le Pago 8 T C 641 1924 S C 27 61 Sc L R 35 
*n°ntepuiChinna Pullayyn v CIT 1937 ITR 132 overruled Kotha Govmdarajulu 
Lhettiar r CIT 1044 ITR 97 (FB ) 

Das 1 CIT 1ITC 40G ILR 4 Pat 224 AJP 1925 Pat 352 

TW 80IC 170 

io a X C l iett,ar 17 CoUector of Madura 1936 IT R 56 I L R 59 Mad 702 A.I R 
T.m>! ,, 6 XIad - 308 

T" t c AWenhams Lord Executors 1948 ITR Suppl G7(CA) 28 TC 293 
Tim °- L ' 1 413 

mpson s Executors tr Acrbuiy 20 TC 155 (CA.) [1936] 1 K B 645 [1936] 1 All 
Tiru^?7 8b “WM 749 154 L.T 283 

KOQ . a ^ mdarmi Of t CIT 3ITC 428 ILP 52 Mad 827 A.IR 1929 Mad 
TiscM 1191C 387 

Todrl^v A P tl »orpe2TC 89 52 LT 814 1TLR344 

oa ,?y? tian Delta Land A Investment Co Ltd 14 T C 119 (H L ) 1929 A C 1 
Todd.T^ - ?. 1 140LT GO 44TLP 747 
Todd«‘r° n f sB i 03 Ltd 16 T C 39G 

3l/ ay ° r ( Gm y In«)[1925] 1 Ch 362 94LJ Ch 430 133 LT 630 41 TLR 
TowKFm 1 , am ? hand 1 CIT 2 IT C 301 

TolUmX.x r^ & Co v CIT 1937 ITR 6S0 AIR 193S Sind 33 173 I C 786 
Torsnf , 9 IR 11 TC 277 DC LJKB 766 136 LT 444 43 TLP 58 
104 B 10 011 1LP 8Xah 335 A,IR I927Lah 512 102 I C 298 2 ITC 

tSS It Grund y 18 T 0 140 

Pat 113 rsLtit CIT [1955]27 ITR 341 ILR 33 Pat 10„9 AIR 1955 

Ltd * CIT [1057] 311T R 259 
Tre nehfrH . 5 ^> nera S Co Ltd w CIT [1955] 28 ITR 505 
TnhuSf ri 1 ®«“et 17 T C 420 49 T L R 22G 

Trffin 11 * v CIT 1944ITR 370 A.IR 1944Lah 445 reversed CIT t 
PO in/^ The 1948 ITR 214 (PC) IL.R 1947 Lah 809 AIR 1948 
^ 102 741 A 306 50 Bom LR 666 

c'S Permanent FuQd Ltd. v CIT 2 IT C 386 A.I R 1927 


550 537 G81 847 
3% 

235 

3 61 62 67 268 

567 

891 

8Go 

90 10^ 

167 

846 

342 3S6 391 

39 92 582 689 
600 591 664 847 
848 852 

128 342 343 385 

386 387 

246 

116 367 

102 285 

625 630 

626 

716 854 857 


183 850 
185 
28 

7-4 728 742 

250 251 252 
626 

216 

664 

628 629 
85 424 

157 

228 235 
439 

378 400 401 
375 395 
142 


5 685 686 687 
772 778 846 854 
856 863 


76 



cxx 


THE INDIAN INCOME TAX ACT 


PAGES 


Tnclunopoly Term ore Hindu Permanent Fund ltd i CIT 1037 ITP 703 (FB) 
IL.P 1938 Mad 183 A.IR 1938 Mad 148 1731C 90S 

Tncumdass Mulji t Dump Vullubhdass I L.R 16 Bom 626 

TncumlalGirdharhlt CIT [1054]2, ITP 665 AIR 1 Dj 5 Bom 25 I L.R 19o4 
Bom 976 56 Bom. L R 675 

Tnmdad Lake Asphalt Operating Co r CIT 1945 ITR Suppl 14 (PC ) A.IR. 
1945 P C 85 1945 A.C 1 


76 342 548 

570 

215 

474 

8 9 154 
772 


Trustees Corpn (India) Ltd. t CLT 4 I TO 378 (PC ) AJR 1930 PC 151 123 

I c 777 840,8ot> 

Trustees for the Roll o£ Voluntary Workers r IP 24 TC 320 1942S.C 47 I942S.L.T 

102 211 

Trustees Nagore Durgah t? CIT [19^4] 2G ITR 803 A.IP 1955 Mad. 588 63 1° 

570 8 

Trusteeso£Brodie HK v IP 17 TC 432 12A.TC 140 97 Ill 

Trustees of Cooksto'wn Roman Catholic Church t IP 34 T C 350 203 

Trustees of Earl Haig v IR 22 T C 725 1939 S C 676 1939 S L.T 49G 13“ 

Trustees of Gordhandas Govindram Family Charity Trust i CIT [19o2J 21 LTR 

231 AIK 1952 Bom 346 74 Bom LR 178 207 

Trustees of Hunter Sir GB Trust » IR 14 TC 427 45TL.R 344 216 

Trustees of John Morant Settlement t I R 30 T C 147 (C A.) 9“ 1 

Trustees of Mary Clark Home t Anderson G T C 48 [1904] 2 K.B 645 73 L.JJv.B 

800 91 I*T 457 2oTLR 026 2lo 

Trustees of Peirse Duncombe Trust v IR. 23 T C 109 97 

Trustees of the Tribune In re 1935 IT P 246 I L.R 16 Lab 829 AIR 1935 Lab 
570 8ITC 353 158LC 306 reversed 19391 TR 416(PC ) I L.R. 1939Lah- 
475 66 I A. 241 ALR 1939PC 208 41 Bom L.R. 1150 182 LC 882 6 1 

21 

6 


Trustees of W emher s Charitable Trust t IR 1938 IT P 701 21 T C 137 [1937) 
2 AUER 48S 

Trustees of William \ernon A Sons Ltd Emplojees Fund t LR. 30 T C 4S4 [1956] 
1WL.R 1169 100 SJ 632 [19oG]3AULR 14 222L.TJo 61 

Tudor A Onions r Ducker 8 T C 591 

Tuljansa lanardhansa Pawar v CIT 1950 IT R 64S A.I R. 1950 Bom 332 52 

Bom LR 421 

Tulsi Das Nagm Chand t CIT 1933 ITT 383 IL.R.193SLah 651 A.LR. 1938 
Lah 551 181 I C 99 

Turnerr Cuxson2TC 422 22QBD 150 22L-JQB 131 60L.T 332 5TX.R.133 

Turner Mom*on & Co In re, IL R 5G CaL 211 A.I R. 1929 CaL 212 3 LT C 214 
117 LC 6S9 

Turner Momson A Co Ltd r CIT [1951] 19 IT R. 451 affirmed [19o3] 23 LT R 
152 (SC) A.IR 1953 S.C 140 1953 SCR 620 


Turtonr OBnen7TC 170 

Udayram Jagannath In re [1951] 191T R 222 

UmarBaksh Dr c CIT IL.R 12Lah 725(FB) 6ITC 402 132LC.6S9 A-I 
1931 Lah 57i> 

Umar Hayat Ivhati Sir r CIT 2 IT C o2 

Umafblm Chandhhai t C Lf [19a2]221TR. 27 

Union Bank of Bijapur & ShoLapur Ltd In re 19421T R 21 

Union Cold Storage Co I td t Adamson 16 T C. 293 (ILL.)" 14G L.T 172 

Union Cold Storage Co Ltd r Ellerker [193S1 4 All E.R. C92 22 T C 647 [1 

it 6 t S1 100 ^ 515 Tj T LR. 645 

Union Cold btorago Co Ltd c Jones 8TC 725 (dA ) 129 L.T 512 

UnionColii Storage Co Uii SmpmKTC 5«(C.A)~ 2JU1 EJi. 94 

Union Jute Co Ltd In re [19>o) 27 ITR 13S 1 J 

Union of India v Elhndge \\ atson [1951] 20 ITK. 400 
Umon of India r Kanakarathuam A Bros. [l9oo]27 IT R. 496 



TABLE OF CASES 


CXX1 


PAGES 


Union of India » Madan Gopal K&hra (1954] 25 IT R 5S(SC) 1954 SCR 541 
19»4SCJ 110 I954*4CA.949 A-IR 1954SC 158 
Union t>l India v Balia Bam Raj Kumar Finn [1954] 26 ITR. 602 AIB 1954 
Pun 271 66 Pun I R 4SS 

United Collieries Ltd v IB 12 TC 1248 1930 SC 215 1930 SLT 105 
United Commercial Bank Ltd v CIT [19 o 3]24 ITR 42j A.IB 1954 Cal 35 67 
CWit 726 affirmed [4957)3311 B 6S8[SC) A.IR 1957 SC 918 


United Cotton Factory v C1T [10BJ32ITR 117 

United Semen Club Simian Crown 1 IT C 113 I L.R 2 Lali 109 AIB 1921 Lah 
208 611 C 880 

United Steel Cos Ltd 9 CuUmgton 23 T C 71 (C A ) 162 L T 23 
United Steel Cos Ltd v Culhngton 1941 IT R SuppL 20 (11L.) 23 TC 91 1940 
AC 812 [1940]2 All ER 170 109L.JKB 342 163 L.T 42 5GTL.R 550 


University o! Bombay v Municipal Comr lor Bombav I LB 16 Bom 217 
Upper India Chamber of Commcrco v CIT 1947 ITR £63 A.IR 1048 AU. 64 

UshatamRoy Choudhuranl Jn re 1912ITB 199 

Ueher s Wiltshire Brewery Ltd. v Bnico 1915 A C 433 (IIL.) 6TC 399 84 LJ K B 
417 112 KT 051 31 TLB 104 


P T ChettyatFamily,CIT t SooChcttyar, VP R PL Family i C-IT 
HCIT A.IR 1932 Mad. 673 6ITC 64 139 I C 173 
' ndvC.IT [19o7] 321TB. 669 

Mehta v C LI 1935 ITR 162 I LB 69 Bom 405 A.1R 1935 
TC 00 37Bom LB. 69 167 IC 1097 

1946 ITR 298 A.IR 1946 Bom 350 48 Bom LB 52 
sNathav CIT 1947 ITR 32 A.IR 1047 Bom 382,49 Bom 


C 318 I LB 64 Bom. 430 A.IB 1030 Bom. 

BTC 529 1910SC 510 
9 I LB 1945 Mad. 693 A.I R. 1045 Mad. 

ppb 17(11 L.) 19TC 390 1035AC 431 
R. 393 


lad. 249 104 IC 443 
1942ITR BuppL 17 23TC 605 
3 A.IR 1057 AIL 711 

» n 56 Mad 1 A.IR 1032 Mad. 733 


1941 Mai 246 194 IC 037 
19o0 Mad. 692 
R. 1956 Ma«L 29 
LIB. 10o8 Mad. 8 
73 I LB, 1941 Mad. 716 A.IB 


R. 19o3 Mad. 374 
454 
R. "22 


UB. 19o2 Mad. 238 
R. t0o? Andhra. Pra. 276 
405 A.LR.19^Mad.714 
O Mad- 308 overruled Rama 


7,887 888 889,692 

769 

405 

33, 65 266 267, 
£68 284 280, 287 
855 

648 650 
70 

142 391 394 399 

191 337, 352 608, 
623 646 
207 212 

1 2, 32 36 105, 
235 29j, 303, 320 
276 278 612 

319 328,334 342 
308 3”3 377 386, 
3S7 850 

177 180 
661 

841,845 846 
293 294, 2D”, 732 

199 201, 204, 20m 
210 

365 366 

373, 388 303 396 

23 20 292 

05 00 07, 08 121, 
123 125 390 391 
303 395 
238 424 593 
123 
3 

54 464 465 466 
467 468 
27 72 162 
140 17D 
400 

752 865 


101 228 
70S 
803 
781 

318 329 363 
670 

231 230 


800 801,802 



cxx 


THE INDIAN INCOME TAX ACT 


PAGES 


Tnchmopoly Tennore Hindu Permanent Xiind Ltd t CIT 1937 IT R 703 (FB) 
IL P 1938 Mad 183 AIR 1038 Mad 148 173 I C 008 

Tncumdass Mulji v Khimji Vullubhdass IL R 16 Bom 620 

TncuralalGirdharlal v CIT (1954]25ITR 665 AIR 19o5Bom 25 I L.R 1954 
Bom 976 66 Bom L R 675 

Trinidad Lake Asphalt Operating Co v CIT 1045 I TR Suppl 14 (PC ) AIR. 
1946 P C 85 1945 A.C 1 

Trustees Corpn (India) Ltd. t CIT 4 IT C 378 (rC ) A.I P 1930 P C 151 123 
IC 777 

Tnutees for the Pollof Voluntary IV orkerst IP 24 TC 320 1942SC 47 1942SL.T 
102 

Trustees NagoreDurgah v CIT [1954] 20 ITR 805 AIR 1955 Mad. 58S 

Trustees of Brodie BC.K v IR 17 TC 432 12 A.T C 140 
Trustees of Cooketown Roman Catholic Church i IP 34 T C 350 
Trustees of Earl Haig v IR 22 T C 72„ 1939 SC 670 1039 SLT 490 
Trustees of Gordhandas Govindram Family Charity Trust i CIT [1952] 21 LT R 
231 AIR 1952 Bom 346 54 Bom LR 178 
Trustees of Hunter SirGB Trust v IP 14 TC 427 45TLR 344 
Trustees of John Morant Settlement t IR 30 T C 147 (O A ) 

Trustees of Mary Clark Homo v Anderson 5 T C 48 [1904] 2KB 645 73 L.J K B 
806 91 LT 457 20TLR626 
Trustees of Peirse DuncombeTrust i IP 23 TC 199 

Trustees of the Tribune In re 1935 IT R 246 I DR 16 Lah 829 AIR 1935 Lah 
570 81 TC 353 1681 C 306 reversed 1939 LTR 415 (PC) I LR 1939 Lah. 
475 66 I A 241 AIR 1939 PC 208 41 Bom LR 1150 182 I C 882 


Trustees of Wember 8 Charitable Trust i IP 1938 ITR 701 21 TC 137 [1937] 
2 All E R 488 

Trustees of William Vernon & Sons Ltd Employees Fund v IR 36 T C 484 [1956] 
1 W LR 1169 100 SJ 632 [19o6]3AUER 14 222LTJo 51 
Tudor & Onions t Ducker 8 T C 591 

Tuljansa Janardhansa Pawar v CIT 1950 ITR 648 AIR. 1950 Bom 332 52 

Bom LR 421 


76 342 540 669 
570 


8 9 154 183 7« 
772 


68 1 199 201, 218 

670 851 

97 111 

203 

137 


207 208 212 
215 
97 111 


68 197 199 204 
06 207 209 210 
II 212 214 29 0 


208 

557 

641 669 674 


TulsiDas Nagin Chand t CIT 1938 ITR 38o ILP 1938 Lah 551 A.IR 1938 
Lah 551 181 I C 99 

Turner » CussonStT C 422. 22QBD 159 12LJQB131 60LT 332 5TDR. 133 
Turner Morrison & Co In re 3LR 56 CaL 2ll AIR 1929 Cal 212 3ITC 214 
117 LC 689 

Turner Morrison & Co Ltd v C I T [1951] ID IT R 451 affirmed [1953] 23 I T R 
152 (SC) AIP 1953 S C 140 1953 S CR 520 


Tnrton i O Bnen 7 T C 170 

Udayram Jagannath In re [19^1] 19 IT R 222 

Umar Baksh Dr ttCLT I DR 12Lah 725(FB ) 51TC 402 1321C 689 AIR. 
1931 Lah 578 

Umar Hayat Khan Sir t CIT 2ITC 52 
Umarbhai Chandbhai v CIT [1952] 22 IT R 27 
Union Bank of Bijapur & Sholapur Ltd. In re 1942 IT R 21 
Union Cold Storage Co Ltd v Adamson 16 TC 293 (HL) 146 LT 172 
Union Cold Storage Co Ltd. t EUerker [1938] 4 AH E R 692 22 T C 547 [1939] 
20 440 10SDJK.B 6S1 160 DT 515 55TDR 545 
Union Cold Storage Co Ltd t> Jones 8 T C 725 (C A.) 129 L T 512 
Union Cold Storage Co Ltd. v Simpson 22 T C 647 (C A) [1939] 2 AH E R 94 
Union Jute Co Ltd. In re [19^5] 27 ITR 13S 
Union of India * Elbndge Watson [19ol] 201T R 400 
Union of India v Kanakarathnam A Bros [19^5] 27 IT R. 496 


540 562 
239 

117 



204 218 
20 2S 
48 
141 

338 374 


376 6S6 


393 404 
328 334 
347 

738 784 
771 865 
803 


342 3 72 



TABLE OF OASES 


CX.T1 


PAGES 


Union of India v Madan Gop.il Kabra [1954] 25 ITB 58 (S C ) 1954 SCB 541 
1954 SC J 110 1954 SC A. 949 A.IR 1954 SC 158 
Union of India t Ralla Ram Raj Kumar Finn [1954] 26 ITR 602 AIR 1954 
Pun 271 56 Pun LR 488 

United Collieries Ltd v I.R 12 TC 1248 1930 S C 215 1930 SLT 105 
United Commercial Bank Ltd i CIT [1953] 24 IT R 425 A.I R 1954 CaL 35 57 
CWN 726 affirmed,[1957]32ITR 688(SC) A.IR 1957SC 918 


United Cotton Factory t- CIT [1957] 32 ITR 117 

United Service Club Simla V CrownllTC 113 ILR 2 Lah 109 A.IR 1921 Lah 
208 611C 886 

United Steel Cos Ltd v Calhngton 23TC 71 (C A) 162 LT 23 
United Steel Cos Ltd. t Cullmgton 1941 ITR SuppL 20 (HL) 23 TC 91 1040 
AC 812 [1940] 2 All E R 170 109LJK.B 342 163 LT 42 66TLR 550 

University of Bombay v Municipal Comr for Bombay I L R 16 Bom 217 
Upper India Chamber of Commerce v CIT 1947 ITR 263 AIR 1948 AIL 64 

UsharaniRoy Choudhuram In re 1942 ITR 199 

Usher a Wiltshire Brewery Ltd. v Bruce 1915 A.C 433 (HL) 6 T C 399 84 L J K B 
417 112 L.T 651 31TLR 104 


VPRPL.ChettyarFamily CIT s' SeeCbettyar \ PR PL Familyi CIT 
V VR. Firm v CIT AIR 1932 Mad 673 6ITC 54 139IC 173 
\adilalIchhachand v CIT [1957] 32 ITR 569 

Vachlal Lallubhai Mehta v CIT 1935 ITR 162 ILR 69 Bom 405 A LR 1935 
Bom 170 9ITC 90 37 Bom LR 89 157 I C 1097 
Vakil DM. t CLT 1946 ITR 298 A.IR 1946 Bom 350 48 Bom LR 52 
VallabhdasKarsondasNatha v CIT 1947 ITR 32 A.IR 1947 Bom 382 49 Bom 
L R. 189 

Vallabhdaa Murlidhar v CIT 4 IT C 318 LLR 54 Bom 430 A.IR 1930 Bom 
210 32 Bom. LR 309 

Val ambrosa Rubber Co Ltd. i Farmer 6 T C 529 1910 S C 519 
Valhappa Chettiar v CIT 3945 ITR 49 JL.R 1945 Mad. 693 AIR. 1945 Mad. 
223 

N an Den Berghs Ltd. v Clark 1935 ITR SuppL 17 (H L ) 19TC 390 1935 A.C 431 
104 LJ.K.B 345 163 LT 171 51TL.R 393 


Wierr CIT 1940 ITR 628 A.IR 1941 Mad. 249 194 LC 443 

Archie Parnell & Alfred Zeitlm Ltd. 1942 ITR Suppl 17 23 TC 605 
“WffljhGuptir CJT [1957] 32 ITR 133 A.I R 1957 AIL 711 
Vedathanmi aiT 1933 ITR 70 (S B ) ILR 66 Mad 1 A.IR 1932 Mad. 733 
6ITC 267 140 IC 17 


Veerappa Chettiar V CIT 1941 IT R 50 A.LR. 1941 Mad. 246 194 IC 637 
grappa Chettiar r CLT 1950 LTR 396 A.LR 1950 Mad. G92 
'eerappapuiait- C.LT [1955]28 LTR 636 A.IR 1956 Mad 29 
'«r&ppa n Chettiar t GIT [1957]32 LTR 411 A.IR. 1958 Mad. 8 

,, hamPdlalr SuhramamaPiUai 1941 ITR 276 ILR 1941 Mad. 716 A.IP 
, 1041 Mad. 709 197 LC 224 

• ejayudan t ITO [10o7] 32 ITR 724 

CteU,ar 1 C.LT [1952] 22 LT R. 292 AXIL 19o3 Mad. 374 
\ !nV . ‘ Uma yy a ? Collector of JIadras [1952] 21 ITR. 454 
x “TT" 4 Seshavatharam r \ enkata Rangayya 1946 LT R. "22 
\ rnV . , m d» e “iar r ai T 1935 IT R. 55 
euKatachalapathy Iyer c CIT flOol] 20 IT R 363 AXIL 19o2 Mad. 23S 
\ 810 of v C-LT [1955] 28 ITIL 189 * I.R. 1957 Andhra Tra. 2"C 
. anuNajdn q i Co. r Cl T [1955]23 LTR. 405 XlIL 1955 Mad. 714 
entatmmana r \arahalu 1939 ITR.560 AXIL 1910 Mad.308 overruled Rama 
r VenkaUramayya 1940 LT R 450 (F B-) 


7,887 8 S 8 889 892 

769 

405 

33 65 266 267, 
268 284 286 287, 
855 

648 b50 
76 

142 391 394 399 

191 337 352 COS 
623 646 
207 212 

1 2 32 36 105 
235 295 305 320 
276 278 612 

319 328 334 342 
368 373 377 386 
387 8^0 

177 180 
661 

841 845 846 
293 294 297 732 

199 201 204 205 
210 

365 366 

373 388 393 396 

23 26,292 

9 o 96 97 98 121 
123 125 390 391 
393 395 
238 424 598 
123 
3 

54 464 465 466 
467 468 
27 72 1C2 
140 179 
400 

752 865 


893 

101 228 


318 329,363 
670 

231 236 



cxx 


THE INDIAN INCOME TAX ACT 


rA0E3 


Tnehinopoly Tennore Hindu Permanent Fund Ltd t CIT 1037 IT P 703 (F B ) 

ILR 1938 Had 183 AIR 1938 Mad 148 1731C 098 7G 342, 548 G89 

670 

Tncumdass Mulji t> Khimji Vullubhdass IL R 16 Bom 020 216 

Tncumlal Girdbarlal v CIT [1954]25lTR 505 AIR 105^ Bom 25 IL.R 1954 

Bom 976 56 Bom LR 675 474 

Tnmdad Lake Asphalt Operating Co v C IT 1945 ITR SuppJ 14 (PC) A.IR, 

1945 PC 85 1945 AC 1 8 9 164 183 746 

772 


Trustees Corpn (India) Ltd. i CIT 4 I T C 378 (P C ) A.I R 1930 P C 151 123 
IC 777 

Trustees for the Roll of Voluntary Workers i IT 24TC 320 1942SC 47 1942SL.T 
102 

Trustees Nagore Durgah t CIT (1954] 26 ITR 805 A.IR 1955 Mad. 688 

Trustees of Btodie HK v IR 17 TC 432 12 ATC 140 
Trustees of Cookstown Roman Catholic Church v IP 34 T C 350 
Trustees of Earl Haig v IR 22 TC 725 1939 S C C7G 1939 SLT 49G 
Trustees of Gordhandas Govindram Family Chanty Trust i CIT [1952] 21 LT R 
231 A.I P 1952 Bom 346 54 Bom L R 178 
Trustees of Hunter Sir GB Trust t IR 14 TC 427 45TLR 344 
Trustees of John Morant Settlement t IR 30 T C 147 (C A.) 

Trustees of Mary Clark Homo i Andersou 5 T C 48 [1904] 2KB 645 73 L.J K B 
806 91 LT 457 20TLR 626 
Trustees of P»irse DuncombeTrust t IP 23 T C 199 

Trustees of the Tribune In re 1935 IT R 246 ILR 16 Lah 829 AIR 1935 Lah 
670 8 LT C 353 1581 C 306 reversed 19391T R 415 (P C ) I L R 1939 Lah 
475 66 I A. 241 AIR 1939 PC 208 41 Bom LR 1150 182 I C 8S2 


840, 856 


211 

63 199 201, 218 

670 851 

97 111 

203 

137 


207 208 212 
215 
97 111 


215 
97 111 


6 S 197 199 
16 207 209 210 


Trustees of Wernhers Charitable Trust t IP 1938 ITR 701 21 TC 137 [1937] 
2 All E R 488 

Trustees of William Vernon & Sons Ltd Employees Fund v IR 36 T C 484 [1956] 
1WL.R 1169 100 SJ 632 [1956] 3 All LP 14 222LTJo 51 

Tudor & Onions v Ducker 8 T C 691 

Tuljansa Janardhansa Pawar t> CIT 1950 IT P 648 A.I R. 1950 Bom 332 52 

Bom LR 421 

Tulsi Das Nagin Chand v CIT 1938 IT P 38o ILR 1938 Lah 551 A.I R 1938 
Lah 551 181 I C 99 

Turner v Cuxson2TC 422 22QBD 150 22LJQB 131 60LT 332 5TL.R 133 

Turner Mormon & Co In re ILR 56 CaL 211 AIR 1929 Cal 212 3 ITC 214 
117 I C 689 

Turner Momson & Co Ltd v CIT [1951] 19 ITR 451 affirmed [1953] 23 ITR 
152 (S C ) AIP 1953 S C 140 1953 S C R 520 


Turton t O Bnen 7 T C 170 

Udayram Jagann&th In re [19ol] 19 IT R 222 

UmarBaksb Dr v CIT I L.R 12 Lah 725(FB) 5ITC 402 132LC 689 A.IR 
1931 Lah 578 

Umar Hayat Khan Sir t CIT 2 IT C 62 
Umarbh&i Chandbhai v CIT [1952] 22 ITR 27 
Union Bank of Bijapur A Sholapur Ltd In re 1942 IT R 21 
Union Cold Storage Co Ltd v Adamson 16 TC 293 (H.L ) 146 LI 172 
Union Cold Storage Co Ltd. t Ellerker [1938] 4 All E P 692 22 T C 547 [1039] 
2K.B 440 10SL.JK.B G81 160 L.T 515 55TLR 545 
Union Cold Storage Co Ltd « Jones 8 T C 725 (C A ) 129 L.T 512 
Union Cold Storage Co Ltd. t Simpson 22 T C 547 (C A ) [1939] 2 All E R. 94 
Union Jute Co Ltd. In re [19o5] 27 IT R 138 
Union of India r Elbndge Watson [19ol] 201T R 400 
Union of India v Kanaka rathnam A Bros. [1955] 27 IT R. 496 


209 

208 

557 

641 669 674 
540 562 


153 

183 

737 

155 

318 

745 

158 

7*7 

747, 

160 
730 
, 748 

478 




655 

657 



204 

218 



20 28 



48 




141 

338 

374 

375 

3 SO 

393 

328 

404 

334 

34" 

372 

347 




738 

784 



771 

865 





TABLE OF CASES 


CXXI 


PAGES 


Umon of India t Madan Gopal Kabra [19o4] 25 ITR 58 (S C } 1954 SCR 541 
1954 S C J 110 1954 SC A 949 AIR 1954 SC 158 
Union of India t Ralla Ram Raj Kumar Firm [1954] 26 ITR 602 AIR 1954 
Pun 271 56 Pun L R 488 

United Collieries Ltd t IR 12 TC 1248 1930 SC 215 1930 SLT 105 
United Commercial Bank Ltd v CIT [1953] 24 IT R 425 AI R 1954 CaL 35 57 
OWN 726 affirmed [1957] 321T R 688 (S C) AIR 1957 S C 918 


United Cotton Factory t ClT [1957]32 ITR 117 

United Semce Club Simian Crown 1 IT C 113 ILR 2 Lab 109 AIR 1921 Lah 
208 61 IC 886 , 

Umted Steel Cos Ltd v Cullmgton 23 T C 71 (C A ) 162 L T 23 
United Steel Cos Ltd. i Culiington 1941 ITR SuppL 20 (HL) 23 TC 91 1940 
AC 812 [1940] 2 AUER 170 109LJKB 342 163 LT 42 56 TLR 550 

University of Bombay v Municipal Comr for Bombay IL R 16 Bom 217 
Upper India Chamber of Commerce v CIT 1947 ITR 263 AIR 1948 AIL 64 

UsharaniRoy Choudhurani In re 1942 ITR 190 

Usber s Wiltshire Brewery Ltd. r Bruce 1915 AC 433 (H.L.) 6TC 399 84L.JKB 
417 112 LT 651,31 TLR 104 


VPRPL ChettyarFamily CIT t See Chettyar VPRPL Family t CIT 
VVR Firm v CIT AIR 1932 Mad. 673 6ITC 54 139 I C 173 
UdilalIchhachand t CIT [1957] 32 ITR 669 

vadilalLabubbaiMebta r CIT 1935 ITR 152 IL.R 59 Bom 405 ALR 1935 
Bom 170 9ITC 90 37 Bom LR 89 157 I C 1097 
Vakil DM. v CI.T 1946 ITR 298 AIR 1946 Bom 350 48 Bom L.R 62 
VallabbdasKarsondasNatha v CIT 1917 ITR 32 AJR 1047 Bom 382 49Bom 
LR. 189 


Vallabbdas Murbdhar v CIT4ITC318 ILR 54 Bom 430 AIR 1930 Bom. 
210 32 Bom L.R 309 

VaUambrosa Rubber Co Ltd. t Farmer 6 TC 529 1910 SC 519 

' aU ‘appa Chettlary dT !945 ITR 49 IL.R 1945 Mad. 693 ALR 1945 Mad. 

VanpenBergbaLtd t Clark 1935ITR SuppL 17(HL.) 1DTC 390 1935AC 431 
104L.JK.B 345 153 LT 171 51TLP 393 


'»nert CIT 1940 ITR 628 AIR 1941 Mad. 249 194LC 443 
vanghaar Archie Parnell k Alfred Zeitlm Ltd. 1942 ITR Suppl 17 23 TC 505 
>*dP*akaah GupU i CIT [1957] 32 ITR 133 AIR 1957 AU. 711 
' Wathanoi t CJ T 1933 ITE 70{SB) I L.R 66 Mad. 1 AI R 1^32 Mad. 733 
6ITC 267 140 IC 17 


'wrappaChettiar v CLT 1941 ITR 66 AIR. 1941 Mad 246 1041 C 637 
> «rappa Chettiar t- GIT 1950 LT R 396 AI R. 10o0 Mad. 692 
>e«mppaPilla, r GLT [1955J28LTR 636 ALR 1956 Mad 29 
\ p 5? n Chettiar rC.IT [1957] 32 IT R 411 ALR 10^8 Mad. 8 
'eUyodhamPinair SubramatuaPillai 1941 ITR 275 LL.R. 1941 Mad 716 ALP 


„ 4041 Mad, 709 107 IC 224 
uayodan » 1TO [19o7] 32 I TJt 72 
^^tiar r GLT [1952] 221 


724 

[1952] 22 LT R. 292 ALR. 19o3 Mad. 374 


\ !2*!* r Collector of Madras [1052] 21 IT R. 4^4 

\ enV . ^i'-atbaram r Venkata Rangayya 1946 IT R. 722 
VrX. Chettiar * aiT 1935 ITJL 55 

\ "v ! ,chiIapath y r y" » C.LT [19^1] 20 IT R. 363 AI R- 1052 Mad- 23S 
\ IX' r ***!» of v aLT [1955] 28 LT R. 1S9 AIR. 1957 Andhra Tra. 2‘6 
oaatasxvanuNaMa Q & Co r GLT [1055] 2S ITR. 40^ ALR. 1955 'lad. 714 
onsatram&n* v Vatahalu 1939 ITJL 5S0 AI R 1910 Mad- 308 overruled Rama 
140 * ' enkataramayya 1940 IT R. 450 (F B ) 


7 887 888 889 892 

769 

405 

33 65 266 267 
268 284 286 287 
85 „ 

648 6j0 


76 

142 391 394 399 

191, 337, 352 608, 
623 646 
207, 212 

1 2 32 36 105 
235 29o 305 320 
276 278 612 

319 328 334 342 
368 373 377 386 
387, 850 

177 180 
661 

841 845 846 
293 294 29” 732 

199 201 204 205 
210 

365 360 

373 388 393 396 

23 26 202 

95 96 97 98 121 
123 125 390 391 
393 395 
238 424,698 
123 
3 

54 464 465 466 
467 468 
27 72 162 
140 179 
400 

752 865 


101 228 
768 
803 
781 

3J8 329,303 
670 

231 236 


800 SOI 602 



cxx 


TFIF INDIAN INCOME TAX ACT 


PACES 


Trichinopoly Termore Hindu Permanent Fund Ltd t CIT 1037 I T P 703 (F B) 
ILP 1938 Mad, 183 AIK 1938 Mad 148 173 IC 998 

Tncumdass Mulji v Khiraji Vullubhdass IL R 16 Bom 620 

Tncumlal Girdharlal t CIT [19o4]25lTR 5Co AIR 1935 Bom 25 IL.R 1954 
Bom 976 56 Bom L K 675 

Trinidad Labe Asphalt Operating Co v CIT 1945 ITR Suppl 14 (PC) AIR. 
1945PC 85 1915AC1 

Trustees Corpn (India) Ltd, t CIT 4ITC 378 (PC) AIK 1930 P C 151 123 
IC 777 

Trustees for the Poll of Voluntary Workers i IP 24 TC 320 1942SC 47 1942 S L.T 
102 

Trustees Nagore Durgak v CIT [1954] 261T R 805 A.IP 1055 Mad 588 

Trustoes of Brodie HK r IB 17TC 432 12ATC 140 

Trustees of Cookstown P oman Catholic Church v IK 34 T C 350 

Trustees of Earl Haig v IK 22 T C 725 1939 S C 676 1939 S L.T 406 

Trustees of Gordhandas Govindram Family Chanty Trust t CIT [1952] 21 LTR 
231 AIP 1952 Bom 346 54 Bom LR 178 

Trustees of Hunter Sir G B Trust v I R 14 T C 427 45 T L R 344 

Trustees of John Morant Settlement t I R 30 T C 147 (C A.) 

Trustees of Mary Clark Home i Anderson 5 T C 48 [1904] 2KB 645 73 L. J K B 
806 91 LT 457 20TLR626 

Trustees of Peirse Duncombe Trust t IR 23 T C 199 

Trustees of the Tribune In re 1935 IT R 246 IL R 16 Lah 829 AIR 1935 Lah 
570 8ITC 353 158IC 306 reversed 1939ITR 4l5(PC) ILR.I939Lah 
475 66 I A 241 AIR 1939PC 208 4lBom.LR 1150 182 I C 882 


76 342 548 C69 
670 
216 

474 

8 0 154 183 746 
772 

840 856 


68 199 201 218 

670 851 

97 Ill 

203 

137 

207 208 212 

215 

97 Ill 

216 
97 111 


5 6S 197 199 204 
206 207 209 
211, 212 214 0 
685 


Trustees of Wemher b Charitable Trust v IP 1938 ITP 701 21 TC 137 [4937] 

2 AUER 488 209 

Trustees of William Vernon & Sons Ltd Employees Fund v IR 36 T C 484 [1956] 

1 W LR 1169 100 SJ 632 [1956] 3 AllKR 14 222LTJo 51 208 

Tudor & Onions v Ducker 8 T C 591 557 

Tuljansa Janardhansa Pawar i CIT 1950 ITR 648 AIR 19o0 Bom 332 52 

Bom LR 421 641 669 674 


Tulsi Las Nagm Chand i CIT 1938 IT P 385 ILR 1938 Lah 551 AIR 1938 
Lah 551 181 IC 99 

Turner v Cuxson2TC 422 22QBD 150 22L.JQB131 60LT 332 5TL.R.133 
Turner Morrison & Co In re ILR 66 CaL 211 AI R. 1929 CaL 212 3ITC 214 
117 LC 689 

Turner Momson & Co Ltd. t CIT [1951] 19 I Tit 452 affirmed [2953723 ITR 
152 (SC) AIR 1953 SC 140 1953 SCR 620 


Tuxton v O Bnen 7 T C 170 

UdayTam Jagannath In re [1951] 19 I T R 222 

Umar Baksh Dr v C LT ILR 12Lsh 725(FB) 5ITC 402 I32LC 689 AIR 
1931 Lah 578 

Umar Hayat Khan Sir t CIT 2ITC 52 
Umarbhat Chandbhai v CIT [19o2]22ITR 27 
Union Bank of Bijapur & Sholapur Ltd In re 1942 IT R 21 
Union Cold Storage Co Ltd v Adamson 16 TC 293 (H.L.) 146 LT 172 
Union Cold Storage Co Ltd. t EUerker [I93SJ 4 All ER 692 22 TC 547 [1939] 
2K-B.440 10SL.JK.B 681 160 L.T 615 55TLR545 
Union Cold Storage Co Ltd t> Jones 8TC 725(C A] 129LT 512 
Union Cold Storage Co Ltd. i Simpson 22 T C 547 (C A ) [1939] 2 All E R 94 
Union Jute Co Ltd. In re [1955] 27 ITR 138 
Union of India t Flbndge W atson [1951] 20 IT P 400 
Union of India v Kanaka rathcam & Bros [1955] 271T R. 496 


540 562 
239 


117 

153 15® 1 
183 318 " 
737 715 
478 

555 557 

204 218 
20 2S 
4S 
141 

338 374 a* 


334 34" 



TABLE OP ha ST'S 


c^ciii 


TXG33 


Wa-cninIB.22TC.696 [I939]2 K.B. 120 [1333] 3 AH EE 165 108 LJ.KX 
"23 I*ILT. 144,55 TXIL 833 

YFaSarr* c~ r. IDrstraT* 1 T a 2“2 49LJQ B. 493 42 LT 690 
Wit<m t. StnLc k Hull 3 T C. 611 [ISOS] 1 QX 32b 67LJQB.319 7"LT 52S 
It TILE. 124 

r Wj: fc Er-UL e Branded 19 T C. 402 (CIA.) 

5 TT»-»T3Erat.r-Lc<£aa4Ta44I 39&.LE604 10 SET 49 
> Wtlo Sea t Co. r OLT 1930 LTX 33 A.I.R. 1931 Pan. 34" 

Vttigvvj*. Bt, Ser Alien r Wedgwood- 
- t. £ii=cc 13 T C. 1"4 (ILL.) 153 LT 55 51 TER. 333 

VTedr*tO_, Cc^Lctir.2T a 402 (C-L) 20 Q BJ) 733 57 LJ Q B. 323 5S LT. 
' "V 4 7XR.236 

VTm. A£s**s I>ng Ox Lid. c. LEQey 23 T C. 140 26 LTC 2o6 41 R. & LT 30 
W«5D ■•^rrV-^ca t Metropolitan Life Asses. Society ISO" A-C &17 
W«txrn.e r Eadncek Qaamea 16 T a 137 

' , Ww ^ Ejr -«7 & General Mills Ltd. r CJ.T [I9o3] 24 LTX 191 AJX M53 

J Life Ins. Co. Ltd. J» re 1938 LTX 44 AJLB. 193S Bon. 345 40 

£*=. LE-447 

dWttvera I z£a Testable Products Ltd- r OLT [1954] 26 LTX 151 A-LR. l«oo 
. ... 13 LLX 1051 Bon. 1099 56 Bom. LX 732 

*' Etai r Family Welfare A-sn. Trances (Koettgen a Will Trusts In re) 

„ P£H] I CL. 2T2 

Emi Ltd. t Osier 1933 LTX 65 (HE) 17 T C. 3SI 1«33 A-C 139 
* IC2LJE.E1I0 I43LT41 49 TEX 43 
« E*ak Ltd. r Riches 1017 LT R. SappL 29 (OA-) S6 (ILL) 23 T C 

1917 AE.290 [1047] 1 All EE. 469 176 LT 405 63TJE211 26A.TC 

*c' r IE19TC 490(HX) 1936A.C.1 104LJ.KX3S4 153 
' » 467 

r 425 [1943] 2 All EX 421 169 LT 374 59 TEE 427 
Board 18 T C 655 (OA.) 151 LT 2sS 

(ILL) 1926 A-C.2°3 95LJXB394 134 LT 513 

813 1026 aa 20 1025 SET 623 
'OA.) 62 LJ Ch. 342 6SLT 187 
ITf 1 

1920 A.a 37 95 LJXB. 165 134 LT 98 42 


«4 

332 3bS 403 


"39 

61 

62S 

735 73$ "45 


S4 SO 2"5 


724.742 

404 

4 

115 36~ 

3oS 

SS0 

61 330 
20S 

85 86 102 


123 124 423 


1 10 392 
240 274 275 
3S9 40S 410 


$79 


71 325 
318 333 454 
217 
42 


1- ®?„ 637 6 6I, 



cxxu 


THE INDIAN INCOME TAX ACT 


Plats 


Verge i Somerville 1924 A.C 496 (P C ), 93 L J PC 173 131 LT 107 40TLR 279 

Vernon Milward Bason, In re 2 ITC 623 (PB) IL R 55 Cal 087 A.IR 1928 
Cal 729 112 IC 718 

Verrall In re [1916]1 Ch 100 85 LJ Ch 116 113 LT 1208 
Vesteys Lord Executors t IR 31 TO 1 (IIL) [1949] 1 AllER 1108 
Vefccha Sreeramamurthy v I T O [1956] 30 IT R 252 A.I R 1957 Andhra Pro. 114 
Vidyasagar t IT O [1957] 31 IT R 173 AIR 1957 Mad. 250 
Vyayaraghavacharya Sir T i CIT 1936 I T R 317 A IB 1936 Lab. 713, 91T C 
264 165 1C 643 

Vikram Deo Vanna v CIT [1956] 29 IT R 76 I L R 1955 Cut 301 AIR 1955 
Oris 185 

Vincent t> CIT [1952] 22 ITR 285 A.I R 1953 Mad. 336 
Vir Bhan Bansi Lai i CIT 1936 IT R 111 AIR 1936 Lah 750 9ITC 225 
170 IC 607 

Vir Bhan Bansi Lai v CIT 1938 ITR 616 1LR 1939 Lab 73 A.IR. 1038 Lah. 
749 178 I C 724 

Virappa Chettiar t> CIT4ITO 204 AIR 1930 Mad. 123 124 I C 11 

\ irma Soorayya v VmnaMaUayya [1955] 28 IT P 362 AIR 1956 Andhra 229 
Visheshwar Singh i CIT [1951] 19 ITR 522 A-IR 1951 Pat 187 IL.R 30 
Pat 13 

Vishwanath Gopal Oil Mill v Prashar [1957] 32 IT R 344 59 Bom I*R 1 
\ishweshwara Singh Raja Bahadur t CIT [1954126 IT R 673 A.IR 1954 Pat 
680 

Vishweshwara Singh Raja Bahadur v CIT [1956J30ITR 202 A.IR, 1956 Pat 501 
Vissonji Sons & Co t CIT 1946 IT R 272 

Viswanathan Chettiar t CIT [1954]25 ITR 79 ILR 1955 Mad 489 A.IR 1954 
Mad 928 [1954] 1 ML J 390 1954 MW N 99 
Vithal v CIT 1938 IT R 264 

VithaldasThakordas & Co t CIT 1946 ITR 822 AIR 1947 Bom 302 49 Bom 
LR 201 

\izianagaram Maharaj Kumar of In re 1934 ITR 186 


203, 207, 209, 210 
211,215 

161,496 

214 

758 

763 764 
628 612 

163 171 

90 198 
47 655 

562 697 700 705 
662 

101 228 
770 

733 

833 843 


22 29 30 527 
102, 104 235, 236 
242 570 847 


709 

658 


376 377,397 
28 465 467 4 


W A Beardsell & Co Ltd CIT v See Beardsell W A , & Co Ltd. 

Waddington v O Callaghan 16 T C 187 

Wadia A H v CIT 1947 ITR 367 affirmed 1949 ITR 63 (FC) 1948 FCR 
121 AIR 1949 FC 18 51 Bom LR 287 


Walchand A Co Ltd v Hindustan Construction Co Ltd 1944 ITR 104 
Wales v Graham 24 T C 75 

Wales v Tilley 1943 ITR Suppl 69 (HL) 25 TC 136 1943 AC 386 [1943] 1 All 
ER 280 112LJK.B 18b 169 LT 49 59TLR 178 
Walker A. W A Co v I R. 12 T C 297 [1920] 3KB 648 
Wall i Cooper 14 T C 552 (C A.) 

Wallace Bros A Co Ltd. v CIT 1945 ITR 39 (FC) 47 Bom LR 153 affirmed 
1948 ITR 240 (PC) 75 I A. 86 60 Bom LR 482 A.IR 1948 PC 118 


5 8 9 36 101 S’S 
519 735 740 741 
742 778 779 787 
358 

282 3S6 


95 126 128 
340 376 
558 


Wallace Bros & Co Ltd. i CLT [1954]26LTR 241 AIR 1955Bom. 72 LL.R 
1954 Bom 1037 56 Bom L R 671 
W alah v Randall 23 T C 65 84 Sol Jo 305 

Waman Padmanabh Dande t> CIT [19o2]22 ITR 339 AIR. 1952 Nag 388 
WamanSatwappaXalghatgi i CIT 1946ITR 116 48Bom L.P 56 A.IR 1946 
Bora 328 225 I C 357 

Ward & Co Ltd. t Comr of Taxes 1923 A.C 145 (PC) 92LJPC 33 128 L.T 
436 39TL.R 00 

Warwick Smith v CIT 5ITC 451 

W arwick Steamship Co Ltd. Countess Ogg v See Countess W arwick Steamship Co 
Ltd. v Ogg 

Watchmakers Alliance & Ernest Goode s Stores Ltd. In re 5TC 117 
Watkins r Hugh Jones 14 T C 94 


783 788 
181 184 199 
539,661 


633 638 653 

373 380 388 401 
100 


774 

478 



TABLE OP CASES 


CXXW 


F1Q2S 


Watkins r LR 22T£696 [1039] 2 L.B 420 [1039] 3 A11 E R 105 I08LJKB 
729 101 LT 144,55 T LR SOS 

Watney & Co v Musgrave 1 T C 272 40 LJ Q B 493 42 L T 000 
Watson r Sandio <k Hull 3 T C Oil [1898] 1 Q B 320,07 LJ Q B 319 77LT528 
I4TLR.124 

Watson & Eventt v Blunden 18 T C 402 (GA.) 

Watson Bros, r Lothian 4 T C 441 30 Sc Lit C04 10 S LT 49 
Webb Sons & Co r CJT lO^OITJt.33 A.IR 1031 Pan 317 
W edgtrood He. Sco Allen r \\ edgwood. 

Weight* Salmon 10 TC 174 (HL) 153 LT 53 51 T Lit. 333 
W erle & Co r Colquhoun 2 T C 402 (GA.) 20 Q B I> 753 57 L J Q B 323 6S LT 
750 4TLR.390 

West African Drug Co Ltd t- Lillcy2STC 140 20 A.T C 256 41 R &IT 30 
West Derby Union r Metropolitan Lifo Assoc. Society 1807 A £ 647 
Westcomber Hadnock Quarries 10 TC 137 

Western Hosiery & General Mills Ltd. r CIT [10^3] 24 ITR 101 AIR 1953 
Ban. 223 

Western India Life Ins Co Ltd., In re I03SLTR 44, A.IR 1938 Bom. 345,40 
Bom. LR 447 

Western India Vegetable Products Ltd. r CLT [1054] 20 ITJt 151 A.IR 1955 
Bom. 13 LLR 1954 Bom. 1090 60 Bom LR 732 
W cstminstcr Bank t* Family V el/aro Assn Trustees (Loettgcn s W ill Trusts In re) 
[10j 4] 1 Ch. 252 

Westminster Bank Ltd. t Osier 1033 IT R 05 (IIL) 17 T C 381 1033 A C 139 
102LJKB 110 148 LT 41,40TLR 43 
Westminster Bank Ltd. i Riches 1947 ITR SuppL 29 (C A.) 80 (HL) 28 TC 
159 1947 A.G 390 [1947] 1 AUE.lt. 469 170 LT 405 63 T LR 211,28 A.T C 

Westminster, Duke of r IR 1DTC 490 (HL) 1036 A.C 1 104LJKB 3S4 163 
1t> LT 223 51 TLR 407 

Weston r Hearn 25 T C 425 [1013] 2 All E It. 421 169 LT 374,69 T LR 427 
Whelan v Dover Harbour Board 18 T C 555 (£A ) 151 LT 288 
Whelan r Henning 10 T C 253 (ILL) 1026 A.C 293 95 LJ L B 394 134 LT 613 
42 TL.lt. 2o9 

Whimster & Co r I j;. 12 T C 813 1020 SC 20 1925 SLT 623 
tVhite r White [1893] 2 Ch. 41 (£A ) 62 LJ Ch 342 68 LT 187 
Whitmore r IR 10 T C 645 6 A.T C 1 

Pitney u LR. 10 T C 88 (H.L) 1926 A.C 37 95 LJ.K.B 165 134 LT 98 42 


Whyte p Clancy 20 TC 679 [1930] 2 AUER 735 

mgmoret, Thomas Summerson & Sons Ltd. 9 T C 577 [1926] 1KB 131 94 LJL.B 
w 134 LT 408 41 T LR 586 

LT 74 Pmt ° & Co 9 TC 111 (O-A.), [1925] 1KB 30 94 L JJ£ B 101 132 

Jonides 9 T C 392 
W w V Sm >th 24 T O 80 

v Madame Tussaud s Ltd. 17 T C 127 
Wof 8 c 1 R 32 T C 495 1952 Ch 153 
Wi1&? p LR 15 T0 62 A.TC 10 
WoT XAwnet ’ BR 34TC 20 

*»unams „ Davies 1047 j T R g appL 50 20 T C 371 [1945] 1 All E R 304 

Wflbamsr Grundy s Trustees 1934 IT R 236 18 T C 271 [1934] 1KB 624 103 
Will, J *&* B 204 160 LT 378 

fiiT® 8m Ser7TC 387 (H.L) [1921] 1 A.C 65 89 LJKB 1151 123 LT 
nr.,® 32 36 T LR. 661 

7 .“® Tnistees v IR 1948 ITR SuppL 41 (HL) 27 TC 409 1947 A.C 447 
t‘ y *7] 1 All E R 613 176 L T 462 63 T LR 352 26 A.T C 49 

v£ff 0 ? r v Ou 8h20TC 194(HL) 1936A.C 384 105LJKB 193 154LT 524 
„ Mimnooch 21 T a 178 [1937] 3 AU E R 120 
“ v Nicholson Sons & Daniels Ltd. 25 T C 473 170 LT 166 


94 

332 388 403 

739 

51 

628 

735, 738, 745 

84 86 276 

724 742 

404 

4 

116 367 

358 

8S0 

61 330 
208 

85 86 102, 228 


123 124 423 
1,10 392 

240 274 275 279 
389 408 410 

71 325 
318 333 454 
217 
42 


3 65 637, 661, 

742, 829 
09 


285 

739 

135 

10 183 
626 630 
246 
41 

343 344 410 

32, 236 242 327 

847 

572 701 

723 724, 725 726 

204 206 207 209, 
210 215 
97 111 
132 227 
117 128 401 


CXX11 


THE INDIAN INCOME TAX ACT 


PAGES 


Verget Somerville 1924A.C 496(PC) 93LJPC 173 131 LT 107 40TLR 279 

Vernon Milward Bason In re 2 ITC 623 (FB) ILR 65 CaL 987 A.IR 1928 
Cal 729 112 IC 718 

Verrall In re [1916] 1 Ch 100 85 LJ Cli 115 113 LT 1208 
\esteys Lord Executorsi IR 31 TC 1(HL) [1949] 1 AllER 1108 
Vetcha Sreeramamurthy r ITO [1956]301T R 252 A.IR 1957 Andhra Pra 114 
\ idyasagar t ITO [1957] 31 ITR 173 AIR 1957 Mad 250 
Vijayaraghavacharya Sir T i C IT 1936 IT R 317 AIR 1936 Lah. 713 91T C 
264 165 IC 643 

Vikram Deo Varma ® CIT [1956] 29 ITR 76 ILR 1955 Cut 301 A.IR 1955 
Ons 185 

Vincent v CIT [1952] 22 ITR 285 AIR 1953 Mad 336 
Vir Bhan Bansi Lai i CIT 1936 ITR 111, AIR 1B36 Lah 750 9 ITC 225 
170 I C 607 

\ lr Bhan Bansi Lai v CIT 1938ITR 616 ILR 1939 Lah 73 AIR 1938 Lah 
749 178 IC 724 

V irappa Chettiar t CIT4ITC 204 AIR 1930 Mad. 123 124 I C 11 

Vmna Soorayya t Virina >lalkyj a [1955] 28 IT P 362 A.IR 1955 Andhra 229 
Visheshwar Singh r CIT [1951] 19 ITR 622 A.I R 1951 Pat 187 ILR 30 
Pat 13 

Vishwanath Gopal Oil Mill v Prashar [1957] 32 IT R 344 59 Bom L R 1 
Vishweshwara Singh Paja Bahadur t CIT [1954] 26 IT R 673 A.I R 1954 Pat 
680 

Vishweshwara Smgh Raja Bahadur i CIT [1956J30ITR 202 AIR 1956 Pat 501 
Vissonji Sons & Co i CIT 1946ITR 272 

Viswanathan Chettiar t CIT [1054] 25 ITR 79 ILR 1955 Mad 489 A-IR 19o4 
Mad 928 [1954] 1 MLJ 390 1954 MAVN 99 
Vithalt CLT 1938 ITR 264 

Vithaldas Thakordas & Co « CIT 1946 ITR 822 A.IR 1947 Bom 302 49 Bom 
L.R 201 

Vizianagaram Maharaj Kumar of In re 1934 ITR 186 


203, 207, 209 210 
211 215 


161 496 

214 

758 

763 764 
528 612 

163 171 

90 I9S 
47 655 

562 697 700, 705 


662 

101, 228 
770 


733 

833 843 

22 29 30 527 
102 104 235 -36 
242 570 847 
49 361 363 366 


709 

658 


376 377 397 
28 465 467 


4o9 


W A. Beardsell & Co Ltd CIT v See Beardsell W A. A Co Ltd. 

W addington v O Callaghan 16 T C 187 

Wadia A H t, CIT 1947 ITR 367 affirmed 1949ITR 63 (FC) 1948FCR 
121 A.I R 1949 F C 18 61 Bom L R 287 


Walchand A Co Ltd. i Hindustan Construction Co Ltd. 1944 ITR 104 
Walesr Graham 24 TC 75 

Wales r Tilley 1043 ITR SjppL 69 <H L) 25 T C 136 1943 A.C 386 [1943] 1 All 
E R. 280 1I2L.JK.B 186 1C9 L.T 49 59TL.P 178 
Walker A. W A Co v I R 12 T C 297 [1920] 3 K.B 648 
Wall t Cooper 14 TC 552 (C A.) 

Wallace Bros A Co Ltd. t> CLT 1945 ITR. 39 (FC ) 47 Bom LR 163 affirmed 
1948 ITR 240 (PC) 75 I A. 86 60 Bom L.R 482 A.IR. 1948PC 118 


Wallace Bros. A Co Ltd. r CIT [1954]26LTR 241 A.LR 1955 Bom 72 IL.R 
10<4 Bom 1037 60 Bom L.R 671 
Walsh r Randall23 TC 65 84 So! Jo 305 

W aman Padmanabh Dande rC.IT [1952] 22 IT R 339 A.IJL 1952 Nag 388 
WamanSatwappa Kalghatgi r CIT 1946 ITR 116 48 Bom L.R 56 A.IR 1946 
Bom 323 225 IC 3o7 

W ard & Co Ltd. v Comr of Taxes 1023 AC 145 (P C ) 92 L.J P C 33 128 L.T 
436 39TL.R.90 

WarwickSmith r C.LT 6 ITC 451 

Warwick Steamship Co Ltd. Countess Ogg e See Conntess Warwlck Steamship Co 
Ltd. r Ogg 

Watchmakers Alhapce A Ernest Goode a Stores Ltd. In re 5TC 117 
W atkina r Hugh Jones 14 T C. 94 


8 9 36 101 £} 
? 735 740 741 
2 778, 779 787 


96 126 128 
340 376 
658 


8 9 
163 
669, 
830 


65 70 151 
173 245 -5 
735 833 835 


783 783 
181 184 199 
639,661 


633 638 653 

373 380 3S3 401 
100 



TABLE OF CASES 


cxxrn 


Watkmsr IR.22TC.C96 [1039] 2 K.B 420, [1039] 3 AH E.R. 165 108L.JK.B. 
729 1CIL.T 144 65TL.R 833 

Watney A Co r Musgrare 1 T C 272 49 LJ Q B 493 42 L.T COO 
Watson r Sand.oA Hull3 T C Cll [1893] 1 Q 1L 320 67 HJ Q B. 319 77 L.T C28 
14 T HR. 124 

Batson A Erentt r Elunden 18 TC. 402 (CA.) 

Watson Bros, r Lothian 4 T C- 441 39 Sc. L.R. 60-1 10 S L.T 49 
Webb Sons A Co. r C.I T 10^0 LT R. 33. A.I R. 1031 Pun 317 
Wedgwood, He. See Allen r \\ edgsrood. 

Weight r Salmon 19 T C. 174 (ILL.) 133 L.T 55 51 T L.R. 333 
Werle A Co r Colquhoun £ T C 402 ((LA.) £0 Q B.D 753 57 L.J Q B 323 58 L.T 
756,4 T L.R. 396 

West Alnean Drag Co Ltd. r LIUcy 28 TC 140 2G A.T C 256 41 R. A IT 30 
West Derby Lmon r Metropolitan Life Asses. Society 1897 A.C. 647 
Wejteombe r lladnock Quarries 1C T C 137 

Western Hosiery & General Mills Ltd. r CLT [1953] 24 ITR 191 A.LR 1053 
Pun. 223 

Western India Lifo Ins Co. Ltd., In rt 103S LTR. 44, A.IR. 1938 Bom. 345 40 
Bom. L-R. 447 

Western India Vegetable Products Ltd. r CIT [1954] 20 ITR 151 A.IR 1955 
Bom. 13 IL.R 1954 Bom. 1099 50 Bom L.IL 732 
Westminster Bank r Family Welfare Assn Trustees (Koettgena Will Trusts 7n re) 
[1954] 1 Ch. 252 

Westminster Bank Ltd. c Osier 1033 ITR 65 (IIL.) 17 TC 381 1933 A.C 139 
102 HJ.K.B 110 148 L.T 41 4DTL.R.43 
Westminster Bank Ltd. r Riches 1017 LTR Suppl 29 (CLA ) 80 (HL.) 28 TC 
159 1947 A.C 390 [1947] 1 All E R. 469 170L.T 405 63 T L-R. 211,20 A.T C 

8j 

Westminster Duko of r LR. 19 T C 490 (H L.) 1036 AC 1 104 HJ KB 384 153 
,, LT 223 BIT HR. 467 

Westonr Hearn 25TC 425 [1943] 2 All E.R. 421 169 L.T 374 59TL.R427 
Whelan t> Dover Harbour Board 18 T C 555 (ClA.) 151 L.T 288 
Whelanr Henning 10TC 203 (ILL.) 1920 A.C 293 95L.JX.B 394 134L.T513 
42 T L.R. 2^9 

Wbmuter A Co r IR. 12 T C 813 1920 S C 20 1025 S L.T 623 
White r mite [1893] 2 Ch- 41 (C.A ) 02 L.J Ch. 342 63 L.T 187 
Whitmorer LR.10TC 645 5A.TC 1 

Whitney v LR. 10 T C 88 (H.L.), 1926 A.C 37. 05 L.JK.B 165 134 L.T 93 42 


Whyte v Clancy 20 T C 670 [103012 All E R. 735 

WigawB* ThomaaSnmmeraonASonsLtd.9TC 577 [1928] 1K.B 131 94L.J.K.B 
134 L.T 408 41 TL.R. 686 

r ^ v Fl °to & Co 9 TO 111 (CA), 11925 7 1 K.B 30 94 LJK.B 101 132 

LT 74 v 1 

WMe Ionides 0 T C 392 
W m V Smith 24 T C 80 
to!*? v Madame Tnssaud a Ltd. 17 T C 127 
«muee LB 32TC 495 1952 Ch 153 
win 0 r * LR. 16TC 52 10 A.T C 10 
tt?® v LR. 34 T C 20 


Williams t> 
Williams 


WiBia, 


Davies 1947 LTJt SuppL 50 20 T C 371 [1945] 1 All E R 304 
v Grundy a Trustees 1934 IT R 236 18 T C 271 [1934] 1KB 524 103 


1-mJ.K.B 204 160 L.T 


JS** % e r7TC 387 (HL.) [1921] 1 A.C 65 89 L JO 1151 123 L.T 
W2 36TL.R 661 

■‘WTiraatees t IB 1948 LTJR Suppl 41 (HL) 27 TC 409 1947A.C 447 
U947] 1 All EJt 613 176 L T 462 63 T L.R 352 23 A.T C 49 

0u 8h20Tc 194(HL.) 1936A.C 384 105L.JKB 193 154LT 524 
WXI“ ! 5*® 80 ®* 21 T C 178 [1937] 3 AU E.R 120 

a p Nicholson Sons A Darnels Ltd. 25 T C 473 170 L.T 166 


FIOES 


94 

332, 388 403 

739 

51 

628 

735, 738, 745 

84 86 275 

724 742 

404 

4 

115 367 

358 

8S0 

61 330 
208 

85 80 102 228 


123 124 423 
1 10 392 

240 274 275 279 
389 408 410 

71 325 
318 333 454 
217 
42 

3 65 537 561 

742 829 
99 

286 

739 

135 

10 183 
025 630 
246 
41 

343 344 410 
32 236 242, 327 
847 

572 701 

723 724 725 726 

204 206 207 209 
210 215 
97 111 
132 227 
117 128 401 



cxxiv 


THE INDIAN INCOME TAX ACT 


FAQES 


Wilson v Simpson 10 T C 753 [1926] 2 K.B 500 95 L J K B 885 135 L.T 766 42 

TLB 690 - 477 

Wilson & Bailor? v Chibbett 14 T C 407 628 630 

Wilson & Cornwell Ede v See Ede v Wilson & Cornwell. 

Wilson Box {Foreign Bights) Ltd. v Brice 20 T C 736 (C A ) [1936] 3 All E B 728 34 105 

\\ mdsor Playhouse Ltd « Heyhoe 17 T C 481 296 

Wiseburghv Domvdle [1956] 301T R 295(CA.) 3CTC 527 [1956] 1 WLB 312 

100 SJ 224 [1956] 1 AUER 754 221 LT Jo 165 117 

Withers v Netbersole 19481T R Supph 92 (H L \ 28 T C 501 [1948] 1 All E R 400 - 

1948 LJP 805 64TL.B 157 27A.TC 23 135 138 848 

Wolfeon v IR 31 TC Hi (HL) [1949] I All E R 865 65 TL.R 260 492 494 

Wood v Black s Executor 33 T C 172 34 

Woodhouse v IR 20 T C 673 158 

Worsley Brewery Co Ltd v LR 17 TC 349 (C A.) 333 377 

Wyliew Eccott6TC 128 1913 SC 16 50Sc LB 26 370 429 


Yagappa Nadar t CITZITC 470 ILB 50 Mad 923 A-lR 1927 Mad. 1038 
1051C 489 

Yakub Versey Laljeo v CIT 1946 I TP 548 
Young In re 1TC 67 12 Sc LR 602 

Young J H &Co t IR 12TC 827 1926 SC 30 1925 SLT 628 

Youngs Crawshay & Youngs Ltd. v Brooke 6 T C 393 

Yuvarajah of Pithapuram CIT t See Pithapuram Yuvarajah of v CIT 


333 

334,387 


Zackamh Sahib t CIT [1952]22ITR 359 AIR 19^3 Mad. 85 246 

Zamuddin Hussain t C IT 1944 IT R 428 AIR 1944 Pat 207 217 I C 293 83 

ZammdanniofTiruvur CIT v SeeTiruvur Zamindanniof r CIT 
Zenab Raderbhoy v Sec of State 10361TR 389 AIR 1936 Smd 137 165 LC 328 791 

Zenith Assce Co Ltd v CIT [1954] 26 IT R 256 I LR 1954 Bom 998 AIR 

1955 Bom 19 56 Bom LR 737 875 8<6 




2 


THE INDIAN INCOME TAX ACT 


S 1 

T 


“a double advantage”(6) A provision for exemption should be construed liberally 
and m favour of the assessec, according to one \ icw(7), but the contrary view has 
been taken in other cases(8) 


W ords used in the sections of the Act are presumed to hat e been used correctly 
and exactly as defined in the Act, and it is for those who assert the contrary to 
show that there is something repugnant m the subject or contcxt{9) Words which 
are not specifically defined must bo taken in their legal sense(lO) or their dictionary 
meanmg(ll) unless a contrary intention appears But "our duty is to find 
out what the Legislature must be taken to hat c really meant by the expressions 
which it has used, without necessarily attributing to [it] a precise appreciation of 
the technical appropriateness of its language "(12) The Court is entitled and 
indeed bound, when construing the terms of any provision found m a statute, to 
consider any other parts of the Act which throw light upon the intention of the 
Legislature and which may serve to show that the particular provision ought not 
to be construed as it would be if considered alone and apart from the rest of the 
Act(13) But the Court must disregard any assumption of the Legislature as to 
the prevailing law if it is mistaken though tho result might be that the legislative 
provision cannot be given the effect intended by Parliament ‘ the beliefs or assump 
tions of those who frame Acts of Parliament cannot make the law "(14) 

This being a consolidating and amending Act the law is to be ascertained by 
interpreting the language used in the Act m its natural meaning uninfluenced by 
considerations derived from the previous state of the law(15) but in cases of doubt 
regarding the interpretation assistance may be sought from pret ious legislation^ 6 7 * 9 10 11 ) 
or by adverting to the mischief intended to be suppressed(17) An amendment 
may have been made by the Legislature only to clarify the position and not to 
change the law(18) When legislation follows a continuous practice and repeats 
the very words on which that practice is founded it may be inferred that toe 
Legislature in re enacting the statute intended those words to be understood m 


(6) C P t Berar etc Bank v C I T 
1046 ITR 479 481 see also Hughes v 
Bank of New Zealand 1938 ITR 541 
565 on appeal to H L 1938 ITR 
636 

(7) <7 1 T v Bundara Mudaliar 1950 

I T P 2'i9 271 S»*- Kameshwar Singh v 

C I T [1954] 26 ITR 121 132 affirmed 
[1957] 32 I T R 587 (S C ) C Ag I T 
v Baja Jagadish Chandra Deo 1949 ITR 
426 438 overruled by S C on another point 
Sir Kameshuar Singh v C I T [1957] 32 
ITR 587 Upper India Chamber of Commerce 
v C I T 1947 IT P 263 281 

(S) Pamchandra M ardor aj Deo v Col 
of Commercial Taxes [1957] 31 I T R 651 
657 8 (reviewing case law on the 
point) 

(9) C I T v The Hindu 19 0 IT R 
237 250 on appeal to SC C I T v 
Srnma an it Gopalan [1953] 23 ITR 
87 

(10) Special Comrs v Pem el 3 TC 63 
94 (H L) John Hudson t Co Ltd v 
Kirkness 36 T C 28 (H L ) 

(11) O I T v Baja Benoy Kumar Sahas 
Soy [19u7] 32 ITR 466 (SC) Bama 
chandra blardaraj Deo v C I T [1955] 
27 ITR 667 


(12) Per Viscount Simon LC Cil.V «/ 
London I T Comrs v Oibbs 24 TC *•-* 
244 (HL) 1942 ITR Suppl 

132 

(13) Per Lord Herschell Colquhoun v 
Brooks 2 TC 490 500 (HL) C I J 
v Maharaja 1 isweswar Singh 1935 11 
216 221 Bamchandra blardaraj De° £ 
Col of Commercial Taxes [1957] 31 I * 

651 , ,, 

(14) Per Lord Radcliffe I B v DoxCdau 
O Mahoney L Co Ltd 33 T C 259 

(HL) 1 B v Ayrshire Employers Mutual 

Ins Assn Ltd 1948 ITR Suppl 
(HL) 

(15) Bao Bahadur Bavulu Subba I?® 0 
C I T [1956] 30 ITR 163 


(SC) 
(16) 
it Co • 


Per Mukerii J Bogtrs Pyatt Shellac 
v Sec of State for India 1 1T C 3o 
an Corpn of Birmingham v Barnes 1 
TC 195 (H L) . 

(17) C I T v Sodra Dim 

Damayanti Sahni v C 1 T [19o7] 3 - 
ITR 615 (SC) „ . T 

(18) KiLabhoy Chandabhoy v C 1 
1949 ITR 623 532 General Commercial 
Corpn Ltd In re [1954] 26 IT*** 
316 
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their recerv ed meanmg(X9) But from the fact that for a period of years a debated S 1 
phrase has been used and applied by the taxing authorities in a certain sense, the “ 
Court will not infer that the attributed sense has been silently adopted by the J 
Legislature (20) 

Generally speaking the sections in the Act do not overlap one another each 
section deals only with the matter specified therein and goes no further, and each 
section completely covers the matter with^which it deals(21) As far as possible 
the Act should be construed in such a way as to reconcile the various provisions and 
unravel apparent conflict into harmony bearing in mind that a general provision 
cannot derogate from a special provision regarding a certain class of cases(22) If 
a case appears to be governed by either of two provisions, it is clearly the right of 
the assessee to claim that he should be assessed under that one which leaves him 
with a lighter burden(23) 

Those sections which impose the charge or levy should be strictly construed, * 
but those which deal merely with the machmery of assessment and collection should 
not be subjected to a rigorous construction but should be construed m a way that f 
makes tho machinery workable(24) Sections which merely provide a machmery * 
for collection of a charge which is imposed m general terms elsewhere, cannot 
restrict the attachment of the charge, being “in aid and not in derogation of it (25) 

Rules made under the Act have the same force as the sections m the Act(l), j 
but no exercise of the rule making power can affect control or detract from the ( 
full operative effect of the provisions of the aections(2) 

Regardless of the practice of the Department and the directions for the guid f 
ance of officials contamed m the Income Tax Manual, the Court should put its / 
ow n construction upon the provisions of the Act(S) Needless to say press notifica j 
tions issued by the Government have no legal force(4) 

The draft of a Bill which is afterwards enacted in tho form of a statute and the 
report of the Commission or Select Committee appointed to deal with the Bill aro 


(19) Per Lord Macnaghten Special 
Comrs v Ptmsel 3 T C 63 102 (H L J 
Madras Provincial Co operatne Bank v 
C I 1 1D33 I T U 158 165 C I T v 
Bengalee Urban etc Society 1934 1TR 121 
120 

(20) C I T x KamaLhaya Karayan 
Singh 1948 ITR 325 329 (PC) 

(21) C J T x Saran Singh Bam Singh 
1946 ITU 152 1C6 170 Bam 1 akha Mai 
LSonsx C 1 T 1937 ITR 137 151/2 

(22) C I T X Saran Singh Bam Singh 
supra J am RaLha Val t Sons x C 1 T 
supra KiLabkoy Chandabhoy v C I T 
1919 HR 523 531 

(23) C I T v Bosotlo Bros Lid 1940 
ITR 41 48 (IB) Thalkar x C I T 
[19o5] 27 IT R 658 II C Kothan x 
LIT [1951] 20 ITR 579 

(24) C I T v Makahram Hamndas 
1040 ITR 442 448 (PC) India United 
Mills Ltd v C E P T [1935] 27 I T R 
20 25 (S C ) Drummond y Collins 6 T C. 
52*> 540 (II L) HAdneya 1 R 10 TC 
88 110 (1IL) / B v Longmans Green <L 
Co 17 T C. 272 2is2 Alien x Treheame 
22 TC 15 Gopalasvami Chettiar x See 


of State \ 933ITR 289 Bhimraj Panna Lai 
x C I T [19u7] 32 ITR 289 

(25) 1 B x Countess of Longford 13 
T C 673 620 (H L.) 

(1) See see 69(5) Sardar Indra Singh 
Trust r C J T (1954J26ITR 670 678 

(2) horih British <L Mercantile Ins Co 
la re 1937 ITR 349 383/4 Behan Lai 
Mullicl x C I T 2 IT C 328 330 Seo 
also notes to s 69 

(3) C I T x Srmivasan <t Gopalan 
[I953J 23 I T R 87 100 (S C ) C I T v 
KamaLhaya A arayan Singh 1918 ITR 325 
328/9 (I C ) Btohar Singh x C I T 1943 
ITR 433 443 Charitable Cadodia Sicadeshi 
Stores x C I T 1044 ITR 385 389 In ro 
Mr Justice Iqbal Ahmad 1942 ITR 152 
165/0 Hot Trust X C I T 5ITC 8 15 
C I T v Rajah of Parlatimed1 21 T C 101 
106 Killing Valley Tea Co x See of State 1 
ITC 54 G0/1 Steamship Clensloy Co 
Ltd v Lelhem&T C 4^3 465 For examples 
of misleading propositions in the Income 
tar Manual seo Mrs Soomram Poddar t 
C I T 1939 ITR 470 485,0 

(4) I ed ProLash Gupta x C I T [I0u7J 
32 ITR 133 
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S 1 not admissible as aids in construing the provisions of the Act(5), but the Statement 
*T* of Objects and Reasons may be referred to for the limited purpose of ascertaining 
' the conditions prevailing at the tune and the extent and urgency of the evd sought 
to be remedied(6) 

Reference may also be made to the classic passages on the canons of con 
struction, reproduced at length ante under the heading “Some Judicial 
Observations ” 

Legal fiction —A legal fiction has to be earned to its logical conclosion(6a) 

Marginal notes —Marginal notes to the sections cannot bo referred to for the 
purpose of construing the statutc(7) Nor con the title of a chapter be legitimately 
used to restrict the plain terms of the enactment(8) 

Provisoes —A Proviso cannot he held to control the substantive enactment or to 
withdraw by mere implication any part of what the main provision has given(9) 
A Proviso is not applicable unless the substantive clause is applicable to the facta 
of the case * the proper function of a proviso is to except and deal with a case 
which would otherwise fall within the general language of the mam enactment, 
and its effect is confined to that case"(10) But a Proviso may be read as an indepen 
dent substantive enactment where restricting its scope to the cases dealt with by the 
mam enactment would render the Proviso meanmgless(ll) 

Uniformity of construction —This being an all India statute uniformity of 
construction by the various High Courts is eminently desirable, and the considered 
opinion of another High Court should be followed unless there are overriding reasons 
for taking a divergent view(12) 


English authorities —The Indian Act is not m pari materia with the 
British Acts, it is less elaborate m many ways and subject to fewer refinements, 
and therefore in many cases little can be gamed by trying to construe this Act m 

O I T AJR 1930 Mad 124 4 ITC 
211 See also Broach Co-operalne Bank v 
C 1 T 1949 I T P 489 491/2 

(10) Per Lord Macmillan M d S M 
hly v Be~ioada Municipality 47 Bom n j* 
587 689 (P C ) AIR 1944 P C 71 C 1 | 
v Murhdhar Mathuraicalla Assn 1943 
IT P 146 Mohanlal Hiralal v G 1 £ 
[1952] 22 I T R 448 461 O 1 T v C P 
Syndicate [1952] 22 I T P 493 497 

(11) Crown Flour Mills v C I T [19o6J 
29ITR 733 

(12) ManeUal Chunilal d Sons Lid J 

C I T [1953] 24 IT R 375 385 AtnLtM 
Sill Mills Co ltd v C 1 T [1952] 221TR 
58 64 Beohar Singh v C 1 T 19481TB 
433 442 Shinnbai Dady In re 19471TB 
234 290 Sarupchand Hulamchand In re 
1945 I T R 245 260 Kotha OovmdafajvM 
Lhettiar v C I T 1944 IT R 97 IW 
Chimanram Matilal v C I T 1943 1TB 
44 66 Manufacturers Lift Jns Co v 
C 1 T 19381T R 321 333 Bauyt Dhtnji 
<k Co In re 1940 ITR 1 6 see 

also the observations of Viscount Simon 
L C City of London I T Comrs v Qibbs -* 
TC 221 244 (HL) 1942 ITR Suppb 
121 132 


(5) C I T v Srmiiasan d Qopalan 
[1953] 231T R 87 100 (SC) Beohar Singh 
v C 1 T 1948 ITR 433 442/3 Assam 
Btys d Trading Co Ltd v I R 18 T C 
509 637(H L) C I T v State Bank of 
India [1957] 31 I T R 545 562 

(6) C 1 Tv Sodra Den and 
Damayanh Sahni v C I T [!9o7] 32 
ITR 615 (S C ) 

(6a) Stale of Bombay v Pandurang 
Vinayah Ckaphallar 1953 SCR 773 
Telu Ram Jam d Co v C 1 T [1955] 27 
ITR 94 0 7 Tv Maharaja Pratap 

Singh Bahadur [19u6] 30 IT P 484 

(7) C I T v Ahmedbhai Umarbhai d 
Co 1950 ITR 472 487 (S C ) 

(8) Ibid 

(9) West Derby Union v Metropolitan 
Life Aasce Society 1897 A C 647 Local 
Goit Board v South Sloneham Union 1909 
A C 67 M d S M Bly v Be wada 
Municipality 47 Bom L.R 687 (PC) 

C I T v Murhdhar Mathurawalla Asm 
1948 I X R 146 149 C I T v Him Mall 
A drain Dass [1953] 24 ITR 199 Am&ila 
Slit Mills Co Ltd v C I T [1952] 22 
ITR 63 64 Suppan ChetUar d Co v 
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tho light of English decisions(13) But on analogous provisions, fundamental 
Concepts and general principles unaffected by the specialities of the British Acts, 
English authorities may be useful guides(14) 


The Act is exhaustive —The Act is ‘a self contained code exhaustive of 
the matters dealt with therein*'(15) As the Privy Council observed in_ £L I T \ 
T ie Tribune Trn sl{ 16), this Act 1 exhaustively defines the obligations and remedies’ 
of the taxpayer It would be wholly incompatible with this that he should have a 
collateral right necessarily vague and ill defined, founded on the principles of 
equity and good conscience Their Lordships are of opinion that the only remedies 
o pen to the taxpay er, whether m n^a7it~tTrrrpTre ghTff or to cla im 

for, to fund, are to be fou nd withm the four corners of the Ac t This view ortns - 
rights harmonises with the provision ot Bection that no suit shall be brought 

in any Civil Court to set aside or modify any assessment made under the Act It is 
the Act which prescribes both the remedy and the manner m which it may be en 
forced ”(17) In that case the assessee, the Tribune Trust, claimed for its assessment 

year 1932 33 that its income was derived from property held under a charitable 
trust and was therefore exempt from tax under sec 4(3)(t) On a reference the 
High Court held that the income was not exempt from tax, and from this decision 
the assessee appealed to the Privy Council In the meantime, assessments relating 
to six years subsequent to the year 1932 33 were made m accordance with the 
judgment of the High Court and the tax was duly paid Tho assessee did not 
appeal from the assessments for the six subsequent years Thereafter came the 
decision of the Pnvy Council holding that the assessee s income was exempt from 
tax Thereupon the assessee contended that the assessments fojr the six years 
were “a nullity’ and applied to the Commissioner under sec 33Y aa it then stood) 
to cancel all the assessments and to grant refund of the tax partT T_ T'he Commissioner 
refused to reopen the assessments smee the assessee had not availed himself of the 
right of appeal provided by the Act The Pnvy Council held that the refusal of 
the Commissioner to reopen the assessments was justified and that the assessments 
were not a nullity ’ The assessments were duly made ns they were bound to 
be made, by tho Income tax Officer in the proper exercise of his duty Their' 
Lordships do not find any justification for the view that an assessment, 
which may ultimately be held to be invalid in that it does not give effect to the 9 
provision for exemption, is thereby rendered a ‘nullity ’ ”(18) The principle that an. 
assessment could be questioned only by use of the machinery expressly provided! 
by the Act was laid down by the Pnvy Council in another case also, Raleigh In • 
t estment Co Ltd v Gov -Gen tn C (19) Likewise, the Punjab High Court held in 
Lola Lachh man Dass Nayar, In ie(20) reviewing the case law that generally speaking £ 


(13) CITy Sharp Wallace <t Co 
ILR 69 Cal 1343 1349/50 (PC) 6 ITC 
178 Bacha Guslar y C I T [19o5] 27 
IT R 1 7 (5 C ) C E P T v Lalcshmi 
bill Mill3 [1951) 20 IT R 451 456 (S C ) 
Bejoy Singh Dudhvrta y C I T 1933 
X1 R 135 139 (P C ) Copal Saran Earain 
Singh v C I T 1935 ITR 237 242 
(PC) GITv Fletcher 1937 ITR 428 
433 (PC) CITy Chunilal Mehta 1938 
ITR 621 531 (PC) CITy Western 
India Life Ins Co 1949 ITR 125 129 
(PC) Wadia v C I T 1949 ITR 63 
124 (FC) All India Spinners Assn v 
C I T 1944 ITR 482 486 (PC) 

(14) Pondicherry Ely Co v C I T 
5 1TC 363 370 (PC) In re Trustees cj 


the Tribune 1939 ITR 415 425 (PC) 
CITy Mahaliram Bamjidas 1940 IT R 
442 449 (P C ) Kamakshya Narain Singh 
y C I T 1943 ITR 513 518 (PC) 
Amritsar Produce Exchange Ltd In re 
1937 ITR 307 327 Muthularuppan 
ChtUxar y C I T 1943 IT R 540 

(16) Per Venkat&rama Ayyar J Eao 
Bahadur Pamiri Subba Rao y C I T [19j6J 
30 ITR 163 173 (S C) 

(16) 1948 ITR 214 224 

(17) See also Janda Rubber Worts Ltd 
y J T O 1950 ITR 9ol 971/3 I R 
t Pearlberg 34 T C 57 

(18) 1948 ITR 214 223 

(19) 1947 ITR 332 

(20) [1952] 22 ITR 418 
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TUB INDIAN INCOME TAX ACT 


S 1 1 an order of assessment or an order refusing to register a firm however erroneous, 
ylcan be challenged only in appeal and in the further proceedings provided by this 
I Act, and not on a petition to the High Court for a Writ of Certiorari under Article 
*226 of the Constitution 


But the Supreme Court held in State of Tripura \ Prov of Fast Bengali 21) 
that where a person has been served with a notice calling for a return of income, 
it is open to him to file a suit for a declaration that the provision of law under which 
he is Bought to be assessed is ultta vires and void and for a perpetual injunction to 
restrain the State and the taxing authority from taking any steps to assess him 
The Supreme Court held distinguishing the decision of the Pnv) Council in Raleigh 
Investment Co Ltd v Gov Gen xn C (22) that such a suit is not a suit to set aside 
or modify an assessment as no assessment is yet made when the suit is instituted 
Sec also under sec 67, “ Barj?f suif to set aBide or m odify an assessment’, p 863 


Further nothing in this Act can override the power of the Supreme Courtunder 
Article 32 of the Constitution, and of the High Courts under Article 226 of the 
Constitution, to issue in appropriate cases writs n the nature of Certiorari, Prohi 
bition or Mandamus or other directions or orders See post under sec 67, “High 
Prerogative Writs, directions and orders’, p 863 


Fundamental rights —The Supreme Court laid down two propositions 
in Ramjilal v I T 0 (23) —(a) varying incidence of tax on assessces m different 
areas, brought about by the fact that there was no income tax law in certain erst 
while Indian States prior to their integration does not offend against Article 14 
the Constitution which embodies the fundamental right to equality before the law, 
and (6) protection against imposition or collection of taxes save by authority of law 
is secured by Article 265 and not bv Article 31(1) of the Constitution and since 
the nght secured by Article 265 is not a fundamental right it cannot be enforced 
by an application to the Supreme Court under Article 32 of the Constitutional) 


Double taxation —Broadly stated the principle of the Income tax Act 
is to charge all income with tax but m the hands of the same person only once(2o) 
'There could be double taxation if the Legislature distinctly enacted it, but up° n 
general words of taxation and when you have to interpret a Taxing Act, you can 
not bo interpret it as to tax the subject twice over to the same tax ’(1) By eay^S 
that the same mcome is not taxed twice is meant that tax is not levied more than 
once on one passage of the money in the form of one sort of income(2) As Rowla , 
J , said in 7 12 v Sanderson{ 3), “If a man earns £100 by his profession and g‘^ e3 
it to his son to clothe himself or to his daughter, for the year the son or thedaugb te £ 
does not pay Income Tax, there is only one passage of the money in the form 
that mcome If a man earns £100 and pays it to somebody else for services rendere 
in a trade or profession by that other person the sum of £100 enters upon an0 *T e , 
passage in another form of mcome and therefore attracts Income Tax again An 
if you hand o\ er your dividend which you hav e received as dividend as a paymen 


(21) [IQol] 19 IT R 132 142 3 167 
(2„) 1947 ITT 332 
(23) (193IJ 19 1 1 B 174 
(21) Xhe second proposition was re 
affirmed in Laxmanappa Jamhhandi v 
Union of India [1931] 2b IT R 754 (S C) 
(2o) Per Lord Haldane L.C Sugden x 
Leeds Corpn 6 T C 211 253 (H L.) 

(1) Ter Channell J Slecen.t v Durban 
Roodepoort Gold Mining Co Lid o T C 402 
407 AU Gen X London County Council 5 


T C 242 260 (H L ) Bradbury x 
Sewing Cotton Co 8 TC 4S1 5131 (II W 
Glasson v Rangier 26 T C 86 89 1& 
John A Co 1 I T C Cl 07 In re A**®" 
1946 ITR 10 52 Madanlal Dhamuiha™ 
x C J T 1948 ITP 227 236 Evp** 
x Probhat Chandra Barua 1 I TC - . 
2S6/7 But seo Canadian Eagle Oil Co 
v King 27 T C 203 243 (HL) 

(2) / r v Sanderson 8 T C 38 44 

(3) 8 T C 33 44/5 
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of a debt to somebody else, it cannot attract another tax as a dividend, although S 1 
it may or may not attract another tax as part of the profits of the person to whom ” 
you paid the debt’ (4) 

The joint operation of different statutes may, however result in liability to 
two different taxes(5) Thus royalties from mines were held liable to cess under 
the Bengal Cess Act (Act IX of 1880) as well as to income tax(6), and the owner 
of a building is chargeable on its annual value to income tax and also to the Bombay 
Urban Immovable Property Tax(7) 

Retrospective legislation —-The Legislature as well as the President 
and the Governor in the exercise of their legislate e power* can promulgate laws 
which are retrospective or retroactiv e m effect(8) They have the power to make 
the taxing statutes applicable to a particular area with retrospective effect and 
pending assessment proceedings must he disposed of in conformity with the statutes 
so made npplicable(9) If pending an appeal or reference Borne relevant legislation 
is enacted by the appropriate legislative authority the deciding tribunal must 
give effect to it and give its decision m accordance with the law m operation at 
the time of its decision(lO) 

See further under sec 3, “Law to be applied is that m force in the assessment 
year”, p 72 

Retrospective effect of provision for appeal or revision — 

If an amendment which gives a right of appeal or revision for the first time is to 
apply to orders which were final at the date when the amendment came into force 
it mu3t be clearlj so provided(ll) This was laid down by the Privy Council in 
Delhi Cloth & General Mills Co Ltd v C I T (12) m words which have become 
classic ‘While provisions of a statute deahng merely with matters of procedure 
maj properly, unless that construction be textually inadmissible have retrospective 
effect attributed to them, provisions which touch a right in existence at the passing 
of the statute are not to be applied retrospectively m the absence of express enact 
ment or necessary intendment Their Lordships can have no doubt that provisions 
which, if applied retrospectively, would deprive of their existing finality orders 
which when the statute came into force, were final, are provisions which touch 
existing rights ’ But every order passed after the right of appeal is granted would 
be appealable even if the proceedings had commenced at a time when there was 
no right of appeal(13) 

Income of years prior to commencement of the Constitution — 

The Supreme Court laid down in Union of India v Madan Gopal Aa&ra(14) that 


(4) See also Leed permanent Benefit 
Building Solely v Alallandame 3 TC 
577 687 and Kedar Aomin Singh y C I T 
1938 ITR 157 1G2 

(5) See Maharaja of Kapurlhala v 
GIT 1945 ITR 74 90 Beohar Singh 
v G I T 1948 ITP 433 441 J?ajniU 
Prasad Singh y 0 I T 41TC 264 278/9 
and Beid s Trustees v I R 14 T C 512 521 

(6) Manindra Chandra A andt v See of 
Slate ILR 34 Cal 257 288 

(7) Sir Byramji Jeejetbhoy v Proc of 
Bombay 1939 ITR 670 

(8) Habib d. Sant y C I T 1947 ITR 
132 

(9) Chatturam v C I T 1947 ITP 
302 (F C) 


(10) Kamakshya haram Singh v C I T 
1947 ITP 311 317 (F C) 

(11) Biranjanlal Bambaltabh y C I T 
[19„3] 23 I T R 131 See the comment on 
this case under set. 33B Cf I T O v 
Calcutta Discount Co Ltd [1953] 23 IT R 
471 Janaba Muhamad Hussain y C 1 T 
[1956] 291T P 848 and Prashar y T asani 
sen Dicarladas [1956] 29 I T R 857 which 
were decided under sec 34 

(12) 2 IT C 439 443 

(13) In re Goundram Selsana 1943 
ITR 101 

(14) [19o4] 25 ITR 58 See also 
Sarupchand <L Hukvmchand v Union of 
India [1953] 23 IT R 382 
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THE INDIAN II, COME TAX ACT 


S 1 Articles 245 and 246 read with entry No 82 of List I of the Seventh Schedule to 
the Constitution empower Parliament to make laws with respect to taxes on income 
1 for the whole of the territory of India, without any limitation or restriction in 
regard to retroactive legislation, it is, therefore competent for Parliament to make 
a law imposing a tax on the income of any year prior to the commencement of the 
Constitution Likewise, the present Government has a right to recover arrears of 
tax which had bccomo due prior to Independence(15) The provision in the Finance 
Act 1950 for levy and collection of income tax and super tax under a Part B 
, State Act through authorities appointed under this Act is valid (16) See further 
f post under “The Taxable Territories, Merged Territories and quondam Part B 
States,* p 887 

Territorial connection, and extra-territorial operation of the 
Act —The extra territorial operation of some of the provisions of the Act does 
not render such provisions invalid or ultra ures the Indian Legislatore(17) The 
general conception as to the scope of income tax is that, given a sufficient territorial 
connection or nexus between the person sought to be charged and the country 
seeking to tax him, income tax may properly extend to that person in respect 
of his foreign income(18) The connection must be a real one and the liability 
sought to be imposed must be pertinent to that connection But it is of no im 
portance on the question of validity that the liability imposed is or may be al 
together disproportionate to the territorial connection m other words if the 
connection is real, its extent is not relevant in considering the \ alidity of the legis 
lation(19) The connection need not be of the types recognised in English income 
tax statutes(20) It can be founded on the residence of the person or business 
connection within the territory of the taxing State , and the situation within the 
State of the money or property from which the taxable income is derived would be 
sufficient to establish a territorial connection(21) 

The provisions of sec 4(l)(c) read with Explanation 3 to sec 4(1), charging 
' dividends paid to a foreign company in a foreign country out of profits earned in 
India, are valid, as the source of such dividends is in India(22) Similarly the 
provisions of sec 4(l)(6)(tt) read with sec 4A(c) which have the effect of bringing 
to charge the foreign mcome of a company incorporated and having its manage 
( meat and control in a foreign country, provided the major portion of its income 
i arises in India are valid because the derivation from India of the major part oi 
its mcome for a year gives to a company as respects that year a territorial connection 
sufficient to justify the company being treated as at home in India for all purposes 
relating to taxation on its mcome for that year from whatever source that mcome 

(16) Srte Rajendra Mills Ltd v I T O 
[1957] 32 IT R 439 

(16) Madhatahrishnaiah v / T O 
[1954] 25 I T R 72 (S C ) 

(17) Wallace Bros <£ Co Ltd v C I T 

1948 ITR 240 245 (PC) Wadia v 
C I T 19491T R 63 (F C ) Gov Gen in 
C v Raleigh Investment Co Ltd 1944 ITR 
265 (F C ) on appeal to P C 1947 IT P 
332 Columbia Electric Rly v King 

1947 ITR Suppl 1 9 (PC) 

(18) Wallace Bros <L Co Ltd ▼ C I T 

1948 ITR 240 246 (P C) Callex (India) 

Ltd v C I T [1952] 21 ITR 
278 

(19) A E Wadia v C I T 1949 ITR 


63 72/3 (F C ) Gov Gen in O 
Investment Co Ltd 1944 ITR 265 278 
(FC) on appeal to PC 1947 ITR 33- 

(20) H allace Bros <t Co Ltd v Cl * 
1948 ITR 240 245/6 (P C ), A U Wadia 
r C I T 1949 ITR 63 122 (F C) 

(21) A H Wadia v C I T M9 

ITR 63 122 (FC) Trinidad 

Asphalt Operating Co v C I T 1» 
ITR Suppl 14 16/17 (PCI <M» 

(Ini>u) Ltd v C I T [1052] 211 T R -78 

(22) Gov Qtn »n 0 v Lehigh Lovett 
ment Co Ltd 1944 ITR 265 (F C ) o» 
appeal to PC 1947 ITR 332 

{lid, o) Ltd T C I T [1952] 21 ITR 
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may be demed(23) Tho prowsions of sec 42 which imposo liability on the basis.* S 1 
of business connection nnd other varieties of nexus are valid as bemg based on af ~~~ 
sufficient territorial conncctton(2i) * 

The Act does not bind the Government —Tho Act does not bind tho 
Government tho Go\ emment can claim lniraumt) m respect of income received b) l 
them ns welt as m respect of their income receiv cd on their behalf b) a Government 1 
servant in the course of his official duties Theso principles were applied bj the 
House of Lords, m Bant voor Handel at Schecpiaart N V v Administrator of 
Hungarian Property (25), to income received by the Custodian of Enemy Property 
Sovereign Rulers —Sovereign Rulers of States nro exempt from tho opera 
tion of this Act,—they cannot be treated as nssessccs for an} purpose under tho 
Act(l) and the same principle applies to ambassadors(2) An agent of a non 
resident Sovereign Ruler, ns such agent, cannot bo assessed to tax when the Ruler 
himself is not hablc(3) Tins exemption is on tho ground of international law 
under which a Sovereign Pnnee is not amenable to tho municipal laws of another | 
State There is nothing in this Act exempting a Rulmg Prince from taxation, 1 
but it is a well established rule of construction that a statuto will not bo construed 1 
as o\ crnding international law unless the words of the statuto compel tho Court to l 
put such a construction upon it(4) But tho immunity from taxation cnjo>cd » 
by the Ruling Chief of a State docs not extend to his wifc(5) 

Under the Government Trading Taxation Act (III of 1920) only to a limited 
extent tho quondam Indian Durbars and States were made liable to tax. That 
Act brings to charge the profits of trade or business only and still applies to British 
Dominions In respect of the rest of their income, c g income from dividends and 
immovable property, tho Rulers of Indian States enjoyed immunity from taxation jj 
so long as their Sovereign status la8ted(G), but now only their privy parse is exempt II 
under see 4(3){a:)(a) of this Act and Art 291 of the Constitution 

Exemption claimed under Permanent Settlement Regulations or 
Special Treaty —A sovereign legislature has inherent power to impose taxes or 
after the position of any subject of the State notwithstanding any previous engage 
ment which may have been entered into between the Sovereign power and tho 
subject If there be any earlier legislation or treaty between the Sovereign power 
and the subject for special exemption from future taxation, followed by the intro 
duction by the Sovereign power of this Act which applies to and includes the subject 
who was originally exempted the Act must be held to repeal by necessary impU 
cation the earlier legislation or treaty under which the exemption is claimed(7) 


(23) Wallace Bros <b Co Ltd v C I T 
1048ITR 240 (P C) 

(24) A JJ Wad,a v C I T 1940 
IT R 63 (F C ) see also Calltx (India) 
Lid v O I T [1052] 21 IT R 278 and 
Trinidad Late Asphalt Operating Co v 
C I T 1045 IT R Suppl 14 (1 C) See 
further under sec 42 

(25) 35 TC 311 346 

(1) A II Wadxa v O I T 1049 I T R 
63 77/8 (F C) Maharaja Bikram Kxshort 
of Tripura v Prot of Assam 1949 IT R 
220 Accountant General Baroda Slate v 
O I T 1948 ITR 78 In Kunvar 
Btshwanalh Singh v C I T 1042 ITR 
322 the Maharaja of Den ares was held 
liable to tax under this Act on his zamindari 
income but that case was decided upon 


the terms of tho instrument of transfer 
which created the independent State of 
Benares and which expressly provided that 
the Ruler was to contmuo to have the 
status and responsibilities of a landholder 
under the ordinary law 

(2) Maharaja Bikram Kishore of Tripura 
v Proi of Assam 1949 ITR 220 229 

(3) Larendra Narayan Choicdhury v 
Prot> of Assam 1949 ITR 243 

(4) Maharaja Bikram Kishore of Tripura 
v Prot of Assam 1949 ITR 220 232 

(6) Bam Amrit Kunicar y C I T 1946 
ITR 561 

(6) A II Wadia v C I T 1949 ITR 
63 77/8 110/2 (FC) 

(7) Rajendra Narayan Bhanja Deo v 
C I T 1937 ITR 111 




10 


THE INDIAN INCOME TAX ACT 


S 1 In Dalrnia Dadrt Cement Co Ltd v Cl T (8) the assessee had entered into an 
\ agreement w ith the Ruler of a quondam Indian State for a certain number of years 
under which he was assessable to income tax at a reduced rate Thereafter came 
the mtegration of that State with other States and the formation of the new State 
called Patiala and East Punjab States Union which introduced new income tax 
legislation in 1948 It was held that the assessee could not claim the benefit of 
reduced taxation under the agreement but was assessable under the law in force 
in the new Patiala and East Punjab States Union The Permanent Settlement 
Regulations do not contain any provision conferring exemption from liability to 
future general taxation of income the income derived from lands m permanently 
settled estates is liable to tax under this Act(9) 

Disposition of property so as not to attract tax —" Form ” and 
“ substance 11 —The subject has the legal right so to dispose of his capital and 
income as to attract upon himself the leaBt amount of tax(10) This is good law, 
though it may be bad citizenship(ll) The subject cannot be taxed by ignoring 
the legal position and regarding “the substance of the transaction’ (12) The 
supposed doctrine that m revenue cases “the substance of the matter’ may be 
regarded as distinguished from the form or the strict legal position, was given its 
quietus by the House of Lords in Buie of Westminster v I It (13) and by the Privy 
Council in Bank of Chettmad Ltd \ 0 I T (14) 


Burden of proof —Since this Act lays a general tax on the whole population 
the presumption is of equality of the incidence of tax rather than of exemption, 
of a few(15) The burden is on the revenue authorities to show that the income 
is liable to tax under the statute but the onus of showing that a particular class of 
income is exempt from taxation lies on the assessee(16) See further post * Burden 
of proof under sec 2(1) p 29 under sec 4(3) p 19G and under sec 23(3), p 556 


(8) [1954] 26 I T R 375 

(9) Probhal Chandra Barua v C I T 
5 I fC 1 (PC) I uiarajak of Pithapuram 
v C I T 1949 ITR 445 (P C) Hulas 
Karam Smrjh v Proi of Bihar 1942 IT P 
116 129 (F C ) Rama Chandra Mardaraja 
Deo v Col Ag 1 T [1952] 22 IT R 220 

(10) Duke of Westminster v I R 19 
TC 490 611 620 (HL) Leiene v I R 

13 TC 486 501/2 (HL) I R v Fishers 
Executors 10 T C 302 336 340 (HL) 
Ayrshire Pullman Motor Services v I R 

14 TC 764 763/4 JTrfd v King Smith 2* 
TC 86 91 C I T v Elder [19o4] 25 
ITR 150 CITyMaSM Rly 
1943ITR 3S0 388 Central Talkies Circuit 
Malunga In re 1941 ITR 44 61 Rajntti 
Prasad Singh y C I T 4 IT C 264 272 
lbrahitnsa Rowther y C I T 3ITC 33 
37 

(11) See the observations of \ lseount 
Simon IC Lahlla v J R 1943 ITR 
Suppl 78 79 (H L.) and of Greene SI R 
Lord Iloicard I)e 11 alden v I P 25 T C 
121 134 

(12) J R v Wesleyan A General Assce 
Society 1918 ITR Suppl 101 104 (H L.) 
Provident Investment Co Ltd y C I T 
[1953) 24 ITR 33 affirmed [19o7] 32 
ITR 190 (SC) Iltnnistn v Grafton 


Hotel Ltd 1943 ITR Suppl 10 16/17 
I R v Adam 14 T C 34 42 Mulvna 
Sarup v C I T 2 IT C 493 501 

(13) 19 TC 490 620 524 See also Barr 

Crombie A Co v / R 1947 IT R SupPj 
56 62 and Craddock v Zeio hnance oo 
27 1 C 267 279/80 , 

(14) 1940 ITR 622 626 followed m 
Chockalingam Chettiar A Sons v C I 
1941 ITR 278 

(15) CITy Maharaja \ 

Singh 1935 ITR 216 219 O 1 T ▼ 
Saran Singh Ram Singh 1946 I TP l 
171/2 Scottish Widous Fund etc SocieW 
In re 1 TC 7 10 In re loung 1 TC »• 
61/2 

(16) CITy Maharaja I 

Singh 1935 IT R 216 219 Keren RoSJ 
meth le Jisroel Ltd v / R 17 T C_ *7 , 

(HL) Maughan v Free Church of Scotia™ 
3 T C 207 Madras Provincial Qo opera 
Bank v C I T 1933 ITR 158 !*> 
Amritsar Produce Exchange Ltd In re 1“ 
ITR 307 327 Lata Indra Sen In J? 
1940 IT P 187 199 Lokamanya TtUt* 
etc Fund In re 1942 IT R 26 33 Chart 
sila Dassi In re 1916 IT j 36- 3 
376 Rani Amrtt Kunvar v 0 I T 1 
ITR 661 675 Beohar Singh ▼ C I * 
1918 ITR 433 445 
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Sub-sec (2) Amendments —The following sub section had been subs Ss 1* 2 

tituted for the original sub section by the Finance Act, 1950 with effect from 1 i_ 
the let April, 1950 

**(2) It extends to the whole of India except the State of Jammu and 
Kashmir, and applies also within that State to all persons in the service of the 
Government of India or the Government of any State other than the State of 
Jammu and Kashmir ” 

The present sub section was substituted for the abov e sub section by the Taxation 
Laws (Extension to Jammu and Kashmir) Act 1954 


“It extends to the whole of India " —See the Chapter headed “The 
Taxable Territories, Merged Territories and Quondam Part B States,” p 887 j 

Division of India —The division of British India on Angust 15, 1947, into 
the countries of India and Pakistan may give rise to problems, eg in respect of 
residence or profits earned or losses incurred m the other country before separation, 
similar to the problems which arose on the separation of Burma a decade earlier 
In such cases reference may be usefully made to the decisions following the 
separation of Burma(17) 


(!>/' 


& I 2 In tins Act, unless there is anything repugnant in the 
Deflutions subject or context,— 

(I) “agricultural income” means— 

((*) any rent or ievenue derived from land which is used for 
agricultural purposes, anqjrje either assessed to land- 
revenue in the taxable tefirrfonessat-subject to a local rate 
assessed and collected by ^mcetSpf^the .Government as 


such, 

(b) any income derived from such land bjr^ 


7 


(t) agriculture, or 


s:c: 




(n) the performance by a cultivator or receiver of rent- 
m-kind of any process ordinarily employed by a 
cultivator or receiver of rent in-kind to winder the' 
produce raised or received by him fit to be taken to y v ~ 
market, or / ** l 


(tn) the sale by a cultivator or receiver of rent-in kind 
of the produce raised or received by him, in respect 
of which no process has been performed other than 
a process of the nature described m sub-clause (u ), 


(c) any income derived from any building owned and occupied 
by the receiver of the rent or revenue of any such land, or 


(17) C I T v 1 alUammax Ach\ 1938 Ltd 1940ITB 264 C 1 T v Papammal 
ITR 720 In re Patcjt Dhanjt <t Co 1940 1942 ITR 349 Muthappa Chetttar Y 

ITR 1,(7 I T r Central Bank of India C I T 1945 ITP 311 
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S 2 occupied by the cultivator, or the receiver of rent-in-kind, 

of any land with respect to which, or the produce of which, 
any operation mentioned in sub clauses (n) and (ni) of 
clause (6) is carried on 

Provided that the building is on or m the immediate 
vicinity of the land, and is a budding which the receiver of 
the rent or revenue or the cultivator or the receiver of the 
rent-in-kmd by reason of his connection with the land, 
requires as a dwelling-house, or as a store-house, or other 
out-budding, 

(2) “assesses” means a person by whom income tax or any 
other sum of money is payable under this Act, and includes every 
person in respect of whom any proceeding under this Act has been 
taken for the assessment of his income or of the loss sustained by 
him or of the amount of refund due to him , 


V) (3) “Appellate Assistant Commissioner” means a person 

appointed to be an Appellate Assistant Commissioner of Income 
tax under section 5 , 

b) (4) “business” includes any trade, commerce, or manu¬ 

facture or any adventure or concern in the nature of trade, commerce 
or manufacture, 

i (4A) “capital asset” means property of any kind held by 

an assessee, whether or not connected with his business, profession 
or vocation, but does not include— 

(&) any stock-in-trade, consumable stores or raw materials 
held for the purposes of his business, profession or vocation, 
{ii) personal effects, that is to say, movable property (including 
wearing apparel, jewellery and furniture) held for personal 
use by the assessee or any member of his family dependent 
on him, 

(m) any land from which the income derived is agricultural 
income, 

(4B) “the Central Board of Revenue” means the Central 
Board of Revenue constituted under the Central Board of Revenue 
Act, 1924 (IV of 1924) , 

k t 'J (5) “Commissioner” means a person appointed to be a 
Commissioner of Income tax under section 5 , 
u-q ) (5A) “company” means— 

(t) any Indian company, or 
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(ii) any association, whether incorporated or not and whether S 2 
Indian or non-Indian, which is or was assessable or was 
assessed as a company for the assessment for the year 
ending on the 31st day of March, 1948, or which is declared 
by general or special order of the Central Board of Revenue 
to be a company for the purposes of this Act, 

LhJ (SB) “co-operative society” means a co operative society 
registered under the Co-operative Societies Act, 1912 (II of 1912), or 
under any other law for the time being m force in any State for the 
registration of co operative societies , 

fr -V (6) “Director of Inspection” means a person appointed to be 
a Director of Inspection under section 5, and includes a person 
appointed to be an Additional Director of Inspection, a Deputy 
Director of Inspection or an Assistant Director of Inspection, 

(i-'V) (6A) “dividend” includes— 

(а) any distribution by a company of accumulated profits, 
whether capitalised or not, if such distribution entails the 
release by the company to its shareholders of all or any 
part of the assets of the company, 

(б) any distribution by a company of debentures, debenture- 
stock or deposit certificates in any form, whether with or 
without interest, to the extent to which the company 
possesses accumulated profits, whether capitalised or not, 

(c) any distribution made to the shareholders of a company on 
its liquidation, to the extent to which the distribution is 
attributable to the accumulated profits of the company imme¬ 
diately before its liquidation , whether capitalised or not, 

(d) any distribution by a company on the reduction of its 
capital to the extent to which the company possesses 
accumulated profits which arose after the end of the 
previous year ending next before the 1st day of April, 

1933, whether such accumulated profits have been 
capitalised or not, 

(e) any payment by a company, not being a company in which 
the public are substantially interested within the meaning 
of section 2 3 A, of any sum (whether as representing a 
part of the assets of the company or otherwise) by way of 
advance or loan to a shareholder or any payment by any 
such company on behalf or for the individual benefit of 
a shareholder, to the extent to which the company m 
either case possesses accumulated profits, 



H 


TIIF INDIAN IN COM F TAX ACT 


S 2 but “dividend" docs not include— 

(0 a distribution made in accordance with sub clause (c) 
or sub chu«e (</) m respect of nm share issued for full 
cash consideration where the holder of the share is 
not entitled m the e\cnt of liquid ition to participate 
in the surplus n^cts, 

(n) an} advance or loan made to a shareholder b\ a 
companv in the ordman cour-o of its business where 
the ltnduip of inoncv is a substantial part of the 
busincv» of the tompam , 

(in) am dividend paid b\ a compun which is sit oft la¬ 
thi (ompanv agaimt the whole or nm p»rt of nm 
min previomlv pud b\ it and treated ns a divid*rd 
within the ineanin" of clause (e), to the extent to 
which it is so vet off, 

/ rplinntwn —The expression "luuiinulated pro 
fits', wherovi r it occur* in this cl imo, sh dl not inuud* 
c ipital pains nnsmp lx fori the 1st di> of Vprd IPlb 
or nfn r the list da} of March HUS m*d UJou lh 
Iprd JOjO t 
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) (cB) “firm,” “partner” and “partnership” have the same S 2 
meanings respectively as in the Indian Partnership Act, 1932 (IX 
of 1932) provided that the expression “partner” includes any person 
who being a minor has been admitted to the benefits of partnership , 

(Jh) (GC) “income” includes— 

(t) dn idend, 

(tt) the value of any perquisite or profit in lieu of salary taxable 
under section 7 , 


^ (3X) (in') 


M 

(») 

(vi) 

{vn) 


the \alue of an} benefit or perquisite, whether convertible 
into money or not, obtained from a company either by a 
director or b) an} other person who has a substantial 
interest in the company (that is to say, who is concerned 
in the management of the business of the company, being 
the beneficial owner of shares, not being shares entitled to 
a fL\cd rate of dividend whether with or without a right 
to participate in profits, carry ing not less than twenty per 
cent of the voting power), and any sum paid by any such 
compan} in respect of any obligation which but for such 
payment would have been payable by the director or other 
person aforesaid , 

any sum deemed to be profits under the second proviso 
to clause (tnt) of sub section (2) of section 10, and any 
sum deemed to bo profits and gams under sub-section (2A) 
of that section or under sub-section (5) of section 12, 
any sum deemed to be profits and gains of business, pro¬ 
fession or vocation under sub-section (5A) of section 10, 
any capital gam chargeable under section 12B , 
the profits and gams of any business of insurance carried 
on by a mutual insurance association or by a co operative 
society computed m accordance with rule 9 in the Schedule , 


(6D) “Inspecting Assistant Commissioner” means a person 
appointed to be an Inspecting Assistant Commissioner of Income- 
tax under section 5, 

12^7 (6E) “Inspector of Income tax” means a person appointed to 

_ be an Inspector of Income-tax under section 5 , 
v / (7) “Income-tax Officer” means a person appointed to be 

an Income tax Officer under section 5 , 

(7A) “Indian company” means i company as defined m the 
Indian Companies Act, 1913 (VII of 1913), and includes a company 
formed and registered under any law m force m the merged territories 
or in the territories which immediately before the 1st Not ember, 1956, 
were comprised in any Part B State other than the State of Jammu 
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THE r*DU\ INCOME TtX ACT 


S 2 art! Kashmir before the extension thereto of the Indian Companies 
Act, 19H, and, m the case of the State of Jammu and Kashmir, 
am company formed and registered under an} law in force in that 
State provided that the registered office of the compim in nil 
cn«es is in the taxable territories , 

(<?) “Magistrate” means a Presidency Magistrate or n 
Magistrate of the first class, or a Magistrate of tho second cliv 
special!} empowered bv the Central Goaommcnt or in the State of 
.Ininmu and Kashmir the State Goaemmcnt to trv offences against 
tins Act, 

\) (BA) “manager” and “managing agent” haao the meaning* 
respect i \civ assigned to them in the Indian Companies Act, 1013 

(VlloflOn), 

v-y ) (9) “person” includes a Hindu undiaidcd family and a local 

nuthonta , 

? ^2 ) (10) ‘'prc e cril>cd” means proscribed b} rules undo under this 

v Act, 

0 1 ) “previous }tar” mcins- 
(t) in respect of am separate source of income, profits aid 
gains— 
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may be determined by the Central Board of Revenue S 2 
or by such authority as the Board may authorise in 
this behalf, or 

(c) where a business, profession or vocation has been 
newly set up in the financial year preceding the year 
for which assessment is to be made, the period from 
the date of the setting up of the business, profession 
or vocation to the 31st day of March next following 
or to the last day of the period determined under 
sub clause (6), or, if the accounts of the assessee are 
made up in respect of a period not exceeding twelve 
months from the date of the settmg up of the business, 
profession or vocation and the case is not one for 
which a period has been determined under sub clause 
(b), then, at the option of the assessee, the period 
from the date of the settmg up of the business, pro¬ 
fession or vocation to the date to which his accounts 
have been so made up 

Provided that when the date to which the accounts 
have been so made up does not fall between the setting 
up of the business, profession or vocation and the next 
following 31st day of March inclusive, it shall be 
deemed that there is no previous year for the said 
assessment year and the previous year which would 
otherwise have been determined according to the 
option exercised by the assessee shall be deemed to 
be the previous year for the next succeeding assessment 
year, 

(n) in respect of the share of the income, profits and gains of 
a firm where the assessee is a partner in the firm and the 
firm has been assessed as such, the period as determined 
for the assessment of the income, profits and gains of the 
firm, 

(12) “ prmci pal officer ”, used with reference to a local authority 
company or any other public body or any association, means— 

(а) the secretary, treasurer, manager or agent of the authority, 
company, body or association, or 

(б) any person connected with the authority, company, 
body or association upon whom the Income tax Officer 
has served a notice of his intention of treating him as the 
prmcipal officer thereof, 
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5*2 (13) “public servant” has the same meaning as m the Indian 

Penal Code (XLV of 18G0), 

105 ) (14) “registered firm” means a firm registered under the 

provisions of section 26A, 

(14A) “taxable territories” means— 

(i a ) as respects any period before the 15th day of August, 
1947, the territories then referred to as British India, 
but including Berar, 

(6) as respects any period after the 14th day of August, 1947, 
and before the 2Gth day of January, 1950, the territories 
for the time being comprised in the Provinces of India, 
but excluding the merged territory of Cooch-Behar, 

(c) as respects any period after the 25th day of January and 
before the 1st day of April, 1950, the territories comprised 
m Part A States, but excludmg the merged territory of 
Cooch-Behar, and the territories comprised in Part C 
States, but excluding the States of Manipur, Tripura and 
Vindhya Pradesh, 

(d) as respects any period after the 31st day of March, 1950 
and before the 13th day of April, 1950, the territory of 
India excluding the State of Jammu and Kashmir and the 
Patiala and East Punjab States Union, 

(e) as respects any period after the 12th day of April, 1950, 
the territory of India excluding the State of Jammu 
and Kashmir, 

(/) as respects any period after the 12th day of April, 1954, 
the whole of the territory of India 

Provided that the taxable territories shall be deemed to include 

(а) the merged territories— 

(i) as respects any period after the 31st day of March, 
1949, for any of the purposes of this Act, and 
{n) as respects any period included m the previous year, 
for the purpose of making any assessment for the jear 
ending on the 31st day of March, 1950, or for any 
subsequent year, 

(б) the whole of the territory of India excluding the State 
of Jammu and Kas hmir — 

(i) as respects any period, for the purposes of sections 4A 
and 4B, 
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(u) as respects any period after the 31st day of March, S 2(1) 
I960, for any of the purposes of this Act, and 
(ni) as respects any period included in the previous year, 
for the purpose of making any assessment of the year 
ending on the 31st day of March, 1951, or for any 
subsequent year, and 

(c) the whole of the territory of India— 

(i) as respects any period, for the purposes of sections 4A 
and 4B, 

(n) as respects any period after the 31st day of March, 

1954, for any of the purposes of this Act, and 
(ni) as respects any period included in the previous year, 
for the purpose of making any assessment for the year 
ending on the 31st day of March, 1955, or for any 
subsequent year, 

( 15 ) “total income” means total amount of income, profits 
and gams referred to in sub section (1) of section 4 computed m 
the manner laid down in this Act, and 

“total world income” includes all income, profits and gams 
wherever accruing or arising except income to which, under the 
provisions of sub section (3) of section 4, this Act does not apply 
and except any capital gain which is not includible in the total 
income of an assessee , 

(16) “ unregistered firm ” means a firm which is not a registered 

firm 

Cl (1) Agricultural income—Sec p rovides that agricultural. I 

income is not to be included in the total lncoineoFTlie assessee The result isll 
that agricultural income is not only exempt from tax but is also to be excluded m [1 
computing the total income on the basis of which the rate applicable to the taxable V 
income is determined (See notes to cl (16) of this section) The definition of \ 
agricultural mcome in this clause is wide enough to cover the income of cultivators 
as well as the mcome of large landholders or Zamindars(18) It has been suggested 
in some cases that the reason for the exemption of agricultural mcome from income 
tax is the equity of exempting from further burden mcome which has already paid 
toll to the State m the shape of land revenue(19) But it must be noted that the 
Act not only requires the land to be subject to land revenue or rate but also requires 
it to be used for agricultural purposes, clearly showing that the income from 
non agricultural land even though subject to land revenue is not exempt from 
mcome tnx(20) 

(18) Afulund Sarup v C I T 2ITC 106 

495 493 (20) C I T v Baja Benoy Kumar 

(19) Ckoclahugam Chttliar v C I T Sahas Boy [1957] 32 1TR 466 (S C) 

1945 ITR 122 C 1 T v Zamtndar of Maharaja of Kapurthala v C I T 1945 
SingampatU I ITC 181 185 Chellappa ITR 74 90 Beohar S,ngh v GIT 1948 
Chettiar v C I T 1937 ITR 97, ITR 433 441 
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S 2(1) Like all other income, agncultural income may be realised in cash or in kmd 
For instance, the landlord may recover rents in the form of a share of crops Where 
an assessee obtains a decree against his tenant for arrears of rent for agricultural 
lands and m execution of the decree puts up the tenant’s holding for sale and pur 
chases it himself, settmg off the purchase price against the decretal dues, there is a 
receipt or realisation of agncultural income (21) 

State Legislatures are entitled to impose a tax on any of the categories of 
agncultural income which are exempted from tax under this Act(22) 

Cl (l)(a) Agricultural rent or revenue —This sub clause requires 
three conditions to be satisfied 

I the rent or revenue should be denved from land, 

II the land should be used for agricultural purposes , 

III the land should be either assessed to land revenue m the taxable territories 
or subject to a local rate assessed and collected by officers of the 
Government as such 


I Rent or revenue derived from land —Rent is a technical concep 
tion,its leading characteristic being that it is a payment m money or in kmd by one 
person to another m respect of the grant of a right to use land(23) Revenue is 
used m the broad sense of return, yield or mcome, and not in the sense of land 
revenue(24) 

A “mustajm lease” is a lease which creates an interest in land and under 
which the proprietor gives up his right to collect the rents from the tenants and 
grants the same to the mustajir m return foT a fixed annual payment That fixed 
payment is the rent’ which the proprietor reserves under the mustajm lease, 
and therefore should be regarded as agricultural mcome provided the other 
conditions are fulfilled(25) 

The word “derived’ is not a term of art(l) but is synonymous with “arising 
or accruing ’(2) Revenue can be said to be “derived from land only if land is 
the immediate and effective source of the revenue and not the secondary and indirect 
source(3) If a person transfers his agricultural land to another w consideration 
inter alia of a life annuity which is charged upon the land the annual payment is 
not agncultural income(4) It is not rent or revenue denved from land, it is 
money payable under a contract imposing a personal Lability on the covenantor, 
the discharge of which is secured by a charge on land The covenantor is at liberty 
to make the payments out of any moneys and is bound to make them whether the 
land is sufficiently productive or not The source of the life annuity is the covenant 


(21) Maharaja Ram Ran Yijaya y Proi 
of Bihar 1949 1T P 164 Prot of Bihar 
v Maharam Janh Auer 1949 ITR 170 

(22) Hulas '> arain Singh v Proi of 
Bihar 1942 ITR 116 (FC) 

(23) 0 I T v Kamalhaya Rarayan 
Singh 1948 ITR 325 328 (PC) Cf 
C Ag I T v Molla Md Abdul Halim 
(I9o2] 22 IT R 214 219 

(24) C I T v Kamalhaya Rarayan 
Singh 1948 ITR 32o 328 (PC) Maharaja 
Pralap Singh Bahadur v Proc of Bihar 1949 
ITR 202 203 Paja Durga Rarain Singh 
v C I T 1947 HR 235 245 LoLshmi 
Daiji v C 1 T 1944 ITR 309 318 Prot 
of Bihar y Maharaja Pralap Udat Rath 1911 
1TB 313 319/20 Jhatak Prasad y Proc 
of Bihar 19411 I R 386 390 In re Manager 


Radhika Mohan Roy Wards Estate 1940 
ITR 460 464 

(25) Ramchandra Dev v O I T 194- 
ITR 141 


(1) C J T v Kamalhaya Rarayan 
Singh 1948 ITP 22o 328 (PC) 

(2) Comrs of Taxation v Kiri 1900 
A C 6S8 .,92 (P C ) Sarju Bai y C I T 
1947 ITR 137 145 


(3) C I T v Kamalhaya V arayan 
Smgh 1948 ITR 325 328 (PC) Bacho 
Oudar y C I T [1955] 27 ITR J * 

<SC) CITy Maddi \ cnlalasublayy* 
[19ol] 20 ITR 151 Sir Umar Hayat 




(4) Copal Saran R arain Singh r C 1 T 
1935 ITR 237 (PC) 
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not Iand(5) Similarly, an amount paid annually in consideration of feudal jS 2(1) 
proprietors of the land relinquishing their claims to the land is not agricultural income 1 
even though secured by a charge on the land, for the source of the income is not land ( 
but the covenant to pa>(6) An allowance called “malikana ’ paid by the Govern 
ment under a statutory obligation to a proprietor dispossessed of his land is not 
revenue derived from land, for the immediate and effective source of the income 
is the Government’s statutory obligation to pay and not land(7) See further 
post under “Non agricultural income does not become agricultural by reason of 
indirect connection with agricultural land,” p 28 

There was a diversity of judicial opinion as to whether interest on arrears of 
rent payable in respect of land used for agricultural purposes is agricultural income 
The Calcutta(8) and Madras(9) High Courts held that it was not agricultural 
mcomc, while the Patna(lO) Allahabad(ll) and Nagpur(12) High Courts held that 
it was The conflict has been set at rest by the decision of the Privy Council in 1 
C 1 T v Kamakhaya Narayan Smyh(l3) where their Lordships held that interest 
on arrears of rent payable m respect of agricultural land is not agricultural income, 
for it is neither ‘ rent’ nor ‘revenue derived from land ” Similarly, whero a 
Zammdar obtains from defaulting tenants promissory notes m respect of the arrears ' 
of rent, the interest which accrues due on such promissory notes is not agricultural i 
income(14) 

If salami or premium paid in respect of tenancies or holdings is capital in 
character, as normally it would be, it would not be taxable as income under the 
Act(16) and m that caso no further question would arise as to whether it is exempt 
from tax as being agricultural income H salami or premium is mcomc in nature 
it would be “revenue demed from land” where it is paid for the settlement of lands 
or abandoned holdings or for recognition of transfer of holdmgs(IG) Mutation fees 
exacted from tenants upon their succeeding to occupancy holdings or fees exacted 
for the granting of a renewal of a lease aro also revenue derived from land, and 
it is immaterial whether tho exactions are illegal or legally recovcrable(l7) 

Nazarana may or may not bo agricultural mcomc —it depends on tho occasion 
and the purpose for which the payment is made(18) 


(5) Ibid at 241/2 

(0) Ilaja Mustafa Alt Khan x 0 I T 
1048 ITH 330 337 (PC) See also Maha 
raja Btkram Kiehore v Pror of Asiam 
1949 ITU 220 236 and C I T x randxt 
Dhaneshicardhar Mura 1940 ITU 416 
{ex gratia pay ment) 

(7) Maharaja Pratap Singh Bahadur 
v Prov of Bthar 1049 ITU 202 

(8) In re Manager Badhtla Mohan 
Roy JTorcft Fsla'c 1910 ITU 4C0 Kumar 
Dct>aProradGargax C 1 T 19431 T U 646 

(0) Pethaperumal CAe»lkir x C I T 
1943 ITU 032 

(10) ramehandra Deo v C I T 1042 
1IJl. 141 LotsAmi Daijt v C I T 1944 
ITU 300 Kamakshya Aarom Singh 
x C I T 1916 ITU 673 Sir Kameshvar 
Singh x C 1 T 1947 ITU 246 

(11) ^arjti Lax x C I T 1947 I T U 
137 Raja Durga \ara\n Sin/jA X C I T 
1947 11 It 23^ 

(12) Ltokar &ibc\ t C I T 19481 TJt 
433 

(13) 1943 IT U. 325 followed in Maha 


raja Ram Ran I tjaya x Prov of Bihar 
1049 ITP 164 

(14) Rajah Inuganti Rajaiopala tie 

1 arux C I T 6 I T C 63 

(15) Scounder8cc3 1 rtmiam (Salami) 
paid for lease p 132 

(16) Mehar Bano Khanum x C I T 

2 I1C 99 (F B) overruling Birendra 
Kuhort Mantlya x Sec of State 11T C 67 
Maharaja of Darbhanga v C I T 3ITC 
158 In re Jyotmndra \arajan Sinha 
Choudhury 191., I T U 263 Prov of Bihar 
x Maharant Janlt Auer 1949 ITH 170 
In Maharaja Bikram Kuhore x Pror of 
Assam 1949 ITU 220 241 the CaL DC 
purported to follow Lj an oversight tho 
overruled case of Birendra 

(17) Rajendra \arayan Bhanja Deo r 
C I T 4ITC15 C I T x Mana 
niranan Rajah 1945 ITU l**! 

(18) BeoharSinghx C I T 1918 ITP 
433 448 Atmuor Buhicanath Singh v 
C I T 1942 1 T It. 322 Probhat Chandra 
Banta vC/T2ITC 392 423'4 on 
appeal to P C.5ITC.1 
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S 2(1) II Land used for agricultural purposes —Whether exemption as 
agricultural income 13 sought under sec 2(l)(a) or sec 2(1){6), the primary condition 
must be satisfied that tho land m question is used for agricultural purposes(19) 
The land must be actually used for agricultural purposes in the accounting year, 
the purpose for which the land is leased or the purpose for which the land was used 
when the lease was originally made, are immaterial considcrations(20) 


Tho judgments of the Supremo Court in C I T v Raja Benoy Kumar Sahas 
Roy{ 21) and tho Federal Court m Meghraj v Alla Ralha{22) aro leading authorities 
on the connotation of “agricultural land” and “agricultural purposes ” 


On tho question whether land is used for agricultural purposes, the Privy 
Council laid down two propositions in Raja Mustafa Ah Khan \ C I T (23) ( 1 ) no 
assistance is to be got from tho meaning ascribed to the word “agriculture* in other 
statutes, and (u) though it must always be difficult to draw the line, yet, unless 
there is some measure of cultnatton of the land, some expenditure of skill and labour 
upon it, it cannot be said to bo used for agricultural purposes within the meaning 
of this Act All Courts were agreed that income from the sale of forest trees, fruits 
and flowers growing on land naturally, spontaneously and without the intervention 
of human agency, is not agricultural income(24) But there was a conflict of judicial 
opinion on the question whether in cases where there is no tilling or cultivation of 
the land and the trees are all of spontaneous germination regular operations in 
forestry to aid the growth of the trees would constitute agriculture This conflict 
of judicial opinion was resolved by the Supreme Court in C I Tv Raja Benoy 
Kumar Sahas Roy(25) After exhaustively discussing the entire case law on the 
subject, Bhagwati, J, laid down m that case the following principles 

(o) Some basic operation prior to germination, involving expenditure of 
human skill and labour on the land itself and not merely on the growths 
from the land, is essential to constitute agriculture, illustrative instances 
of such basic operations are tilling of the land, sowing or disseminating 
of seeds and planting 

(&) Subsequent operations t e operations performed after the produce sprouts 
from the land —c 7 weeding digging the sod around the growth, removal 
of undesirable undergrowths tending pruning, cutting felling and preset 
vation of the plants from insects pests and other animals —by themsdies 
would not constitute agnculture(l) But m cases where the subsequent 
operations are combined with the basic operations, the subsequent opera 
tions would also constitute part of the integrated activity of agriculture^ 


(19) Raja Mustafa Ah Khan y C 1 T 
1948 ITR 330 335 (P C) C Ag 1 T 
v Molla Md Abdul Hahm [1952] 22 1T R 
214 

(20) Sir Bijay Chand Mahtab Bahadur 
of Burdwan In re 19401 TR 37 8 C 1 T 
y Burdhan Kuh Wards Estate 1949 I T R 
191 194 Maharaja Pratap Singh Bahadur 
v Prov of Bihar 1949 ITR 202 208 
Vishictshwara Singh y C I T [1954] 26 
ITR 673 587 Senairam Doongarma.ll y 
C 1 T [1956] 29 IT R 122 

(21) [1957] 32 ITR 466 

(22) 1942 F C R 53 AIR 1942 F C 27 

(23) 1948 ITR 330 335 

(24) Raja Mustafa Ah Khan v C 1 T 
1948 ITR 330 (PC) Yuiarajah of 
Ptthapuram v C I T 1949 ITR 445 


(PC) Mahendralal Choudhan v G / 
1949 ITR 454 Beohar Singh v G 1 * 
1948 ITR 433 Raja Durga 1\aram biugn 
v C I T 1947 IT R 235 Benoy Rolan 
Baneni v G I T 19471T R DS Maharaja 
of Kapurthala y G 1 T 1945 ITB W 
followed in Special Manager Court ofWara 
Majgavsan Estate y G 1 T 1945 IT 
and Nau>ab Rawazish Ah Khan ▼ O * * 
1946 ITR 356 Prov of Bihar V Maharaja 
Pratap Vdax Rath 1941 ITR 313 32S 
Manaiedan Ttrumalpad y C I T 4 I 4 
421 

(25) [1957] 32 ITR 466 affirming 
[1953] 24 I T R 70 (Cal ) _ „ 

(1) Overruling on this point In " 
Moolji Sicka A Co 19391T R 493 (pruning 
of tendu 1 eives) 
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(c) Agriculture connotes not merely^ tfio_riAsm^or gram-an<L£ood products S 2(1) 
for men and animals but also the raising-rff aUlcowiniereiat-c^ops, e g “tliO _ t ^ 
cultivation of a casuarina plantation(2), tea(3), cdCfee(4),utobaccol(5j, 
cotton(6), sugar-cane(7), toddy trees(8), rubber(9) jute, hemp and indigo 

(d) Activities not involvmg any basic operation on the land would not con¬ 
stitute agriculture merely because they have relation to or connection 
with the land For instance, breeding and rearing of livestock, dairy 
farming, butter—and cheese— making, and poultry farming would not 
by themselves be agricultural purposes 

Applying the above principles the Supreme Court held in 0 I Tv JyoUlcatux 
Choicdhuran\{lti) and Sir Kameshuar Singh v C I T (11) that m a forest where 
there is no tilling of the land or other basic operations like sowing or planting, and 
all the trees are of spontaneous germination, subsequent operations for the con 
servation, growth and improvement of the forest trees would not constitute agncul ] 
total opcrations(12) But in 0 I T v Raja Benoy Kumar Sahas i?oy(13) where I 
the denuded parts of the forest were replanted and subsequent operations m forestry I 
were earned out the income from the sale of such replanted trees was held to be I 


agricultural income 

Income derived from sale of wild grass and reeds of spontaneous growth is > 
not agricultural mcome —wild grass and forest trees of spontaneous growth Btand \ 
on the same footmg(14) But land leased for grazing or pasturing animals required 1 
for agricultural pursuits is used for an agricultural purpose and the grazing fee 
realised from such a lease is agricultural mcome, irrespective of whether the grass 
on the land is cultiv ated or of spontaneous growth(15) Running a dairy as purely 
incidental to agriculture, where cattle are pastured upon agricultural lands has been 
held to be an agricultural purpose(16) 

But rent of the site of a flour mill(17) mcome derived from land used for j 
potteries or as bnckfields(18) or as stone quames{19) or from land let out for | 


(2) 0 I T v Sundara Mudahar 19«0 (14) Rant Tara Kumar* Devi y C I T 

IT It 259 1916 ITR 787 Raja Praia? Bikram 

(3) Meghraj v Alla Rakhia 1942 FCR Shah v C I T 1946 ITR 788 Sir 

63 62/3 Beohar Singh v 0 I T 1948 Paleshwan Prasad Singh y C I T 1947 

ITU 433 439 Killing Valley Tea Co v ITU 181 Raja Durga Narain Singh y 

Sec of Slate 1 I T C 64 Ponnuswami Pillai C I T 1947 ITU 235 

v C I T 31 TC 378 381 (16) 0 I T v Rai Shamherjang Baha 

(4) C 1 T v Mathias 1939 ITR 48 dur [1953] 24 I T R 1 Mahendralal Cfonid 

(PC) Kan y C I T 1949 ITR 464 CKellaiah 

(6) C I T y Kalragadda Madhusvdhana Pillai y C I T 1948 ITR 350 Beohar 

Rao 1944 ITR 1 Bmgh v C I T 1948 ITR 433 440 

(6) SheolalRamlaly C 1 T 4ITC 375 Emperor y Probhal Chandra Barua 1 ITC 

(7) C I T y Ravalgaon Sugar Farm Ltd 284 286 

1947 ITR 297 Brihan Maharashtra Sugar (16) See C I T y Kokme Dairy 

Syndicate v C J T 1946 ITR 611 In Rangoon 1938 ITR 602 The S C left the 

re Bhtkanpur Sugar Concern 1 IT C 29 question open m O I T y Venkatastcamy 

(8) Yagappa Radar y C J T 2ITC Naidu [1956] 29 ITR 629 where the 

470 material facta had not been proved by the 

(9) See Ponnuswami Pillai y C 1 T asseaseo See the criticism of Kokins Dairy s 

3 IT C 378 3S4 followed In 1 alhappa case in 0 I T y Baja Benoy Kumar Sahas 

Ohettiary 0 I T 1946 ITR 49 Roy [1957] 321T R 466 (SC) and see also 

(10) [1957] 32 ITR 705 reversing Producers Co-operatne Distributing Society 

[1954] 26 ITP 424 (Assam) Ltd y Comr of Taxation 1918 ITR 

(11) [1957] 32 ITR 687 affirming Suppl 87 91 (PC) 

[19»4] 26 ITR 121 (Patna) (17) Conmlley C I T 1936 ITR 137 

(12) Overruling C Ag 1 T ▼ Raja (18) Probhal Chandra Barua v C I T 

■Tagadish Chandra Deo 1949 ITR 426 2 ITC 392 on appeal to PC 6ITC 1 

(Cal) and approving Pratap Singh Balbeer Maharam Janki Kuer v C I T 51T C 42 

Singh y O 1 T [1952] 22 ITR 1 (Allah ) (19) Shb Lai Ganga Ram v C 1 T 2 

(13) [1957] 32 IT R 466 (S C) ITC 425 
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S 2(1) .Storing crops or stacking timber(20), ground rent for permanent shops at bazaars 
land stall fees paid by temporary daily sellers at bazaare(21), income from 
fishenes(22) income from ferries or moormgs(23), are not denyed from land “used 
for agricultural purposes” and none of them can be regarded as agricultural income 
Similarly, income derived from letting land and trees for cultivation of lac (a 
substance produced by certain msccts when placed on certain trees)(24), or the 
profits of salt produced by flooding the land with sea water(25) are not income 
\derived from land used for agricultural purposes 


III Land assessed to land revenue or local rate in India —The 
definition of agricultural income postulates the further condition that the land from 
which it is derived should be either ( 1 ) assessed to land revenue m the taxable 
temtories(l) or ( 11 ) subject to a local rate assessed and collected by officers of the 
Government as such If the land is situate outside India and is assessed to land 
revenue by another State, the mcome therefrom would not be agricultural income(2) 
Thus though the cultivation of tea is an agricultural purpose, mcome from a tea 
plantation assessed to land revenue in a country outside the taxable territories 
would not be agricultural income(3) 

The phrase “officers of the Crown”, which occurred m this sub section prior 
to the Adaptation of Laws Order, 1950, meant officers of the Crown m India 
Where the land was situate in Burma and was assessed by the officers of the Burmese 
Government who were officers of the Crown, it was held that such land was not 
covered by this clause(4) 

e If the local rate is assessed and collected not by the officers of the Govern 
i ment but by a local authority eg a Municipality, the mcome from such land 
' would not be agricultural income although it may be derived purelv from agn 
j. culture(5) But if a road cess levied upon land outside municipal limits is assessed 
, and collected, not by the District Board, but by the Collector acting as an officer 
of the Government and not as a delegate or functionary of the District Board, the 
condition under consideration would be satisfied, and the capacity in which the 
Collector assesses and levies the cess would not be affected by the destination of the 
i proceeds of the cess when collected or by the fact that the rate of the cess is deter 
mined m each year by the District Board(6) The use of the phrase "local rate 
5 clearly implies that rates levied for the benefit of a local body are intended to be 
comprised m the definition, provided they axe assessed and collected by an officer 
of the Government like the Collector(7) __ 


(20) Emperor v Probkat Chandra Barua 

1 IT C 284 Har Prasad v Emperor I 
IT C 411 probhat Chandra Barua v 
C I T 2 IT C 392 on appeal to P C 6 
3TC 1 

(21) Probhat Chandra Barua v C J T 

2 I TC 392 on appeal to PC 5 ITC I 
BtoharSxngh-r C I T I948ITP 433 448 

(22) Emperor v Probhat Chandra Barua 
1 ITC 284 Maharajadhtraj of Darbhanga 
t C I T 1 ITC 303 Probhat Chandra 
Barua v C I T 2ITC 392 on appeal 
toPCBITCl C I T v Stxvga Pandta 
Therar 1933 IT It 78 Baja Jhtrga Naratn 
v C I T 1947ITE 235 

(23) Maharojadhiraj of Darbhanga t 
C J T 11T C 303 

(24) Prov of Bihar v Maharaja Praiap 
Vdat Bath 1941 I T It 313 Btohar Singh 
t C 1 T 1948 I TJt 433 444 


(25) LtngaRedd* v C I T 2ITC 363 

(1) Srtsh Chandra Sen v C f T [I957J 

31 I T R 307 . 

(2) Seo Kumar Jagadish Chandra SinM 
r C I T [1955] 281 TR 732 BatSudhtn- 
dra Nath Choudhury v C 1 T [1956J 
ITR 651 

(3) Mohanpura Tea Co Lid In & 
1937 ITR 118 Ponnuswamt Ptllat * 
<7 / T 3 IT C 378 

(4) Chockahngam Chethar v C 1 " 
1945 ITR 122 Seealaotf I T r Jhaman 
das Deihshendas 1946 ITR 654 where 
the land waa situate in one of the erstwhil# 

Indian States 

(6) Hulas Barain Singh 
Btkar 1942 ITR 115 120 (FC) 

(6) Hulas Naratn Singh v 
Bihar 1942 ITR 115 123 (F C ) 

(7) Ibid 


Prov °J 
Prov of 
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^ Cl (l)(b) Income from agricultural produce and from manu- S 
factunng process —This sub-clause deals with “ income derived from such land ” 
by the methods specified The phrase “such land’ refers to land described m 
sub-cl (a), ur, “land which is used for agricultural purposes and is either assessed 
to land revenue m the taxable territories or subject to a local rate assessed and 
collected bj officers of the Government as such“( 8 ) If this primary condition 
regarding the quality of the land is not satisfied, the caso for bringing the income 
w question within the ambit of sub-cl {a) or ( 6 ) must fail(9) 

A cultit ating owner or tenant of land who sells a standing crop, or the produce 
after harvest, derives hi3 income from his land hy agriculture within the meaning 
of see 2(l)(6)(i), but not so a merchant who purchases a standing crop and sells 
it after harvest -—his profit from the trading operation of purchase and sale of the 
crop is not agricultural mcomc(lO) 

Sub cl (a) refers to income derived from land which is used directly for agricnl 
tural purposes , and 6 ub cl ( 6 ) also co\ ers by products, such as the selling of milk 
the pasturing of cattle etc , provided the endeavour is agricultural and provided 
it is reasonably connected with land used for agricultural purposes(ll) It must 
be noted that even under sub cl ( 6 ) the income must be “derived from land 
If a farmer has cattle pastured on the farm and the cattle are kept solely for agn 
cultural purposes, the income from the sales of milk as well as of cream and butter 
made on the farm wouTcTbiTagricultural income aa being income “derived from land 
useOor agricultural purposes ”(12) But if the farmer contents himself with 
separating his cream and sending it to the creameries or butter factories the making 
of butter would be a factory process separated from the farm and the income from 
the sale of butter would not be income * derived from land (13) “The treatment 
to which the raw material is subjected and the circumstances in which it is accorded 
that treatment may bo such that the finished article cannot be fairly regarded as a 
product of the use of the land to which the raw material owes its origin’ (14) 


This is further made clear by the provision in sub els (**) and (ui) under 
which the process to which the agricultural produce is subjected should not be 
other than that ordinarily employed by a cultivator to render the produce fit to 
be taken to the market Snb-cls (ti) and (tit) require two conditions to be fulfilled 
First the process must be one which is ordinarily emplojed by a cultivator—it 
is immaterial whether the process is manual or whether it involves the use of 
machinery(15) Secondly, the process must be employed to render the produce 
fit to be taken to the market In other words the produce must retain its original 
character in spite of the process unless there is no market for selling it m that con 
dition(16) Tobacco leaves are ordinarily dried to make them suitable for the 


(8) Raja Mustafa Ah Khan v C I T 
1948 I T11 330 335 (P C ) Dtohar Singh 
v 0 J T 1948 ITR 433 437 Chellappa 
ChttUar v C I T 1937 ITR 97 
106 

(9) Supra 1948 ITR 330 335 (P C) 

(10) C I T v Maddi Venlatasubbayya 
[1951] 20 ITR 151 

(11) Beohar Singh y C I T 1948 ITR 
433 443 

(12) See C I T v Kohme Dairy 
Rangoon 1938 ITR 502 The S C left the 
question open in C I T v 1 enlatasioamy 
Naidu [1950] 29 ITR 529 where the 
material facts had not been proved by the 


assesses See the criticism of hokinc Dairy a 
case m C 1 T v Raja Bcnoy Kumar Sahas 
Roy [1957] 32 IT R 4G6(SC) and see also 
Producers Co-operative Distributing Society 
Lid y Comr of Taxation 1948 ITR 
Suppl 87 91 (P G) 

(13) See Producers Co-operahce Distnbut 
tng Soctely Ltd v Comr of Taxation 1918 
ITR Suppl 87 (PC) 

(14) Ibid at 90/1 

(15) Bnhan Maharashtra Sugar Bundi 
caiev C 1 T 1946 ITR Oil, 013, 018i 
Casey v C I T 4ITC259 

(16) Bnhan Maharashtra Sugar ftymlicatt 
v C I T 1946 ITR 011,610 
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s 2(1) market, hence income from the sale of dried tobacco leaves would be agricultural 
mcome(17) But if sugar-cane is marketable in a given area without being subjected 
to any process, the process of converting sugar-cane into gul or refined sugar would 
not be a process which can be said to be employed “to render the produce fit to 
be taken to the market,” and the profits attributable to the process of converting 
j sugar cane into gul or refined sugar would not be agricultural mcome(18) Similarly, 
j the green tea leaf is a marketable commodity and the process of manufacturing it 
, into tea fit for human consumption cannot be said to yield agricultural income 
* The manufacturing process cannot properly be said to be employed to render the 
tea leaves fit to be taken to the market”( 19) So also ungmned cotton has a ready 
market, and the profit attributable to the gin nin g operation is not agricultural 
income(20) But on the finding that there was no market for raw aloe leaves the 
process of converting aloe leaves into sisal fibre was held to be a process employed 
to render the produce fit to be taken to the market and the income from the sale 
of sisal fibre was held to be agricultural mcome(21) 

Apportionment —Where the assessee’s mcome is partly agricultural and 
partly from manufacture —eg m the aforesaid cases where the assessee grows 
tea, cotton, tobacco or sugar cane, subjects it to a manufacturing process, and 
sells the manufactured product— the pro fits on the sales would have to be appor 
tioned and the element m the proBfsreferable to the manufacturing process would 
be taxable as business profits while the balance referable to agricultural activities 
may be exempt as being agricultural income In such casesJ he task_pf>appor 
tionment of profits is simplified by Rules 23 and £Tmadrm~exerci se of the powers 
conferred by sec 59(2) (a) (i) Under Rule 23 the market value of ffie’agrtcultural 
i produce used as raw material in the business is deductible from the business profits 
i as representing agricultural mcome Under Rule 24, which applies only m cases 
where the assessee himself grows tea leaves and manufactures tea in India(22) 
40% of the profits on sales is taxable as business mcome, while the balance is exempt 
as representing agricultural mcome (See the provisions of Rules 23 and 24 in 
Vol II Div 2) See further, post under “Disintegration of mcome into agncul 
tural and non agricultural elements,” p 29 

If the mcome is derived from agricultural lands situate in a foreign state, 
the mcome would fall outside the definition of “agricultural mcome’ m this sub¬ 
section, and the entire mcome from purely agricultural operations as well as from 
manufacture would he taxable under sec 10 as mcome from business profession 
or vocation(23) 


Cl (l)(c) Agncul tural house-property —Income from house pro¬ 
perty is taxable under sec 9 on the basis of its bona fide ann ual va lue Income from 
such house property as satisfies fEetonditiohs of this clause would be agricultural 
mcome and would consequently be exempt from tax Broadly speaking the mam 
requirements of this clause are—(a) the building should be m the immediate vicinity 


(17) C I T v Kalragadda Madhusv 
dhana Rao 1014 IT R I 

(18) Rnhan Maharashtra Sugar Syndicate 
r C J T 10401 TR 611 la re Mtlanpur 
Sugar Concern 11 T C 29 

(ID) Killing Talley Tea Co v See of 
Stale 1 I T C 64 69 See also Ponnusicami 
PiUai t C 1 T 3 IT C 378 381 where 
the tea e»tate was situate in a foreign 

country 


(20) Sheolal Ramlal v C 1 T 4 ITC 
375 

(21) Casey v C l T 4 ITC 259 

(22) C I T v Wahur Rahman 191° 
ITR 287 


(23) Ponnuswimi Pillcti V C I T 
ITC 378 Mohanpura Tea Co la** 
1937 ITR 118 See alao Valhappa CheM* 
▼ C 1 T 1045 I TJt 49 
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of the agricultural land{24), (6) it should be occupied by the cultivator or the S 
recipient of the agricultural income, and (c) the cultivator or recipient should, by 
reason of hi3 connection with the land, require it as a dwelling house or as a store 
house or other out-building As to the last requirement, once it is shown that the 
assessee by reason of his connection with the land does require a dwelling house 
m the vicinity, then it is not open to the Department to raise the further question 
whether the house is more commodious than other persons m the assessee s position 
would consider sufficient for their actual needs{25) "It would no doubt be open 
to the Income tax authorities to hold that a particular building on account of its 
size or situation is not a building which the receiver of rent or revenue does require 
by reason of his connection with the land, as a dwelling house and in that case it 
would be open to them to assess the income from the entire building, but the 
moment they find that the house is required by the receiver of the rent or revenue 
by reason of his connection with the land as a dwelling house or a store house or 
other out building it is beyond their jurisdiction to determine what portion of 
the building is or should be required by the assessee as such receiver of the rent or 
revenue *’(1) 


Agricultural income is exempt, howsoever and by whomsoever it 
is received —Agricultural income as part of business profits —Income 
falling within the definition m this sub section would be agricultural mcome, and 
exempt from tax as such, howsoever and by whomsoever it may be received(2) 

* The exemption is conferred, and conferred indelibly, on a particular kind of income 
and does not depend on the character of the recipient"(3) Agricultural income 
does not lose its Tight to exemption merely because it can be brought under one or 
other of the heads of mcome set out in sec 6 of the Act(4) For instance, agri¬ 
cultural income does not lose the benefit of the statutory exemption and become 
assessable a3 business profits merely because it is received by the assessee not as an 
ordinary landlord or proprietor, but as part of the profits of a mon^y-Iending or 
other business earned on by him(5) Rent for agncultural land received from the 
tenants by a mortgagee in possession, eg a usufructuary mortgar*-, wduM be 
agricultural mcome and exempt as such, it being immaterial whether xrr- part of 
the rent in any account as between mortgagor and mortgagee rs cr emy*** to be 
appropriated to the payment of principal or of interns 4 c: to a£v o*her 
purpose(6) 


(24) A auab Bawazuh Ah Khan r 
CIT 1946ITR 356 

(25) Moharagadhirag of Darbhanga v 
C / T 3 IT C 158 164 See also Prov 
of Bihar v Kamahhya Narayan Singh 1947 
1T R 346 Satlendra Narayan Bhang Deo 
v Aest Col of Ag I T [1956] 30 IT R 
801 

(1) Ragtndra Narayan Bhanga Deo t 
C J T 41TC 15 29 

(2) C I T v Sir Kamuhtcar Sitfs 
19351T R 305 303/9 (P C) Baja 21 viz': 
ill* Khan v C I T 1948 LTL 2?5 
(PC) 

(3) Ibid 

(4) C I T v Malhuu 1*25 T V 

63 (PC) Syed Mohammad lea t r ■*»*’ 

19421T R 267 282 Is re 

ITR 292 30o -ZZf^Z 

PC 1943 I.TR. 215 C /. V 7 
\ enkalasvhbayyx [It&r ZZ3. t-v 


156 CI^nsAJ.zry J£*L Kssrtl Hauan 

385 Swa> C ' l * hB ’ 21 LTP 

(5) C J. T t & £cs«ii«r Eim\ 
1 T r Xcdha* 
MtHni&tnp 
T £ f- - 4j£ llrzhivm BovCotr 

TCLT2ZZJL1Z. 

..'T Zzjtrfz. AU Plan t CIT 
1AL3L m- (?SL) C J T t Sr 
BvzexsrEzr SB*i BKTi J.T R 2>& (PJCB 
‘z.-Z-’?- Xtxxkk oi Boioi £K-y~ 

1, if xhtxA Rsnp t C I £■ 
- ■®- r ” " rsHm forx&jzr r C~Z-~ 

Tut yr&zjs 

t- it a essu r sale's**^. 
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T-C i, 7, ntl LTJEL & 
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S 2(1) Non-agricultural income does not become agricultural by reason 
of indirect connection with agricultural land —As stated above, where the 
income falls within the definition of agricultural income it earns exemption in 
whatever character the assessce receives it Conversely, as the Tnvy Council 
laid down m Premier Construction Co v C I T (7), “'Where an assessce receives 
income, not itself of a character to fall within the definition of agricultural income 
contained m the Act such income does not assume the character of agricultural 
income by reason of the source from which it is derived, or the method by which 
it is calculated ” In that case the assessce, as the managing agent of a company, 
received remuneration calculated at the rate of 10 per cent of the net profits of the 
companj A part of the company’s income was agricultural income The assessee 
claimed that such part of its remuneration ns was proportionate to the agricultural 
income of the company was itself agricultural income and as such exempt from 
tax Their Lordships held that the assessce receiv cd remuneration under a contract 
for personal Bervicc calculated on the amount of profits earned by the employer, 
and payable, not m specie out of any item of suoli profits, but out of anj moneys 
, of the employer available for the purpose, the remuneration was therefore not 
agricultural income and was not exempt from tax Interest receiv cd by the lender 
in the form of agricultural produce(8) or a share of agricultural produce given by 
way of price for water supplied to the land(9) or the profit made by a trader who 
purchases a standing crop from a cultiv ator and sells it after harvest(lO), is not 
agricultural income Similarly an annual payment made under a contract imposing 
personal liability on the covenantor is not agricultural income, though it may be 
secured by a charge on agricultural land (11) The fact that a pecuniary legacy or 
a periodic allowance, say under a will, deed or compromise, is or may be paid out 
of agricultural income or is secured by a charge upon agricultural land, does not 
make the legacy or allowance agricultural income in the hands of the reapient(I2) 
Remuneration for managing an agricultural cstate(13) even remuneration paid 
to the Shebait of a trust of agricultural land calculated on a percentage of the 
trust mcome(14) or remuneration for collecting revenue m respect of agricultural 
land or commission earned by the landlord for selling the agricultural produce 
of his tenants(15) is not agricultural income Where the Mutawalb of a Wakf 
received as remuneration for his services a monthly salary, it wa3 held that tne 
fact that the income of the Wakf was derived from agricultural land did not make 
the remuneration paid to the Mutawalk “agricultural income,” since the remunera 
tion did not depend either on the nature of the "ty akf properties or on the amount 
of income derived therefrom by the Wakf estate(16) But where the Mutawalu 
fof a Wakf was entitled under the Wakf deed, by way of remuneration for 
J services to retain as a beneficiary a part of the agricultural income of the Wala 


(7) 1948ITP 380 384 

(8) Eajte Cassim Tayoob Surty v C I T 
6 IT C 41 

(9) Sir dinar flay at Khan v C I T 
2ITC 62 

(10) C I T v Maddx leuX atasubbayya 
[1951] 20 IT R 161 

(11) Oapal Saran Narain Singh v C I T 
1935 ITR 237 (PC) Raja Mustafa Ah 
Khan v C I T 1948 ITR 330 (P C) 
C I T v Lai Suresh Singh 1935 ITR 
356 

(12) Zamindarxnx of Tiruvur v C I T 
3 IT C 428 Sundrabax Sakeb v 0 I T 
6 IT C 493 Saltanat Begum In r« 1933 
ITR 379 Maharaj Kumar of I iziana 


garam In re 1934 ITR 189 
Chandra v Dhanpatx Singh 1945 I 
64 Prov of Bihar v Rani Bhubneshw” 
Kutr 1947 ITR 477 Cf 
Kartar Singh v C I T 1937 I - 1 -" 
669 

(13) Major Conixlh v C I T 

ITJR 404 Danbyv C I T 1944 I4«- 

351 T 

(14) Sir Kameshuar Sxngh v 0 1 

[1957] 32 ITR 377 TfpR 

(15) Conulle v C J T 1936 IT* 

137 *. 1411 

(16) hauxtb Hahibulla V Cl * . 

ITR 295 (P C) JatcadAUShahv O i 
1950 ITR 95 
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estate, such remuneration was held to he agricultural income and as such exempt] 
from tax(17) See also ante under “Rent or revenue derived from land,*7 

p 20 

Dividend paid by company out of agricultural income —The Supreme 
Court held in Bacha Guzdar v G I T (18) that a dividend paid by a company out 
of its agricultural income is not exempt from tax as being agricultural income in 
the hands of the shareholder(19)~ J ~ , ApplyIrigthe test lafd down bythe Privy Council 
m C I T v Kamahhaya Narayan Smgk(20) the Supreme Court held that the 
immediate and effective source of the dividend being the shareholding and not the 
land, the dividend cannot be said to be revenue or income derived from land, and 
observed, “Agricultural income as defined m the Act is obviously intended to refer j 
to the revenue received by direct association with the land which is used for agn 
cultural purposes and not by indirectly extending it to cases where that revenue | 
or part thereof changes hands uther bj way of distribution of dividends or other | 
wise’ (21) See also post under sec 2(6A), * Dividend paid out of capital 
profits,” p 44 


Disintegration of income mto agricultural and non-agricultural 
elements —If an income receipt comprises both agricultural and non agricultural 
elements it should be disintegrated —and that portion which represents agricultural 
income should be exempted from tax(22) Thus composite rev enue derived from 
land which is partly agricultural and partly non agricultural may be apportioned 
in order to bring to tax the portion referable to non agricultural land{23) Where t 
a co-owner of an agricultural estate employs another co owner to manage it in | 
consideration of a periodic allowance, the income of the latter from the estate should j 
be apportioned, and that part of it which he receives by virtue of his co ownership i 
of the land would be exempt from tax as being agricultural income while the balance' 
would be taxable as salary m his hands(24) Similarly where a man subjects \ 
agricultural produce to a manufacturing process before selling it, the profits on 
the sale would have to be disintegrated and the portion representing agricultural 
income would be exempt from tax but the portion attributable to the manufacturing 
process would be taxable as business profits See ante under ‘ Income from 
agricultural produce and from manufacturing process ’ pp 25/6 

Burden of proof —The burden is on the assessee who claims exemption 
from tax to provo that the income in question is agricultural mcome(25) See 
further “Burden of proof” under sec 1 p 10 and under sec 4(3) p 196 


J( Reference to Court —The question whether a particular item of income 
is agricultural” within the meaning of the statutory definition is a mixed question 


Syd Mohammad Isa v O I T 
p 267 approved by PC in 

Pwmer Construction Co v C I T 1048 
ITR 380 384 
(J8) [1955] 27 ITR 1 
(19) The Lahore IIC in Pakistan haa 
dissented from this view seo C 1 T v 
Mrs Miller [1056] 29 ITR 306 
(°0) 1948 ITR 325 32S 
(21) [1955] 27 IT R 1 4 See also 
1 wAtewfii«i ra Singh v C I T [19o4] 25 
ITR 673 

„ < 22 ) Cf liomford v Osborne 1942 ITR 
SappL 27 (If L) 

M) i?am BAtitnMXutjn huar v C I T 
1940 ITR 5o0 Sytd Mohammad Isa v 


C I T 1942 ITR 267 See also Jagdish 
Chandra v Dhanpati Singh 1945 ITR 64 
72 

(24) Major Compile v C I T 1935 
ITR 404 

(25) C I T v Tenlcaiaswamy Kaidu 
[KtoC] 29 IT R 529 (S C) Bacha (hudar 
v C I T [19^5] 27 ITR 1, 4 (SC) 
raja Mustafa A U Khan v C I T 1948 
11 R 330 335 (P C ) C I T V Maddi 
1 cnlatasubbayya [1951] 20 I T R 151 15G 
Beohar Singh r C I T 1948 IT P 433 
445 448 Sir Bijay Chand Mahtab Bahadur 
of Burdtcan In re 1940 ITP 378 380 

I w^tresAieora Singh v C I T [19^4] 26 
ITR 673 5S7 
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S 2(2) of fact and law(l) The Court is bound by the Tribunal's findings of fact, eg 
that the trees have grown naturally, spontaneously and without the intervention 
of human agency(2), or that the land is actually put to a certam use(3) or that 
the process is one ordinarily employed by a cultivator to render the produce fit 
to be taken to market{4) But the Court is not bound by the Department’s finding 
m past years that the income in question was or was not agricultural mcome(5) 

ASSESSES 

Cl (2) Amendment —The present c] (2) was substituted by the Indian 
Income tax (Amendment) Act, 1953 with effect from the 1st April, 1952 for the 
following clause “(2) assessee’ means a person by whom income tax is payable 


Assessee — ‘Assessee” is defined as meaning a person by whom income tax 
or any other sum of money (which would include super tax, penalty or interest) 
is payable under this Act It also includes every ‘person in respect of whom any 
proceeding under this Act is taken for the assessment (a) of his income, (6) of his 
losa or (c) of the amount of refund due to him Thus the definition covers two 
categories first, persons by whom any tax penalty or interest is payable under 
this Act whether any proceeding under this Act has been actually taken against 
them or not, and secondly, persons against whom any of the proceedings specified 
m this clause has been taken, whether he is or is not hable to pay any tax, penalty 
or interest “A person,” under sec 3(42) of the General Clauses Act includes 
any company or association or body of individuals, whether incorporated 
or not and under sub sec (9) of this section a person” also includes a Hindu 
undivided family and a local authority Thus we have the six categones of 
asscssees referred to m sec 3,—(a) the individual, (6) the Hindu undivided family, 
(c) the local authority, ( d ) the company, (e) the firm and (/) other association of 
persons 


t 


If under an agreement A promises to pay the tax dues of B, the Revenue 
not bemg a party to the agreement cannot treat A as the assessee and demand from 
him the tax due by B(6) 


There was a conflict of judicial opinion on the question whether the legal 
representative of a deceased person can be treated as “an assessee* within the 
meaning of this definition for the purposes of an assessment on the income of the 
deceased(7) This conflict is now of academic interest after the introduction 
of sec 24 B m 1933 under which the legal representative is chargeable as an assessee 
in respect of the tax payable by the deceased(S) ___ 


(1) Beohar Singh x G I T 1948 ITR 

433 437 Bnhan Maharashtra Sugar Sgndi 
cate. Ltd v 0 1 T 1946 ITR 611 
616 Maharajadhxraj of Darbhanga x 
C 1 T 3 ITG 158 164 See alao 

Bomford v Osborn 1942 ITR Suppl 27 
(HM 

(2) Btnoy Rolan Banerji x C 1 T 
1947 ITR 9S 104 

(3) Sir Bijay Chand Mahtab Bahadur 
of Burduxxn In re 1940 IT R 378 I uh 
wefhtcara Singh v C 1 T [1994] 26 I T R 
673 687 

(4) C 1 T x Katragadda Madhurudhana 
Rao 1944 I TJl 1 

(o) Btnoy ratan Banerji x C 1 T 


1947 ITR 98 105 See also G 1 T v 
Kamalhayu Rarayan Singh 1948 IT R 3- 
328/9 (P C ) Beohar Singh x C I T 
ITR 433 443 

(6) G E P T x Ramnath Bay* 1 * 

[1951] 19 IT R 79 83 „ . , 

(7) The Chief Court of Oudh m Gob 
Saron v C 7 T 2ITC 4S0 took the view 
that the legal representative could be trca ~7 
as an assessee while a contraiy 

taken by the Bombay and Calcutta 
Courts in hlhs C Reid vCJTBITb 
100 and Mitchell x Mchtill <t Co 2 I T ° 
29S respectively . 

(8) See also see 49 F which entitl« 
the legal representative to claim a reinn 
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If a person fails to deduct the tax as required by sec 18 or after deducting S 2(4) 
fails to pay it, bo is deemed, under sub sec (7) of sec 18, to bo an assesses m default 
in respect of the tax Under secs 40(2) and 42(1), an agent is deemed to bo tho 
assessco in respect of thcTfax'pajable by a non resident 

The opening words of sec 2 mako it clear that the definitions are to yield 
to the contcxt(O), and before the amendment of this clause in 1953, when “assessee” 
wa3 defined as ‘ a person by whom income tax is payable”, it was pointed out that 
the word “asscssee * was not used throughout tho Act in the strict sense of the 
defimtion(lO) For instance, in sec 10 tho word asscssee” has to bo construed as 
including not only tho person bj whom income tax is payable but also the person 
(e g the predecessor in business) on whoso income, profits or gams an assessment 
is bascd(ll) In sec 24 the word assesses’ does not mean a person by whom 
income tax is payable—in fact the person may ha\ o no assessable income on the 
whole(l), and likewise in see 23 tho assessee may be a registered firm by whom no 
tax was payable prior to 193G the tax b mg payable directly by the partncrs(2) 
m those sections tho word asscssee” means and signifies the person against 
whom assessment proceedings have been started These different significations of 
the word assessee” are now set out in the amended definition itself 


BUSINESS 

Cl (4) “ Business ’ ’ —Tho definition of business in this clause is inclusive 

and not exhaustive —it has an extending force and does not limit tho meaning 
of the term(3) The rendering of various and continuous se rvices a s managing 
agents to a company would amount to carrying on a business even" though such 
sernces are not covered by this Inclusive definition^) “Trade’ is, not only in 
the etymological or dictionarj sense but in legal usage, a term of the widest scope, 
it ma> mean the occupation of a small shopkeeper equally with that of a com 
mercial magnate and may also mean a skilled craft(5) The word “business’ 
has even a wider content than the word ‘trade (6) The trend of judicial decisions 
has been in the direction of enlargement rather than restriction of the connotation 
of trade and busmess(7) See further -post under sec 10 ‘Business profession or 
vocation’, p 320 


The words used in this clause arc wide, but underljmg each of them is the 
fundamental idea of the continuous exercise of an activity(8) In the words of 
S R Das J ‘The word‘business’connotes some real substantive and systematic 


(9) C I T v Ma-agaon Dock Ltd 
1938ITP 124 131 141 

(10) Badridas Daga v GIT 1949 
IT It 209 211 (P C ) (sec 23) See also tho 
Proviso to sec 18(3) Cf City of London 
I T Comrs v Gibbs 24 TC 221 238 
fHL) 

(11) C I T v Mazagaon Dock Ltd 
1938 ITR 124 131 Indian Iron A 
Steel Co v C IT 1943 IT P 328 330 
(PC) 

(1) B K Paul A Co In re 1938 ITR 
395 411/2 

(2) Narayana Chetty v I T 0 [1954] 
26 ITR 310 

(3) Lola Indra Sen In re 1940 ITR 
187 202 C I T v National Mutual Lift 
Asm 1933 ITR 350 356 361 reversed 
on another point by PC 1936 


ITR 44 

(4) Lakshmmarayan Nam Copal <t Son 
Ltd v Ooit of Hyderabad [1954] 25 I T It 
449 (SC) 

(6) Per Lord Wright National Assn of 
Local Qoit Officers v Bolton Coi'pn 1943 
A C 166 184 (H L) Smith Barry v Cordy 
28 T C 250 258 (C A ) 

(6) Per Wrottesley J Hesleih Estates 
Ltd v Craddock 25 T C 1 7 

(7) Smith Barry v Cordy 28 TC 250 
259 (C A ) 

(8) CITv Shaw Wallace A Co 6 
ITC 178 181 (PC) ILR 59 Cal 1343 
Liquidators of Pursa Ltd y C I T [19541 
25 IT R 265 272 (S C ) Naratn Swadeshi 
TPt? Mills y C E P T [19541 26 IT R 
765 773 (SC) BadhaDebiJalanv C I T 
[1951] 20 ITR 176 184 
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s 2(4) or organised course of activity or conduct with a set purpose (9) “If you 
set on foot an organised seeking after emoluments which are not m themselves 
profits, you may create, by way of a trade or an adventure or a vocation, a subject- 
matter which does bear fruit in the shape of profits or gains Really a different 
conception arises, a conception of a trade or vocation which differs in its nature 
from the individual acts which go to build it up, just as a bundle differs 
from odd sticks There is something organic about the whole which does 
not exist in its separate parts”(10) The frequency or repetition of the activity, 
though at tunes a decisive factor, is by no means an infallible test(ll) and a trans 
action though repeated may not amount to a trade or an adventure in the nature 
of trade(12) Conversely an isolated adventure may fall within the definition of 
‘ business ” (See post under ‘ Adventure m the nature of trade ” p 33) 

If an assessee while carrying on its business lets out some of its plant and 
machinery such lettmg out may constitute busmess(13), but not if the lettmg out 
is at a time when the normal business activity has come to a close(14) 

The word concern ” is a very wide word, and appears to imply an adequate 
degree of business organisation for the purpose of carrying on the undertaking^ 5) 

A person who is carrying on a trade may, jointly with others, enter into a 
transaction which so far as he is concerned is a part of his trade but which is not a 
trade so far as the other persons who join m it are concerned(16) 

I Where an assessee carries on two or more di3tmct_an d_ separate businesses* 

I the profits of each business must be computed separately See post under sec" 10, 

} Where assessee carries on several businesses ’ p 322, and see also under 
I sec 24(2) The same business profession or vocation’, post p 604 

Profit motive not e sse ntial —It is not essential to the carrying on of a 
trade or business that the person*carrying it on should make a profit, or even that 
he should desire or wish to make a profit(17) Thus co-operative s ocie ties(lo) 
or mutual insurance compawes(19) must be held to_carryTbn_busuiess, although 
they maj not make and may not want to make any profit See post under sec 3, 
‘Mutual concerns, pp '73/8— ~ —- 

Illegal business —The Act is not restricted in its application to lawful 
businesses only the person who carries on an illegal business cannot found upon 
elements of illegality to avoid tax See under sec 3 * Income tainted with 
illegality ” p 81 _ 

(9) Raratn Swadeshi Wcg Mills y v C I T [1957] 31 IT R 99 

C E P T [1954] 26 ITR 765 773(SC) (15) Per Vise Simon Scott v rust*' 

Upper India Chamber of Commerce v C I T 30 T C 394 421 (H L ) Sea also Rust# 

1947 ITR 263 275 279 Doum v Compston v Scott 30 T C 375 . 

1938 ITR 696 598 Enchsen v Last 4 (16) Pickford v Quirke 13 TC 251 

TC 422 427 (17) I It v Incorporated Council ofJ^ w 

(10) Per Rovrlatt J Graham v Green Reporting 3 T C 105 113 Religious TrO# 

9 T C 309 312 See also Pichford v Quirke i. Book Society y Forbes 3 TC 415 

13 TC 261 263 269 275 Agricultural Society v Wilson 9 

(11) Upper India Chamber of Commerce 62 

y C I T 1947 ITR 263 279 (18) I R v Incorporated Council of IA U> 

(12) fFiMwnwv Danes 26 T C 371 Reporting 3 T C 105 113 _ 

(13) C E P T y SAr» Lalshmi (19) I R y Cornish Mutual Asset W 

Silk Mills Ltd [1951] 20 ITJl 451 12TC841(HL.) General Family Pc^ 

(SC) Fund y GIT 1948 ITR 48S C I i 

(14) Aaroin Swadeshi Wrg Mills y Y Rational Mutual Life Assn. 1933 ITJ 

C E P T [1954] 26 ITJl 765 (SC) 3^0 reversed on another point 1936 LTJ 4 

Cf Altar MJg H- Press Co Ltd (In Ltg) 44 (PC) 
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Business of a company —To ascertain the b usin ess of a company, one 
must look_at the objects specified in the Memorandum 7)? Association of the 
company, hut e\ ery act covered by the Memorandum is not necessarily done in the 
course of busmess(20) Nothing contained in the Memorandum of a company can 
justify a charge under sec 10 (which deals with business profits) m respect of 
income which falls appropriately under the more specific heads such os “Interest 
on securities” (sec 8) and “Income from property” (sec 9)(21) A company like 
any other assessee maj be engaged in more than one business at the same 
time(22) 

"Where a company was formed to manage, improve and develop a mining 
estate in which the beneficiaries under certain wills were interested, and each 
beneficiary assigned his interest m the estate to the company receiving in exchange 
fully paid shares m proportion to his interest, the company was held to be carrying 
on a business and not merely administering the estate as an executor and trustee 
for the beneficiaries(23) 


' > Business may be passive or dormant —Periods of lull and inacti¬ 
vity —Business is not confined to bemg busy, m many businesses long intervals of 
inactivity and passivity occur, and a concern may still be a going concern though 
a very quiet and dormant one(24) A company may not obtain or be able to 
execute a single business contract for a period of months or even years yet it 
may be deemed to carr) on its business if during the period of lull and inactivity 
it performs its internal functions that is to say, retains its registered office, holds its 
meetings } ear after year, pays directors’ fees and incurs other expcnses(25) The 
question whether the business 13 bemg earned on must depend in each case on its 
own facts and not on any general theory of Jaw(l) But where the solo activity 
of a company was to receive a monthly payment under an agreement by which a 
newspaper winch the company owned was amalgamated with another newspaper 
the company could not be said to carry on a trade(2) 


‘'Adventure in the nature of trade” —A single and isolated transaction 
may fall within the definition of business, as bemg an adventure m the nature 
of trade but to bring it within, the transaction must bear clear indicia of 


(20) See under sec 3 ‘Sales by a com 
pany Objects clause m the Memorandum 
is not conclusive p 10 j 

(21) United Commercial Bank Ltd v 
O 1 T [1957] 32 IT R CSS (S C) See 
further post under sec 6 Charge under 
specific bend 13 obligatory and exhaustive 

p 267 

(22) Egyptian Hotels Ltd v Mitchell 
6 TC 642 650 (HL) I T r William 
Hansom l Son Lid 12 TC 21 30 South 
Indian Industrials Ltd v C I T 1935 
ITRll C I T v Larkana Jacobabad 
(Stnd) Light riy Ltd 1946 ITR 395 
404 


(23) I 12 v Westleigh Estates Co Ltd 
12 T C 657 

(24) I R v South Behar Ely Co Ltd 
IS TC 657 712 (IIL) I JR y Korean 
Syndicate Ltd 12 JC 181 205 (CJV) 

1 B v Dale Steamship Co Ltd 12 TC 
712 I 71 y Edinburgh rf Bathgate Bly 
Co 12 TC 895 See also / R v Budderpore 


Oil Co Ltd 12 T C 467 and I JR v Bir 
mxngham Theatre etc Co Ltd 12 T C 680 
where I B y Marine Steam Turbine Co 
Ltd 12 TC 174 was distinguished Theso 
cases must howover be used with caution 
for they relato to Excess Profits Duty and 
Corporation Profits Tar where the statutory 
wording was wider than it 13 in this Act 
see Morning Post Ltd v George 1942 ITR 
Suppl 20 23TC 514 

CJ5) Kirk Randall Ltd V Dunn 8 
TC 663 General Corpn Ltd v C I T 
1935 ITR 350 See also Merehiston Steam 
ship Co Ltd y Turner 5 T C S^O Inder 
ehand San Bam r C I T [1953] 23 IT R 
437 442 

(1) General Corpn Ltd v 0 I T 
1935 ITR 3o0 355 Inderehand Uan 
Bam y 0 I T [1953] 23 IT R 437 442 
Machinery Manufacturers Corpn Ltd r 
C I T [1957] 31 ITR 203 216 

(2) Morning Post Ltd v George 1042 
ITR Suppl 20 23TC 514 


3a 


S.2(4) 




34 


THE INDIAN INCOME TAX ACT 


s 2(4) "trade ”(3) Ae Clyde, L P , said in Balgoicnie Land Trust Ltd v 1 R (4), “A 
single plunge may be enough, provided it is shown to the satisfaction of the Court 
that the plunge is made in the waters of trade, but the sale of a piece of property— 
if that is all that is involved in the plunge—may easily fall short of anything in the 
nature of trade Transactions of sale are characteristic of trade, but they are not 
necessarily distinctive of it, much depends on the circumstances ” 


The case law on the elusive boundary line separating transactions on capital 
account from transactions constituting adventures in the nature of trade, is dealt 
with post under sec 3 Capital accretion and income artsing from sales ’ pp 99/107, 
and under sec 4(3)(v») ‘ Isolated speculations' ’ p 22b, and “ Receipts arising from 
business, pp 227/36 The question of the date of receipt of income from a single 
venture is dealt with post under sec 4(1 )(o), ‘ Smgle^transaction,”, p 162 


Business carried on in the course of administration, or winding up 
or liquidating a concern —'The hquidator of a company m merely realising the 
assets of the company(5) or m merely lettmg out the plant, machinery or other 
assets of the company when the normal business activities have come to a close(6), 
cannot be said to carry on any business On the other hand, the hquidator may carry 
on the company s business m so far as is necessary for the wmding up or may realise 
the assets of the company in such a way as to involve the carrying on of trade(7) 
Similarly in the case of a firm or other business concern, the trading activities may 
be continued even after dissolution in order to facibtate the wmding up{8) The 
legal represehtatives of a deceased person(9) or trustees for creditors(lO) may carry 
on the business for some time in the course of wmding up the estate or they may 
choose not to continue the business but may merely realise the estate to the best 
advantage(ll) Thus where the executors of a deceased money lender merely 
collected the outstanding dues and did not advance any fresh loans they were held 
not to carry on any business of money lending(12) See also under sec 3, 3 4 * 6 Capital 
• accretion and income arismg from sales ’ sub heading Sales in winding up ’ p 106 


(3) Per Scott L J Smtth Barry v 
Cordy 28 T C 260 260 (C A) Naram 
Swadeshi Wvg Mills v C E P T [1954] 
26 I T R 765 773 (S C ) Radha Debt Jalan 
v C I T [1951] 201T R 176 184 Martin 
v Lowry II TC 207 (ff L) Rutledge v 
I R 14 T C 490 See the other cases of 
isolated transactions amounting to adven 
tures in the nature of trade dealt with under 
see 3 Capital accretion and income arismg 
from sales p 99 and under sec 4(3)(ou) 

Isolated speculations p 226 and Re 
ceipt9 arising from business pp 227 36 

(4) 14 T D 684 691 

(,j Liquidators of Pursa Ltd v O I T 
[1954] 2a ITR 265 275 (SC) Wilson 
Box {Foreign Rights) Ltd v Brice 20 TC 
736 I I v Old Bushmills Distillery Co 
Ltd 12 TC 1148 Even if the hquidator 
does not carry on any business ho may 
be assessed in respect of profits which 
accrued to the company prior to liquidation 
and which are received by the liquidator 
after tho date of liquidation —see 1 It y 
Oban Distillery Co Ltd 18 TC 33 

(6) A arain Swadeshi H ry Mills T 
C h P T [19^4] 20 ITT 70., (SC) 
Cf Albar Mfg t Iress Co iJd (7m Ltj) 


v C I T [1957] 31 XT R 99 

(7) Baker v Cook 1939 ITR 284 21 
T C 337 Wilson Box (Foreign Rights) Ltd 
v .Brice 20 T C 736 742 For the case of 
a company formed with the object of 
taking over nursing and realising the asset* 
of another company in liquidation see 
Comra of Taxes v Melbourne Trust Ltd 
1914 AC 1001 (PC) ~ , m 

(S) Muthukaruppan Cheltiar V C t i 
1943 I T R 540 Jd.RO Kane d Co 
v I R 12 TC 303 (HL) Uitlerns d 
Fowler v Murray 17 T C 77 (C A ) 
Shingler v P Williams d. Sons 17 TC 574. 

(9) Executrices of Philip Wfishery V 

I R 17 TC 690 bewbam* Syndicate v 
Hay 22 TC 401 (CA) I R v • 

Executors 33 T C 6 Wood v Block s 
Executor 33 TC 172 PaUullo s Trustees 
v / R 36 TC 87 Seo al«j Dubashs Let 
tutors v C I T [I9ol] 19 ITR- W 
(SC) 

(10) Armitagev Moore 4 TC 10® 

(11) Cohans Executors v I R I- * 

002 (C A ) Marshall s Executors v Jot9 
TC 250 _ 

(12) Estate of Lola Shankar Sha* » 

C I T 1046 1 T R COO 609 
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Whether a trade is carried on in the course of winding up or realising the assets >S 2(5j 
of a business concern, is a queation of fact to be determined upon the particular | 
circumstances of each case(I3), but the Court would interfere where the finding of 
fact is without any evidence to support it or is inconsistent with the evidence or 
contradictory of it(14) 

Reference to Court -—See under sec 4{3)(t ni), p 242, and sec 10(1), 
p 327, fost 


CAPITAL ASSET 

Cl (4A) "Capital asset" —The definition of "capital asset "was inserted 
b) the Income tax and Excess Profits Tax (Amendment) Act 1947, which also 
introduced sec 12B taxing capital gams for the first time Under sec 12B the 
profits or gains arising from the sale, exchange, relinquishment or transfer of “a 
capital asset" UroJimught to„charge 

A partner s share m a firm is a capital asset(14c) 

Sub-cl (ui) Agricultural land—Sub cl (ui) excludes from the definition 
of "ca pital asset” any landjrotn which the income derived isf agricultural income 
* J list as “agricultural income is exempt from tax under section 4(3)(tm’), the capital 
gains ansing.from the"transfer of agricultural land is exempt from the tax on capital 
gains But in-order to qualify for exemption it is not enough that the land was 
once agricultural land it must be agricultural land at the time of sale(14h) 

COMPANY 

Cl (SA) " Company'' —Under the general law a company is a juristic 
person and is distinct from the shareholders it is the company which owns the 
property and not the shareholders(15) The present definition of company was sub 
stituted by the Indian Finance Act 1949 For the purposes of this Act * compauy” 
has a much wider connotation than the word bears under the Indian < ompanj 
law Under this Act “company” means (») any Indian company as defined m 
cl (7A) (ti) any association, whether incorporated or not, and whether Indian or 
non Indian, which is or was assessable, or was assessed, as a company for the assess 
toent year 1947-48 or (ut) any association whether incorporated or not, and 
whether Indian or non Indian, and whether carrying on busmess in India or not(lG) 
which is declared by general or special order of the Central Board of Rev enue to be 
a company for the purposes of this Act Thus in order to determine whether a 
company is a company within the meaning of the present definition it rn u be 
necessary to ascertain whether it was assessable or was assessed as a company for 
the assessment year 1947 48 The definition of ' company ” as it stood for the 
assessment year 1947 48 ran as follows — 

“'Corapanj means a company os defined m the Indian Companies Act 1913 
0 II of 1913), or formed in pur suance of an Act of Parliament or of Royal 

(141) Jlohamed Othuman Sahib v C i T. 
[1057] 31 ITR 4SO 

(16) Bacha Gu dar v Cl T £10^51 27 
ITR 1 5 (S C) 

<!C) Prior to it* amendment In 1040 
this sub section expressly lequired that an 
association should carry on busmens in 
Rritisl) India before it con! ! I*? tie Itnxl 
to be a company by the Central Hoard 
of Revenue 


I (13) 1 Ji v Old huakmtUi lint tilery 

, Co Ltd 12 TC 114S J III O Kant A 

( Co v / R 12TC 303 348 (II L) Ihlltma 

j t Fowler v Murray 17 TC 77 87 80 

(CA) Gharuhyam Das Gangadhar v C I T 
[10-1] 10 ITR 310 

j (14) Liquidators of Puna Ltd ▼ C I T 

5 [10-4] 2- 1 T P 20- 273 (S C ) j 

(Ho) PoafnJirawi Anttfu t C I T 
[1057]31 ITR 711 
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By seo 8(2) of the Indian Finance Act, 1949, the present definition is given 
retrospective effect and is made to apply in relation to all assessments for the 
income tax year 1948 49 and subsequent years, whether such assessments have, or 
have not, been made before the commencement of the said Finance Act But the 
definition of an ‘Indian company” in cl (7A) has been repeatedly changed smee 
1949 and therefore the question whether a company is an Indian company_within 
the meanmg of sub cl (t) of this clause must bo determined with reference to_ the 
provisions of cl (7A) as they stood in the relevant assessment year" 

In exercise of the powers conferred by this sub section the Central Board of 
Revenue has declared by a Notification dated the 3rd March 1951, that a company, 
formed and registered under a law in force in quondam Part B States, the registered 
office of which is situated m the taxable territories and which has filed a return of 
mcome under sub sec (1) or sub sec (2) of sec 22 within the period allowed by the 
notice or within Buch period as may have been specifically extended, shall be a 
company for the purposes of this Act (See Vol II, Div 3 p 295) 


Charter or Letters Patent, or of an Act of the Legislature of a British posses 
sion or of a law of an Indian State, and includes any foreign association, 
whether incorporated or not, which tho Central Board of Revenue may, by 
general or special order, declare to be a company for tho purposes of this 
Act” 


It is to he noted that even an unincorporated association may be declared 
to he a company under this Act In other words, what is not a legal entity may 
be assessable as a company No^association or foreign company can claim as of 
right, that it should be declarecfto be a company by the - CentraT~ Board~6f Re WnifS 
But a company which is registered under the Indian company law wbiiIff~faH 
within cl (j) of the definition, and must be assessed as a company, even though its 
certificate of incorporation may have been improperly obtained for the certificate 
is conclusive under sec 35 of the Companies Act 1956 A company may be in _ 
corporated for a purpose other than that of carrying on busin ess( l7j "ATompgny.. 
registered under seff~25 of the Companies Act, 1956 without a commercial or profit 
making motive must nevertheless be assessed as a company*undcr this Act(18) 

A company m liquidation is a “company’ within the meanmg of this sub section 
and the Department is entitled to call upon the liquidator of the company, as its 
principal officer, to make a return(l9) 

“Limited compames who carry on business are separate taxable persons, 
and the profits and gams of their several businesses are separate profits and gains 
for the purposes of the Income tax Acts This is none the less true if one of the 
compames should be the parent company and the other or others may he its sub 
Bidiaries of which the shares are held or owned by the parent company’ (20) 
i Under the Government Trading Taxation Act 1926 the Government of 
I any part of Her Majesty s Dominions which carries on a trade or business is 
deemed to he a company within the meanmg of this Act for the purposes of levy 
I and collection of tax on its business profits(21) 


{17) Lakskminarayan Earn Oopal A Son 
Ltd v Goil of Hyderabad [1954] 25 IT R 
449 460 (SC) 

(18) Upper India Chamber of Commerce 
v C I T 1947 ITR 263 270 Chamber 
of Commerce Bapur v C I T 1936 ITR 
397 

(19) C I T v Official Liquidator 
of Agra Spy A TTty Mills Co Lid 


1934 ITR 79 Earn Paint Colour 
A Varnish Works Ltd v Federation 
of Pakistan [1965] 27 ITR 475 

(20) Per Viscount Maugham Odhams 
Press Ltd v Cool 1941 ITR SupP 1 9 

I0 (2lf *A B Wadia t C 1 T 1949 
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One -man company —A one man company is a distinct assessable and legal 
entity as much as any other company(22) “A company may control another com 
pany or an individual or an individual may control a company but it does not 
necessarily follow that because the mdrv idual controls the company, or the company 
controls the company, or the companj controls the individual, that the business 
carried on by the person or company controlled is nccessarilj a business carried on 
by the controller* (23) But if the person who holds the beneficial interest m all 
or almost all the sharts of the companj causes such an arrangement to be entered 
into between himself and the company as constitutes the company merely his 
agent for the purpose of carrying on his own business the business will become, for 
aU taxing purposes^/ns business and not that of the companj and he himself would 
bo assessable on the“profifs'of the“l)usmess(24) Whether the’eompany is a sham 
dr simulacrum of taere cloak for the principal whose business the company carries 
on as the agent or nominee is a question of fact depending upon the special 
circumstances of each case(25) The burden of pro\ mg that the company is a sham 
or simulacrum or mere agent or benamidar for another lies on the Kevenue(l) 

Assessment on companies —As regards liabihtj to tax, a company 
differs from other assessees m three vital respects—(*) Under the Finance Acts the 
minimum taxable limit prescribed for other assessees does not apply in the case 
of a company a company is liable to both income tar and super tax howe\ er 
small its income may be (ttj A company has.to^payjncome tax at a flatmate 
on the uhoh of its total income whereas oilier assessees are taxed according to 
the graduated scale or slab system (tu) A company has similarly to pay super tax 
on the whole of its total income at a flat rate (s ubject to rebate) whereas m the case 1 
of other assessees super tax is payable at -varying rateson the slab system with an , 
i nitial ex emption margin The quper tax in the case of a company is tantamount j 
to ancToften called corporation tax Under sec 6GA no super tax is payable by a | 
company m respect of dividends received from such Indian companies as fulfil the j 
conditions Bet out in that section Under the present sec 23A which has been I 
substituted by the Finance Act 1955, in certain circumstances an additional super¬ 
tax is levied on the undistributed profits of companies in which the public are not 
substantially interested 

A company is assessed on its income of the previous year and not on tho' 
amount it distributes by way of dividend If the company's total assessable income 
during the previous year is nil, it will not be liable to any tax, although it may pay 
dividends out of its reserve fund(2) 


Company does not pay the tax on behalf of its shareholders —The 
company itself is chargeable to tax on its profits as a distinct taxable entity, and it 
pays the tax in discharge of its own liabihtj and not on behalf of or as agent for 
its shareholders^) The result is that the shareholder is taxable in respect of the 


(22) O A Trust Lid v Rees 23 TC 
217 Stanley x Gramophone A Typetcnler 
Ltd 6TC 358 (C A) / R x John Sansom 
8 T C 20 (C A ) Kodak Ltd x Clark 4 
TC 640 

(23) Per Phillimore J Kodak Ltd v 
Clark 4 T C 649 6S2 

(24) See Stanley x Gramophone A Type 
artier Ltd 6 TC 368 374 378 380/1 
(C A) Str Dtnshaw Petit x C 1 T 2 
ITC 255 Apthorpe x Peter Schoenho/en 
Brewing Co Ltd 4 TC 41 (C A ) I R x 
John Saruom 8TC 20 24/5 29 31 I R x 
Morgan Grenulle Gann 20 TC 629 636 


(25) Stanley v Gramophone A Type 
writer Ltd 5 1 C 358 374 378 382 (C A) 

(1) <Sir Dinshaio Petit x G 1 T 2 
ITC 255 2C9 

(2) See Lahta x Tata Iron A Steel Co 
Ltd 19401TR 337 

(3) Lahta x Tata Iron t Steel Co Ltd 
1940 IT R 337 345 Accountant General 
Raroda Slate x G I T 1948 ITR 78 
87 Gull v 1 R 1940 ITR Suppl I 4 
(H L) Barnes x Bely Hutchinson 1940 
ITR Snppl 24 28 (H L) I R V Blott 
8 TC 101 136 (HL) Canadian Eagle 
Oil Co x Ktng 27 T C 205 247 (HL) 


S 2(5A: 
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( d ) any distribution bj a company on the reduction of its capital to the S 2(6A 
extent to which the company possesses accumulated profits which arose 
after the end of the previous year ending next before the 1st day of April, 

1933 whether such accumulated profits havo been capitalised or not 
Provided that ‘dividend’ does not include a distribution in respect 
of an} share issued for full cash consideration which is not entitled in the 
event of liquidation to participate m the surplus assets, when such distri¬ 
bution is made in accordance with sub clause (c) or (d) 

Prov ided further that the expression ‘accumulated profits ’ wherever 
it occurs in this clause, shall not include capital gams arising before the 
1st day of April, 1946 or after the 31st day of March, 1948 ’ 


‘ ‘Dividend’' —This definition of dividend is inclusive and not exhaustive(8a) 
It merely extends the connotation of the word “dividend” so as to comprise items 
of distribution by a company which normally may not be regarded as ‘dividend ” 
The five instances of dividend enumerated m this Bub section are all of them cases 
of distribution or payment, out of or to the extent of, accumulated profits of the 
company " The normal dividend which is paid out of current profits i e , the profits 
of the year for which the dividend is declared, would of course be ‘dividend” for 
the purposes of this Act, though it is not covered by the enumerative definition in 
this sub section 


Under the Companies Act 1956, accompany cannot pay dividend other¬ 
wise than out of the profits.of the year or anj other undistributed profits(9) But 
“there is nothing m law to prevent a company using an income receipt as cash m 
its hands to discharge a capital liability or to purchase a capital asset and then, 
after the close of its financial year paying a dividend out of other cash or borrowing 
for the purpose to the extent of the credit balance standing on profit and loss 
account (10) A dividend need not necessarily be paid m money , it may be paid 
m money’s wort)Tby_ the'dehyery sayrof goods or securities or shares m another 
company(ll) Non observance by The company of the formalities required by the 
company law for declaration of dividend would not affect the shareholder’s Lability 
to taxation in respect of the dividend(llo) Under sub sec (GC), “income’ js 
defined as including “dividend” Under sec 16(2) net dividend must be grossed 
up before jt is included m the aa sessee’a Tbtall hcbme See notes £o*iKat section post 
Norm ally, a shareholder is liable to pay super tax but mot income tax on the 
dividends he receives'’ for income tax paid by the company is deemed to have been 
paid by its shareholders (See secs 18(5) and 49B See further ante under sec 2(6), 

‘Company does not pay the tax on behalf of its shareholders’ ) 

In considering whether a distribution by a company is dividend or not the 
personal motive or purpose of the individual shareholders is irrelevant, and if the 
distribution in law does not amount to a dividend, no tax can attach to it whatever 
may have been the object underlying the distribution m that form(12) ‘In any 
case desires and intentions are things of which a company is incapable These are 
the mental operations of its shareholders and officers The only intention that the 


(8a) Kantilal Mantlal y C l T [1956] 
30ITR 569 

(9) See see 205 of the Companies Act 
1956 and E ra Proprietary Estates Ltd y 
C I T 19o0 IT R 762 769 

(10) Per Viscount Simon L. C Thomas 
Fattonm ( Lancashire) Ltd v 1 It 24 T C 
J28 347 (HL) Montague Burton Ltd 
T / it 20 T C 48 70/1 77 (H L) 


(1J) I Jt v BIoll 8TC 101 133(HL) 
Pool y Guardian Jmestmsnt Trust Co 
Ltd 8 T C 167 177 Briggs r I B 17 
TC 11 Kantilal Manila! v GIT (1956] 
30 IT R 569 

(11a) Kantilal Manila] v C J T [1956] 
301TR 669 

(12) C I T v Mercantile Bank of India 
1936 IT R 239 248 (PC) 
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S 2(6A) company has is such as is expressed in or necessarily follows from its proceedings 
It is hardly a paradox to say that the form of a company’s resolutions and instru 
menta is their substance ”(13) 

i If a company m^wh ich the public are not substantially interested distributes 
| as dividends less than a certaih*percentage of its net assessable income, fheTncbme- 
tax Officer must, under sec 23A m certain circumstances levy ah additional super 
tax on the company on the undistributed balance of the company’s net assessable 
income 


A distribution of accumulated profits among shareholders, the amounts being 
not paid in cash but credited to the shareholders’ individual loan accounts with the 
company, would nonetheless be taxable as dividend in the shareholders’ hands(14), 
unless the dividend is set ofi by the company agamst a loan which itself had been 
assessed as dividend(15) Similarly, a dividend would be taxable as such though 
it may be distributed on the understanding that it should be used by the share¬ 
holders m purchasing further shares in the company{16) 

Sub-cl (a) Distribution of accumulated profits entailing release 
of company’s assets —Bonusshares —Under this clause, “dividend’’includes 
any distribution by a company (i) which is of accumulated profits whether capita 
lised or not, and (u) which entails a release by the company to its shareholders of all 
1 or any part of its assets the two conditions being cumulative T he Explanat ion 
!makes it clear that “accumulated profits’ does not include capital‘gaTns^except 
capital gams arising in the years 1946 48 or after the 31st March 1956, when capital 
gams would be taxable as income A'chstribution of accumulated profits^whether 
capitalised or not which does not entail a release by the company of its assets, 
would not be “dividend ” 


Where a company capitalises its accumulated profits and issues bonus shares 
to its shareholders the allotment of bonus shares does not entad a release of any 
of the company’s assets —the company merely increases its capital by retaining 
the amounts available for distribution as dividends(17) The bonus shares only 
give the shareholder an extra share in the capital of the company—they simply 
confer a title to a larger proportion of the surplus assets if and when a general 
distribution takes place as m winding up The company does not part with any 
of its capital or assets the profits remain With the company after being trans¬ 
muted into capital The House of Lords held in / R v Blott[ 18) that b onus share 8 
are not dividend or income at all but constitute a capital recei pt in IhlThamiSoijh j 
shareholder, and the position is the samlT'under”this Act(19) ^"Viscount Uave said 
in that case(20), “The transaction took nothing'out of the company s coffers, 
and put nothing into the shareholders’ pockets and the only result was that the 
company, which before the resolution could have distributed the profit by way o* 
dividend or carried it temporarily to reserve came thenceforth under an obligation 
to retain it permanently as capital It is true that the shareholder could sell his 
bonus shares but in that case he would be realising a capital asset producing income, 
and the proceeds would not be income in his hands ” __ 


(13) Ter Lord Sumner I It v Fisher S 
Executors 10 T G 302 340 (H L.) 

(14) I It v Doncaster 8 T C 623 

(15) See sec 2(6A)(tii) 

(16) Tfoev / i? 8TC 613 

(17) Under the special provisions of the 
Australian statute which does not require 
a release of the company* asset*, bonus 
•hare* h*Te been held to bo dividend see 
A *chains t Comr of Taxes 1941 LTR 
Suppl 53 (PC) 


(18) 8TC 101 

(19) C I T v Ramasxeamy Chett\ar 
1941 ITR 656 C 1 T v Bmny d to 
1 IT C 3oS Steel Bros d Co v C I 3 
1 I T C 320 See also Bouth y Sproule 1 
AC 385 (HL) and the ratio of / « r 
Fishers Executors 10 TC 302 (HL) Wj 
C I T y Mercantile Bank of India 1930 

ITIt.239(PC) though the lost two coses are 

now superseded by aub cl (6) of this clou** 
(20) 8TC. 101 135 
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Similarly, where a company bona fide decides to capitalise its accumulated i S 2(6A 
profits hut offers its shareholders'the option ofacceptmg bonus shares or receiving! 
m cash the nommal value of the bonus shares, the bonus shares accepted instead ^ 
of cash would not be dividend{21) but if a shareholder elects to receiv e cash wholly 
or partly m heu of shares the cash would be dividend in his hands(22) Bonus 
shares as stated above are not dividend But the position is entirely different , 
where a company, instead of paying a dividend in cash or allotting its own bonus 1 
shares, distributes to its shareholders shares of another company If a company i 
applies lts^Ccumula ted "profits to buying the shares of another company and 1 
then distributes those shares among its own shareholders there would be a 
distribution of accumulated profits entailing a release of the company’s assets f 
and the shareholders would receive dividend in money’s worth(23) Thus where 
the shares of a subsidiary company are acquired by the parent company and the 
parent company declares bonuses on its own shares to be satisfied by the issue to 
its shareholders of the shares which it has acquired in the subsidiary company, the 
shares so distributed would constitute ‘dividend” in the hands of the shareholders 
of the parent corapany(24) ' 


When bonus shares are paid off —It has been noted above that the issue 
of bonus shares bj a company does not fall within sub cl (a) for it does not entail 
the release of any assets by the company Thus bonus shares are not taxable as 
dividend when they are allotted to the shareholders But the further question that 
arises is whether, when bonus shares are paid off by the company the payment 
constitutes a dividend within the meaning of thi3 clause Where accumulated 
profits are capitalised and redeemable preference shares are issued by way of bonus 
the payment made by the company on redemption would constitute a distribution 
of capitalised profits entailing a release of some of the company’s assets and would 
consequently be taxable as dividend under sub cl (a) of this definition Where, 
however, accumulated profits are capitalised m the form of ordinary or preference 
bonus shares and such bonus shares are paid off on the liquidation of the company, 
the wording of sub-cl (a) seems inappropriate to deal with such a case which must 
bo considered with reference to sub cl (c) for that sub-clause specifically deals with 
distribution out of accumulated profits of the company on the liquidation of the 
company(25) Before the amendment made by the Finance Act, 1956, sub-cl 
(c), unlike the other Bub-clauses in this clause, simply referred to “accumulated 
profits” without the additional words “whether capitalised or not ’ In the 
absence of the last mentioned words profits which had been capitalised could not 
be regarded as profits at all for upon effective capitalisation, profits entirely shed 
their character of income and become capital(i) Consequently when bonus 
shares ucrc paid off on liquidation out of assets representing capitalised profits, the 
shareholders did not receive an} distribution of “profits” and the payment made 
on liquidation m respect of such shares was not dividend (2) But the Finance 


(21) I R v Wnght II TC 181 (CA) 
BoucX v Sprov.lt 12 A C 385 (II L.) For 
a caso where there was neither capitalisn 
tion nor any bonajtde intention to capitalise 
see 1 r v Doncaster 8 T C G23 

(22) I J? v Colt 11 TC 181 That 
part of tho judgment which decides that 
oven tho shares accepted partly in hen of 
Cash would bo dividend, is it is submitted 
no longer good law aficr tho decision of 
tho Court of Appeal m / R v Wright 
supra. 

(23) Pool r Guardian Investment Trust 


I/U A<ia o ± 1U( approve*! oy il in 

I R v Ftsher s Extculors 10 TC 302 333 

(24) iri/liPMon v / It 1C TC 52 
Briggs v I R 17 TC II 

(25) Sco notes to tul>-^L (c) Ww 

(1) Bandas Acfnsthl t C I T f 10>J51 
27 I Tit GS4 8c oil r Rsjz & TX. 101 
fijh) C£ C 1 T r AlntAaXad Adeanc* 
Mills iJd 19101T ’5 srA th* oth»r 

oW rt, < IA 

"j’itp c 1 T [1Sj57 
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S 2(6A) Act, 1956, has changed the law on this point by adding the words “whether capi 
jtahsed or not” Now bonus shares would attract tax when they are paid off on 
I the liquidation of the company —— 

Sub-cl (b) Debentures, debenture stock and deposit certifi¬ 
cates —On general principles, where a company capitalised its accumulated profits 
and distributed bonus debentures among its shareholders it was held that the 
debentures were not dividend or income at all in the hands of the shareholders^) 
Viscount Cave, L C , said in I R \ Fisher's Executors[\) "No doubt, the share 
holders got debenture stock which, like the shares in Bloll s case(5) was a valuable 
thing, hut they had no power to call m the stock, which gave them no present 
right to receive any part of the company’s assets either in money or m money’s 
worth, but onlj entitled them to a sum to be carved out of those assets if and when 
the stock was paid off It is true that debenture stock, unlike shares, creates a 
debt, but the debt w tins case was not presently payable and may never become 
j payable while the company is in existence The whole transaction was ‘bare 
machinery’ for capitalising profits and mi olved no release of assets either as income 
or as capital ’ But the Indian Legislature has deliberately departed from.lhis view 
in the present dlause Under this sub clause distribution of "bonus debentures, 
debenture stock or deposit certificates m any form, by a company among its share 
holders would be distribution of dividend and consequently inco me in th e hands 
1 of the shareholders "but only to the”extent to Which the company possesses accumu 
i- lated profits whether capitalised or not The reference to deposit certificates was 
inserted by the Finance Act, 1955 to supersede the decision of the Madras High 
Court(6) that where a company did not pay dividend m cash but issued to share 
holders bearer deposit certificates paj able on or before a certain date, the deposit 
certificate was like a post dated cheque or a promissory note, and m such a case 
there was no release by the company of any of its assets and no distribution of 
dividend within the meaning of this clause as it then stood 

Sub -cl (c) Amendment —The present sub-cl (c) was substituted by the 

Finance Act 1956, with effect from the 1st April 1956, for the following sub-clause 
“(c) any distribution made to the shareholders of a company out of 
accumulated profits of the company on the liquidation of the company 
Distribution on liquidation of a company —In I R v BurreU{1) the 
Court of Appeal held that accumulated and current profits distributed by the 
bquidator among the shareholders on the liquidation of a company are not dividend 
or income at all m the hands of the shareholders The ground of the decision was 
that a liquidator cannot declare or distribute a dividend on the liquidation of a 
company undistributed profits can no longer be distinguished from capital the 
accumulated and current profits become merely surplus assets m the hands of the 
bquidator, and what he distributes among the shareholders is capital being merely 
their Bhare in the property and assets of the companj (8) To supersede the decision 
in Burrell s case sub-cl (c) expressly provides that any distribution made to share 
holders on the bquidation of a company out of the company’s accumulated proh 
falls within the definition of ‘dividend’ and is consequently taxable as income 
in the shareholders hands _ _ # 


(3) I It v Ft her s Executors 10 T C 
302 (HL) C 1 T v Mercantile Bank 
of India 1936 IT It 239 (P C) Whitmore 
v I B 10 TC 645 

(4) 10 T C 302 333/4 (H L ) 

(5) 8TC 101(HL) 

(0) C 1 T y 1 1 svanatha Pao 19o0 
ITR 63 


(7) DTC 27 v . _ 

(8) See also Oirdhardas d Co Ltd 

C I T [1957] 311T R 82 The P nnci [’ 1 ® , 
Burrell e case does not apply to P^BcrsWP® 
See C I T v Muthularvppan Chaw 
1935 ITR 208 (PC) See further post 
under see 3 Amounts received on winojag 
up of company or dissol ation of firm p 1 
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Before the amendment of this danse by the Finance Act, 1955 its operation S 2(6A) 
was restricted to only the accumulated profits which arose during the six previous 
years of the company preceding the date of liquidation —t e the six accounting 
years preceding the commencement of the accounting year in which the liquidation 
took place(9)—and any distribution out of the profits made by the company in 
the accounting year in which the liquidation took place did not fall within this 
cIause(9o) But after the amendment by the Finance Act, 1955, the accumulated 
profits of any past year are brought within the net 

Prior to the amendment by the Finance Act 1956, this sub-clause unlike the 
other sub clauses m this clause merely referred to accumulated profits without 
the additional words “whether capitalised or not ” The result was that a distn 
bution on liquidation out of capitalised profits e g , a distribution made m respect 
of bonus shares or a distribution out of profits capitalised by converting partly 
paid into fully paid shares was not dividend(lO) (See ante under "When bonus 
shares are paid off,” p 41) But after the amendment made by the Finance 
Act 1956 a distribution on liquidation even out of capitalised profits is taxable 
as dividend All that the present clause requires is that the profits out of which 
the distribution is made should be accumulated profits before the date of liquidation 

The Bombay High Court held that the expression "accumulated profits” 
referred to the profits out of which the distribution was actually made Any 
notional income of the company on winch the company had been assessed but which 
never reached the company’s hands and which consequently was not available 
for distribution among the shareholders—e g notional dividend income under 
sec 23A before the amendment of that section m 1955—could not be taken into 
account for the purposes of this clause(lOa) This decision was rendered when the 
clause referred to 'distribution out of accumulated profits’ After the 
amendment by the Finance Act, 1956 the clause refers to ' distribution 
attributable to the accumulated profits” It seems that this decision would hold 
good even in cases arising under the amended clause 


Sub -cl (d) Distribution on reduction of capital —A company may, 
instead of increasing its capital by capitalising its accumulated profits devote its 
accumulated profits to reducing its capital In other words the company may, 
out of its accumulated profits pay off any share capital which is in excess of tho 
wants of the company(ll) Or a company maj first capitalise its accumulated 
profits and increase its capital by issuing bonus shares and then reduce its capital 
by paying off such bonus shares Under this clause any such distribution by aj 
company on the reduction of its capital is*”dividend” to the extent to which the j 
company possesses accumulated profits*which"ardse after the end of tho previous j 
year ending next before the 1st April 1933, whether such accumulated profits have 
been capitalised ot not The object clearly is to bring to charge a distribution 
of accumulated profits disguised as a reduction of capital This is tho only sub- 
clauso among the five mentioned in this clause, which restricts the operation of 
the definition to accumnlated profits which had arisen within a particular 
time limit 


(9) Ilandas Aehrallal v C I T [IOjj] 
27 I Tit 6S4 See aba Dhandhanxa hedia 
&Co v C I T [19o7] 32 IT It 719 
(9a) Appavn Chetliar v C I T 
[1956] 29 IT It "6S Gtrdkardaj, 

A Co ltd v C IT [1957] 31 IT It 82 


(10) Ilandaj Aehrallal v C 1 T [1955] 
27 IT It 6S4 

(10a) C,rdhard<u <t Co Ltd v C I T 
[1057] 31 I T It 82 

(11) See sec 100 (1) (c) of the Companies 
Act 10^6 
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Sub-cl (e) and sub-els (n) and (m) Loans to shareholders and 
other monetary benefits —Sub cl (e) which was inserted by the Finance Act 
1955, has the effect of bringing to tax as dividend m the hands of the shareholders 
three types of pa} meats made by a company (a) any payment of any sum {whether 
as representing a part of the assets of the company or otherwise) by way of advance 
or loan to a shareholder , (6) any payment on behalf of a shareholder, and (c) any 
payment for the individual benefit of a shareholder The payment in any of the thrde 
cases is regarded as dividend only to the extent to which the companyjmssesses 
accumulated profits, and the sub clause applies only to companies in 
which the public are not substantially interested within the meaning of 
sec 23A 

» Sub cl (a) constitutes the onl} exception to the above rule, and it applies only 
1 where two cumulative conditions are fulfilled—first, the loan must have been made 
by the company in the ordinary course of its business and secondly money lending 
must be a substantial part of the company’s business Sub cl (m) gives relief by 
providing that any subsequent dividend paid by a company would not be taxable 
to the extent to which it is set off by the company against any loan or other mone 
tary benefit which has been treated as a dividend within the meaning of cl (e) If 
the dividend is not so set off but is paid to the shareholder while the loan remains 
outstanding the benefit of sub cl (nt) cannot he obtained 

Under cl (e) the loan or other payment is taxable as dividend in the year in 
which the loan is paid to the shareholder or the payment is made by the company 
on behalf or for the benefit of the shareholder Sec 12(1B) brings to tax loans 
which had been paid to shareholders in years earlier than the previous year relevant 
to the assessment year 1955-56 which is the first assessment year for which cl (e) 
operates See further post notes to sec 12(1B) 

Sub-cl (i) Shares issued for full cash consideration —This sab 

clause enacts that a distribution on liquidation of the company or on reduction 
of its capital is not dividend if it is made m respect of any share (i) which has been 
issued for full cash consideration and (u) which is not entitled in the event of hqui 
dation to participate m the surplus assets Generally speaking preference shares 
are not entitled to participate m the surplus assets on liquidation 

Explanation —Dividend paid out of capital profits —The Explanation 
to thiB clause enacts that the words “accumulated profits’ wherever they occur 
in this clause do not include capital gams arising before the 1st April 1946, or after 
the 31st March 1948 and before the 1st April 1956(12) The only effect of this 
Explanation is that for the purposes of the artificial categories of dividend whicn 
are created by this definition accumulated profits would not include capital 
gams made during a period when they were not taxable Thus any distribution 
made to the shareholders of a company on liquidation out of the non taxable 
accumulated capital gams of the company would not be dividend But, as noted 
above the definition in this sub section is inclusive and not exhaustive and what 
normally would be dividend apart from this definition is not touched m any manner 
by this Explanation 

If a company pays an ordinary div idend out of its capital profits, i e , profits 
realised upon sale of some of its capital assets the payment is nonetheless ‘ mcomc 
taxable under sec 12 in the shareholders hands wheth er the pay ment is called 

(12) Capital gains arising between the or after the 3Iat March 1956 are chargeable 

1st April 1946 and the 31at March 1948 to tax under sec I2B 
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dividend or boqssfUl) A profit derived from the *nle of a capital asset would not S 
'•bc'tnxahirin the haniL of the companv if the salt took place at a time when the 2(6AA) 
capital gams tax was not in force But the capital profit which while it run amid 
in the hands of the companv, was not income of the company, becomes income of 
the shareholders when it is paid to them(14) This is now established by the decision 
of the House of Lords m I K \ Trus'cts of Keid(l5) where Lord hormand sum 
mansed the position thus—“A distribution of money to shareholders out of profits 
r ealis ed by the sale of the company s assets without any alteration of tho share 
capital is normally a pavment of the nature of income " It is fall icious to contend 
that when a company pays a dividend out of its non taxable capit d profits or 
sale proceeds of a capital ascct, it is not div idend or incomo at all m the *dmiholder s 
hands hut is a capital receipt AJmitfed^companv not m liquid \tion can make 
no payment by way of return of capital to its shareholders except as n step in an 
authorised reduction of capital Any otherjpayment made by it b) mi ana of which 
it parts with moneys to*its shareholders must and cm onl) be made. 1>\ waj of 
dividing profits "Whether tho payment is called 'dividend' or bonus', or mi) 
other name, it still must remain a payment on diusion of profits "(lfi) Cf on/e 
under sec 2(1), “Dividend paid by company out of agricultural incomo", p 29 
“Excess dividends ” —The provisions of the recent Finance Acts leaymg 
additional tax on the companv m cases where “excess di\ idcnds" arc distributed 
have been considered m the under mentioned cn^e^lT) 


EARNED INCOME 


Cl (6AA) " Earned income ”—It was only m 191 r > that this Act 

began to eschew tho inequit) of identical treatment of earned and unearned 
incomes Since that year this Act and tho succcssn o Fmanco Acts lia\ o recognised 
and maintained tho distinction between tho two t) pcs of incomo Tho distinction 
applies m tho case of residents and non residents alike 

' - ^ M Thlb“clau‘ic defines earned income Under vcc 15 V tho tax is not pa)ablo m \ 
respect of such portion, if any, of tho earned incomo ns is directed b) tho annual t 
Finance Act to bo deducted in making an assessment for that )iar, and for tho \ 
purposes of determining tho rates at which income tax (but not super tax) is ' 
pa)able the'assesscc s total income must bo reduced b) tho said portion(18) 

"jUie 1 definition m this subsection makes it clear that “earned incomo" can 
arise only where the atsessee is an individual, Hindu undn ided famil), unregistered 
fi rm or other association of person^*' 1 ' Tho income of a compnn), a local nutliorit) 
a registered firm or a firm assessed under sec 23(G)(6) can in no caso bo earned 
income The reason for the exclusion of companies nnd local authorities obv lousl) 
is that they are inanimate entities incapable of personal exertion , while tho reason 
for excluding a firm which is registered or treated as registered is that in tho caso 
of such a firm tho substantial tax is levied not on tho firm but on tlio partners 
who aro mdiv idually eligible for tho earned income relief 

It is obv ious that threo types of income—interest on securities, incomo from 
property nnd capital gains—can m no circumstances ho regarded as earned income 


(13) The observations suggesting the 
contrary in PAaltan Sugar II orL* Ltd v 
C J T 1049 ITR 409 507, are it h 
submitted incorrect. Tho observations to 
the contrary m i\ewma«n v I It 18 TCL 
332 303 (II L.) \rero based upon the special 
provisions of tho British statute 

(14) See In ro Dates 1928 Ch 632 

(15) 1919 ITK Supnl 41 49 

(10) Ter Lord Russell IhU r Permanent 


Trustee Co 1030 A C 720 731 (!’ C ) 

(17) I Inhinstone Spg «£ Dr? A!ills Co 
Ltd V C I T [19^5] 28 ITR 811 <7/7 
v Jalgaon Electric Supply Co Ltd [10^5] 
28 ITR 820( A hatau Malann Spg t 
Y>rg Co Ltd v C 1 T (105GJ30ITR 811 j 
iloUpur Zamindart Co Ltd v C I T 
(10>7]32 ITR C0C 

(18) See also the provision* of see* 
16(l)(a) 17(5) 60 ami 68 
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g Interest on securities (sec 8) is a separate and distinct head of income, and earned 
2(6AA) lncomG relief cannot be claimed in respect of such interest even if the securities 
constitute the stock in trade of the busincss(19) This definition provides three 
categories of earned income — 

(a) Salaries —Income taxable under the head “Salaries” is regarded as 
earned income “Salary” includes wages, annuity, pension or gratuity, fees, 
commissions, perquisites or profits in lieu of or in addition to salary or wages, 
and the value of rent-free quarters{20) 

( b ) Business profits—Income chargeable under the head “Profits and 
gains of business, profession or vocation” is earned income where the business 
profession or vocation is carried on by the assessee Where the assessee is a 
partner in a registered firm carrying on a business or profession the assessee’s 
share of profits is earned income only if the assessee is actively engaged m the 
conduct of the business or profession If the firm is registered the tax would 
be assessed on the individual partners and an actne partner’s share of profits 
would be earned income but not a dormant partner s If the firm is unre 
gistered, the firm itself would be assessed as a distinct entity, the profits of 
its busmess are earned income in its hands, and the question of any of the 
partners being active or dormant would not arise A partner’s share of profits 
m an unregistered firm is exempted from tax under sec 14(2) and excluded 
from the definition of earned income bj the last para of this clause, therefore 
even when computing the total income of the partner of an unregistered firm, 
the question of his bemg an active or dormant partner and his share of profits 
being earned or unearned income cannot arise Where business is earned 
on by trustees, the busmess profits may constitute earned income tn their 
hands within the meaning of this definition the cases on the point decided 
under the statutes of other countries are of little or no assistance(2IJ 

(c) Income from other sources —Income chargeable under the head 'Other 
sources’ is earned income only if it is immediately denied from personal exertion, 
or if it represents a pension or superannuation or other allowance given to 
the assessee m respect of his pa3t services or the past services of any deceased 
person ey an allowance given to the widow of a deceased employee Income 
from forests would not be earned income in the hands of an assessee who exer 
cises no direct personal control over the operations m forestry(21a) 


Under the last para of thi3 definition, income which is earned by the asses'ee 
and included in his total income under the provisions of this Act is his earned 
income though it may accrue m law to another person Thus where an assessee 8 
^ wife is i partner or his minor ch Id s admitted to the benefits of partnership m a 
| firm of which the assessee is a partner the wife’s or child s share of profits is 
| included in the assessee s total income under set ^J §(3 ). and it would be regarded as 
; the assessee s earned income if he is actively engagecTm the conduct of the partner 
^ ship busmess irrespective of whether his wife or mmor child is or is not so engaged 
(216) 

It is further provided m the last para of the definition that income which > 3 
exempt from tax under sec 14/2) or under a Notification issued under sec w M 
not to be regarded as earned income though it may otherwise fall within t e 


(ID) kotkari v C l T [1951] 20 I TP 
670 See Further under sec 6 post Income 
tax is onlv one tax p *.67 
(20) See-.ec 7(1) 

(M) See Syme v Comrs of Taxes 1914 
A C 1013 (P C) Fry v Shtels Trustees 6 


TC uS3 and MDougallv Smith 7 T< 
134 

(21a) Ramachandru Slarduraj ^ eo 

C I T [19’)i] 27 I T It 667 . T 

(216) Manmutku Nadar v C 1 
[1956] 30 IT R 670 
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definition The result is that the assessee gets the further benefit of exemption 
on the ground of earned income in the maximum amount permitted by the Finance 
Acts, m addition to the exemption, under sec 14(2) or under a Notification under 
sec 60, of other income which would otherwise fall to be regarded as earned 
income 


PARTNER ” AND •* PARTNERSHIP ” 


Cl (6B) “Firm”, "partner” and "partnership” —Validity 
of partnership —In this Act, "firm’, "partner” and “partnership ’ have the 
same meaning respectively as in the Indian Partnership Act, 1932 with one diffc 
rence viz , that for the purposes of this Act ‘partner’ includes a minor admitted 
to the benefits of partnership(22) 

Partnership” is the relation between persons who ha\c ag reed t o share the 
profits of a business earned on by all or any of them actmg for all Persons who 
have'entered into partnership with one another are called individually "partners’ 
and collectitely "a firm ” and the name under which their business is carried oil is 
called the "firm name (23) The mere fact that two persons take a commission 
agency business jointly would not necessarily constitute a partnership between 
them(24) A person,—e g, a deceased partner’s widow,—may be entitled to a 
share in the firm a profits, without being a partner(25) It is open to the partners 
to agree not to take the whole of the firm s profits for their personal use and to 
reserve a part of the firm’s profits for chanty, though Chanty cannot be made a 
partner(l) A trustee may be a partner without having any beneficial interest m 
the partnership^) Under Mahomedan law, all nghts in Wakf property vest in 
the Almighty A Non personal Being cannot enter into a partnership and there 
fore any partnership which purports to exist with a Wakf (represented by the 
Mutawalh) as a partner is no partnership in law(3) A sub partner cannot be 
regarded as a partner in the main firm(4) 

In’ order to constitute a partnership there must be at least two adults(4o) 
Where a partnership^deed'purports to be an agreement between a minor and 
adults making the minor a partner and therefore liable for losses such a partnership 
is not vahd(5) But the Madras, Bombay and Patn i High Courts ha\e held that 
such a deed may be liberally construed as constituting a partnership between the 
adults only with the minor merely admitted to the benefits of the partnership 
and the partnership may be held \alid upon such a construction(G) 


(22) See see 30 of tho Indian Partner 
ship Act 1932 See aUo sec 1G(3) of this 
Act under which there 13 included in 
an individual s total income hw wife s 
or minor child s share in hi3 firm a 
profits 

(23) See sec 4 of the Indian Partner 
ship Act 1932 

(24) Bentram Hootch and v C I T 
[1054] 25 1 T R 2S7 

(25) J P v Ltbvs» Psrecutora 27 1C 
136 (C A ) 

(1) JUanohar Das Kedar hath v C 1 T 
lOviOlTR 914 

(2) liaju CheUtar d Bros v C 1 T 
1949 I T It 51 57;8 Fry v Skiels Trustees 
C T C 683 

(3) Uoosen Kasam Dcda v C 1 T 1937 
I Tit 182 Cf Mohd Ishaq \ C I T 
[1951] 191T R. 70 


(4) C / T V Agardth Colliery Co [195j] 
271 Tit 510 

(4a) Durgabah d \armadabala Qupta v 
C 1 T [19u6] 30 I T R 101 

(5) Banka Alai Lajja Bam d Co v 
C I T [19j3] 241 T R 150 Boosen Kasam 
Badav C I T 1937 ITR 182 Bardutt 
Bay Gajadhar Bam v C 1 T 1950 I TP 
106 In the last mentioned case it was 
held that even if the partnership 
deed admits a minor only to the benefits 
of partnership but the agreement is entered 
into on behalf of the minor without the 
consent of bis natural or legal guardian 
tbo minor cannot be held to be duly 
admitted to tho benefits of partnership 

(6) Jakka Dtxayya d bona v <7 I T 
[1952] 221 TR 264 27o hneeniv C 1 T 
[1952] 22-1 TR 285 Dicarkadas Khetan d 
Co y C I T [I9o0] 29 IT R 903 bahat 
Bros V C J T [19o8]33ITR 40 
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PARTNERSHIP 


Partnership must be deemed to commence from the date when in fact it has 
commencedT'even though a partnership deed may be executed later(25) Where 
partnership fias in fact commenced from the date of execution of the partnership 
deed, it cannot be deemed to have commenced earlier even if the deed provides 
for retrospective operation no deed can alter the past(l) Likewise if a partner 
ship was in fact dissolved on a particular date, it cannot be held to have been dis 
solved earlier even though the deed of dissolution might refer to an earlier date as 
the date of dissolution for the purposes of adjusting the rights of the partners inter. 
se(lo) A partnership may be assessed as such even after its dissolution, for instance, j 
if it carries out after its dissolution contracts entered into before and earns profits(2) 


See, further, notes to sec 26A post 

Illegal partnership —Fictitious partnership —A partnership formed 
for an illegal purpose is \ oid(3) Illegal partnerships are dealt with under sec 3, 
‘Income tainted with illegality,’ post, p 81 Sham or fictitious partnerships 
are discussed post under sec 26A 

Two firms consisting of same partners —Two firms consisting of 
exactly the same partners may nonetheless constitute separate and distinct partner 
ships and carry on different businesses and the question whether two such firms 
are separate and distinct or whether they constitute only one firm is a question of 
fact to be determined upon the circumstances of each case(4) 

Joint family, company or firm, or the same individual in different 
capacities, as a partner —It is not only individuals who can be partners in a firm 
_An i ncorp orated_companyunay form a partnership-With an individual^) A joint 
"Hindu family as such cannot be a partner m a firm(6) But a joint Hindu family 
through its karta may enter into a \ahd partnership with a stranger(7), or with a 
separated member of the family(8) But in such a case it is the karti alone who 
becomes the partner and not the individual members of the family (9) S R Das J, 
delivering the judgment of the Supreme Court in Kshetra Mohan Sannyasi Charan 
Sadhukhan v C E P T (10) said “When two kartas of two Hindu undivided 
families enter mto a partnership agreement the partnership is popularly described 
as one between the two Hindu undivided families but m the eye of the law it is a 
partnership between the two kartas and the other members of the families do not 
ipso facto become partners There is however, nothing to prevent the individual 
members of one Hindu undivided family from entering mto a partnership with the 


(25) Haddington v O Callaghan 16 T C 
187 197 

(1) Ayrshire Pullman Motor Services ▼ 
I Jt 14 T C 754 n addmgton v O Callaghan 

16 T C 187 Shatk Mohamed Itoiother <t Co 
v C I T [1956] 30 IT R 747 753 See 
also Taylor v Chalkhn 26 T C 463 See 
further post under BeC 26A Instrument 
executed after end of accounting year 

(In) Shatk. Mohamed Roicther A Co v 
C 1 T [1956] 301T R 747 

(2) Hillems A Fowler v Murray 

17 T C 77 See further ante under sec 2(4) 
Business earned on in the course of 

administration or winding up or liquidating 
a concern p 34 

(3) Mohtdeen Sahtb A Co v C I T 
19501T R 200 

(4) Jesinghhai Ujanuht v C I T 1950 
I T R 23 and [1955J 281T R 454 differing 
from an earlier obiter to the contrary in 

Sons A Co v C 1 T 19461TR 


272 Marlin A Co v C I T 4 IT C 478 
Krishna Qinning A Pressing Factory v 
a I T 6 ITC 334 

(5) Latilla v I R 25 T C 107 (IIL ) 
Farrtl v Sunderland Steamship Co Ltd 4 
TC 60o 

(6) Ram Kumar Rammwas In re [1952] 
22 ITR 474 Kaniram Ha~arimull r 
C 1 T [1955] 27 ITR 294 

(7) Laehhman Das v O I T 1048 
ITR 35 41/2 (PC) Kaniram Bazanmvll 
v O I T [1955] 27 IT R 294 See also 
In re Mangalchand Mohanlal [1952] 21 
ITR 164 

(8) Atmaram Bhogilal v C I T [1952] 
22 ITR 305 

(9) Firm B ha gat Ram Mohan!al v 
C E P T [1956] 29 ITR 521 525 (SC) 
Ram Kumar Rammwas In re [19?2] 22 
ITR 474 C I T v Nandlal Gandalal 
[1955] 27 IT R 691 694 

(10) [1932] 24 ITR 488 492 
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individual members of another Hmdu undivided family and in such a case it is 
a partnership between the individual members and it is wholly inappropriate to 
describe such a partnership as one between two Hmdu undivided families ” If 
after the formation of a partnership between the harta and a stranger, the joint 
family is disrupted, the validity constitution or existence of the partnership is not 
affected thereby(11) The Madras High Court{12) held that the Hmdu Women’s 
Rights to Property Act (XVIII of 1937) (now repealed by the Hindu Succession 
..Act 1956) did not confer on the widow of a deceased coparcener the status of a 
coparcener in the family, nor did the Act clothe her with the right to represent the 
other members of the family as harta or manager of a joint Hmdu family Con 
sequently, an agreement of partnership purported to ha\ e been entered into by a 
widow on behalf of her minor sons and as representing the joint family was invalid 
In an earlier case(13), the Nagpur High Court took the contrary view, viz, that a 
widow was competent to become the harta of a joint family and to enter into an 
agreement of partnership m her representative capacity as the karta 

The Privy Council held m Lachhman Das v C I T (14) that there can also be 
a valid partnership between a harta of a Hmdu undivided family representing the 
family on the one hand and an undivided member of that family m his individual 
capacity on the other But there can be no partnership m law between the same 
individual acting on the one hand, as the karta of a joint Hmdu family and, on the 
other as a partner in his individual capacity(15), even as there can be no partner 
ship in law between the Mutawalli of a Wakf or a trustee in his representative 
capacity and the same individual m his personal capacity(16) or between the 
guardian of minors in his representative capacity on the one hand and himself m 
his individual capacity on the other(17) 

The Supreme Court laid down in Dulichand Laxmmarayan v G I T (17<0 
that Bince a firm is not a legal entity, a firm as such cannot enter into a partner 
ship(18) But as a Full Bench of the Allahabad High Court held m Ghandnka 
Prasad Ram Suarup v C I T (19), where two firms enter into a larger partnership, 
the larger partnership is in law a partnership between the individual members oi 
the two firms and is valid(20) Similarly, if a firm enters into a valid larger 
partnership with an individual(21) or with a harta as representing bis joint HiP d “ 
family(22), the larger partnership would in law be composed of the members 
the firm and the individual or the harta The larger partnership may be assesse 
as a firm(23) or in any event as an “association of persons” under sec 3 and sec « 
of this Act(24) __ 


(11) O I T v Duduala A. Co 1050 
ITR 653 

(12) Radha Ammal v C I T 1050 
ITR 225 

(13) G I T v Laxmi Rarayan Raghu 
nathdas 1918 ITR 313 

(14) 1948 I T P 35 

(15) Lolenath Prated Dhandf onia v 
C IT 1940 ITR 309 approved by P C 
m Lachhman Das v C I T 1948 ITR 
35 41/2 

(16) Hoosen Rasam Dada v O 1 T 
1937 ITR 182 199 Kaura Lai I tshuran 
Dasv C I T [Mkri] 26ITR 642 

(17) Mohanlal Shijamlal In re 1942 
ITR 210 

(17a) £19^6] 20 I T R 635 

(IS) See also In re Ja\ Dayal J Madan 
Copal 1933 ITR 186 190 Shiv Raram A, 
Seme v C I T 1935 ITR 402 Mian 


Channu Factories Union v C 1 T 1 
ITP 203 * „ r 

(19) 1939 ITR 269 referred to by 1T£ 
in Lachhman Das v C I T I * 

35 42 . - 

(20) bee also Jabalpur let Mfg^ ■“ , / B » _ 

C I T [19^5] 27 IT R 88 aod MorV 
Rxgg A. Co v Monks 8 T C 450 , 

(21) C I T v Shantilal * p 
Chandulal Dayalal As Co [1957] 31 l *■ „ 
903 John Qardntr A. Rowrtng v * 

15 TC 602 _ , f 

(22) Cf Parbhulal Pearylal r C 1 

1935 ITR 197 „ . , a. 

(23) CITY Shantilal T/ajlai 
Chandulal Dayalal A, Co [19a7J| 31 1 f 
903 Chandnla Prasad Ran Stcarup 

C I T 1939 I T R 269 (F B ) r 

(24) Mian Channu Factories 
C I T 1936 ITR 203 
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Joint family business converted into partnership business —See 
post notes under this heading under sec 26A, p 652 and also under Bee 25A, 
* Income from property divided among members by way of partial partition”, p 637 
A firm is an assessable entity —It is well settled that under the general 
law a firm is not a legal person or a juridical entity(25) But as the Supreme Court 
pointed out in C I T \ Ftggtes d Co (1) and the House of Lords in City of London 
I T Comrs v Gibbs(2) and Lot ilia v I R (3) the technical view of the nature of 
partnership under the general law cannot always be taken in applying the law of 
income tax For some of the purposes of the Act a firm is treated as an entity 
distinct from the persons who constitute the firm’ (4) Under sec 3 a firm is a 
unit of assessment(5) 

Application may be made under sec 2GA for registering a firm for the purposes 
of this Act (See post notes to secs 2(14), 23(6) and 26A) Both registered and 
unregistered firms are assessees within the meaning of that word as defined m the 
amended sec 2(2) 

Reference to Court —See post under sec 26A 


INCOME 

Cl (6C) Amendment —The present cl (6C) was substituted b> the 

Finance Act 1955 with effect from the 1st April 1955 for the following clause 

“(60) ‘income’ includes anything included in ‘dividend’ as defined in 
clause (6A) and anything which under Explanation 2 to sub section (1) of section 
7 is a profit received in lieu of salary for the purposes of that sub section and 
any sum deemed to be profits under the second prov iso to clause (ui) of sub 
section (2) of section 10 and any capital gam chargeable according to the 
provisions of section 12B and the profits of any business of insurance carried 
on by a mutual insurance association computed m accordance with Buie 9 in 
the Schedule ’ 


"Income " —Under this clause income is declared to mclude seven artificial 
items These items (except the item in sub cl (m)) are dealt with in their appro 
priate places under the relevant sections in the commentary The subject of 
business of insurance earned on by a mutual insurance association or by a co 
operative society (sub cl (vn)) is also covered by the commentary under sec 3, 
pp 73 8 

As regards Bub-cl (tv) it may be noted that while any sum deemed to be 
profits under the second Proviso to cl (vn) of sec 10(2) is expressly included by 
that sub-clause in the definition of mcome the Legislature has forgotten to mclude 
in this definition any sum deemed to be profits under the fourth Proviso to cl (vtt) 
of sec 10(2) 


(25) Duhchani Laxm\narayan v C I T 
[1056] 29 I Tit 535 (SC) 0 I T v 
Casper A Co 1940 I TR 100 112 

(1) [1953] 24 IT R 403 

(2) 24 T C 221 244 247/8 1042 IT R 
Suppl 121 

(3) 25 TC 107 119 1943 IT R Suppl 
78 82 

(4) Per Romer L J Watson A Eiertlt 
t Blunden 18TC 402 409(C A) approved 
by H L in City of London I T Comrs v 
Oi&^24TC 221 248 C 2 T v Ftggtes A 
Co [19^3] 24 ITR 40o 409 (SC) Meka 
\ enkatappaiah v 1 T O [1957J32ITP 
274 Jittanram btmalram v C I T [1953] 


23 IT R 288 299 Kaniram Oanpalrat v 
C 1 T [19j3] 23 I T P 314 321 Tahpalt 
gala Estate v C 1 T 19o0 ITR 320 327 
Jat Dayal Madan Copal In re 1933 LT R 
186 191 Karupptah Ptllat V C 1 T 1941 
ITR 1 7 But see C I T v National 
Cycle Importing Co 1941 ITR 502 508/9 
C I T v Arunaehalam Cheittar I IT C 
278 281 Arunaehalam Chethar v C I T 
1936ITR 173 178/9 (PC) 

(6) C 1 T v Ftggies A Co [1&53] 24 
IT R 405 409 (S C) 6 I T r Abubaker 
Abdul Bahman 1036 ITR 233 237 See 
further notes to ecs 2(14) 23(5) and 264 
post 
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S 2(7A) Th* definition of income m this suVecction w inclusuc rind not exhaustive 
'Ircorn*' includes not onlr those thmg3 which this sub-s<.ction declares that it 
shall irclud* but such things as the word signifies according to its natural impo*i(6) 
This clnu e merely odds seven ar ificial categories to the natural connotation of 
ircome tor instance in the case of mutual insurance transactions therraultart 
* irpl-s arouM not be 4 income ' according to its natural meaning whether tH 
traj^ac’ions are with members or with non membcr«(7) But bs urtue of this 
definition such resultant surplus in mutual insurance business, computed in accord 
ance with the Itules in the bchedule, would be income and taxable ns such urder 
this Ac (S) The concept oi 4 income is discussed under sec 3 port, p 78 ct ft j 

Sub-cl (ui) Benefit or perquisite obtained from a company —* 
Tim sub clause deems to W income 

(a) the Value of ana benefit or perquisite, whether con\crtible into nonet 
or notp), obtained from a companv either b) a director or any other 
person who has a substantial interest in the companv , nnd 
(t) anv sum j<aid bv a eompnns m respect of an) obligation which but for 
such pavment would base been pas able b\ the director or any other 
jw-rson who has a substantial interest in the corapan) 

Tic words ' who has a substantial interest in the compan) qualifv “any other 
j'crs-m onh This mb-chusc would applx to a director e\cn if he is no* »4b* 
e‘antullr in’*res*ed in the coinjiana A person is deemed to ha\e a substantial 
irtcrra in the compan} only if he (o) is coucimcd in the management of the bus 
nra.s o' the company txrd (fc) n the beneficial owner of shares (not being sha r« 
rMitlrtl to a fixed rate of dividend whether with or without a right to participate 
in jrufits) carving no* less than twent) per cent of the \otmg power The con 
r-irrerec <f l«o*h the*e cntiditions is essential to constitute a substantial inters 
la the mrnj anv (10) The »tri is covered b\ this sub-clause are taxable as ineo* H « 
i rrsjective of the question wl <*t’ er the recipient of the brrefit from the eonjanr 
is taial’e under sec 7 10 or 12 This sub-clause applies to off cor panes -errn 
t > corn .-antes tn whieH the put lie are s jbstan*tallr intrre**ed(l 1) This lub-cbmwj 
is in a Mi i u to and rot jp dero-ation of or idrn'ical wi*h the defi u’h n t* 
“|« nun e in I xj In 1 to see "C*> «!■ ^ >' »ejvsra*e!r dealt scith by »lb< f 
(•*) ti t* tt c ? »uv- 
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Cl (7A) 7\r , endr , enfcJ—Bn-r toll* ar*ere!nent by the Tftxa'i'nU'es 
(ft ee i n i } Jim ae \ Ka*hr if) If, l f, j| thsthuwlul i*ftd tHi 

(7\) lad »r r»*“ja-r* r e^-» a company as in t’ * 1 1 ** 

(i“ 1*0 t'* 1M3 C »C *^eilaM reg S*e r*l umlfea l»W m 1 ce-r 

I * i I 1 l'_« I? yd ter 1 fe ffe! «* 1 1 wh 'h l» *1 «■» el 15* * 

•»*»** W If O 
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In the present clause the words “in the territories which immediately before 
the 1st November, 1956 were comprised in any Part B State” were substituted 
for the words “m any Part B State” by the Adaptation of Laws (No 3) Order, 
1956, with effect from the 1st November, 1956 

MANAGER AND MANAGING AGENT 
Cl (8A) Manager and managing agent —In this Act the words 
“manager” and “managing agent” bear the Bame meanings as m the Indian 
Compames Act, 1913, and now in the Companies Act, 1956 Sec 2(24) of the 
Companies Act, 1956, defines “manager” as meaning “an individual (not being 
the managing agent) who, Bubject to the superintendence, control and direction 
of the Board of directors, has the management of the whole, or substantially the 
whole, of the affairs of a company, and includes a director or any other person 
occupying the position of a manager, by whatev er name called, and whether under 
a contract of service or not” sec 2(25) of that Act defines “managing agent’ 
as meaning “any individual, firm or body corporate entitled, subject to the pro 
visions of this Act, to the management of the whole, or substantially the whole 
of the affairs of a company by virtue of an agreement with the company or by 
virtue of its memorandum or articles of association, and includes any individual, 
firm or body corporate occupying the position of a managing agent, by whatever 
name called* 


" HINDU UNDIVIDED FAMILY " AND “ LOCAL AUTHORITY ” 

Cl (9) "Person " includes Hindu undivided family and local 
authority —Under sec 3(42) of the General Clauses Act, “person” includes any 
company or association or body of individuals, whether incorporated or not That 
inclusive definition in the General Clauses Act would apply under this Act Under 
cl (9) of sec 2 of this Act, person” is declared to include also a Hindu undivided 
family and a local authority(12) Local authority means a municipal committee, 
district board, body of port commissioners or other authority legally entitled to, 
or entrusted by the Gov ernmcnt with the control or management of a municipal 
or local fund(13) The Hindu undivided family and the local authority are units v 
of assessment 14) A local authority is taxable only in respect of that part of« 
its income which arises from any business carried on by it so far as that income does | 
not arise from the supply of a commodity or service within its own jurisdictional l 
area(15) 

The relation of partnership arises from contract while the relation of a Hindu! 
joint family arises from status To remove any doubtB sec 5 of the Indian Partner j 
ship Act expressly excludes a Hindu undivided family carrying on a family business ; 
as such from the ambit of partnership Thus business profits made by a trading * 
joint family are chargeable as the income of the undivided family and not as that V 
of a firm 


The word “person” has been held to include a minor or a person of unsound 
mind(lG) the Crown (17), the Government of an Indian State(18) and the Secretary 


(12) See Ctty Board Hussoorte v GIT 
[1952] 22 IT R 259 263 

(13) See sec 3(31) of the General Clauses 
Act 

(14) Ooimdarajulu Chetltar v C I T 
1944 IT R 97 101 See notes under 
sec 2(2) Assesseo ante 

(15) See sec 4(3)(ttt) 


(16) Bex v JV ewmarkel Comrs (Ex parte 
Huxley) 7 T C 49 

(17) Madras Electric Supply Corpn Ltd 
v Boarland [1955] 27 I T R 612 (HL) 

(18) Bam Prasad v C 1 T A ITC 

247 253 overruled on another point 

Patiala State Banl v C I T 1943 1 T R 
617 (P C) 


S 2(9) 


T 
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THE INDIAN INCOME TAN ACT 


S 2(9) of State for India when engaged in commercial enterpnses(19) But the “estate” 
of a deceased person is not a person or an assessable entity the assessment must 
be made on the legal representative(20) 


Assessment on Hindu undivided family — As s tated above, the Hindu 
f undivided family is assessed to income tax and super tax as a distinct entity(21) 
Once a fa mil} is assessed as undivided it would continue, even after partition, to 
be assessed as an undi\ ided family till an order is passed by the Income tax Officer 
under sec 25A recognising the partition(22) The rigour of the law taxing an un 
divided family just as an individual is mitigated by special provisions granting a 
> higher ceiling of deduction on account of insurance premia(23) and by a larger 
initial margin of income exempt from income tax(24) 


A joint Hindu family consists of all persons lineally descended from a common 
ancestor and includes their wives and unmarried daughters, while a Hindu co 
parcenary is a much narrower body including only those persons who acquire by 
birth an interest in the joint or coparcenary property(25) The Privy Council 
observed in Kalyanjt Vxthaldas v C I T ( 1) that the expression Hindu undivided 
family is used in this Act with reference not to one school only of Hindu law but to 
all schools and it would be a mistake to read it as equivalent to the narrower expres 
sion Hindu coparcenary(2), and that even a female mav be a member of a joint 
Hindu family Their Lordships further laid down in that case that “in an extra 
legal sense and even for some purposes of legal theory ancestral property may 
perhaps be described as family property , but it does not follow that in the 
eye of the Hindu law it belongs, save m certain circumstances, to the familv as 
distinct from the individual By reason of its origin a man’s property may be 
liable to be divested wholly or in part on the happening of a particular event, or 
may be answerable for particular obligations, or may pass at his death m a particular 
way , but if in spite of all such facts, Ins personal law regards him as the owner the 
property as his property and the income therefrom as his income, it is chargeable 
to income tax as his, i e , os the income of an individual In their Lordships 
view it would not be in consonance with ordinary notions or with a correct inter 
pretation of the law of the Mitahshara, to hold that propertv which a man has 
obtained from hi3 father belongs to a Hindu undivided family by reason of his 
having a wife and daughters’’(3) 


Under the law prior to 1937 it was held that there could be a joint family e>en 
(if the family was reduced to a sole surviving male member, provided there were 
■ ■ • • .... . * .. the 


(10) Si ml Light JJg Co Ltd x C l T 
61 T C 271 

(20) tail Kumar Ghost x C Ag I T 
119j 2] 2-1TR 177 Seo further post under 
pec .IB Income of legal represen tat ire 
from the estate p 014 

(_I) fee* notes under eeo 2(2) Asses 
see ante and sees 3 and 55 see also 
Lrjoy £%ngk Ihidhttna x C 1 T 1933 
11 U 13o 137 (rc) 

(22) feeo under sec 2oA(3) Disrupted 
family treated as joint family p. 641 

(23) Fee sec 15 

(.4) See the Indian Finance Acta, 10*9- 
16 «" 

|*j) Chanan Deo In re IP** IT It 


163 IDS BhagunU v O / jf 
ITR 31 33 affirmed 19*7 I TP 409 
(PC) 

(1) 1937 ITR 90 

(2) See also O 1 T x Lalshminarayon 
1935 ITR 307 reversed on another 

by PC 1037ITR 410 and AAefraAt^ 
x C F P T [1051J20ITR *23 affir<*™ 
by SC Kshttra Mohan Sannyan C**™* 
SodhuUutn x C E P T 24 IT « 

4SS 

(3) 1937 IT P 90 95/6. _ - » 

(1) t O I T I0M 

“0 (S D): mapnU x C I T 1041 I T "* 
31 affirmed 1047 ITR 409 <PC)l*« tf " 
floor C i T 1031 ITR 403 
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a3 the income of the family(5) Similarly where a female was the sole owner of] S 
property which had devolved on her upon her husband’s death, the income from \ 
the property was assessable in her hands a3 her own individual income and not as 
the income of a Hindu undivided family, notwithstanding that the property might 
be subject to the right of maintenance of the assessee’e mother in law and the 
assessee and her mother in law might constitute a Hindu undivided family(6), 
since there could be an undivided family consisting of female members only(7) 
Under the Hindu Women s Rights to Property Act 1937, the position was modified 
to the extent that upon the death of a Hindu his widow inherited, along with the 
son, the husband’s separate property and she also acquired m the jomt familj 
property the same interest which the husband bad, but she took only a widow s 
estate in the property so inherited The Hmdu AY omen s Rights to Property Act, 
1937 is now repealed by the Hindu Succession_Act J.95G Under the latter Act 
the share which the widow inherits in the coparcenary property as well as in the 
separate property of her deceased husband is taken by her as a full owner Under 1 , 
the present law, where a father and son are the only male members of titTundivided/) 
family, and the father dies intestate leaving a widow and the son, the assessment j 
in respect of the joint family property(8), as well as in respect of the separata / 
property left by the father(9), would be on the jomt family consisting of the widow*/ 
mother and son, both having an interest in the property and m the income therefrom,/ 
and the assessment would not be on the son as an individual 


Jointfamily income and individual income of a member —A member 
of a Hindu undivided family is not taxable at all m respect of any sum which he 
receives as such member out of the income of the family, even though the family 
may not have paid the tax on its income{10) But income from separate ancTself 
acquired-property of a Hindu which has not been thrown into the common stock 
is assessable as the income of the individual and not as the income of a Hindu 
undivided family e\ en though the Hmdu has sons from whom he is not divided, 
for the sons have no interest in such income(ll) A father has a right to impress 
his self acquired property with the character of jomt family property(llo) How 
e\ er the property of an individual cannot become the property of a jomt Hmdu 
family by mere expression of mtention unless the property is transferred to the 
jomt Hmdu family by some means recognised by law, for instance if it is movable 
property then it should be handed over to the jomt family and its subsequent 
possession or enjoyment should be shown to be on behalf of the jomt Hmdu family 
or if it is immovable then it must be transferred by a registered document where 
it is more than Rs 100 in value(12) 

The commission earned under a managing agency(13) or msnrance agency(I3a)l 
agreement by a karta or other coparcener would pnma facie be his individual mcome * 


(6) C I T v Steamy Qomedalli 1937 
IT R 416 (P C) reversing C I T v 
Lalshminarayan 1935 IT R 367 

(6) Pannabaiv GIT 1943ITR 154 

(7 ) G I T x Sanoan Kumar 1945 
ITR 361 

(8 ) C I T v Lalshmanan Chettiar 
1940 ITR 545 

(9) The decision of the Rangoon H C 
to the contrary in C I T v led Kath Singh 
1940 IT R 222 is superseded m India by 
the Hindu omen a Rights to Property 
Act 1937 and now the Hindu Succession 
Act 1956 

(10) See seo 14(1) 

(11) iTolyanji I» lhatias v C 1 T 1937 


I T R 90 94 (P O ) 

(11a) Subramama Iyer v G I T [1055] 
28ITR 352 

(12) Per Manohar Lall J Sirdar Indra 
Singh y GIT 1943 I T R 16 33 Cf Sir 
Sundar Singh Jlajithia In ro 1938 IT R 
336 350/1 reversed on another point 1942 
ITR 457 (PC) 

(13) Murvgappa Chetly it Sons r C I T 
[1952] 21 IT R 311 Murvgappa CheUiar 
v C I T [1952] 21 ITR 319 Ilanu 
manlhappa <t Son v C 1 T [1952] 22 LT R 
364 8ee also Knighlsdale Estates r C I T 
[1955] 28 ITR 650 

(13a) Ram Jha v C I T [1957] 31 
ITR 987 
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S 2(9) of State for India when engaged in commercial cntcrpTiscs(19) But the "estate” 
of a deceased person is not a person or an assessable entity the assessment must 
be made on the legal representativc(20) 


Assessment on Hindu undivided family —As stated abov c, the Hindu 
1 undivided family is assessed to income-tax and Buper tax as a distinct cntity(21) 
Once a familj is assessed as undivided, it would continue, cv cn after partition, to 
be assessed as an undivided family till an order is passed bj the Income tax Officer 
under Bee 25A recognising the partition(22) The rigour of the law taxing an un 
divided family just as an individual is mitigated b) special provisions granting a 
higher ceiling of deduction on account of insurance premia(23) and by a larger 
initial margin of income exempt from income tax(24) 


A joint Hindu family consists of all persons lineally descended from a common 
ancestor and includes their wives and unmarried daughters, while a Hindu co 
parcenary is a much narrower body including onty those persons who acquire hy 
birth an interest in the joint or coparcenary property (25) The Priv) Council 
observed in Kalyanji Ft Ihaldas v C I T (1) that the expression Hindu undivided 
family is used m this Act with reference not to one Bchool only of Hindu law hut to 
all schools and it would be a mistake to read it as equivalent to tho narrower expres 
Bion Hindu coparcenarj (2) and that ev cn a female maj be a member of a joint 
Hindu family Their Lordships further laid down m that case that "in an extra 
legal Bense and even for some purposes of legal theory, ancestral property may 
perhaps be described as family property , but it docs not follow that in the 
eye of the Hindu law it belongs, save m certain circumstances, to the family as 
distinct from the individual By reason of its origin a man s property may be 
liable to be divested wholly or in part on the happening of a particular event, or 
may be answerable for particular obligations or may pass at his death in a particular 
way but if in spite of all such facts lus personal law regards him as the owner the 
property as his property and the income therefrom as his income, it is chargeable 
to income tax as his, » e , as the income of an individual In their Lordships 
view it would not be in consonance with ordinary notions or with a correct inter 
pretation of the law of the Mitakshara to hold that property which a man has 
obtained from his father belongs to a Hindu undivided family by reason of his 
having a wife and daughters ’(3) 




Under the law prior to 1937 it was held that there could be a joint family even 
if the family was reduced to a sole surviving male member, provided there were 
other members entitled to maintenance from the estate(4), but in such a case the 
property and income were held to belong solely to the solo surviving male member 
and the income was assessable in his hands as the income of an individual and n<^ 


(19) Sind Light Ely Co Ltd V C I T 
6 IT C 271 

(20) A ait Kumar Ghost v C Ag I T 
[1952] 22 I T P 177 See further post under 
sec 24B Income of legal representative 
from the estate p 614 

(21) See notes under sec 2(2) Asses 
see ante and secs 3 and 65 see also 
Bcjoy Singh Dvdhuria v C I T 1933 
11 It 135 137 (P C ) 

(22) See under sec 25A(3) Disrupted 
family treated aa joint family p 641 

(23) See Bee 15 

(24) See the Indian Finance Acta 1949- 
1957 

(25) Chanan Den In re 1944 ITR 


153 158 BhagwaU v C I T 1341 
[TR 31 38 affirmed 1947 ITR 4 09 
(PC) 

(1) 1937 ITR 90 . „„„ 

(2) See also C I T v Lalshmtnaraya* 
1935 I T P 367 reversed on another 

by P C 19371 T R 416 and Khelra Mote* 
v C E P T [1951] 20 I T R 423 

by SC Kshetra Mohan Sannyasi Chara^ 

Sadkukhan v C E P T [1953] 24 ITR 
188 

(3) 1937 ITR 90 95/6 

(4) Vedaihanm v C IT 1933 I 

70 (S B ) Bhagwati v C I T 1341 ** J* 
31 affirmed 1947 I T R 409 (P C ) 

Saosr C I T 1934 ITR 463 
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as the income of the family(5) Similarly where a female was tho solo owner of S 
property which had devolved on her upon her husband’s death, tho income from ( 
the property was assessable in her hands as her own individual income and not as 
tho income of a Hindu undivided family, notwithstanding that the property might 
bo subject to tho right of maintenance of tho asscssee s mother m law and the 
assessee and her mother m law might constitute a Hindu undivided family(G), 
since there could be an undivided family consisting of female members onIj(7) 
Under tho Hindu Women’s Rights to Property Act, 1937, the position was modified 
to the extent that upon tho death of a Hindu, his widow inherited, along with the 
son, the husband’s separato property and she also acquired in the joint familj 
property the same tnferasi which the husband had, but she took only a widow s 
estate in the property so inherited The Hindu Women s Rights to Property Act, 
19.37 is now repealed by the Hindu Succession.Act J95G Under the latter Act 
tho share which the widow inherits in the coparcenary property ns well as in the 
separate property of her deceased husband is taken by her as a full owner Under 
the present law, where a father and son are tho only male membonTdf QtTundivided/ / 
family, and the father dies intestate leaving a widow and the son the assessment J 
m respect of the joint family property(8) ns well as m respect of the separate / 
property left by the father(9), would be on the joint family consisting of the widow-*/ 
mother and son, both having an interest in the property and in the income therefrom / 
and the assessment would not be on tho son as an individual 


Jointfamily income and individual income of a member —A member 
of a ffindu undivided family is not taxable at all m respect of any sum which he 
receives as such member out of the income of the family, qven though the family 
may not have paid the tax on its mcome(lO) But income from separate and self 
acquired property of a HinduVhich has not been thrown into the common stock 
is assessable as tho income of the individual and not as the income of a Hindu 
undivided family, even though tho Hindu has sons from whom he is not divided, 
for the sons have no interest in such mcome(ll) A father has a right to impress 
his Belf acquired property with the character of jomt family property(llc) How 
ever the property of an individual cannot become the property of a joint Hindu 
family by mere expression of intention unless the property is transferred to the 
joint Hmdu family by some means recognised by law, for instance if it is movable 
property then it should bo handed over to the joint family and its subsequent 
possession or enjoyment should be shown to be on behalf of the joint Hmdu family, 
or if it 13 immovable then it must be transferred by a registered document where 
it is more than Rs 100 in value(12) 

The commission earned under a managing agency(13) or insurance agency(13a}| 
agreement by a karta or other coparcener would pnma facie be his individual income,! 


(6) C I T v Sicamy Oomedalh 1937 
ITR 416 (PC) reversing C I T v 
Lalcshminarayan 1935 I T R 367 

(6) Pannabai v C I T 1943 ITR 164 

(7) C I T v Sarwan Kumar 1945 
ITR 361 

(8) 0 I T V Lalshmanan Ckethar 
1940 IT R 645 

(9) The decision of the Rangoon H C 
to the contrary in C I T v Vei hath Singh 
1940 ITR 222 is superseded in India by 
the Hindu Womens Rights to Property 
Act 1937 and now the Hindu Succession 
Act 1956 

(10) See sec 14(1) 

(11) Kalya-np I iiJiatdoj y C I T 1937 


ITR 90 94 (P C ) 

(11a) Subramania Iyer y C I T [19o5] 
28 ITR 352 

(12) Per Manohar Lall J Strdar Indra 
Singh v C I T 1943ITR 16 33 Cf Sir 
Sundar Singh Majilhxa In re 1938 ITR 
336 350/1 reversed on another point 1942 
ITR 457 (P C) 

(13) Murvgappa Cheily d Sons v O I T 
[1952] 21 ITR 311 Murvgappa Chetitar 
v C I T [1952] 21 ITR 319 Hanu 
manthappa d Son v O I T [19j 2]22ITR 
364 See also Knightsdale Estates v O l T 
[1955]2S ITR 650 

(13a) Ram Jha r C J T [1957] 31 
ITR 987 
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S 2(9) unless it is shown that the rights had been acquired with the aid of joint family 
property(H) But the fees or other remuneration received by the karta as director 
of a company would be his personal income even if the qualification shares had 
been purchased out of joint family funds(15) Where a joint family consisting 
of father and sons transferred certain shares held by it in a company to the father 
to enable him to hold the necessary qualification shares and become a Director 
of the company, the dividends were held to be the income of the family, while 
jthe Directors fees earned by the father were held to be his separate individual 
*racome(16) 


( A member of a trading joint family may carry on business on his personal 
account, in which event the profits would be bis individual income and not the 
income of the joint family{17), although the member might have borrowed the 
* requisite capital out of the joint family funds(18) or the member might, after 
earning the income as his own, throw it into the family botch pot(18a) Such 
members carrying on business on their personal account in partnership may be 
assessed as a firm(19) But the mere execution of a partnership deed by the 
members of the family will not preclude an assessment on the undivided family 
as such in respect of the profits of the busmess(20) If a karta enters into a partner 
ship, on behalf of and as represen ting the jomt family, with a stranger or with 
another member of the family, the karta’s share of partnership profits may be 
assessed w the hands of the joint family as its mcome(21) The joint family which 
has actually received the income can be so assessed irrespective of the question 
whether the coparcener who entered into the partnership on behalf of the joint 
family had a right to represent the joint family and to enter into the partnership 
on its behalf(22) However, there is no presumption that a business carried on 
by a member of a jomt family, either by himself or in partnership with strangers 
is jomt family busmess(23) , or that a business started even by the karta is joint 
family business(24), or that the capital contributed by the individual members of 
a jomt family came out of the joint family funds(24a) Once there is a separation 
of one of the members of a Hindu undivided family, the presumption of Hindu 
t law that the family is jomt ceases to apply(24 b) The mere fact that the profits 
I of a business carried on by a member of a joint family are entered in the jomt family 


(14) Handas Purshottam la re 1947 
ITR 124 Kan\ram Hcuanmull v C I T 
[19>^]27ITR 294 306 

(15) C 1 T v Sanharahnga Iyer 1950 
11 R 194 A alu Babu Lalchand v C I T 
[1956] 29 I T R 281 See also Kmghtsdale 
Estates y C I T [1955] 28 ITR 650 

(16) Sirdar lndra Singh v C I T 1943 
ITR 16 36 Cl T \ Dartanram 1945 
ITR 419 

(17) Sir Padampat Singhania y C I T 
[1953] 24 ITR 184 

(18) 0 I T y Thaier Bros 1934 ITR 
230 C I T v Doraiswami Ayyangar 1 
1 1 C 214 217 

(18a) AmarChandBishanDassY O I T 
[1956] 30 I T R 238 

(19) Hansingh Saniolcchand y C 1 T 
2 IT C 80 

(20) C I T y Doraistcami Ayyangar 
1 I T C 214 Bajanlal Saniraldas v C I T 
6 ITC 118 Mvlhcl <t Sons la re 1938 
ITR 99 Sea also Btohnanden <t Sons y 
C I T 4 I T C 398 (where the partnership 


waa between a member of the family and 
strangers) 

(21) haniram Ha arimull y C J ■* 
[1955] 27 ITR 294 Kmgklsdale Estates 
y C I T [195.J28ITR 650 Dhanmlay 
y C IT [1957] 32 IT R 682 See further 
ante under sec 2(6B) Jomt * an *“.P 
company or firm as a partner P *" . 

(22) Mangalchand Mohanlal In re [I9 j J 
21 IT R 164 haniram Ha arimull ▼ 
C I T [19o5]27ITR 294 

(23) Sir Padampat Singkanta v 6 4 J 
[1953] 24 ITR 184 Kapoor V C l 4 
[1955J 27 IT R 348 Jainarayan Balabakos 
v C I T [1957] 31 IT R 271 

(24) Jainarajan Balabalas y O t * 
[1957] 31 ITR 271 Jttumal Chamami 
y C 1 T 1944 ITR 296 See also Santar 
Singar Singh A. Son y C I T 1942 I T 

(24a) Mangilal Bungta y C I T D 9 » 5 J 
28 IT R 167 , , 

(245) Saha Bam Kishun Y State oj 
Uttar Pradesh [1957] 31 IT R 895 
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accounts would not bo sufficient to justify the finding that tho profits constitute 
tho income of tho jomt fanuly(25) Tho Supremo Court laid down in Arunachala : 
Mudalxar v Muruganatha Mudahar(\) that whero a father gifts property to his 
son, the language of tho document and tho surrounding circumstances must be 
looked at to determine whether he intended tho son to take it exclusively for 
himself or whether he intended the 60 n to hold it as ancestral property for tho 
benefit of tho son's branch of the family thcro is no presumption that tho father 
intended either tho ono or the other 


S 2(11) 


See, further, notes to sec 14(1) and sec 25 \ post 


Income of an impartible estate —An impartible estate is owned bv the 5 
joint family, but tho income therefrom belongs solely and absolutely to the holder j 
of tho estate for the time being(2) Therefore the holder of an impartible estate j 
is liable to be taxed on the income of tho estate as an individual and not as thei 
representatn o of a Hindu undivided family, notwithstanding that he has sons < 
from whom he is not divided This is now established by the decision of the Privy f 
Council in C I T x Deican Krishna Kishorc( 3) setting at rest the conflict of 
judicial opinion on the pomt(4) Hence any income accruing during the lifetime/ 
of the holder and realised after his death would be taxable in the hands of his 
personal heirs and representatives and not m the hands of the Hindu undivided'' 
faraily(4o) Sec further ‘Impartible estate,’ p 4G9 

Reference to Court —Whether a particular item of incomo belongs to an 
individual or to a joint family is generally a mixed question of fact and law(5), 
and m any event the Court can interfere if the Tribunal has misdirected itself(6) 
or there is no evidence to support its fmdmg(7) 


PREVIOUS YEAR 

Cl (II) Amendment —The present cl (11) was substituted by the Indian 
Income tax (Amendment) Act 1953, with effect from the 1st April 1952, for the 
following clause 


“(11) ‘previous year’ means m respect of any separate source of income 
profits and gains— 


(a) the twelve months ending on the 31st day of March next preceding the 
year for which the assessment is to be made, or if the accounts of the 
assessee have been made up to a date within the said twelve months m 
respect of a j ear ending on any date other than the said 31st day of March, 
then at the option of the assessee the year ending on the day to which his 
accounts have so been made up 


(25) Kapoor v C I T £19.,5] 27 IT R 
348 

(1) 1054 SCR 243 

(2) G I T v Maharani Gyan Manjun 
Kuan 1945 IT R 55 

(3) 1941 IT R 695 701 reversing on 
this point the decision of tho Lahore H C in 
1939 1T R 427 See also sub sec (4) of 
sec 9 and the note on Owner under that 
section p 297 

(4) Cf At then Kishore v C I T 1933 
ITR 143 overruled on another point in 
Madan Mohan Lai v Q I T 1935 LT R 
438 and Raja of Bobbtlt v G I T 1937 


ITR78C/7v Sir Rajendra Aarayan 
1933 ITR 536 and Raja Shua Prasad 
Singh v Croton 1 I T C 384 

(4a) A ah Prdsad Singh In re £1956] 
29 ITR 42 

(6) Bajanlal Sanxoaldas v C I 2* 5 
ITC 118 

(6) Sirdar Indra Singh v C 1 T 1943 
ITR 16 35 

(7) C I T v ThaitrBros 1934 ITP 
230 235 Sir Padampat Singhanta v GIT 
£1953] 24 IT R 184 Saha Ram Kishun v 
Stale of Uttar Pradesh £1957] 31 ITR 
895 
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Provided that where an assessee hag once been assessed in respect of a 
particular source of income profits and gams, he shall not in respect of 
that source exercise this option so as to vary the meaning of the expression 
‘previous year’ as then applicable to him except with the consent of the 
Income tax Officer and upon such conditions as the Income tax Officer 
may think fit, or 

(6) m the case of any person, business or company or class of person, business 
or company such period as maj be determined by the Central Board of 
Rev enue or by such authority as the Board may authorise in this behalf 
or 

(c) where a busmess profession or vocation has been newly set up m the 
financial year precedmg the year for which assessment is to be made, the 
period from the date of the setting up of the busmess, profession or 
vocation to the 31st day of March next following or to the last day of the 
period determined under sub clause (6) or, if the accounts of the assessee 
are made up to some other date than the 31st day of March and the case 
is not one for which a period has been determined by the Central Board of 
Revenue under sub-clause (6), then at the option of the assessee the 
period from the date of the setting up of the busmess, profession or 
vocation to such other date 

Provided that when such other date does not fall between the setting 
up of the busmess profession or vocation and the next following 3l$t 
day of March it shall be deemed that there is no previous year 
and when the assessee is a partner in a firm, ‘previous year* m respect of his share 
of the income, profits and gams of the firm means the previous year as determined 
for the assessment of the mcome profits and gams of the firm ’ 

Previous year —The^ tax is levied for each financial year commencing on 
the 1st April at the rate or'rates prescribed in the Finance Act in force for the 
time being and is actually charged on the “total mcome of the previous year’ (8) 

| The year for which the tax is paid is called the “assessment year or “mcome tax 
lyear ” The “previous year on the mcome of which the tax is levied is also 
fcalled the * accounting year ’ or ‘ earning year ” The meaning of the expression 
A “ previous year” was considered by the Supreme Court m C I T v Snnn^al* 
& Gopalan(9) where Mahajan J, observed ‘The expression ‘previous year 
substantially means an accounting year comprised of a full period of twelve months 
and usually corresponding to a financial year precedmg the financial year of assess 
ment It also means an accounting year comprised of a full period of twelve months 
adopted by the assessee for maintaining his accounts but different from the financial 
year and precedmg a financial year For purposes of the charging sections of the 
Act unless otherwise provided for it is co related to a year of assessment immediately 
following it but it is not necessarily wedded to an assessment year in all cases and 
it cannot be Baid that the expression ‘previous year* has no meaning unless it is 
used m relation to a financial year In a certain context it may well mean a 
completed accounting year immediately precedmg the happening of a contingency 
See also post under sec 25 Previous year”, p 621 

r It was held m G I T v Abubaler Abdul Rahman(lO) that an assessee could 
■J not have two separate * prev ious years' in respect of profits from different sources 
J but this view was superseded by the amendment of this sub section m 1939 andit^ 
is now possible for an assessee to have a differe nt * previous_year * for each * separate 
source of income profits and gains ” F or instan ce, an assessee. mayH iai 6 a3 ms 
(8) See secs 3 and 55 (9) [19»3] 23 IT R 87 99 (10) 1936 IT-R- 233 
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“previous y ear ” t he_fina nciaLy ear-for .0119 business and the Jamil year for another 
bu3jness(ll) ‘ Source ” means not a legal concept but something which a practical 
man would regard as a real source of income(12) 

An asse ssee having a head office and branch offices is entitled to have two 
“ previous years H oneTor the head office and one for the*branches, but in his assess 
merit he must add the results of the two' each year and mate his return on this 
basis He cannot accumulate the results of two years of the branches and account 
for-them in one year’s results of the main office(13) The principle is that where 
an assessee has different previous years m respect of separate sources of income 
the income of the varying previous years from the different sources should ! 
be lumped together to arrive at the total income The provisions of this j 
sub section make it clear that except m cases where a previous year is determined 
by the Department under cl ( b ) the varying previous years must all necessarily / 
end with or within the financial year next preceding the assessment year » 

Sub-cl (0(a) “Previous year ” must end with or within the 
preceding financial year —The 1 previous year,” as defined by this sub section 
is generally the financial year next preceding the assessment year But an assessee 
may ha\ e made up his accounts on the basis of the Hindu Christian or other calendar 
year, or he may have made up his accounts on the basi3 of a twelve month period 
startmg from any odd day of the year In that event the option is given to the 
assessee to have as his “previous year f either the next preceding financial year 
or the period ending within such year for which he has made up his accounts But 
the option must be exercised clearly by making a statement which expresses or 
implies the exercise of the option mere production of accounts for a period other 
than the financial year would not be tantamount to exercise of the option(14) 

The Proviso to sub cl (t)(o) enacts that (*) once an assessee has been assessed 
in respect of a particular source of income, or (ti) where m respect of a business, 
profession or \ ocation newly set up an assessee has exercised the option under sub 
cl (c) although no assessment may have yet been made or could have been made 
as a result of the exercise of the option(15) —the assessee cannot m respect of that 
source, business, profession or i ocation change his previous year except with the 
consent of the Income tax Officer and upon Buch conditions as the Income tax 
Officer may impose 


Sub-cl (i)(b) Power to determine the previous year —The 
essee may keep and make up his accounts on the basis of a “commercial year” 
which may terminate a few days after the end of the financial year preceding the 
assessment year In such a case having regard to the rule laid down in ck (a) that 
the assessee s previous year must end with or within the financial year preceding the; 
assessment year, the assessment would lag behind by a year Thus if the assessee 8 
accounting year started on the 3rd April 1954 and ended on the 2nd April 1955, 
the income of the accounting y ear 1951 55 could not be charged in the assessment 
year 1955 56 (since the accounting year terminated two days after the end of the 
preceding financial year) but it would have to be charged in the next assessment 
year, 1956 57 To obviate such difficulties power is given under this clause to the 
Central Board of Revenue or to any authority authorised by the Board m this 


(11) C I T v Savumuxmurthu 1916 
IT R 185 

(12) Rhodesia Metals Ltd v Comr of 
Taxes 1941 ITU Suppl 45 (PC) Pan. 
/Imnl A«nmv C J T 1946 ITR 601 
682 Seo also Hart V Songster [1957] 31 
ITR 624 


(13) Mela Mai Shto Dayal v C l T 
1937 ITR 329 

(14) Bisheshtrar Etngh r C I T [195*.] 
27 IT U 376 

(15) See General Commercial Corptt 
Ltd f la re [I954126ITR 316 323 
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Where a business changes hands the seller and the buyer should each be 'S 2(14) 
assessed in respect of his actual share if any, of the profits of the previous year(20) 

But where a person sells his business to a hmited company under an agreement 
pro\iding that all orders receded by the \endor pre\ious to the sale date, which 
were unexecuted at that date, should be carried out by the company as the vendor s 
agent and on behalf and for the benefit of the vendor, the vendor may be treated 
as setting up a new business of carrying out uncompleted and outstanding trading 
contracts through the agency of the company(21) 

Selling up and commencement of business —The language of this sub clause \ 
makes it clear that in the case of a new business the first accounting year must in t 
every case commence onjhe date of^the setting up of the^business A business is , 
set up when it is establishedbf'sefc’oh foot "There may fie an interregnum between j 
the setting up of a business and its actual commencement(22), and the accounting , 
year would begin on the date the business is set up and not when it is actually ] 
commenced 

Sub-cl (u) Previous year of a partner —This sub clause lays down , 
that m respect of a partner’s share of the profits of the firm, the previous year must 
necessarily be taken to be the previous year as determined for the assessment of j 
the firm in a case where the firm has been assessed as such In a case where the / 
firm, has not been assessed as such i e where an assessment is made directly on a j 
partner m respect of his share of the firm s profits without any assessment being at J 
all made on the firm(23) the previous year of the partner would be governed by the ! 
provisions of sub cL (i) Even in the former case, the assessee partner, in respect { 
of his personal income, may of course ha\ e a different previous year from that of i 
the firm, since this sub clause has no application to such income 

PRINCIPAL OFFICER 

Cl (12) Principal officer — ‘Principal officer,” in reference to a com 
pany, association, local authority or other public body means the secretary, 
treasurer, manager or agent In case of difficulty in getting at any of these persons, 
the Income tax Officer may serve upon any person connected with the company, 
association, authority or body a notice of his intention of treating him as the 
principal officer thereof, and such person would thereupon become the principal 
officer for the purposes of this Act "Where a company is being wound up, the 
Income tax Officer would be entitled to serve upon the liquidator a notice of his 
intention of treating him as the principal officer and to call upon him to make a 
return in accordance with sec 22(1) of this Act{24) 


REGISTERED FIRM 

Cl (14) Registered firm —If a firm is constituted under an instrument 
of partnership specifying the individual shares of the partners, an application may 
be made under sec 26A of this Act to the Income-tax Officer on behalf of such 
firm for registration for the purposes of this Act(25) 

Difference between registered and unregistered firms — Where affirm is unregis_ 
lercd~ tho tnx_(both income tax and super tax) is assessed on and payable by the 
finn itsclffl) Income taxTs~faot payable by a’partner of an unregistered firman 


(20) See sec 26(2) 

(21) Southern v Cohens Executors 23 
TU SCO (C.A) 1942 ITR Suppl 8 
Farter v Batty 23 TC 739 1942 ITR 
Suppl 162 Cf Sethia v John 2$ TC 153 

I— ) ire fern India I egetable Products 
Ltd v C 1 T [1954] 26 ITR 151 


(23) Seo Thallar v C I T [1955] 27 
I TJt 658 

(24) Seo C I T v Official Liquidator of 
Agra Spy d. JFrff Jit Us Co Ltd 1934 
ITR 79 

(25) See also Income tax Rules 2 to CB 
(1) See secs. 3 23 and 65 
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S 2(15) [respect of any portion of his share in the profits of the firm, provided income tax 
| has already been paid by the firm(2), nor is super tax payable by a partner m respect 
»of his share in the profits of an unregistered firm, provided the firm has been assessed 
to super tax in respect of its profits(3) But it is open to the Department to assess 
I an individual partner in respect of his share of the firm’s profits without making 
any assessment at all on the finn(4) A partner cannot claim a refund where the 
firm has been assessed on its total income at a higher rate than is applicable to the 
partner s individual total income 

In the case of a registered firm, the profits of the firm are computed just as in 
the case of an unregistered firm, but the tax (both income tax and super tax) is 
assessed on and payable by the partners indi\ idually on their respective shares in 
the firm s profits, lumped with each partner s individual racome(5), but the tax 
payable by a non resident partnerhas to be'paid bythirfirm(6) BeforeTEe’Smend 
ments made by the Finance Act 1956, neither income'tax nor super tax was at all 
paj able by a registered firm Under the Finance Acts of 1956 and 1957, super tax 
is still not payable by a regisfered’fifhrhul’Incbme^ax'afspecialljnoV rates is 
payable by a registered firm in addition to the income tax"payab!e by the individual 
t partners Under sec 14(2)(aa) partial relief Is granted to "the individual’parfners 
jin respect of the income tax paid by the registered firm 14 ^ ~ 

Even in the case of an unregistered firm, instead of levying the tax on the firm 
[ itself, the Income tax Officer may assess the individual partners in respect of their 
I shares in the firm s profits, if in the Income tax Officer s opinion the aggregate 
amount of the tax (including super tax) payable by the partners under such pro 
cedure would be greater than the aggregate amount which would be payable by the 
firm and the partners individually if the firm were assessed as an unregistered firm(7) 
See, further, under sec 23(5), “Assessment of registered and unregistered 
firms ” p 565, and notes to sec 26A, post 


TAXABLE TERRITORIES 

Cl (14A) " Taxable territories ”—See the Chapter at the end 

of the commentary on the Act, The Taxable Territories Merged Territories and 
quondam Part B States,” post p 887 

TOTAL INCOME AND TOTAL WORLD INCOME 
Cl (15) Total income —The definition of total income m this sub section 
involves two ingredients—(a) the income must comprise the total amount of in 
come, profits and gams referred to m sec 4(1), and ( b ) it must be computed m the 
manner laid down in the Act(8) * The manner of computation laid down by the 
Act forms an integral part of the definition of ‘total income* The correct 
method of approach is to treat nothing as being charged to tax until by the process 
of computation laid down by the Act the status of income, profits and gain 3 
cmerges”(9) * 

Subject to the provisions of the Act secs 3 and 55 charge the total income of nn 
nsscsscc to income tax and super tax respectively Sec 4(1) defines total income 


(2) Sc© seo 14(2){a) But the partner s 
share In the firm t profits is to be included 
in bis total income lor the purpo a of deter 
muung th© rate applicable to hia taxable 
income eco sec 10(1 )(a) 

(3) So© the second Proviso to see 

(4) Thalharv C I T fl9o5J27ITIt 
CoS 

(5) See secs 3 23 (a)(a) *nd 5 j Prior 
to the amendment of this Act in 1939 even 


in tho case of registered firms the levy ’ f11 
on the firm itself 

(6) Seo tho second and third Proviso* 1 
to sec 23 (5) (a) 

(7) Seo sec 23(a)(6) and the first Treviso 
to sec 65 

(8) In ro Kamdar 1910 IT B 10 33 

(9) Ibui 1940 ITB 10 -I per 
C.J in hw di» enting judgm nt 
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m terms of residence A non resident’s total income comprises only the income 1 
which accrues or is received'or is deemed to accrue or to bo received in India, while* 
5~f53ident*s "total income comprises income accruing in any part of the world. 
After determining the question of the assessce’s residence, the categories includible 
in his total income must be ascertained with reference to sec 4(1) and then the 
income must be computed in the manner laid down in the Act, particularly with 
regard to the provisions of secs 7 to 12B and sec 16 There are included m an 
assessee’s total income items which may not be bis income at all m fact or under the 
general law{10) 

Income exempt from tax —Exemption granted under this Act is of two j 
kinds Certain items of income are exempt from charge and are also excluded from j 
the assesseo'iftotal income, eg, the income exempted under the third, fourth and) 
fifthTProvisocs to sec 4^1) , secs ^4(3), 14(1), 25(3J and 25(4), and some of the items m [ 
tht;"Notification issued under sec GO oHbis Act(l 1) Certain other items of income \ 
are exempted from taxation'Lut they are to bo included in the assessee’s total 
income, e g, the sums exempted under the first Proviso to sec.JI(l), $gcend_and 
third Provisoes to 6ec 8, sub secs (2), (3), (4) and (5) of sec 14, secs 16 15A, 
15B and 15C, which are expressly declared by sec 16(l)(a) to be includible m 
the assessee's total income Thus mcomo which may itself be exempt from tax 
may yet form part of the asscssee’s “total income" which determines the rate of 
tax applicable to the chargeable income Therefore it follows that the total income 
of an ossessec is not necessanly whollj subject to tax(12) 

Where the Act grants exemption from tax in respect of a certain sum, that 
sum does not form part of the total income unless there is some other provision m 
the Act making it includible in the total income In C I Tv I?ayi(13), Cbagla, 

C J, said, “The scheme is that wherever one finds an exemption or exclusion from 
payment of tax the exemption or exclusion also operates for the purpose of comput¬ 
ing the total income Not only is the sum not liable to tax, but it is also not to 
form part of the total income for the purpose of determining the rate When the 
Legislature intends that certain sums, although not liable to tax, should be included 
in the total income, it expressly so provides, as it is done msec 16 ” 

Total world income —Total world income comprises all income, profits 
and gams wlierev er accruing or arising except (t) income to which under the pro 
visions of sec 4(3) “Mis Act does not apply”( 14) and (tt) any capital gam which is 
not includible in the assessec s total income Other items of income which are 
excluded from total income—e g under the third fourth and fifth Provisoes to sec 
, 4(1), secs 14(1) 25(3) and 25(4)—would nonetheless be included in total world 
income Subject to this, generally speaking a resident 8 total income would coincide 
with his total world income, for a resident is taxable on his world income A non j 
resident s total income comprises only income received in or accruing m India ad 
deemed to be received in or to accrue in India but the non resident would ba 
charged on his total income at the average rate applicable to his total world income 
if he has exercised the option granted to him by the first Proviso to sec 17(1) » 


(10) Cf secs IG(l)(c) and 10(3) 

(11) O l T v Batjt 1949 ITR 180 
(a case under sec 25(4)) 

(12) G I T v Eatjt 19491TR 180 184 

(13) 1949 ITR 180 lBo 

(14) Prior to the amendment of this 
Act in 1939 the opening operative words 
of sec 4(3) were lhi3 Act ehall not apply 


to the following classes of income Those 
words were deleted and now that sub section 
declares that the classes enumerated therein 
shall not be included *n the total income of 
the assesses The Legislature has by over 
sight forgotten to make the corresponding 
change in the definition of total world 
income 


2 ( 15 ) 
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S 2(15) f To sum up, the scheme of the Act envisages three successively larger categories 

/of income—total taxable income total income and total world income The 
* resident pays the tax on his total taxable income at the rate applicable to his total 
} income, the non resident may elect to pay the tax on his total taxable income at 
j the average rate applicable to his total world income Thus the concept of total 
I world income is important onlj m the case of non residents 

See further under sec 4, “Scope p 151, and “Chargeahihty varies with the 
factor of residence”, p 152 



CHAPTER I 
Charge of Income-tax 

rf. 3 Where any Central Act enacts that income-tax shall be S 3 

' charge of charged for any year at any rate or rates, tax at 

income tn that rate or those rates shall be charged for that 
year in accordance with, and subject to the provisions of, this Act 
m respect of the total income of the previous year of every individual, 
Hindu undivided family, company and local authority, and of every 
firm and other association of persons or the partners of the firm or 
the members of the association individually 


Sec 3 —The charging section —This Bection imposes income tax upon 
a person in respect of his income it determines what persons m respect of what 
income are liable to charge(l) As Beaumont, C J , said m The Patiala Stale Bank, 
In re(2), “Income tax is a tax on a person in relation to his income The tax is 
not made a charge on the income upon which it is levied ” 

In Wallace Bros & Co Ltd v C I T (3) the Pnvy Council referred to sec 3 
alone as the charging section(4), while the Federal Court observed m Chalturam 
v C I T (5) that secs 3 and 4 are the charging sections(6) In Probhat Chandra 
Barua v C 1 T ( 7) the Privy Council considered sec 6 to be the real charging 
section and not sec 3 or 4, but that case arose before the amendment of the Act 
in 1939 when sec 4(1) contained an express reference to sec 6 and sec 2(15) did not 
define total income in terms of sec 4(1) That observation would not apply to 
secs 3 and 4 as they stand at present(8) 


Liability to tax does not depend on assessment —Commenting on 
the Bcheme of this charging section, the Pnvy Council said m Wallace Bros c£ 
Co Ltd v C I T (9) The rate of tax for the year of assessment may be fixed after 
the close of the previous jear and the assessment will necessarily be made after the 
close of that year But the liability to tax arises by virtue of the charging section 
alone, and it arises not later than the close of the previous year, though quanti 
fication of the amount payable is postponed ” The Federal Court laid down in 
Chalturam v C I T (10) relying upon the decision of the House of Lords in Whitney 
v / R (11) that liability to tax does not depend on assessment that ex hypothec 
has already been fixed the assessment order under sec 23 only quantifies the! 
liability which is already definitely and finally created by secs 3 and 4 which are I 
the charging sections(12) 


(1) See Chalturam y C I T 1047 LT R 
302 308'9(FC) 

(2) 1941 IT R 95 112/3 affirmed 1943 
HR 617 (PC) 

(3) 1948 ITR 240 243 

(4) See also C 1 T v Smgan Ba\ 1945 
I TJt 224 228/9 {F B) C I T v Bar 
Council Madras 1943 ITR 1 J4 Btjoy 
Singh Dudhuna v C I T 1933 IT R 135 
138 (PC) and C I T v 1 alhammai Acht 
1938 ITR 720 724 

(6) 1947 ITR 302 308 

(6) Bee also Chalturam EFonlram Ltd 
y C 1 T [195j] 27 LTP 709 717 (SC) 
Patiala State Bank In re 1941 ITR 95 
112 affirmed 1943 ITR C17 (PC), 


I7«ro Mills Ltd y I T O 1946 ITR 
417 424 Bihar Mica Concern Ltd In re 
[1951] 19 ITR 553 658 

(7) 5ITC 1 4 

(8) Per Kapur J United Commercial 
Bank Ltd v C I T [1957] 32 IT R f88 
(SC) per Kama J In re Kamdar 1948 
ITR 10 at 43 and per Chagla J at 67 

[t>) ITR 24t> 244 

(10) 1947 ITR 302 308 

(11) 10 T a 88 110 

(12) See also Chalturam UorUram Ltd y 
C 1 T [1955] 27 I TP 709 716 7 (SC) 
and In re Bihar Mica Concern Ltd [1951] 
19 ITR 653 


5a 
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S3 v Basic principles —The following principles emerge from an analysis of this 
section — 

I Income tax is to ho charged at tho rate or rates fixed for the year 
by the annual Finance Act 

II Tho charge is to bo on every ( i ) individual, (it) Hindu undivided 
family, (m) company, (it?) local authority, (v) firm itself or tho partners of 
the firm individually, (in) other association of persons Ot the members of the 
association individually 

HI The income taxed is that of tho previous year and not of the year 
of assessment 

IV Tho levy is to bo on tho total income of the assessable 
entity computed in accordance with and subject to the provisions of this 
Act 


I Rates of tax fixed by the annual Finance Act —The purpose of 
this section is to charge income tax at the current rato for tho time being(13) 
The rate of tax must be related to the total income of tho accounting year The 
provisions of the Finance Acts of 1955 and earlier years under which additional 
tax was levied in respect of' excess dividends” did not operate to impose a valid 
charge under this section, since such additional tax was unrelated to the total 
incorac(13a) This Act is a permanent enactment, but there is no liability to tax 
until the annual Finance Act is passed(H) or made applicable to an excluded 
area(15) As tho Privy Council laid down in Maharajah of Pilhapuram v C I T 
(16) this Act ‘‘has no operative effect except so far as it is rendered applicable for 
ithe recovery of tax imposed for a particular fiscal jear by a Finance Act” Ho* 
lever sec 67B provides that if on the 1st April w any year the new Finance BiU 
jhas not yet been placed on the statute book the provision in force in the preceding 
I year or the provision proposed u the Bill then before Parliament whichever is 
(more favourable to the assesses, shall apply until the new provision becomes 
/ effective 

“ The I ncome tax is of course an,annual tax, not only in the sense that it is 
annually * imposed by ~th~e~FinSnceTAct, but in th e sense that it is_annual jn its 
struct ure and o rganisation It was necessarily so when it was thought to be 
lnTeaded as a temporary tax and it has nonetheless remained so although it has 
become a permanent tax —annual in the Bense that you have it every year use 
the season* (17) The Finance Acts though annual are not temporary Acts 
they often contain provisions of a general character which are of permanen 
operation( 18) __ 


(13) rrobhat Chandra Barua v C I T 
BIT C I 4 (P C ) 

(13a) Kkalau Malcnny Vpg <fc ITtxy Co 
Ltd v C I T [1956] 30 I T U 841 Other 
cases dealing with other aspects of excess 
dividends are Uphtnstove Spg <t- Wig 
Mills Co Ltd v C 1 T f 105*5J 28 I T R 811 
and C 1 T v Jalgaon Electric Supply Co 
Ltd [ 195*1] 28 I T R 826 

(14) C I T * H extern India Turf C’ub 
Lid 2 ITT 490 495 (PC) Katnahihya 
Raram Sttigh v C I T 1946 ITR 6*3 
693 affirmed 1947 ITR 311 (1C) 
Chatturam v C I T 1946 ITR 695 701 
affirmed 1947 ITR 302 (F C ) Behan Lai 


Mulhch v C I T 2 IT C 3*8 
C 1 T v Valhammai Aehi 1038 H £ 
720 Lutpaard s \ It% Estate v / R 1 v 
673 687 

(16) C I T v Abdul Rauf 19*4 1^- 
76 See also Kamakfhya s case and O 
ram s case cited in the preceding W° „ 
and Chatturam Horilram Ltd Jt 0 
[1955] 27 I T R 709 716-7 (S C ) 

(16) 194 j ITR 221 223/4 . 

(17) Per Rowlatt J Lui P aar f u. v 

Fslate v 1 R |5 TC 573 681 Bowles v 
All Oen 5 T C 685 689 , T 

(18) McGregor d Balfour Ltd V O t 
[1955] 27 I T R 389 394-5 
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II Units of assessment —The units of assessment under this section S 3 
are—(*J the individual, (t i) the Hindu undivided family, (tit) the company, (to) the 
local authority, (t) the firm or the partners of the firm individually and (u) other 
association of persons or tho member*, of the association individually (Cf sec 55) 

A firm and an association, which are not juridical entities are yet regarded by tho | 

Act as assessable entities (See also ^atUe under Bee 2(2) "Assessee,” p 30,1 
and under sec 2(GB), “A firm is an assessable entity," p 61) 

Individual —One view is that the word "individual” does not mean only at 
human being but is wide enough to include a group of persons forming a umt(19), J 
and includes a Corporation created by a statute, e g a University, or a Bar Coun J 
cil{20), or the trustees of a baronetcy trust incorporated by a Baronetcy Act(21) } 

The other view, accepted by tho Federal Court of Pakistan, is that after the amend 
ment of tho Act m 1939 tho word “mdiwdua!” can only mean a natural person, 
i c a human bemg(21a} 

‘‘Individual’ would include a minor or a person of unsound mmd(22) The! 
assessmoit may bo made under sec 40(1) on the guardian or trustee of tho minor j 
or lunatic 

Hindu undivided family and local authority —See under sec 2(9) ante 
Company —See under sec 2(5A) ante 

Firm —A firm may be charged as a distinct assessable entity or the partners 
of the firm may be assessed mdividually(22o) In the case of an unregistered 
firm the levy of tax is on the firm itself while in the case of a registered firm tho 
substantial levy is on the partners individually But even in the case of an un 
registered firm it is open to the Dcpartmert to assess an individual partner in 
respect of his share of tho firm s profits without making any assessment at all on 
the firm(23) (See notes to secs 2(6B) and 2(14) ante and secs 23(6) and 26A post) 

Prior to the amendment of this Act in 1939, even in the case of a registered firm 
the levy was on the firm itself and not on the partners individually The words 
m this section “or the partners of the firm individually” were inserted by the 
Amendment Act of 1939 which also added sub sec (5) to sec 23 providing for the 
levy on the partners of a registered firm individually For Borne of the purposes 
of the Act a firm is treated as an entity separate and distinct from its partners 
(See ante under sec 2(6B), A firm is an assessable entity’, p 51) 

Association of persons —In the case of an association of persons the tax 
may be assessed either on the association itself as a unit of assessment, or on the 
members of the association individually in respect of their respective shares of 
the profits made by the association The words “or the members of the association 
individually’ were inserted by the Amendment Act of 1939 

Prior to 1939 the phrase used in the Act was “association of individuals”, 
but it was changed to ‘ association of persons' by the Amending Act of that year 
The word persons has a wider connotation than individuals and the amend¬ 
ment was made to remove any doubt as to the assessabihty as a unit of an associa 

(21a) The Punjab Province v The Ftdera 
Uon of Pakistan [1957] 32 IT R 198 209 
See al«o C I T v Ahmedabad Mill Owners 
Assn 1939 I TR 369 

(22) Tf /?«• v A evmarLet Comrs (Ex 
parte Huxltij) 7 T C 49 54 (C.A ) 

(2°a) hJantndra Lai Ooiwa it IT O 
[1956] 30 I T R 550 657 

(23) Thakkar v O I T [19o5J27ITR 
658 


• (19) C I T v Salem District Urban 

r Bank 1940 I T R 269 Ahan Channu Fac 

« tones Union v C I T 1936 1TR 203 

( In re ftamratan Das d Madan Gopal 1935 

ITR 183 Contra C I T v Ahmedabad 
AhVounoera 4sm 1939 ITR 369 
'» (20) C IT v Bar Conned 1943 I T R 1 

it (21) Sir Curnmhkoy Ebmhim Baronetcy 

Trust v C l T 6ITC 484 affirmed 1934 
J ITR 148 (PC) 
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S 3 t ,on of which the members might not strictly speaking, be called “individuals ’(24) 
The phrase “association of persons’ is of the most comprehensive import Under 
sec 3(42) of the General Clauses Act, “ person ’ includes any company or association 
or body of individuals, whether incorporated or not Therefore an “association 
of persons’ may ha\e as its members companies, firms, joint families and asso 
ciations(25) The Federal Court of Pakistan held m The Punjab Province v The 
Federation of Pakistan(25a) that the expression ‘ association of persons ’ does not 
cover the Government of a Province and Buch a Government cannot be charged to 
tax under the Income tax Act 


The fact that some of the members of an association are minors does not affect 
the question of the as3essability of the association as such(l) 

I Undw sec 1 4(21(6} a member of an association is not liable to pay tax again 
in respecFofhiifshare m the profits of the association on which the tax has already 
been paid by the association 


Connotation —The words “association of persons” are not used in any technical 
sense but must be construed in their plain ordinary meanmg(2), though the view 
taken in some cases is that the words should be read ejusdem generis with the word 
immediately preceding, viz, firm’(3) Agreeing with the former view and 
dissenting from the latter, Beaumont, C J , said in C I T v Laxmidas Dewdas[l) 
“In my opinion the only limit to be imposed on the words ‘other association of 
individuals’ is such as naturally follows from the fact that the words appear w an 
Act imposing a tax on income, profits and gams so that the association must be 
one which produces income, profits or gams It seems to me that an association 
of two or more persons for acquisition of property which is to be managed for the 
purpose of producing mcome profits or gams falls within the words ‘other asso 
ciataon of individuals’ in sec 3 ” These observations have been followed by tbe 
Madras High Court in Mohamad Abdul Karcem <& Co v C 1 T (5) 

Co heirs or co legatees joining together in a common purpose or action{6) and 
co trustees(7) or co executors(8) would be chargeable as an association of persons 
If the funds of a number of beneficiaries are put together and one business is carried 
on with the combined resources by the trustee, guardian or administrator it may do 


(24) Cf C I T v Ahmedabai Mill 
mmm Assn 1939 ITR 369 

(25) Cf Mtan Channu Factories Union 
■v C 1 T 1936 IT R 203 and C I T v 
Salem District Urban Bank 1940 IT P 269 
See also ante under 8 2 (6B) Joint family 
company or firm a3 a partner p 49 

(25o) (1957J 32 I T R 198 

(1) C I T v Laxmidas Devidas 1937 
ITR 684 Valdhana v C I T 6 ITC114 

(2) In re Elias 19351 T R 408 415 (Cal) 
Saldhanav C l T 6ITC 114 118 (F B ) 
(Mad ) Mohamad Abdul Kareem A. Co v 
C I T 1948 ITR 412 426 (Mad ) 

(3) Mohammad A slam v C I T 1936 
ITR 412 (All) In re Keshardeo Chamna 
1037 ITR 240 259 (Cal) affirmed 1939 
ITR 394 (PC) In C 1 T v Bapoma 
1939 ITR 225 236 the Rang H C held 
that the words association of persons 
should bo construed ejusdem generis with 
all the preceding groups tir Hindu un 
divided fami'y company as »ell as firm 

(4) 1937 1 T R 584 689 (Bom ) 

(5) 1948 ITR 412 428 


(6) Saldhana v C J T 6ITC 
(FB) In re Dwarkanath. B 
ITR 716 C I T v Baporta 1939^ 

225 Haji GhuJam Hussain v C / f l ** 
ITR 405 Cbawdhury Sharafat ft**f* 
v C I T [1956] 29 ITR 759 Cf /« 
Balaknshna v C I T [1956] 301 IT K 
320 and Abdul Rahman v C / T J, 
ITR 302 Contra In re NiJim-vd-a 1 
Amir ud din 1943 I T P 443 „ „ 

(7) Hot Trust v G J T 5 
Trustees Nagort Durgah r C I T 

IT P 805 813 In re Trustees of the TfW 
1935 ITR 246 reversed on another p°> 
1939 ITR 416 (PC) C I T v Abut** 
Abdul rehman 1939 ITR 139 art*** 
on another point C I T v Devon hr*- 
Ri shore 1041 ITR C95 (P C) C * > , 
Ibrahimji Uaktmji 1940 ITR ^ t E 0U ld 
body of trustees incorporated by an A« ^ 
be assessable as an tndiv dual SirCvrn j 
Ebrahim Banmetry Trust v C * 

IT C ISl «m™cd KM IT R II’l r .ri 

(8) Raghacalu Baidu y V I * 

ITR 787 
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regarded as one business assessable in tbe hands of an association of persons(9) S 3 
In the case of a trust the assessment may be on the trustees or on the beneficiaries 
(See notes to secs 40 and 41 post ) 

Generally speaking there can be no “association of persons” in business 1 
unless the members of the group have joined together of their volition or free 
will(9a) When there is a combination of persons formed for the promotion of a 
joint enterprise, in other words, when co adventurers are banded together in common 
action they are assessable as an “association of persons”, though they may not 
in law constitute a partnership(lO) But where the income does not result from 
any joint venture or joint act assessment in the status of an association of persons 
would not be justified(10a) the income must be produced by reason of the associa 
tion,—it is not enough that the persons recene the income jointly(ll) 


Co-owners —In the case of co o wners ofproperty, if their shares arc not definite 
and ascertainable th ey wo uld biTassessable as’an association ofpcrsons(I2) Where 
the shares are definite and ascertainable mere co ownership is not sufficient to 


justify an assessment as on an association of persons(13) The members of a 
formerly undivided Mitahshara family after a partition recognised under sec 25A 
cannot be assessed as an association of persons but must bo individually assessed 
in respect of their shares(14) Similarly, where members of a Hindu Mitakshara 
family filed a partition suit in which a receiver was appointed of the family estate, 
it was held that there was no association of persons as contemplated by the Act, 
the Department could assess etch individual co owner separately on his share of 
the income or could levy the tax upon the receiver under sec 41(1) to the same- 
amount as would be leviable upon each co owner mdmdually(15)» But co owner 
ship coupled with other indicia of jomt enterprise would make the co owners assess 
able as an association of persons Thus where persons join together to acquire 
hold and manage property jointly for the purpose of producing income, they fall to 
be charged as an association of persons(16) But this general rule must be read 
subject to the provisions of sub_secu(3) of sec_9, which was introduced in 1939 
and which provides that where house property js owned by two or more persons 
and their respective shares are definite and ascertainable, such persons shall not 
in respect of Buch property be assessed as an association of persons but each of them 
must be individually assessed m respect of his share m the income from the pro 
perty(17) Therefore in the case of house property (which alone is covered by 
B ee. 9) if the shares ofThe co owners are definite~ahd ascertainable, tbe co owners 
should be assessed not as an association of persons but individually, even though 
the property may be jointly owned, jointly managed and jointly developed by 
them(18) See under sec 9(3) Assessment of co owners, * p 304 


(9) Saldhana y Cl T G ITC 114 
(FB) Uotz Trust x C I T B ITC 8 

(9a) Buldana District Mam Cloth Im 
porters Croup v C I T [19^6] 30 IT R 
61 C I T v Cloth Semi Wholesalers [ 1950] 
29ITR 600 

(10) In ro Elias 1935 IT R 403 417 
Mohamad Abdul Kareem A Co v C 1 T 
1948 1TR 412 Mohideen Sahib t C I T 
2ITC 472 

(10a) 8he\lh7amuddtnAhmadx C I T 
11956] 301 T R 36 

(11) Indira ISalahnshna v C I T [1956] 
30 ITR 320 

(12) Abdul Rahman x C I T 1944 
IT R 302 See also sec. 9(3) and the first 
Proviso to *ec- 41(1) 


(13) Indira BalaLnshna x C 1 T [1956] 
301 TP 320 Mohammad Islam x C 1 T 
1936 ITR 412 

(14) In re Keshardeo Chamrta 1937ITR 
246 259 affirmed 1939 ITR 394 (PC.) 

(15) Mazumdar Receiver Tnjunait Bros 
Estate x C I T 1947ITR 484 

(10) In ro Elias 1935 ITR 408 C I T 
x Laxmidas Dettdas 1937 ITR CS4 
C 1 T x Chhotalal Mohan’al 1940 ITR 
114 Ilaji Ohulam Hussain v C I T 1942 
ITR 405 

(17) Ma-umdar Rccex vtr Trupmait 
Bros Estate x C J T 1947 IT.R 
4S4 493 

(18) Abdul Rahman X C / T 194* 
ITR 302 308 
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3 Illegal association —In order to constitute an association it is not necessary 
that there should be any mutual rights or obligations among tho members enforce 
able in a Court oflaw(19) Illegality or m valid it) in the constitution of an associa 
tion does not affect its liability to tax or its chargeabil ty as a unit of assessraent(20) 
j An association of 133 pe sons earning on business without being incorporated as 
j required by the Indian company law would nevertheless be chargeable as an 
j association of person (21) Similarly a partnership formed ra contravention of the 
I Abhan law was held clargealle as an association of per«ns u Mohamad Abdul 
Kareem d Co v C I T (22), after an exhaustive review of the case law on the 
point The Income tax Oflcer vould be juitificd in refusing to register such a 
firm under sec 2GA of the Act(23) See further under * Income tainted with 
illegality,” post, p 81 


Existence of “ association ” depends on the peculiar facts of each case —The 
question whether there is an association of persons must be decided upon the 
peculiar facts and circumstances of each casc(24) 

HI Tax is on income of the previous year —Under this section, aa 
under sec 55, the subje< t of charge is the income of the previous year and not the 
mcome of tho assessment year(25) In other word®, the tax “is assessed and jpaid 
in the next succeeding year upon the results of the year before”(1) This is m 
direct contrast to the English Income tax Acts under which the subject of assess 
ment is the mcome of the year of assessment, though the amount is measured by a 
yardstick based on the income of preceding years(2) 


Since under this Act the tax is levied on the actual mcome of the previous year, 
the facts must be taken as they existed during the previous year For instance 
if a certain area was part of India during the relevant previous year losses incurred 
or profits accrued in that area must be deemed to have been incurred or to have 
accrued m India, although that area might hav e ceased to be part of India in the 
assessment year(3) 

For the definition of “previous year,” see Bee 2(11) 


Source of mcome need not be extant m assessment year-— 
Under the English Acta the subject of charge being the income of the assessment 


(19) Mohamad Abdul Kareem d. Co v 
C 1 T 1948 ITR 412 

(20) Jakka Devayya d Sons v O I T 

[1952] 22 I T R 264 274 Aw maraswami 
Chettiar v ITO [1957] 31 ITR 

457 

(21) Gopaljx Co v C I T 5 11 C 257 

(22) 1948 ITR 412 

(23) Mohxdttn. Saktb d. Co v C I T 
1950 ITR 200 

(24) Mazumdar R teener Trigunait Bros 
Estate v C J T 1947 ITR 484 494 
In re Ettas 1935 IT R 403 417 C I T 
v Bapona 1939 ITR 225 234 237 In re 
Ntuim ud dm Amir ud din 1943 ITR 443 
446 

(25) Wallace Bros d. Co Ltd v C I T 
1948 ITR 240 244 (PC) Maharajah of 
Ptlhapuram v C I T 1945 ITR 221 
(PC) C / T v Poison 1945 ITR 384 
386 (PC) C 1 T v TeAr* Oarhmal State 
1934ITR 17(PC) C L T v Srmneuan 


J. Copo/m. [1953] 23 ITR 87 03 (SO). 

ji.mTLi iiulUt V c i t sirr W 

Karuppiah Kavgani V C I T 3ITC 
285 (FB) C I T v AbubaUr A 
Rahman 1936 IT R 233 236 In roGrtgm 
d Co 1937ITR 12 40 Inro Kamdar ia« 
ITR 10 28 49 60 (FB) Under ine 
Income tax Act of 1918 the charge was ™ 
the income of the ft’ essment year tft S 
the income of the previous year as a meas , 
of the unascertained income of the assessment 
year See notes to sec 25(3) pod Cl 
18A ct.d 

(1) Per Lord Porter Indian Iron* 

Co Ltd v C I T 1943 ITR 328 338 

(2) ^ See the cases cited in foot-note (25) 

* m ■ 

ITR t 

19401 T R 1 Bluthappa C 
1945 ITR 311 


1 ) C I T v Vallutmma* At** 

R 720 (F B ) In re Rawji Dhanji d*' 
01 TR 1 JUuthappa Chettiar v t, i 
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year, the continued existence of the source of income m the assessment year is a S 3 
requisite of chargeabihty(4) But under this Act the income of the previous year 
is itself the subject matter of the tax therefore it is immaterial whether the source 
of income is extant or defunct in the assessment year(5) See further post under 
sec 10(1), Business should have been ‘carried on’ by the assesses in the accounting 
year” 

Each year is a separate, self-contained period —The income tax u 
annual in its structure and organisation^) Each previous year” is a distinct 
unit of time for the purposes of nss’ssment and the profits made or the liabilities or 
losses incurred before or after the relevant previous year are entirely immaterial 
in assessing the profits of that year{7), unless there is a statutory provision to the 
contrary, eg in sec ,24(2 ) which _allQW8_busmesa-iQgse3_to-be _jcarned forwa rd 
Delivering the judgment of the Board in C I T v Chitnavts{§), Lord Bussell 
observed, “What are chargeable to income tax are the profits and gams 
of a jear For the purpose of computing yearly profits and gams, each year 
is a separate self contained period of time, m regard to which profits earned or 
losses sustained before its commencement are irrelevant ” The mere fact that 
certain income has not suffered tax in the relevant assessment year, because of a 
device adopted by the assesseo or otherwise, would not enable the Department 
to assess the same as the mcome of a subsequent year when the mistake becomes 
apparent(9) It is only where according to a particular system of accounting 
adopted by the asscssee himself, allocations are made not in the year when the 
amount accrues or is received but in later years, that the income so allocated would 
be liable to bo charged as income of the later years(IO) “7n dubto what the asscssee 
himself chooses to treat as income may well bo taken to be income and to arise 
when he so chooses to treat it (11) 

It may not be possible in the case of an isolated adventure in the nature of1 
trade to compute the profits at the expiry of the year while the adventure is still \ 
incomplete In such a case of a single adventure —eg where land is acquired, I 
developed, and sold as building sites piecemeal at different times—the profits of I 
the venture, spread over several years, may be computed and assessed when the I 
entire venture comes to an end and may be treated as the profits of the year in / 

(4) Brown v National Provident Insti in the relevant accounting year' p 332 Cf 

ttmon 8 T C 67 85 (H L.) [1921] 2 A C Balchand Jivandas v C I T 1942 IT R 

22° 230 Whelan v Henning 10 TC 263 607 and Qovindram Ramnath <t Co y C I T 

(H L.) 1926 A C 293 29r Maharajah of [1953] 23 1 T R 1 

Puhapvram v C I T 1945 IT R 221 223 (8) OITC 453 457 

(PC) (9) Ralanchand Lallumal In re 1938 

(5) Maharajah of Pithapuram r C I T ITR 189 200 Muhammad Ibrahim r 

1945 ITR 221 (PC) Behan Lai MuUiel C I T 1942 ITR 64 Jagannath Ram 
r C I T 2 ITC 328 I L.R 54 Cal 630 Vagal y C I T 19o0LTR.375 However 

643 AIR. 1927 Cal 653 In re Kamdar a re assessment may be made under eoc. 

1940 IT R. 10 34 

(6) Per Rowlatt J Luipaardt I lei (10) In re Ralanchand Lallumal supra 

Vitale y / R 15 TC 573 581 Soo also post under sec 4(1){6){,) 

(7) Sir Ktkabhat Premthand y C I T Distinction between accruing arising 

[1953)24 ITR 506 (SC) In re Chouthmal and received, p 163 and under sec 

Oolapchand 1938 ITR 733 742 C I T 13 Receipts carried to suspense 

▼ I L. S M Concern 1934 ITR. 417 account p 447 

420/1 C I T v Rasant Ra i Tahhal Singh (11) Per Lord Macmillan. C I T r 

1933 ITR 197 (PC)| Suhhdeodas Jalan v Maharajadhtraja Kameshwar Singh of Bar 
o I T [1954] 20 ITR 617 625 AisAm- bhanga 1933 I TJt 94 101 (PC) Comrs of 

ehand Chetlaram v C I T [1056] 29 ITR. Taxes v Melbourne Trust Ltd 1014 A.C. 

993 See also post under sec. 10(2) Expenses 1001 (P a) CITrPLSM Concern 
and losses claimed ahould hare been incurred 1934 I.TJL 417 420 
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S 3 winch the venture ends (12), unless the entire cost is recouped earlier See, further, 
-post under sec 4(l)(a), “Single transaction”, p 162 


Law to be applied is that m force in the assessment year — 

Though the subject of the charge is the income of the previous year 
the law to be applied is that in force in the assessment year, unless otherwise stated 
or imphed(13), and any amendment which is in force at the beginning of the 
relevant assessment year must govern the case though the amendment is made 
after the income under assessment is eamed(14) In other words the Income tar 
Act as it stands amended at the date of the relevant Finance Act applies for the 
purposes of assessment, and any alterations which have come into force on the 
1st April of a financial year must apply to the assessment for that year(15) Any 
i amendments m the Act which come into force after the 1st April of a financial year, 

| would not apply to the assessment for that year, even if the assessment is actually 
[made after the amendments come into force(16) But any amendment of the Act, 
jthough effected after the close of the assessment year but before the assessment 
/is made would still be given retrospective effect and would apply to the assessment, 

> if the amendment is purely procedural and affects the machinery for collecting the 
tax rather than the tax itself(17) Likewise, the amendment of a machinery or 
s procedural section like sec 34 would apply even in respect of assessment years prior 
to the year in which the amendment came into force(18) unless the assessment 
, Orders for such earlier years had already become final before the amendment of 
i the law(18a) If after an assessment order is passed but pending an appeal or 
\ reference, legislation with retrospeclue effect comes into operation, the deciding 
tribunal must give effect to such legislation^ 9) See further ante under sec L 
' ‘Retrospective legislation”, p 7, and Retrospective effect of provision for 
I appeal or revision ’ p 7 


IV Tax on '* total income,” subject to the provisions of the 

Act —The tax is on ‘the total income of” the assessable entity The Privy 
Council said m Kalyanji Vtl/ialdas v C I T (20) ‘‘The words ‘income of’ ar ® 
simple words and are capable of wider or narrower meaning, but for the present 
purpose the Courts are concerned with them as they appear in an Income tax Act, 
and under sec 3 or sec 55 income is not to be attributed to any one of the five 


(12) In re A H Mody 1940 ITR 179 
followed in C I T v A K A R Family 
19411 TR 347 1 eerappa Chetiiar v C I T 
1941 ITP 56 Cf O / IT v P i S ill 
Concern 1934 ITR 417 and Lalit Ram 
Mangilal v C I T 1950 ITR 286 In 
the case of business other than an isolated 
trading adventure the profits must be 
ascertained for each assessment year how 
ever unsatisfactory such ascertainment may 
be from the point of view of accountancy 
British South Africa Co v C I T 1946 
ITR Supnl 17 29/30 (P C) Sukhdtodas 
Jalan v C I T [1954] 26 IT R 617 

(13) C I T w Isthmian Steamship 
Lines [1951] 20 I T R 572 577 (S C ) 

(14) Jatiu Shah Dathu Shah r C I T 6 
ITC 162 C I T ▼ Sind Hindu Provident 
Funds Society 1940 ITR 467 Banerjee v 
C I T 19411T R 137 C I T v \tdla 
patla Veera Tenkataramiah 1943 ITR 
308 


(15) Maharajah of Pithapuram V C I * 
1945 ITR 221 224 (PC) In re 
Oulahchand 1950 ITR 75 Cf C I T ▼ 
VenLatachalam Chcttiar 1944 ITR ®, 
I T Appellate Tribunal v Radha Ma 
Trust 1946 ITR 470 477 

(16) Scindia Steam Navigation Co Ltd’ 

C I T [1954] 26 IT R 686 Mishnm* 
Oulabchand Into 1950 ITR 75 

(17) C I T \ Baychi A Co [1951] 

HR 33 _ 

(18) 1 T O v Calcutta Discount 00 

[1953] 23 I T R 471 „ „ 

(18a) Janaba Muhamad Hww 
C I T [1956] 29 IT R 848 Prasha' ▼ 
Vasantsen Dwarkadas [1956] 29 IT R 
htranjardal Ramballabh v C I T [1 
23 I T R 131 See the comment on tne w* 
case under sec 33B „ , m 

(19) Kamakshya Saram Slight O i 
1947 ITR 311 317 (FC) 

(20) 1937ITR 90 95 
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classes of persons mentioned by any loose or extended interpretation of the words, S 3 
but only where the application of the words is warranted by their ordinary legal 
meaning ** 

Where a usufructuary mortgagee is in possession and is entitled to realise! 
and appropriate the whole usufruct of the property, the income from the property I 
arises to the mortgagee and not to the mortgagor(21) 

The charge in respeot of the total income is expressly declared to be “in accord 
ance with and subject to the provisions of this Act The«e words, read in conjunc 
tion with the definition of total income in sec 2(15), imply three mam things— 

(t) the income charged is that referred to in sec 4(1), 

(t») full effect must be given to the exemptions from tax granted under 
various provisions of the Act, and 

(«*) the income must be computed as prescribed in the Act after making the 
allowances and deductions provided for the different heads of mcome(22) 

1 The correct method of approach is to treat nothing as being charged to tax 
until by the process of computation laid down by the Act the status of income, 
profits and gams emerges ”(23) 


MUTUAL CONCERNS 


General principles —It will be convenient to consider first the general 
law relating to mutual concerns and then to consider the provisions of this Act 
which modify the general law 

Under the general law, the surplus accruing to a mutual concern cannot be \ 
regarded as income, profits or gains for the purposes of this Act In Styles v New l 
York Life Ins Go (24) Lord Watson said ‘When a number of individuals agree I 
to contribute funds for a common purpose, such as the payment of annuities, or > 
of capital sums, to some or all of them, on the occurrence of events certain or un 
certain, and stipulate that their contributions, so far as not required for that 
purpose, shall be repaid to them I cannot conceive why they should be regarded 
as traders, or why contributions returned to them should be regarded as profits" 
Where the contributors are to receive back a part of their own contributions, the 
complete identity between the contributors and recipients negatives the idea of j| 
any profit, for no man can male a profit out of himself (2b) In the later case of ( 
I II v Cornish Mutual Asscc Co Ltd (I) the House of Lords explaining the above 
dicta of Lord Watson, laid down that a mutual concern may be held to carry on > 
a business or trade with its members, though the surplus arising from such trade } 
is not taxable income or profit(2) 

Thus in the case of a mutual insurance association where the surplus goes 
back to the insured, whether m cash or m reduction of his premium or in enhance 
ment of the 6um insured or on winding up it is in essence merely a return of his 


(21) Proi of Bihar v Baja rnthvt 
Chord [1051] 19 ITR 5*0 

(22) In re hamdar 1940 I Tit 10 21 
39/40 44 

j.23) Ter Stone C J In re Kamdar 1940 
I Tit 10 21 

(24) 2 TC. 400 471 (IIL.) 

(25) Aattonal Mutual Life v4a*n. of 
Atwfmlosia v C 1 T 5 ITC. 233 251 
0*11me t Pontypndd { Rhondda Joint Water 
Board 28 TC 201 278 (ILL.) Rational 
Atm of Local Govt Officers v RoUiiw 18 
TC 493 *05/0 Jones v South West Lanca 


shire Coal Owners Assn 11 TC 790 822 
(IIL.) Carlisle <L SiUolh Oolf Club v Smith 
6 TC 19S 200 (CJ\) Dublin Corpn. t 
M Adam 2TC. 3S7 397 Hams r Corpn 
of Burgh of I nine 4 T C 221 233 

(1) 12TC 841 

(2) Sec also GeneralFamtlj Pension Fund 
t C I T 1040 I Tit 488 Hut tn a attU 
later decision oFIIX. Jluncipal Mutual Jns 
Ltd v Utils 10 TC 430 442 Lord \Ur 
nngton e dicta are to the effect that* mutual 
concern cannot bo held to carry on n 

trade 
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3 own money which he has overpaid and is not a profit at all(3) “Sooner or later, 
in meal or in malt, the whole of the as ociation’s receipts mu t go bach to the 
policy holders as a class, though not precisely in the proportions in which they 
have contributed to them, and the association does not m any true sense make 
a profit out of their contributions ’(4) In the case of a mutual insurance company 
or association, if the transactions are of the nature of mutual insurance the resultant 
surplus is not taxable whether the transactions are with members or with non 
members(5) 

The principles governing mutual concerns so far as they can he drawn 
from the conflict and diversity of judicial opinion, may be summarised as 
follows — 


I Complete identity between contributors and participators — 
The crucial test of mutuality was laid down by Lord Macmillan in Municipal 
Mutual Ins Lid v Hills(6) ‘ The cardinal requirement is that all the 
contributors to the common fund must be entitled to participate m the surplus 
and that all the participators w the surplus muft be contributors to the common 
fund in other words, there must be complete identity between the contributors 
and the participators If this requirement is satisfied, the particular form which 
the association takes is immaterial ’ Conversely, if some of the contributors to 
the common fund are not participators in the surplus or if some of the participators 
m the surplus are not contributors to the common fund the profits of the associa 
/tion would be assessable to tax(7) Styles v New York Life Ins Co (8) is the 
I leading case of a mutual concern, there being complete identity between the con 
| tnbutora and the participators while the case of last v London Assce Corpn (9) 
j is illustrative of a concern which was chargeable as a non mutual concern since 
i there was no complete identity between contributors and participators Both 
^ these cases were of insurance business 

Applying the above test of Lord Macmillan, the Privy Council laid down m 
English & Scottish Joint Co operative Wholesale Society Ltd v C Ag l T (10) that 
where an association merely sells goods of its own produce and manufacture to its 
members and there is no common fund to which the members contribute and in 
which they participate, the association is not a mutual concern Lord Normana, 
delivering the judgment of the Board said, “ Their Lordships are of opinion that the 
principle [of Styles' case] cannot apply to an association, society or company which 
grows produce on its own land or manufactures goods m its own factories, using 
either its own capita! or capital borrowed whether from its members or from others, 
and sells its produoe or goods to its members exclusively No matter who t 

purchasers may be, if the society sells the tea grown and manufactured by it a 


(3) Styles v bew 1 orl Lite Ins Co 2 
T C 4C0 (H L.) Jones v South West banco 
shire Coal Owners Asm 11 TC 790 (HL) 
Municipal Mutual Ins Ltd r HitfalOTC 
430 441 (II L ) Faulcoabridge v National 
Employers Mutual General Ins Asm Ltd 
33 TC 103 Millowntrs Mutual Ins Assn 
Lid v C I T 0 IT C 7 National Mutual 
Life Assn of Australasia v C I T 5ITC 
23S Cf Last ▼ London Asset Corpn 2TC 
100 (II L.) 

(4) Ter Vise Care L.C Jones v South 
llsst Lancashire Coal Owners Assn 11 TC 
790 833'9 (H L.) 

(5) Per Lord Macmillan Ayrshire Em- 
players Mutual In* Asm Ltd t / R 27 
TC.33I 347 I94Sn\R.SuppL80 83(ILL.) 


(6) 16TC 430 448 (HL) „ 

(7) Municipal Mutual Ini Ltd v 

16 TC 430 (HL) Last v London Aixy 
Corpn 2 TC 100 (HL) Equitable W 
Asicc Society v Bishop 4 TC 14 7 C J 
v Central 1 opular Asset Co 1939 I T « 
293 C I T y Sind Central Provident tu™ 
Society 1939 IT R 333 C I T v I"*** 
relief Ins Co 1939 ITR 341 
Chamber of Commerce Lid v C I T l 

31 ITR 791 C 1 T r Delhi StoCt**. 
change Assn Ltd [I9a7J 32 I TP 3 
Indian Planting etc Fund r C I T [1 

32 ITR 513 

(8) 2 T C 460 (H L.) 

(9) 2 TC 100 (HL) 

(10) 1948 ITR 270 
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has been held to make a diffcrcnce(18) An incorporated company may make a 
taxable profit out of its own members(lD) 

IV Mutual and non-mutual activities —The same association may 
carry on “mutual” activities resulting in a non taxable surplus and also non 
mutual activities resulting m taxable profits(20) 

Mutual benefit societies —Cases of “mutual benefit societies” of 
diverse sorts have arisen in tho State of Madras and the question whether thev are 
mutual concerns(21) or non mutual concems{22) has been determined by applying 
the general tests Btated above 


Members’ clubs —The consensus of judicial opinion is that any surplus 
accruing to a members’club from tho subscriptions and charges for vanous conven 
lences paid by members is not income or profit at all, nor can a social club be deemed 
to trade as far as its dealings with its own members are concerned (23) Finlay, J, 
said m National ^4ssn of Local Goit Officers v Waihns[2i), “ It is a fallacy to 
say m the case of such a club that, where a member orders a dinner and consumes 
it, there is any sale to him There is not a sale The fundamental thing is that the 
whole property is vested m the members The members have a right to parti 
cipate in the whole There is no trade among the members They cannot 
trade with themselves ” The position would be the same even though the club may 
be incorporated as a company(25) But aclub is taxable on the profjt_denyed Jtom 
subscriptions and charges paid by nonrnembers{i) anion the, income denye dfrom 
its capital assets(2) Where a club is an incorporated company carrying on business, 
it may be taxable on the moneys received from its members as well as non members 
m the course of its business{3) 

If however the club is not a members’ club but is a proprietary club m other 
words if the club is owned not by the members themselves but by an outsider, the 
proprietor of the club would be regarded as carrying on a business and w ould be 


(18) Liverpool Com Trade Assn Ltd v 
Monks 10 T C 442 453 See also National 
Assn of Local Goit Officers v Watkins 18 
TC 499 505/6 

(19) C I T v Royal Western India 
Turf Club Ltd [1953] 241 T R 551 560 (SC) 

(20) Styles v New York Life Ins Co 2 
T C 460 (H L ) Municipal Mutual Ins Ltd 
v Bills 16 TC 430 (HL) Carlisle A 
Silloth Golf Club v Smith 6 T C 48 and 198 
(CA) National Assn of Local Goit Officers 
v T1 alkins 18 TC 499 National Mutual 
Life Assn of Australasia y C I T 6ITC 
238 Board of Revenue v Mylapore Hindu 
Permanent Fund Ltd 1 I T C 217 C I T 
v Karachi Chamber of Commerce 1939ITR 
675 

(21) Board of Reienue v Mylapore Hindu 
Permanent Fund Ltd 11T C 217 Siraganqa 
M S Saswatha A idhiLtd v C I T 8ITC 
83 Tanjore Permanent Fund Ltd y C I T 
1937 HR ICO Cf Board of Revenue v 
North Madras Mutual Benefit Co Ltd 1 
ITC 172 

(22) Tnchinopoly Tennore etc Fund Lid 
Y C I T 2ITC 3S6 TnebxnopolyTennore 
etc Fund Ltd v C I T 1937 ITR 703 
C I T v Madura Hindu Permanent Fund 


Ltd 1933 ITR 46 C 1 T r Salem 
District Urban Bank Ltd 1940 ITR -69 
Cf C I T v Madhwa S 0 Nidhi Ltd 
1934 ITR 427 _ , 

(23) United Service Club v Crown i 

ITC 113 / R v Slonehaien Recreation 

Ground Trustees 16 TC 419 426/7 
also Carh It A Silloth Golf Club v SmiM o 
TC 48 and 193 (CA) 

(24) 18 TC 499 503 506 

(25) United Service Club Simla v Crovm 

1 ITC 113 I R V Eccentric Club Ltd I* 
T C 657 (C A ) The contrary is mg**** 
by the dicta of Finlay J in A ahorwwi ^ 
of Local Goit Officers v Watkins 18 T O 
503 606 . - „/ 

(1) Royal Calcutta Turf Club Y fee oi 

State 1 I T C 108 Carlisle A Silloth VOtJ 
Club v Smith 6 T C 48 and 198 (O A j 
National of Local Govt Officers 

Watkins 18 TC 499 Aa regards pupae. aw* 
made by a member for his non mo 
friends see the last mentioned case i» 

at 607 i t T C 

(2) United Service Club v Crown 

(3) C I T y Royal Western Ini'a Turf 
Club Ltd [1953] 24 I'TR 551 (SC) 
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S 3 , (c) Co operative societies —Apart from special statutory provisions the liability 

>of a co operative society to tax depends upon whether it is a mutual concern earning 
!non taxable surplus or whether it is a non mutual concern earning taxable profits 
This may be determined upon the general principles enunciated above(ll) In 
English d Scottish Joint Co operative Wholesale Society Ltd v C Ag 1 T (12) a 
co operative society which sold the tea grown and manufactured by itself to its 
members was held by the Privy Council to be a non mutual concern 

A co operative society is defined in sec 2(5B) as meaning a co operative society 
registered under the Co operative Societies Act 1912, or under any State law for 
the registration of co operative societies Irrespective of the question whether a 
co operative society is a mutual or a non mutual concern certain categories of 
income, profits and gams of all co operative societies except the SamLatta Salt 
owners’ Society m the State of Bombay are exempt from tax under sec 14(3) 
while under sec 14(4) a member of a co operative society is exempt from tax in 
respect of any dividends received by him from the society Formerly a more 
restricted exemption was granted to co operative societies and their members under 
a Notification issued under sec 60 of the Act (See post notes to sub secs (3) and 
(4) of sec 14 ) Under sec 2(6C)(tni) the profits and gams of any business of 
insurance carried on by a co operative society, even if it is a mutual concern are 
made taxable as income and are to be computed m accordance with the Rules m 
the Schedule , and the exemption contained in sec 14(3) does not extend to such 
profits or surplus arising m insurance business Under sec 9(4)(6) a member of a 
co operative society to whom a budding budfc by the society is allotted or leased 
under a house budding scheme of the society is deemed to be the owner 
of that building and is assessable as such All these various statutory 
provisions regarding co operative societies were mtroduced by the Finance Act 
1955 

Despite the provisions of sec 14(3) which exempt the income of Indian co¬ 
operative societies from tax the question of applying the general principles govern 
mg mutual concerns to co operative societies would still arise where the co operative 
Bociety is registered abroad or where the issue is whether the surplus accruing to 
a co operative society, though exempt from tax under sec 14(3) is to be included 
m its total income under sec 16(1) to determine the rate of tax applicable to its 
taxable mcome 


INCOME, PROFITS AND GAINS 


Income, profits and gains —The object of the Act is to tax “mcome 
a term of formidably wide and vague import It is expanded in secs 4 and 6 into 
"income profits and gains , but the expansion is more a matter of words than o 
8ubstance(13) The word mcome is an expression of elastic ambit and Courts 
when describing mcome have almost always qualified their description by saying 
that it is not exhausti\e As to the meaning of the word ‘mcome ’ reference 
may be usefully made to English decisions(l4) but it must be remembered that t e 
charging words of this Act are not the Bame as the charging words of the Engns 
statute(15) _ _ ~ 


(If) Cf / f v SparLford l alt 
Cn-opcrahct Society Ltd 12 TC 

(12) 1948TTR 2"0 

(13) C I T ▼ Shaw T Vallate <t Co 
0ITC 178 180 (PC) 50 I A 206 AIR 
1032 pa 133 LL.R. 59 C*L 1343 C 1 T 


v Merraniitr Bank of India 1936 / Tit 2^ 
245 (PC) In re Lala Indra Sen 1940 X 1 «*• 
187 216 , _ , T 

(14) hamnLhya Lnrain StnQnT v * 

1043 ITR 513 518 (PC) , - 

(15) Ram Amr t Kunwar x Cl * 1 
ITR 561 570 (FB) 


1 
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S 3 (casual payments or windfalls do not constitute income and therefore voluntary 
|payments, in order to be tatable in the hands of the recipient as income, mast 
■have an origin winch a practical man would regard as a real source of income ^V\de 
under sec 4(3)(oit), “ Voluntary payments Testimonials and personal gifts 
Regular allowances,” post, p 233 

Income has been generally described as the annual or periodical yield in money 
or reducible to a money value, arising from tbo use of real or personal property, or 
from labour or services rendered Dividends, and rents derived from houses and 
lands are instances of income arising from the use of property, whilst salaries, 
wages and professional earnings (including pensions) are instances of income arising 
from labour or services rendered Income derived from business may m certain 
cases be a combination of both the classes(3) 


The definition of income has been approached m threo decisions of the Privy 
Council Sir George Lowndes, in G I Tv Shaw Wallace & Co (4) gave the 
following definition of "income” 


“Income in this Act connotes a periodical monetary return ‘commgin ’with 
some sort of regularity, or expected regularity, from definite sources(5) The 
source is not necessarily one which is expected to be cont nuously productive but 
it must be one whose object is the production of a definite return excluding anything 
in the nature of a mere windfall Thus income has been likened pictonally to the 
fruit of a tree, or the crop of a field It is essentially the produce of something 
which is often loosely spoken of as ‘capital * But capital, though possibly the 
source in the case of income from securities, is in most cases hardly more than an 
element in the process of production ” 

This definition was followed in Gopal Saran Naratn Singh v C I T (6) by 
Lord Ru-sell of Killowen who however, added the important amplification 
"Anything which can properly be described as income, is taxable under the Act 
unless expressly exempted ’ 


In Kamalshya Narain Stngh v C I T (7) Lord Wright repeated the above 
observations of Sir George Lowndes and Lord Russell and remarked “Income 
it is true, is a word difficult and perhaps impossible to define in any precise genera 
formula It is a word of the broadest connotation Sir George Lowndes 
speaks of income’ being likened pictonally to the fruit of a tree or the crop of * 
field But it is clear tfiat auch picturesque sundres cannot be used to limit tne 
true character of income Income is not necessarily the recurrent return «o 

a definite source, though it is generally of that character Income again nwy 
consist of a series of separate receipts as it generally does m the case of professions 
earnings The multiplicity of forms which ‘income’ may assume is beyon 
enumeration ’ 


In the light of the above authorities, the position may be summed up as follows 
The categories of income are never closed It would be impossible to 
income precisely without excluding some species of it The effect of the dennj 
of income given by the Privy Council in Shaw Wallace s case has been whit ® 
down to a very large extent by the subsequent pronouncements of the same trioun ^ 
The definition given in that case should be taken in conjunction with the lac^^ 


(3) In re Jyoti Prasad Singh Deo \ IT C 
103 106 AIR 1921 Pat 103 

(4) 59 IA 206 A IP 1932 PC 138 
IL.R 69 Cal 1343 6 ITC 178 

(5) Adopted in another P C case C I T 


v Chum]a! Mehta 1038 I T R 621 5*9 *» 
quoted by S C m F D Sassoon A, C 
▼ C I T [1954] 26 I T P 27 49 

(6) 1935 I T R 237 242 

(7) 1943ITR 613 521 622 623 
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that casc(8) Income is not necessarily o recurrent return from a definite source,— S 3 
in fact it maj never recur at all and the source may never yield a periodic return 
An isolated adventure maj constitute business{9) tv cn» casual and non recurring 
receipt may lie income, though it is exempt from taxation in certain circumstances 
under seo 4{3)(ni) Ar^Tthmg.'prhich can propcrly„bo described as income is tax 
ablo under tho Act unless express]^ exempted(lO)*. .That perliaps,is tho best 
'Bcfiffltioifof taxable income, from tlic practical, though not from the logical, point 
ofTitw 

Tax-free income —AYherc_incoroc„n received free of tax, tho amount 
of the^taxshouldbe added onTbroughtin, and the puss income sliouldlie included 
in the"total income of the recipient Cases of tax free salaries ore discussed under 
rtc-7Tand of tax freo annuities, allowances, dividends and interest under sec 12 


Income tainted with illegality —The taint of illegality or wrong 
doing associated with income, profits or gains is immaterial for the purpose of 
taxation Once the character of an enterprise has been ascertained as being of the 
nature of trade, the person who carries it on cannot found upon elements of illegality 
to avoid tax(ll) In tho leading ease of Minister of Finance \ Smith(l2), Lord 
Haldane said that tho Income Tax Acts are not necessarily restricted in their 
application to lawful businesses only(13) Tho Revenue merely looks at an 
accomplished fact, by bringing tho profits to tax it docs not condone or take part 
in the illegal entcrprjsc(14) The pssessec may bo prosecuted for the offenco and 
at the same time taxed upon tho profits prising out of its commission(lG) Profits 
arising from a trade which necessarily involves fraud upon tho customs 
authoritics(lG), or from illicit trafficking in drugs{17), illicit trafficking m liquor 
contrary to prohibition laws(18), keeping automatic gaming machines for public 
use(19), or illegal bets taken by bookmakers on xace-coursesf20), street betting or 
betting through tho post(21) or wagering contracts(22), aro all ohargeablo to tax. 
They arc taxable as profits of business under sec 10, even if tho business involves 
the perpetration of crimes A man who lives b} regularly receiving and reselling 
stolen goods would bo taxable on the profits(23) “Pugrces” or “abwabs” illegally 
exacted from tenants by landlords(2t), or income derived by trustees from for 
bidden investments or acts amounting to breaches of trust(25J, ore also within 
the purview of tho Incomo tax Act 


(8) Raghuvanshi Milts Ltd v O I T 
{1052] 22 ITR 484 (SC) Ram AmnC 
Kunwarv C / T 1040 ITR 661 672,3; 
Gayaprawd <t Chotey Lai In ro 1035 ITR 
177 182 Tho remarks to tho contrary m 
A U John v C I T 1038 ITR 434 aro 
Incorrect 

(0) See aec 2(4) and the notes to sec 

4(3)(m) 

(10) Ram Amnt Kumcar y C 1 T 1046 
ITR 661 670 (PB) Redar Naram Singh 
y C I T 1033 ITR 167 161 

(11) Lindsay y I R 18 TC 43,60 

(12) 1027 AC 103 198 

(13) Tho observations to the contrary in 
I R y Alexander von Glehn 12 TC 232 244 
aro no longer good law 

(14) Per Rowlatt J Mann v Nash 16 
TC 623 630 

(16) Ibid 

(16) Lindsay V J R 18 TC 43 

(17) Lindsay v / R 18 T C 43 60 


(18) Minister of Finance v Smith 1027 
AC 193 (PC) 

(10) Mann v A as* 16 T C 623 

(20) Partridge v Mallandanit 2 T C 179 

(21) Southern v A D Ltd 18 T C 69 

(22) In re Chunmlal Katyan Mas 11T C 
418 

(23) Partridge y Mallandaine 2 T C 179 
181 In Lindsay y I R 18 TC 43 65 60 
68 and Southern v A R Ltd 18 T C 69 73 
it was observed that even regular burglary 
or receiving of stolen goods cannot bo called 
a business or trade if this view is correct 
the profits it is submitted may still be 
taxable as arising from a vocation (sec 10) 
or as income from other sources 
(see 12) 

(24) Btrendra Kishor y Sec of Slate 1 
ITC 67, overruled on another point in 
Mehar Rano y C J T 2 IT C 99 (r B ) 

(26) C 1 T y Thevara Patasala 2 1T C 
171 


6a 
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3 e The invalidity of a partnership does not affect its liability ortbat of its members 

'‘to assessment! 1) An association of 133 persons not registered under the Companies 
Act can be assessed as an “association of persons” under sec 3 in spite of the 
illegal constitution of the association(2) Similarly, a partnership formed in con 
tra\ention of the Abhari law was taxed as “an association of persons’ in Mohamad 
Abdul Kareem d Co v G I T (3) See also ante under “ Illegal association’, p 70 
Where title to income is m dispute —Income is taxable notwith 
standing the pendency of another s claim to it "Where money has been 
received, a rival claim or a threat of litigation cannot be regarded as reducing the 
interest of the recipient to a contingent basis Tho recipient is taxable although 
there may be a rival claim to the source of the income and the recipient maj £ome 
day have to gi\ e up the income and account for what he is taxed upon(4) The 
mere existence of a dispute as to title, even where a Buit has been filed cannot of 
itself hold up an assessment "Where the assessment is on income from property 
under sec 9, the Income tax Officer has pnma facie the power to decide whether 
the assessee is the owner’ of the property, without waiting for the determination 
of any suit filed in respect of the property (5) 

Mere relief from expense is not income —Mere relief from 
expense is not income A person is chargeable to tax not on what saves his pocket 
but on what goes into his pochet(6) In Major John, In re(7), the assessee and 
his brother held all the debentures of a company In a suit by the brothers on 
the debentures the assets of the company were sold for a •mm a long way below 
the sums owing by the company under the debentures The commission of the 
auctioneer at the court-sale would have been 5 per cent but the Court relieved 
the debenture holders of the payment of this commission by allowing the a sessee 
to act a3 the auctioneer The Department treated this 5 per cent commission 
which amounted to Rs 104,000 as income of the assessee and as-essed him there 
upon A Full Bench of tho Allahabad High Court held that the relief granted to 
the auctioneer could not be regarded as his income, and that m any event even 
if the relief be regarded as an income receipt it was of a casual and non recurring 
nature and exempt under sec 4(3)(tm) 

Whether remission of a debt is income Re-operung and 
adjustment of accounts —When an item is entered m the accounts as 
only provisional or estimated the accounts may subsequently he re opened ana 
adjusted when the exact amount is a certamed(8) Thus an estimated lo s or 
debt mav be adjusted in a subsequent vear by re opening the accounts of the year 
in which it is debited(9) There may also be a re opening and adjustment 0 
accounts on the ascertainment of a contested claim which had been entered as 


contingent liability(lO) 

But there can be no re opening and adjustment of accounts in cases w * 
a finally ascertained debt or liability is subsequently remitted in whole or id P a * 


(1) Chandnka Prasad v C I T 1939 
ITE 269 Kamram Ha anmvU v C I T 
[1955] 27 I TR 294 

(2) GopaljiCo v C I T 5ITC 257 

(3) 1948 ITE 412 followed in Kumara 
wami Cheltiar v I T O [1957J 31 I T R 
4-7 

(4) Fra nth n v I Jt 16 TC 464 

(5) In ro A eshardeo Chamna 1937 IT R 
246 258(9 affirmed (though not on this 
point) In 1939 ITR 394 (PC) See also 
raja raghunandan Prasad v C I T 1933 
HR 113 122 (P C ) 


(6) Per Lord Macnaghten Tennant r 
Smith 3 TC 158 171 (HL) Ca'M* 
Sillotk Golf Club v Smith 6 T C 293 
(CA) 

(7) 19381T R 434 „ T „ .o 

(8) Isaac Holden <t Sons Lid v I ... 
TC 768 CITvPLSit Concerns* 
ITR 417 See also English Dairies A** 
Phxlhpi 11 TC 597 (where an amount « 
refunded by the Government) 

(9) Bernhard v Gakan 13 TC 7-3 
(10) B Ford A. Co Ltd v 1 P I- * 

097 
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nor can such renutted amount be treated as income of the year of remission under S 3 
the general law apart from the provisions of secs 10(2A) and 12(5) which are 
considered below In British Mexican Petroleum Co Ltd v Jaclson(\l) the 
assessee company entered into a contract with an oil-producing company for the 
purchase of petroleum over a period of years The unpaid price of the oil supplied 
was debited in the accounts The next year, in view of the adverse effect of a 
business slump on the assessee company, the producing company accepted payment 
of a part of the debt and released the assessee company from its liability to pay the 
balance remaining due The released amount was carried direct to the assessee 
company’s balance sheet and shown as a separate ‘ reserve” item The House ofi 
Lords held that the amount remitted could not be included as a revenue receipt m 
the accounts for the year of remission and that the accounts of the preceding year, 
where the whole debt was debited should not be re opened and adjusted by refer 
ence to the remission Lord Macmillan said that an account might be kept open 
by describmg entries in it as pro\ isional or accounts might be re-opened where an 
item had been omitted or some other error had occurred but not in the case of a 
finally ascertained debt, and further observed I cannot see how the extent to 
which a debt is forgiven can become a credit item in the trading account for the 
period within which the concession is made This case has been followed by the 
Indian High Courts(12) 

But the above principle^of general Jaw ha3 been superseded by sub sec (2A) t 
jjJLscc ^0,-winch jwas introduced bylhe Fi nance A ct, 1955, and which expressly | 
makes the amount remitted taxable as the income bribe year of remission binder ' 
that aub section where m computing business profits an allowance or deduction 
has been made in the assessment for any year in respect of any trading liability > 
and subsequently the assessee obtains some benefit in respect of such trading ( 
liability by way of remission the amount remitted would be deemed to be business i 
profits and to have accrued in the year of remission Under sec 12(5) the same { 
provisions apply in respect of assessment under the head ‘Income from other j 
sources” 


Unclaimed deposits or balances due to clients —If deposits 
received by a businessman in substance partake more of the nature of trading 
receipts than of security deposits such unreturned deposits would be taxable as 
incomc(13) But a receipt which is not m the first instance a trading receipt cannot 
become a trading receipt by any subsequent process In Morlcy v Tattersall(U),\ 
a firm of auctioneers had large unclaimed balances of their clients m their handsJ 
Several years’ accumulations of those balances were divided by the firm among the' 
partners Held, they were not trading receipts and could not be taxed as income \ 
The quality and nature of a receipt for income tax purposes is fixed once and for \ 
all when it is received The unclaimed balances when first received from th« / 
auction purchasers were obviously liabilities and no subsequent operation or/ 
alteration in the accounts could turn them into trading receipts ‘ All that the! 
firm had done was a dom stic act inter scxnos by which they had recast tL® mrtho d f 
of entering liabilities in their accounts ’ 


Income m money’s worth or equivalent of cash.— unfit* 
and gams may be realised in the form of money s worth as as mrsnfylm bind 


(U) 16 T a 8“0 

(12) lIoAstrt llehman Per Inr v C I T 
1048 ITR 183 Aparchand Chunmlai v 
O I T lOtS ITR 430 Onenl Corpn. r 
C J r 1950 ITK IS ATadatai Aadar A 
Co v C I T [UM5]30 ITR. 101 


(io^i n ire. sr-saj r 

* C I T US'S ii LT EL 

ilif* ~ T/ ~ 51 ^ t-TSi. 
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3 as well as in cash If the holder of a security, the contractual income from which 
is money, receives from the person liable to pay that money something of money’s 
worth instead of money, the receipt of the equivalent of cash would be receipt of 
income arising from the security In Scottish d Canadian General Investment Co 
v f?asson(15) interest due on bonds issued by an old company was held to be realised 
when debentures of a new company were received in place of the interest 

As Lord Halsbury L C observed m Tennant v Smitf (16), profits include 
anything * capable of being turned mto money from its own nature This is the 
general law apart from the fact that even certain things which are not capable 
of being turned into money from their own nature —eg rent-free accommodation 
to an employee(17) or any benefit (even though not convertible mto money) obtained 
from a company by a director or any other person having a substantial interest in 
the company(18)—have yet by statute been artificially deemed to be income 

I The essence of the matter is that there must he an actually realised or realisable 
profit(!9) though the profit may not be immediately reahsable(20) When a 
company sells its trading assets for fully paid shares in another company the 
profit on the transaction is assessable although no cash passes(21), and even though 
the shares are neither realised nor realisable till later(22) The fact that they cannot 
be realised at once may reduce their present value but that is no reason for treating 
them as though they had no value until they could be realised(23) Where shares 
are allotted to the Directors or employees of a company at face value when the 
market value is higher the allottees are assessable to tax on the difference between 
the par value actually paid for the shares and their market \alue(24) The same 
principle would apply even if the shares aTe issued to the employees with a condition 
that they are not to part with the shares without the permission of the Directors 
of the company so long as they remain servants of the companj, but w this case 
the market value would have to be taken subject to diminution m value caused 
by the restriction under which the allotment is accepted(25) 

The forms which money’s worth or the equivalent of cash may assume are 
beyond enumeration Realisation of income in moneys worth may arise from 
transfer of immoveable property such as a collier) (1) or lands(2) by a debtor in 
satisfaction of a debt In John Emery & Sons \ Lord Advocate ^) the assessees 
were speculative builders who bought lands and built houses thereon lney 
created ground annuals or rent charges which meant that the annual rent was a 
burden upon and realisable out of the land but was not a personal obligation ’upon 
the purchaser The assessees disposed of their entire interest in the land an 
house for cash reserving to themselves the rent charges The House of Lor 


(15) 8 TC 265 

(16) 1892 AC 160 156 (HL) 3 TC 
168 164 

(17) See cl (») of Expin 1 to sec 7(1) 

(18) See sec 2(6Q(»*0 

(19) Per Lord Macmillan Raghurutndan 
Prasad v C I T 1933 ITR 113 119 
(PC) 

(20) Absalom v Talbot 26 TC 166 
(11 L.) John CronL <L Sons Lid v Ramson 
20 T C 612 (H L.) 

(21) Californian Copper Syndicate v 
Rams 5TC 159 British South Africa Co 
v C T T 1946 ITR Suppl 17 (PC) 
C J T v Raneys Ltd 1940 ITR 307 
333 Comrs of Taxes v Melbourne Trust 
Ltd 1914 A C 1001 (PC) See also Rhodesia 
Metals Ltd v Comr of Taxes 1941 ITR 


Suppl 45 49 50 (PC) . 

(22) Gold Coast Selection Trust'IM Y 
Humphrey 1949 ITR SuppL 19 

(23) Per \iscount Simon iW ^ W 

(24) Weight v Salmon 19 TC 

Lowry v Consolidated African Selection 

Ltd 23 TC 259 1940 ITR Suppl W B 

(H (25j Ede v Wilson 26 T C 3S1 l* 345 ! 
1A11ER 367 

(1) C I T v Maharajadhiraja of 

hanga 1933 ITR 94 (P C ) ,ny 

(2) CITvPLSAI Concern 19 4 

ITR 417 Chettiappa Chettusr v Vi * „ 
ITC 188 Lalshmanan CAetUar v O', 
4 IT C 200 Ayyar r C i ' 

ITC 360 

(3) 1933 ITR Suppl 8 
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Where an insurance company effected an exchange of securities in pursuance 
of a railway amalgamation scheme, and the new stocks received in place of the 
surrendered stocks had a definite market value which was less than the original 
cost to the company of the surrendered stocks, the company was allowed to deduct 
the difference as a loss The company had in substance realised its former holdings 
and received for them money s worth of a definite amount the transaction being 
‘on a money basis ’ The company did not do a mere barter in accepting the 
new stocks for the old As long as the investments were held by the company, 
fluctuations in their value were immaterial for income tax purposes But here the 
arrangement amounted m effect to a realisation of the old stocks and a reinvestment 
in new stocks A new starting point was set up, so that there would he a new 
profit or loss on the substituted stocks and such a new starting point must be a 
final pomt for the old mvestments(13) 


Valuation of money’s worth—•Where realisation consists in moneys 
worth, the market \ alue of the money s worth in the accounting year must be 
ascertained and brought into computation for the purpose of determining the year s 
profits Thus the value of ground annuals or rent charges was capitalised at 20 
or 22 years’ purchase in Ruskm Investments Ltd v Coleman (14) Similarly, as 
stated above directors or employees of a company would be assessable on shares 
issued to them at par to the extent of the premium value of the shares in the market 
at the date of issue(15) subject to abatement where a restriction is imposed on 
alienation(16) Viscount Simon said in Gold Coast Selection Trust Ltd v Humph 
rey{16a) “If the asset takes the form of fully paid shares the valuation will take 
into account not only the terms of the agreement but a number of other factors 
such as prospective yield marketability the general outlook for the type of business 
of the company which has allotted the shares the result of a contemporary pros 
pectus offering similar shares for subscription the capital position of the company 
and so forth There may also be an element of value in the fact that the holding 
of the shares gi\ es control of the company If the asset is difficult to value bu 
is nonetheless of a money value the best valuation possible must be made » a j ua 
tion is an art not an exact science Mathematical certamty is not demande 
nor indeed is it possible 


Wben a money lender takes land in satisfaction of his debt the market va “ 8 
of the land would have to be ascertained and brought into account and to 
extent to which the market value exceeds the principal sum advanced there w ° . 
be a realisation of interest(17) Unless the lands are sold by the assessee in ^ 
accounting year, the actual value of the land cannot be ascertained but an es “*?- 
of its value must be made As Lord Loreburn L C obser\ ed in Sun Ins OJP 
v Clark( 18) ‘A rule of thumb may be very desirable but cannot be substitu 
for the only Rule of Law that I know of viz that the true gains are to be asce ^ 
tamed as nearly as it can be done Generally speaking the income tax authon rc 


(13) Per RowUtt J Royal Ins Co Ltd 
■v Stephen 14 T C 22 28 approved by H L 
in IFe tmimter BanL Ltd v Osier 1933 ITR 
65 Safional Provident Institution v Brown 
8 T C o7 (HL) Contra Bansilol Abtrehand 
v C l T 6 ITC 318 

(14) 2 » T C 187 (C A ) See also John 
Emery d Sons v Lord Advocate 1936 ITR 
Suppl 8 (H L ) 

(15) Lowry v Consolidated African Trust 
Ltd 19401 TR Suppl 8S 90(HL.) H eight 
v Salmon 19 T C 174 


(16) Ede v I YiLon 26 T C 3SI 1 

AUER 367 

(ICo) 30 T C 209 240 (H h ) 1 ® 49 M 
Suppl 19 See aho Murphy v 
Machinery <t. Investment Co Ltd 30 I ^ 

(17) C 1 T v P L S M ^ er ^}f. b \ 
ITR 417 425 Lachhman Das BnjMW 
Das In re 1942 ITR 186 197 
Chettiarx C I T 41 TC 1SS Latsknuj*. 
Chettxar v C / T 4 ITC 200 Sutb** 
Ay jar vC/T4ITC3G0 

(18) 6 T C 59 77 (H L) 
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would be entitled to take the value of the lands set out in the assesses a books S 3 
of account which may be treated as pruna facie evidence of their real value Where 

the figure at which the lands wero entered in the assessee’a books was merely an 
arbitrary and fictitious figure and bore no relation to tho real value of the lands 
the asscsseo was held net bound by the figure(19) But if tho asscssee enters the 
acquisition of the land as equivalent to the receipt of a certain amount m the 
profit and loss account or does anything else definitely recognising tho land as being 
tho equivalent of a certain amount of money for purposes of calculating his profits 
the income tax authorities mi) be justified in taking tho vaiuo placed upon the 
property by the asscssce himself as prxma facie the true \alue(20) Though in 
such a case the asscssce may bo bound by his own valuation m his books of account 
the Income tax Officer 13 in no case bound to accept the assesscc’s figure and is 
freo to fix lus own estimate of the \alue{21) If tho asscsseo has not made any 
valuation, it would be open to the Income tax Officer to estimato the real valuc(22) 
Inasmuch as such a valuation would necessarily be based upon a mere estimate 
an adjustment may be Wade w a subsequent year in which tho land is actually 
sold(23) 

\\ here a property is purchased by a mortgagee in execution of a mortgage 
decree against a debtor, the value of the property would have to be ascertained 
for there would be a realisation of interest to.ihc oxtent to .which the value .of the 
property exceeds the origins! pnncipaniumdue{24) The price which the asscssce 
bills at the public sale may ordinanlyTie takento be the value of the property (25) 

But it is open to the taxing authorities to hold that the property was worth more) 
or less than tho price which the asscsseo bid for it In order however to bold! 
that tho property is worth more than the price fetched at the public sale tho taxing! 
nuthontics must liavo in their possession some tangible evidence Tbero is no l 
onus on the asscsseo to pro\c that tbo property is not worth more(l) ' 

See also post under sec 13 ‘ Profits of trade m land and buildings” and Open 
mg value of stock in trade Cost of acquisition’, p 451 


Debtor’s promiso to pay at a future date —Payment by 
cheque —\ creditor may realise bis debt bv accepting a promissory note of a 
third jvarty to pay but when the debtor gives his own promise to par at a future 
date then is no realisation C 1 T \ ^lahamjadhiroja of Darhhangn(2) establishes 
that a debtor who gives his creditor n promi -sory note for the sura he owes can ! 
in no sense lie said to pay lus creditor, he merely gnes a document or voucher 
of debt possessing certain legal attributes But when the debtors cheque (not 
post-dated) is accepted by the creditor the cheque is the equivalent of cash pay 
ment and income would be received or realise! at the time and place at which tf * 
cheque w accepted as the Supreme Court hid down in C 1 T v Ojile Glass Worts 
X/f(3) See further pod under kc 4{l)[a) "Actual and constructive receipt ’ f 
p 1M, and ’ When rn<l where is mcoro* received! p loO 
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In G I T v Visuanatka Rao( 4) it wa3 held that where a company issues 
bearer deposit certificates payable at a future date to its shareholders instead of 
paying them dividend in cash, no taxable dividend income is realised, for the 
deposit certificate 13 only like a post dated cheque or a promissory note the income 
would arise to the shareholders when the certificates are redeemed(5) But the. 
issue of deposit certificates is now taxable as dividend under s 2(6A) (&) as ameni ecL 
by tb e Finance Act 1955 ‘ 


In Cross v London & Provincial Trust Ltd (6) a company held hearer bonds 
of a foreign country The Government of that country suspended interest payment 
but offered bond holders, in exchange for their interest coupons, twenty year 
funding bonds carrying five per cent interest The company exchanged their 
coupons for the funding bonds which they then Bold It was held by the Court 
of Appeal that the issue of the funding bonds was not a payment of an equivalent 
of interest or a payment of interest m kind and the value of the funding bonds at 
the date of issue could not be regarded as realisation by the company of interest 
The tree had produced no fruit, to use a well worn simile, and the fact that the 
debtor s fresh promise to pay took the form of a marketable instrument was irrele 
vant(7) The funding bonds were money’s worth but that did not necessarily 
make them income As Greene, M R, observed “It is one thing to say that 
income is none the less mcome because it is received in the shape of money’s worth 
instead of money—this proposition is true , it is a totally different thing to say that 
the receipt of money s worth is necessarily a receipt of mcome—this proposition 
is not true (7o) It was further held that the company did not realise any interest 
or income even when it sold the funding bonds “If the debtor cannot be said 
to have paid his creditor by giving him his promissory note equally l™ 16 
creditor] does not receive payment or acquire income when he sells the promissory 
note for what it will fetch’ (8) The latter part of the decision would not apply 
under this Act A creditor does not --ealise any mterest or principal when he takes 
a promissory note from his debtor but when the creditor assigns it for value the 
value received may amount to realisation of mcome and the date of realisation 
of mcome would be the date of receipt of value on assignment 


When debtor gives security —Similarly where a debtor, unable to pay on the 
due date executes a mortgage by way of security, there is no realisation of mcome(»/ 
To give security for a debt is not to pay a debt(10) In the Privy Council case 0 
Raja Raghunandan Prasad v C I T (11) tbe assessees who were holders 0 a 
mortgage on which the mterest was m arrear accepted m discharge of that mortgag 
and all sums due thereunder a new mortgage for a principal sum which include 
arrears of mterest due under the old mortgage The grantors of the new mortgag 
were not identical with the grantor of the old mortgage and the property mortgage 
was greater in extent than that covered by tbe old mortgage The accounts wer 
maintained on cash basis The Privy Council held that the assessees merely receive 


further and better security for an existing debt and that the substitution 
could not in any real sense be described as realisation or equivalent of paym« 
of the principal and mterest of the original mortgage This decision was appue 
by the House of Lords in / R v OstcaW(12) and was followed by the Pnvy Co* 01 _ 


effected 


(4) 19501T It 6S 

(5) Associated Insulation Products Ltd 
v Ooldtr 26 TC 231 (OA ) 

(6) 1939 ITR 109 (C.A ) 21 Ta 705 

(7) 1939 ITR 109 115 
(7a) Ibid 

(8) 1939 ITR 109 118 See also Paget 
r I It 21 TC 677 (OA.) 


(9) Zainuddm Hussain v O 1 T 

LTR 428 , nlT 

(10) Raja Raghunandan Prasad r V * * 

1933 ITR 113 119 (PC) 

(11) 1933 ITR 113 ..... 

(12) 19451 T R Suppl 39 44 Seed®* 
remarks of Greene M R i nCross y 

d Provincial Trust Ltd 1939 ITR W 
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in C I Tv Kamakhaya Narayan Stngh( 13) These cases must as noted above S. 3 
be distinguished from the case where a security of a third party which is readily 
saleable is giv en in satisfaction of a debt and amounts to reabsation of income — 
e g , where Government Bonds which arc transferable are issued under a statute 
in lieu of interest due from a private debtor(14) 


Capitalisation of interest —Capitalisation of arrears of interest is not equivalent 
to receipt of interest by the creditor It is immaterial whether capitalisation takes 
place b) virttie of a provision in the original contract for tbo automatic conversion 
of unpaid interest into principal money carrying interest, or the optional exercise 
of a power in that behalf given to the creditor(15) or a customary practice of 
banks(lG) The effect of an agreement to capitalise arrears of interest is merely 
to pay compound interest Howe\ cr, the unpaid interest never ceases to retain 
its character as interest although it has from time to time been added to the capital 
indebtedness and has carried interest in turn ’ When the whole capital, including! 
the capitalised interest is paid off whatever is paid over and above the original(l 
capital sum advanced is for revenue purposes a payment of mterest{17) 

Importance of system of accounting —If the assessee chooses to treat the interest 
due under the original loan as having been received and paid on the debtor’s execut 
mg a fresh promissory note capitalising the arrears of interest and the interest is 
entered as having been received both m the interest account and m the personal 
account of the debtor interest under the original loan will be deemed to hav e been 
reaksed(18) In such cases it would be open to the assessee to prevent assessment 
of Buch interest by so adjusting his accounts as to make it clear that the fresh pro 
missory note is not taken as effecting payment of the interest due under the old 
Ioau(19) It depends upon the method of accounting whether the interest is charge 
able when it accrues or when it is paid(20) IfjM&oimts jue-mamtaingd on the 
mercantile basis , interest would be taxable even where it is merely capitalised 
oTtheTcfebtorTias only entered into a further undertaking to pay, for under the 
mercantile system income is taxable when it accrues and not when it is received or 
realised On the other hand, und er the c ash sys tem of a ccounting, income attracts 
tax only when it is received Sec IS provides that income profits and gams 
should be computed for the purposes of sec 10 (Income from business, profession 
or vocation) or sec 12 (Income from other sources) in accordance with the method 
of accounting regularly employed by the assessee Thus sec 13 g ives the assessee 
thejoption to detenmne whet herJie should be taxed orfthe accruartiSsia "ox-on the 
receipt basis There is no provision*in the'English Statute corresponding to sec 13 
and English decisions making receipt of income a condition precedent to taxability 
would be misleading under this Act(2I) See farther notes to sec 4(l)(a), “Receipt 
is not the sole test of taxability,’ p 168 


Appropriation as between capital and interest —Where interest 
is outstanding on a principal sum which has become due and the creditor 


(13) 1948 I T R 325 

(14) C I T v Mahtshwan Saran Singh 
(1951} 19 IT R 83 

(15) I It v Ostcald 1945 IT R Suppl 
39 42 (H L) 

(16) Patonx 1 Jl 19381 T R 644 (H L ) 

(17) / P v Ostcald 1945 IT R Suppl 
39 48 (HL) overruling / It r latcrenee 
Graham tt Co 19381T R 691 See also In re 
Homs Hayhew v Hallon [1922] 1 Ch 
126 

(18) C I T v 1 S V It Firm 1935 


ITR 158 C I T v Stnqart Bat 1045 
ITR 224 235 237 (FB) Ahmad Dm Alla 
Ditlav C I T 1934 I T R 369 376 C I T 
v M A L phtiltar Firm 1935 ITR 193 
See also Lahshmanan Chettiar v O I T 3 
ITC 421 

(19) C I T v V 8 U It Firm 1935 
ITR 158 163 

(20) Ahmad Dm Alla Dilta v C J T 
1934 ITR 369 376 

(21) C 1 If v St ngan Bai 1945 I TR 
224 232/4 
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S 3 receives an open payment from the debtor, and neither the debtor nor the creditor 
makes any appropriation of the payment as between capital and interest, the 
Department is entitled to treat the payment as applicable to the outstanding 
interest and assess it as mcome(22) Where however, there is no cash payment 
but an arrangement is armed at affecting the whole indebtedness whereby the 
creditor accepts certain assets in part satisfaction and takes the debtor’s promissory 
notes for the balance the basis of the presumption, xnz, that it is to the creditors 
adv antage to attribute payments to interest in the first place (leaving the interest 
bearing capital outstanding) is gone In such a case the assessee is entitled up to 
the last moment to appropriate the assets in discharge pro tanto of the debtors 
capital liability(23) In a question with the revenue the tax payer is entitled to 
appropriate payments as between capital and interest m the manner least dis 
advantageous to himself(24) But if the debtor has paid and the creditor has 
accepted a sum as interest then no book keeping can alter the nature of that 
payment or affect the liability to tax(25) 


Application of income and its diversion by overriding title — 
Cases arise where income is applied in a particular manner under a statutory 
or contractual obligation or under the provisions of a company’s Memo¬ 
randum or Articles of Association Such appropriation or destination of profits 
or the charge which has been made on them by previous agreement or otherwise 
is perfectly immaterial and has nothing to do pnma facie with the question whether 
they are liable to income tax(l) If a person has alienated or assigned the source of 
Ins income bo that it is no longer bis ho may not be taxed upon the income arising 
after the assignment of tho fiourcc{2) apart from special statutory provisions 
see lC(l)(c) and 1G(3) which artificially deem it to be tho assignor s income ” Qt 
if he mcrclv applies tho income so that it passes through him and goes on to an 
ultimate purpose even though be may have entered into a legal obligation to apply '* 
in that wav still it remains his income Tho purpose of an alienation or apphea tl0n 
is immatcrial(3) Application to charitable objects docs not affect liability to 
tion(4) But see 1GB grants exemption from tax m respect of amounts donated 
to tboso charitable institutions nnd funds which fulfil tho conditions set out in tw 
section 
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APPLICATION OK^INCOM ^'' 1 

In Pondicherry Ply Co v 0 I r\0"a cWprmywas boiTtn! ^contract Jo, pay S 3 
half its net profits to the French Government an’d wds held the Privy Gouncii- 
to be liable to tax on the moiety so paid over to the Gov eminent Lord Macmillan 
said “Profits on their coming into existence attract tax at that point and the revenue 
is not concerned with the subsequent application of the profits ”(6) Similarly a 
company is liable to tax on the income which is applied in the formation of a 
sinking fund in pursuance of a contractual or other legal obhgation(7) or applied in 
paying guaranteed interest to the share or debenture holders{8) But where the 
Government paj s to a company guaranteed interest which does not form part of the 
general revenue of the company at all but 13 expressly earmarked for the debenture 
holders it cannot be said to be the income of the company(9) The principle of 
Pondicherry s case is further explained in the light of subsequent case law, under 
sec 10(2)(xu) ‘Payments out of profits and payments ascertained by reference 
to profits”, pp 374/7 

The amount paid by waj of bonus by an insurance company to its participat 
mg policy holders was taxable in the company s hands in its cntirety(lO) till the 
enactment of Rule 3(a) of the Schedule to the Act which provides for deduction 
inter aha of four fifths of the amount paid to policy holders as bonus or reserved 
for distribution as bonus Where a Town Council carried on a gas undertaking and 
an electricity undertaking and m order to reduce the accrued deficiency on the 
electricity revenue account it transferred year after year, as authorised bv statute 
certain sums out of the revenues of the gas undertaking to the credit of the electricity 
department, it was held that the sum so transferred could not be deducted m com 
putmg the profits of the gas undertaking for it was merely a case of application 
of mcome(U) 


Salaries are taxable although for some reason or another the recipient may j 
not have the full right to apply them just as he likes(12) Compulsory deductions } 
from remuneration by the employer are instances of mere application of income and f 
the full salary is taxable without any allowance for the compulsory deductions(13) , 
(See further under see 7, 'Deductions from salary ’ p 277 ) The fact that the* 
recipient of emoluments has made them over to another person does not render! 
tV fctmgx way the Vm as. 0 . t»ah\e to t&x\Vm>t vkoee the fact that the employee \ 
voluntarily forgoes his salary(15) Sums set aside by a man for the benefit of his j 


(6) 6 ITC 363 AIR 1031 PC 165 
followed by the Bom H C in G I Tv 
Macdonald A Co 1935 I T R 450 See P C 8 
comments upon Macdonald t case m Tala 
Hydro Electric Agencies v C I T 1937 
ITR 202 207/8 

(6) 5 ITC 363 370 Quoted by S C 
in ED Sassoon A Co Ltd v C 1 T [1954] 
2CITP 27 69 

(7) Mersey Docks A Harbour Hoard v 
Lucas 2 T C 25 (II L ) Blake v Imperial 
Brazilian Sly 2 T C 68 Ai s Guaranteed 
State Rly v Wyatt 2 T C 684 City of Dublin 
Steam Packet Co v O Bnen 6 TC 101 
Harris v Corpn of Irune 4 TC 221 
£32 

(8) Blake v Imperial Bra ihan Ply 2 
TC 68 Nizams Guaranteed Slate Rly v 
Wyatt 2 TC 584 Madras A Southern 
Maralha Rly v I R 12TC 1111 1 R v 
City of Buenos Ayres Tramways Co 12 T C 
1125 Ahmadpnr A Alien Rly In re 1935 


IT R 277 CITvMASM Rly 1940 
ITR 280 CITvMASM Sly 
1943 ITR 3S0 

(9) C I T v B B AC I Sly Co 1943 
ITR 578 

(10) Bharat Ins Co v C I T 1934 
ITR 63 (PC) Last v London Assce 
Corpn 2 T C 100 (H L) [1885] 10 A C 438 

(11) Alloa Town Council v IS 16 TC 
451 

(12) Smyth v Stretlon 5 TC 36 42 

(13) Bell y Ortbble 4 T C 522 Bruce v 
Hatton 8 TC I SO Smyth v Stretlon 5 TC 
36 Cordy y Cordon 9 TC 304 Machon Y 
McLoughhn 11 TC 83 Magraw v Lewis 
18 TC 222 

(14) Parkins y JFanoiei 25 T C 419 Cf 
E D Sassoon A Co Ltd v C I T [1954] 26 
IT R 27 (S C ) 

(15) Seo fieade v Brearley 17 T C 687 
693 and under «ec 7{J) Application of 
salary Voluntary forgoing post p 277 
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|family out of his income m pursuance of a covenant in his marriage settlement 
1 or out of his salar y under a compulsory provision contained in the agreement of 
! employment, are still his mcome(16) 


Income applied in liquidation of a voluntarily incurred debt is exigible to tax 
although the application may be under a legally binding covenant entered into by 
the recipient of the income(17) or under a charge created on the debtors 
property(18) In J ft v Paterson( 19) a wife in order to render her husband 
financial assistance, obtained a loan from an insurance company and deposited 
certain shares with the company as security for the loan She further gave the 
right to the company to receive the dividends on the shares and apply them in 
paying interest on the loan and m discharge of the principal The Court of Appeal 
held that the dividends were her own income and she was liable to tax thereon 
If they were not her income they could only be the income of the creditor company 
and a creditor could not be thought of as discharging debts due to him out of his 
own income(20) Similarly where a wife bound herself to pay a certain part of her 
mcome to the trustees of her marriage settlement in repayment of an advance 
obtained by her husband from the trust funds the income so applied was held 
chargeable in the hands of the wife(21) 


» Just as a man’s mcome does not cease to be his income merely because it is 
I applied in payment of his debts, so the money of another person applied in paymg 
I the assessee s debts is not necessarily the assessee s mcome In I ft v Wemyss(22) 
[ the assessee assigned to the trustees of his marriage settlement certain shares on 
J trust to pay the income to himself for life hut in the event of the yield exceeding 
j the rate of 12J per cent m any vear the trustees were to retain such excess income 
and apply it from time to time in reducing two charges on the trust funds created 
by the assessee a3 security for his personal debts Held the income from the 
} shares in excess of 12J per cent per annum could not be included m the assessee s 
mcome He derived a direct advantage from the mcome in question being 
m paying his personal debt but the income so applied was not his income but that 
of his marriage settlement trustees Here the interests of third parties («* the 
' wife and children) intervened He had debarred himself from any voice in the 
disposal of the mcome which never became his, though he benefited by the pro - 
vision for its application Under_the presentAct Aha mcome in question would e 
taxable in his hands in view'of the first Proviso to sec 16(l)(c) -- 

In Stocker v I R (23) two partners who were brothers were bequeathe * 
life interest in a business with remainders ov er To preserve the assets o 
business for the remaindermen the partners entered into a covenant to set 
a certain percentage of the net profits of the business so as to build up a reser 
fund to meet any losses arising out of the business Subject to this condition 
the benefit of the remaindermen the reserve fund remained the property o ^ 
partners Kowlatt J held that sums thus set aside could not be include 
the mcome of the partners The correctness of this decision is open to do 
since no obligation to create the sinking fund was imposed by the father s will 
subject to one condition the sinking fund still remained the property o 
partners _ — 


(16) Hudson v Qnbble 4 TC 522 
636 

(17) Fattonni Lid r 1 Jt 24 TC 328 
352 356 (H L.) 1943 I T R Suppl 50 61 
GIT v Katrns Encumbered Estate 1034 
ITR 100 

(18) Bqoy Stng\ Dudhuna t GIT 


1933 ITR 135 138 (PC) Rot see ^ 
9(l)(»r) 

(19) 9 TC 163 

(20) /&.<* OTC 163 182 w , 

(21) Ptrhns Executor v IE 13 TC ^ 

(22) 8TC 551 581 689 

(23) 7TC 304 
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Where executors having received the whole of the income of the estate apply! S 3 
a portion in a particular way pursuant to the directions of the testator or other^ 
legal obligation, it is merely a case of application of income Payment of the\ 
Addija Sradh expenses, the costs of probate, death duties and other debts due to the\ 
State{24), or periodic payments to beneficiaries out of the income of the estate(25) j 
m compliance with the obligatory directions of the testator, cannot be excluded in j 
computing the chargeable income of the estate Nor can ‘lunacy percentage’ / 
payable under a statute to the Crown on the income of a lunatic s estate managed' 
by the Court, be excluded in computing the income of the lunatic(l) 

Daemon by overriding title —Though a voluntary payment is included in 
the income of the payer, where an obligatory charge is imposed by a testatox or 
by the law upon some property, the sum so charged must be excluded from the 
income of the person w enjoyment of the property(2) In other words where 
income is not applied but “diverted by an overriding title” from the assessee who 
would otherwise have received it it cannot be considered the income of the assessee 
at all(3) Thus m C I T v Thahur Dass Bhargaia(i) where an advocate accepted 
a brief in consideration of his clients providing him with a particular sum on con¬ 
dition that the advocate should create a charitable trust thereof the Punjab 
High Court held that the sum was not received by him as his professional fee but 
was received on behalf of a trust and was therefore not taxable as his mcome 

In JBejoy Singh Dudhuna v C I T ( 5) the assessee succeeded to the family 
ancestral estate on his father’s death Subsequently his step mother who had a 
legal right to maintenance out of the estate, brought a suit for maintenance against 
him m which a consent decree was passed directing the assessee to pay a fixed 
monthly sum to his step mother and declaring that the mamtenance was a charge 
on the ancestral estate It was conceded that the assessee was liable to be assessed 
as an individual and that be and his step mother were not members of an undivided 
family The Privy Council held that the sums paid by the assessee to his step 
mother were not * mcome” of the assessee at all Lord Macmillan delivering the 
judgment of the Board said, “In the present case the decree of the court by charging 
the appellant s whole resources with a specific payment to his step mother has to 
that extent diverted his income from him and has directed it to his step mother 
to that extent what he receives for her is not his mcome It is not a case of the 
application by the appellant of part of his income in a particular way, it is rather 
the allocation of a sum out of his revenue before it becomes mcome in his hands 
Where a decree of Court declared that a certain property belonged to the assessee 
as the residuary legatee subject to certain payments for mamtenance to members 
of the family(6) or that an impartible estate belonged to the assessee as the heir 
subject to a charge for mamtenance due to two widows of the previous holder(7) 
or where under an arbitration award or under a decree in terms of an arbitration 
award two widows were to be given mamtenance allowance in lieu of their share 
on partition in the family property which was awarded to the assessee(8) the 

(24) Muthck y C I T 1D38ITR 206 1945 ITR 500 612 In re Hira Lai 1945 

(PC) Lord Inverclyde t Trustees y MtUar ITT 512 520 

9 TO 14 (IIL) See also Ramaswamy (3) JUulhcl r GIT 1938 ITR 206 

Ayyangar y C I T 1943 IT R 597 where 210 (P C ) 

the expenses were held not deductible under (4) [1953] 241T R 275 

sec 10(2) (5) 1933 I TR 135 

(25) Ilalhck and Aich In re 1940ITR (0) C I T y Aai* 1939 ITR 302 

236 Raghavalu Naidu A Sans y C I T (7) Shiva Prasad Singh y C I T 1942 

19501TR 787 ITR 249 

(1) Committee of A B v Simpson 14 TC (8) In re Utralal 1945 ITR 512 

20 I R y SneatH 17 T C 149 (C.A ) Manshx Gutab Singh <L Sons v C I T 1946 

(2) Estate of Lola Shankar Shah y C I T ITR 66 
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3 sums paid by way of maintenance were excluded from the income of the assessee 
since they amounted to a diversion of a portion of the income before it reached 
his hands Such diversion of income by an overriding title need not necessarily 
be by a decree of Court but may be under the provisions of a will or deed, eg a 
deed of partition of joint family property(8a) Where the beneficiaries under a 
settlement pay a maintenance allowance to the settlor’s widow who is entitled under 
the terms of the settlement to maintenance for life(9), or where legatees are 
bequeathed a property with a direction to pay annuities or other sums out 
of the income of the property to members of the family (10) the payments constitute 
f* di\ ersion and not application of income In all such c%ses_the amount paid byway 
of maintenance would be^taxable jn the reci pient’s hands t hough n btun j hgjhauds 
j of the payer^Il) 

Maintenance paid to a member of a joint family out of the joint family income 
/is merel) application of the income and cannot be deducted m computing the income 
I of the joint familj, even though the amount of such maintenance is fixed by a decree 
I of Court and made a charge on the joint family properties(12) But where another 
is entitled to maintenance out of a non coparcenary property, for instance an 
impartible estate holder’s brother being entitled to maintenance out of the estate, 
i there is a diversion of income and the amount should be deducted in calculating 
\ the assessable income of the estate holder{13) On the Other hand where a man 
grants an allowance to his wife child or aged parent whom he is under a personal 
j obligation to maintain it is merely a case of applicat on of the man’s own mcome(U) 

! So an allowance paid to a wife in pursuance of an order of the Court or a covenant 
| contained in a deed of separation would not be excluded in computing the husband s 
i income(15) unless the allowance is made a charge on the husbands house 
| property(16) 

The rule regarding app ication of income is the basis of s 16(I)(c) which pro 
vides inter alia that all income arising to any person by virtue of a revocable settle 
ment or disposition (which includes any trust, covenant agreement or arrangement) 
from assets remaining the property of the settlor or disponer shall be deemed to bo 
income of the settlor or duponer In other words it is deemed to be merely applies 
tion of the settlor s or disponer s own mcome notwithstanding the enforceable nature 
of the obligation On the other hand s 9(l)(tr) which provides that the amount of 
any annual charge even if voluntarily created to which house property might be 
Bubject should be deducted in computing the mcome from the property marks a 
departure from the general principle that no exemption from tax or deduction mtn« 
computation of mcome is permissible m cases of mere application of income(iG<*/ 
(See post under sec 9{l)(iu) * Mortgage capital or annual charge ’ P 2 ™' 


(8a) Motdal Manekehand v C I T 
11957 ] 31 I T R 735 

(9) In re Madan Mohan Mulhrk 1938 
ITR 315 

(10) Jaqdish Chandra v Dkanpati Singh 
1945 ITR M E slate of Lala ShanLar Shah 
y C I T 1945 ITR 500 The decision 
to tho contrary in Darab Shroff v C I T 
fl9o7] 3- ITR 574 is it is submitted in 


correct 

(11) In re Charttsila Dost* 1937 ITR I 

(12) C I T v Malanji Lalji 19371T P 
539 

(13) JTuAen Ktthore v C I T 1933 
ITR 143 overruled on another point by 
Madan Mohan Lai v C I T 193o I Tit. 
438 (F B) and referred to by PC in 


C 1 T v Krishna Ktshore 1941 IT.R 
695 698 rt t T 

(14) Raghavalu haidu A. Sons v C 1 
1W ITR 787 802 811 Jyott Prasao 
Singh v C J T BIT C 68 Seei also tn« 
observations in Bejoti Singh Dudhvria 

C 1 T 1933 ITR 131 133 (PC) 
Kalyanji Vithaldas v C I T 1937 I i “• 
90 96 (PC) 

(15) The decision to the contrary w 
Enffhsh eras of Eadte v 1 R 9 TC I 
not apply under this Act Cf V/alkms 

/ R 22 TC C96 , „ . » T 

(16) See s 9(l)(ir) and Cl*. 
State Ranh of India [1057] 31 I TJt 

(16a) C I T r State Bank of W' a 
[1957] 31 I T It 545 
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There is no Bimilar provision in the Act dealing with a charge on mo; cables S 3 
which would consequently be gov erned by the general principles indicated 
above 

See, further, under see 10(2)(xv), * Payments out of profits and payments 
ascertained by reference to profits’, pp 374/7 


CAPITAL AND INCOME 

The problem of discriminating between capital receipts and income receipts 
and between capital disbursements and income disbursements has v ery frequently 
engaged the attention of the Courts In general the distinction is well recognised 
and easily applied but from time to time cases arise where the item lies on the border 
line and the task of assigning it to income or to capital becomes one of much refine 
ment As the Act does not define incomo except by way of adding artificial 
categories it is to the decided cases that one must go in search of light While 
each case is found to turn upon its own facts and no infallible criterion emerges 
nevertheless the decisions are nseful &3 illustrations and ns affording indications of 
the kind of considerations which may relevantly be borne in mind in approaching 
the problem(17) (Seo also under sec 10(2)(art), “Capital expenditure and income 
expenditure * post p 390 et seq) 

Disintegration of single sum into capital and income —Where a single. 
amount received by the assessee is partly on capital account and partly on income/ 
account it should bo apportioned and the part which is of a rev enue nature should/ 
be brought to charge(17a) 


IMMATERIAL CONSIDERATIONS —There are some considerations 
which are immaterial m deciding the question whether a certain item is a capital 
receipt or an income receipt —• 

(1) Payment measured by estimated profits —The fact that a 
certain payment is measurt-d (as is usually done in computing damages) by the esti 
mated annual yield or profits docs not make the payment an income rcceipt(18) 
‘There is no relation between the measure that is used for the purpose of calculating 
a particular result and the quabty of the figure that is arrived at by means of the 
application of that test (19) 


(2) Lump sum and periodic sums —That the receipt is a periodic 
receipt or a single receipt is immaterial for the purpose of determining its nature(20) 
“There is no magjc in the distinction between a lump sum and a periodical 
sum’ (21) An income receipt is not necessarily recurring nor a capital receipt 


(17) Per Lord Macmillan l an Den 
Berghs Ltd v Clark 1935 ITP Suppl 17 
22 (H L ) 19 T C 390 428/9 

(17a) Kii/mt Tilley 25 TC 136 (HI) 
1943 ITR Suppl 69 Carter v J Yadman 
28 TC 41 (C.A) Sadasitam V C I T 
[1955) 28 ITR 435 

(18) I an Den Bcrghs Ltd v Clark 1935 
ITR Suppl 17 25 (HL) 19TC 390 431 
Simpson v Executors of Bonner Maurice 14 
TC 580 G05 606 (C.A ) I It v Ledgard 
21 T C 129 J tenfrew Town Council v 1 R 
19 T C 13 21 Barr Crombie d. Co Ltd y 


I It 1947 ITR Suppl 56 C I T v 
Shamsher Printing Press [19531 23 ITR 
363 

(ID) Per Lord Euckmaiter OUnboig 
Union Fireclay Co Ltd v I It 12 T C 427, 
464 (H L) 

(20) Cameron v Prendergast 1940 ITR 
Suppl 75 85 (IIL) Collins v Firth 
Brearley etc Syndicate Ltd 9 TC 520 
(CA) 

(21) Per Lord Greene MR I P y 
Williams s Executors 1943 ITR Suppl 84 
88 affirmed by H L in 26 T C 23 
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S 3 necessarily single A single receipt may be an item of mcome(22) and an annual 
receipt recurring over a number of jears may be capital(23) 

(3) Magnitude of the receipt —The magnitude of a sum is not 
material for the purpose of determining its nature(24), for magnitude is a relative 
term But at the same time the magnitude of a transaction is not an entirely 
irrelevant consideration^) 

(4) Name given by parties concerned and treatment in accounts — 

As Viscount Simon observed m I It v Wesleyan d General Assce Society{ 1) 
“The name given to a transaction by the parties concerned does not necessarily 
decide the nature of the transaction To call a payment a loan if it is really an 
annuity does not assist the taxpayer, any more than to call an item a capital pay 
ment would pre\ ent it from being regarded as an income payment if that is its true 
nature The question always is what is the real character of the payment, not 
what the parties call it’ (2) Likewise the way in which the receipt is dealt with 
in the accounts of the assessee is not conclusive against or in favour of the assessee(3) 

(5) Form of transaction —If the transaction on its true construction, 
escapes tax as being on capital account, it is immaterial that the same result could 
be brought about by a transaction m another form which would yield taxable in 
come(4) See further, ante under sec 1, Disposition of property so as not to 
attract tax,” p 10 

(6) Income from wasting assets *—It is well settled since the decision 
of the House of Lords in Coltness Iron Co v Black{ 5) that profits from 
capital which is consumed and exhausted m the process of realisation nm/ 
none the less be taxable as income Thus income derived from mines ana 
quames(6), or from nitrate grounds(7) or from timber bearing foresee) 


(22) Rustproof Metal Window Co y I R 
1948 ITR Suppl 57 (C A) Nillantha 
Rarayan Singh v C I T [1951] 20 ITR 
8 JUaharajadhiraga of Darbhanga v C Ag 
I T [1952] 211 T R 258 Many am Meenalc 
shamma v C 1 T [1956] 30 ITR 286 
Renfrew Town Council y I R 19TC 13 
19 CITy Haneys Ltd 19401TR 307 
335 Cossimba arRaj Wards EHalev C I T 
1946 ITR 377 

(23) C I T v Mills Store Co 1941 
ITR, 642 655 Seoble y Sec oj Stole 4 
TC 618 1903 AC 299 (HL) Boyce y 
Whitun k Colliery 18 TC 655 See further 
under Annuities and annual instalments of 
capital post pp I07'I4 

(24) Cameron y Prendergast 1940 ITU 
Suppl 75 83 8 > (H L ) 

(115) Per Lord Macmillan Fan Den 
Berghs y Clark 1935 ITR Snppl 17 25 
(HL) 19 TC 390 432 

(!) 1948 ITR Suppl 101 103 (HL) 
30 TC 11 25 

(2) See also Rustproof Metal Window Co 
y I R 1948 ITR Suppl 67 07 (CA) 
Barr Crombie A Co Ltd v I R 1947 ITR 
Suppl 66 A tlkanlha A arayan Singh v 
C I T [1*M] 20 ITR 8 and Rational 
Cement Mines Industries Ltd y C I T 
[1956] 29 ITR 629 

(3) Monghyr Electric Supply Co Ltd y 
C I T [1954] 26ITR 15 / R r Scottish 


Automobile A General Ins Co 16 TC 3S1 
390 Emro Investments Ltd v Aller 35 3 - 
305 Cf C 1 T y C Parakh A Co (India) 
Ltd [1956] 291 T R 661 (S C ) and Henrik^ 
y Grafton Hotel Ltd 1943 ITR Supp! W 
15 , . , 

(4) I R y Wesleyan A General Asset 
Society 1948 ITR Suppl 101 103/4 (H U 
30 TC 11 25 Hennksen v Grafton Row 
1943 ITR Suppl 10 16/7 (CA) I * v 
Adam 14 T C 34 42 

(5) 1 T C 287 

(6) Kamakshya Naram Singh 

1943 ITR 513 (P C) Coltness Iron Oo t 
Back 1TC 287 (UL) 

(7) Allan a Co Ltd y Bell 5 TC w 
affirmed by H L , 5 T C 172 

(8) Kauri Timber Co Ltd ▼ 

Taxes 1913 AC 771 (PC) 

A ora»* Singh y C I T 19*® 1 * * 
673 Fnngford Estates Ltd v , ./ 

[1951] 20 ITR 385 Maharaja 
KapurthalaY C 1 T 1945 ITS 11* 
CITY Manavedan Ttrumnlpad* l *ft 
421 Ram Prasad y C I T 4 . I T £ XfL 
overruled on another point bv 
Bank y C I T 1943 ITR fP.'pT 

Maharajadhiraia of Darbhanga y C At . 

[19„2] 21 I T R 258 Sir Romeshirarbm 
y C I T [1954] 26 ITR 121 
[1957] 32 ITR 587 (SC) 
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or amiuities(O), is not realisation of capital but is taxable as income regardless S 3 
of the consumption of capital mvoh cd in the process of profit earning Lord 
Wright said in KanwLfAyfl Narain Stngh v C I T (10), “If the receipts 
nro income it is not material for tax purposes that that for which they are 
paid comes from a wasting property If the payment ceases because the 
source ceases, so does the tax Once it is estabhshed that tho royalties are 
income within tho meaning of tho Act it is not material that the mines are in 
course of being exhausted unless it is provided in the Act that there should 
he a deduction from tho income on that particular ground ” See also under sec 
10(2) ‘‘No allowance m respect of exhaustion of capital or wasting assets ” p 331 

(7) Payments made out of capital —The nature of a receipt is 
determined entirely by its character in the hands of the receiver, and the source 
from which tho payment is made has no bearing on the question Where an amount 
is paid which so far as tho payer is concerned, is paid wholly or partly out of capital 
and tho receiver receives it os income on his part, the entire receipt is taxable in 
the hands of tho rcceiver(Il) This would be so where a trustee pays an annuity 
to a beneficiary partly out of the corpus or from borrowed capital to make up for 
deficiency of income of tho estatc(I2) But if tho recipient is beneficially entitled 
not onl) to the income but also to the capital, payments mado to him by hi3 trustees 
out of the corpus would be capital receipts(13) The intention of the settlor or 
testator is immaterial for the purpose of determining tho nature of the beneficial 
receipt{14) 


TESTS TO DISTINGUISH BETWEEN CAPITAL AND INCOME 
RECEIPTS 


The following criteria are usually invoked in distinguishing between capital 
receipts and income receipts — 


Fixed capital and circulating capital —-A r eceipt is not taxable 
when it is referable to fixed capital, it is taxable as .a'revenue item when it is re 
"ferable to circulating capital or stock in trade(I5) In John Smith d Son v 
Moore(\§) LorJTHaldane quoted'with approval the distinction drawn by Adam 
Smith between fixed and circulating capital 'Fixed capital [is] what the owner 
turns to profit bj keeping it m lus own possession , circulating capital [is] what he 
makes profit of by parting with it and letting it change masters In other words 
circulating capital is capital which is turned over, and in the process of being 
turned over yields profit or loss Fixed capital is not involved directly m that 
process, and remains unaffected by it(17) Circulating capital or. stock in trade 


(9) Colt nets Iron Co v Black 1 T C 287 
308 321 (II L ) Knmakshya A aram Singh 
v C I T 1913 ITR 513 623 (PC) See 
further under Annuities and annual instal 
ments of capital past pp 107/14 

(10) 1943 ITR 613 624 (PC) 

(11) Mtchelhams Trustees v I ft 15 
TC 737 746 

(12) Trustees of H K Brodier I ft 17 
T C 432 Trustees of John Morant Settlement 
v 1 ft 30 TC 147 (CA) Williamson 
v Ough 20 T C 194 (H L) where the trustees 
were directed to make up the full amount of 
the annuity by means of advances out 
of tho corpus and to recoup them as and when 
practicable out of the income of subsequent 
years Mtlne tExecutorsr I ft 37TC 10 
Trustees of Parse Duncontbe Trust v I ft 


23 TC 109 Jacksons Trustees v I ft 

25 T C 13 Bee also Lindus v I ft 17 T C 
442 and Cunard s Trustees v I ft 27 T C 
122 (C A) where it was in the discretion of 
the trustees to draw upon tho capital or not 

(13) See Trustees of B K ftrodie v IR 
17 1 C 432 

(14) Jackson s Trustees v 1 ft 2o T C 
13 16 

(16) Danes v Shell Co of China Ltd 
[19521 22 IT R Suppl 1 (t, A ) 

(16) 12 TC 266 282 (HI/) £1921] 2 
AC 13 

(17) Per Lord Macmillan I an Den 
Berghs Ltd v Clark 1935 ITR Suppl 17 

26 19 TO 390 432 (H L) See also British 
South Africa Co r G 1 T 1946 II R 
Suppl 17 30 (PC) 


7a 
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S 3 is a lsoj^po^n as "tradingassets ’’and fixed capital ns "capital a arts’ (18) What 
ia a capital asset ni thoJiands of one person may be a trading asset in the hands 
of another, and the nature of a receipt may consequently vary according to the 
nature of the trade in connection with which it nnscs Homer, L J, said in 
Golden Horse Shoe (New) Ltd v Thurgood(lO), “Tho determining factor mus _t.be 
the nature of tho trade in which tho asset is employed The land upon winch a 
manufacturer carries on his business is part "of Ins fixed capital The land with 
which a dealer in real estate carries on his business is part of his circulating capital 
The machinery with which a manufacturer makes tho articles that he sells is part 
of his fixed capital Tho machinery that a dealer in machinery buys and sells is 
part of his circulating capital, as is the coal that a coal merchant buys and sells in 
the course of Ins trade So, too is tho coal that a manufacturer of gas buys and 
from which he extracts his gas ” Tho price of the Bale of a factor} is ordinarily a 
capital receipt hut it may ho an income receipt in the case of a person whose 
business it is to buy and sell factories(20) The purchase and resale of amusement 
equipment would bo on rev enue account m the case of an amusement catcrer(21) 

j Reimbursement of a capital outlay is a receipt on capital account(22) Similarly 
’compensation received for. the immobilisation, sterilisation, destruction^ Joss 
ItCtnrbr partial, of a capital asset is a capital reccipt{23), whereas compensation 
[foruijurious affection of a trading asset is an income receipt. 


ILLUSTRATIONS 

1 A company which carried on business as manufacturer of fireclay goods 
was the lessee of certain fireclay fields over a part of which ran the lines of a railway 
In the exercise of its statutory powers, the railway company required the pat" 
of the fireclay which was under the railway to be left unworked on payment o 
compensation The compensation was held to be a capital receipt, being paymen 
made for the immobilisation or sterilisation of tho fireclay deposits which were 
capital aBset The fact that the amount of compensation was computed on tn 
basrn of the profits which would ha\o been earned by working the fireclay aid no 
make it an income receipt (Glenboig Union Fireclay Co Ltd v J R 12 T C 4- 
463 (H L )) If the compensation had been recovered for wrongful interference ° 
a period of time with the working of a particular part of the field the compensate 
would have been an mcome receipt because the damage would have been to 
trade in fireclay goods during the period o! wrongful interference and wot to 
clayfield as a capital asset(24) 


i 


2 A company doing the business of building contractors and estate develop ^ 
was refused permission to build houses on a certain plot by the local aut r°” 
and was paid compensation as required by statute It was held that m the tra ^ 
building houses for sale the lands and the right to build thereon were trading a— 


(18) Rees Rolurbo Syndicate v Ducker 
13 T C 366 379 (H L ) 

(19) 18 TC 280 300 

(20) Per Lord Macmillan Van Den 
Berghs v Clark 1935 ITR SuppI 17 24 
(H L) 

(21) Crole v Lloyd 31 T C 338 

(22) C I T v Poona Electric Supply 
Co Ltd 1946 ITR 622 Monghyr Electric 
Supply Co Ltd v C I T (1954] 26 ITR 
15 Boyce v Whitwick Colliery 18 TC 
655 (C A) Cf Racecoune Betting Control 
Board v Wild 22 TC 182 [1938] 4 All 


ER 487 wp jo 

(23) / R v Francis West 31 J “ 

414 C I T v ATatdu[1954]25 li r r 3 

23 I T R 363 C J T v Mamlal Kay f 
Mehta [1956] 30 ITR 53 See also O' 
v Asiatic Textile Co Ltd [1905]- . , 

315 337-9 (compensation for loss ol o . 
part of a capital asset is nevertheless a r 
receipt) _ - t p„ 

(24) See the observations of Cm* q 
B urmah Steam Ship Co Ltd v J R 
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or stock in trade, and the compensation being for tho injurious affection of trading/ S 3 
asset3 must bo regarded as a trading receipt (Johnson v W S Try Ltd 27 
T C 167 See also Shadboll \ Salmon Estate 25 T C 52 ) 

3 A collier) company and a District Council entered into an agreement for 

tho supply of surplus water from the company’s collieries to the Council (which 
earned on a water undertaking) on the terms inter alia that the Council should 
pay an agreed price for tho supply of water and should also pay annually to the 
company a sum equal to one thirtieth of the cost of the buddings plant etc which 
the company was bound to erect under the agreement so far as such works were 
necessary for tho pumping, distribution, etc of water The agreement was to 
continue w force for thirty years at the end of which the buildings plant etc were 
to remain the property of the company The Court of Appeal held that the price I 
paid for the supply of water was a trading receipt, while the annual pay inents j 
equal to one thirtieth of the cost of tho works were referable to fixed capital and j 
were capital receipts m the hands of tho company, being repayments of the capital! 
cost of the works (Boyce v WhitmcJ Colliery 18 T C 655 ) * 

4 The assessee, an electric supply company, undertook to supply electricity 
to the Government m certain areas on condition that the Government paid a part 
of tho capital cost of constructing the new supply lines which works were regarded 
by the assessee as unremuncrative and would not have been undertaken but fur the r 
Governments agreeing to contribute to the capital cost Held, the contribution! 
made by the Government towards the capital outlay was a capital receipt in thel 
hands of the as3esscc (C I T v Poona Electric Supply Co 1946 ITR 622 ' 

See also Monghyr Electric Supply Co Ltd v C I T [1954] 26 I T R 15 ) 


CAPITAL ACCRETION AND INCOME ARISING FROM SALES — 
Where profit accrues from the sale of land or any other species of property the 
question arises whether it is income or whether it is an accretion of capital JJLhera 
thejropertysold is a capital investment _or a capital asset there is an ^accretion 
of capital for the'sale proceeds”represent capital in anotherCform.7 where on the 
the sale is m course_of business or trade tho profit ison revenue account 
(25) The distinction between capital accretion and income is fl sanctified By the 
usage now of a century’ (1) This distinction was abrogated by sec 12B which 
was introduced in 1947 and taxed capital gams as mcome for the first tune Since 
the amendment made m 1949, sec 12B did not apply to capital gams made after 
the 31st March 1948 But the lev y of capital gams has now been revived by„the 
Fi nance (No 3) Act, 1956, in respect"of transfers efiected after theTst April 1956 
(See notes to sec T2B } *“ ' ” ——— ~ 

In Them v South West Africa Co (2) Rowlatt, J stated the question simply 
and decisively Is the article acquired for the purpose of trade * If it is, the 
profits arising from its sale must be brought into revenue account Thus a man 
who having a collection of pictures or jewels for personal use sells one of them 


(25) See the observations of Viscount 
Simon British South Africa Co v C I T 
1946 ITR Suppl 17 30 31 (PC) Rees 
Roturbo Syndicate v Dueler 13 TC 366 
(HL) /l a jets Co Ltd v Forbes 3 TC 
642 ream v Miller 11 T C 610 ChelUappa 
Chettiar v C I T 41T C 18S 195 Laksh 
manan Chettiar VC/T4ITC 200 For 
a case of realisation by a company of its 


capital assets see Comr of Taxes v British 
Australian Wool .Realization Assn 1931 A C 
224 (P C ) See also P hyte v Clancy 20 T C 
679 

(1) Per Rowlatt J Ryall v Hoars ft 
TC 621 625 

(2) 9 TC 141 cited with approval hy 
PC in British South Africa Co V O l V 
1946ITR Sup 1 17 31 
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THE INDIAN INCOMF TAX ACT 


S 3 is not taxable on the profits of the sale(3) But a picture dealer would be assessable 
on the profits of the sale of a picture, for he carries on a trade in the buying and 
selling of pictures(4) 


The line between “capital sales and sales producing income ” to use the phrase 
of Lord Phillimore(5), is correctly drawn b} Lord Justice Clerk in Californian 
Copper Syndicate v Hams(6 ) in a passage which has become classical ‘It is quite 
a well settled principle in dealing with questions of assessment of income tax that 
where the owner of an ordinary investment chooses to realise it, and obtains a 
greater price for it than he originally acquired it at, the enhanced price is not 
profit assessable to mcome tax But it is equally well established that 
enhanced values obtained from realisation or conversion of securities may be so 
assessable where what is done is not merely a realisation or change of investment 
but an act done in what is truly the carrying on or carrying out, of a business 
"What is the line which separates the two classes of cases may be difficult to 
define and each case must be considered according to its facts, the question to 
be determined being—Is the sum of gam that has been made a mere enhancement 
of value by realising a security or is it a gam made in an operation of business in 
carrying out a Bcheme for profit making 1 ”(7) In the case of an isolated trans 
action of acquisition and sale of property, there is really no middle course open 
It is either an adventure m the nature of trade or else it is simply a case of sale 
and resale of a capital asset(8) 


In the absence of any evidence of trading activity m cases of purchase and 
resale of shares(9) gold(10), silver(ll) and land and buildings(12) the Court 
reversed the finding of the Tribunal and held the profit arising from the resale 
to be an accretion of capital On a finding that the assessee did not carry on any 
trading activity in relation to the disposal of slag heaps, the sales of slag heaps 
were held to be on capital account(13) On the other hand where the purchase 
and sale of mining rights(14), brine baths(15), ships(16) or wagons(17) were m the 
course of the assessee e trade and m pursuance of his scheme of profit-making 
the transactions were held to result in trading profits gheprofit arising frgmjiYeP 


(3) Per Farwell L J Hudsons Bay 
Co v Steiens 5 TC 424 437 Roberts v 
Lord. Belhaien s Executors 9 T C 501 508 

(4) Per Lord loung Assets Co Ltd v 
Forbes 3 T C 542 549 

(5) Doughty v Comr oj Taxes 1927 A C 
327 332 (P C ) 

(6) 6TC 159 1C5/6 

(7) These words were quoted with ap 
proval by P C in Comrs of Taxes y Mel 
bourne Trust Ltd 1914 A C 1001 1010 and 
jn Comr of Taxes \ British Australian Wool 
Realization Assn 1931 A C 224 250 and 
by H L in Rees Roturbo Syndicate v Dueler 
13 TC 366 389 397 

(8) Leeming v Jones 16 T C 333 3^1 
358 360 (IIL.) Ream v Miller 11 TC 
610 Mrs Alexander v C I T [1952] 22 
ITR 370 399 404 Relhm Ltd y I «se 
[1952] 22 I T R Suppl 61 5S(CA) JR 
v rnnhold 34 TC 3t>9 397 

(9) i adha Debt Jalan Y C I T [1951] 

20 I T U 1~6 Dunn Trust Ltd v n i lliams 
31 TC 477 _ 

(10) Gruo y C J T [1054] 20 ITR 
16J Laht Ram Mangilal v C J T 19j0 


ITR 286 „ , T 

(11) Mrs Sooniram Poddar y C 1 

1939 ITR 470 , „ 

(12) Glasgow Heritable Trust Lid v i 

35 TC 196 I R y Reinhold 34 TC 339 
Haney v Cauleott 33 T C 159 Cooksey A 
Bxbbey v Rednall 30 T C 514 SnOajaW 
shmi Ginning Factory Ltd y C I ^ J 
22 ITR 502 AsuDev C I T [I? 55 H 
ITR 833 McLellan Rawson t Co W 
y A ewall 36 T C 117 „ 

(13) Roberta y Lord Belhacen s Ezeciaors 
9 T G 601 Shingler v Williams A 

17 TC 674 Beams y Weardale Steel C** 1 
A Cote Co 21 T C 204 _ , T 

(14) British South Africa Co v C i * 

19461T R Sapp] 17 (PC) Jubbv C j * 
1938 ITR 210 WanncL Smith y C l 
5ITC LI . « 5 

(M Hesleth Estates Ltd v Craddott 

(16) J Bolson J Son Ltd v Family 

TC161(CJV) , re 

(17) Gloucester Rly Carnage tie 
Ltd y I R 12 T C 720 (II L.) Bey” 011 * 
Co Ltd y Ogg 7 T C 125 
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an isolate d adv enture maj be taxable as business profit(18), for business includes S 3 
ajmgle.adventure in the nature of trude(19) 

In Chunmlal Ganpatrai v C I T (20) the assessee obtained a licence from 
the Government for an electric undertaking which he started and after some time 
sold as a going concern to a limited company It was found as a fact that from the 
beginning the assessee intended not to work the licence himself but to sell the whole 
business as a going concern at a profit Held, the project was an adventure m 
the nature of trade and the excess of the price realised by the assessee over the 
cost incurred by him was not a capital accretion but was assessable under sec 10 
as business profit But unless ex facie the single transaction is obviously commercial 
the profit from it 13 more likely to be an accretion of capital and not an yield of 
income(21) 

Where a moneylender takes over land from his debtor in satisfaction of at 
debt or a mortgage-decree and keeps it for a period of time during which the income 
and expenses of the land are not brought into the business accounts of the lender 
the subsequent sale of the property may be regarded as the sale of a capital invest 
ment(22) But if a money lender treats such land as part of the capital of the 
money lendmg business and brings the income and expenses of the estate into the 
business accounts the sale of the land would be in the course of business and the 
profit arising on the sale would be a revenue rcceipt(23) On the other hand if the 
land is purchased by a firm doing money lendmg business not from debtors m lieu 
of discharge of debts of the money lendmg busmess but independently from the 
partnership funds, the land may be regarded as a capital investment even if the 
income from it is included m the profits of the busmess(24) The onus of proving 
that the land formed part of the busmess assets is on the Department and in the 
absence of any evidence or finding to the contrary the Court would conclude that 
the land was treated and held as a capital mvestment(25) 

General principles —The cases bearing on the question whether a sale 
is w course of business or rounds off an adventure m the nature of trade or whether 
it is merely realisation of a capital asset, are discussed post under Bee 4(3)(tai) 
Receipts arising from busmess”, p 227 et seq A few general principles may be 
noted here —• 


(1) Shares and securities —The profit realised on the sale of shares and/ 
securities would be capital if the seller is an ordinary investor realising his holdings! 
but it would be revenue if he is carrying on a busmess in shares and secunties(l) 


(18) Martin v Lowry 11 T C 207 (H L ) 
Cape Brandy Syndicate v I R 12 T C 
358 I R y Toll Property Co Ltd [In 
Liq ) 34 T C 13 Mrs Alexander v C I T 
[I9»2] 22 IT R 379 Other cases of isolated 
adventures in the nature of trade are cited 
under sec 4(3)(vt») pp 226/3G 

(19) See Bee 2(4) and the notes there 
under and under sec 4(3)(n>) 

(*>0) 1949 ITR 34 

(21) Smith Barry v Cordy 28 TC 250 
<CA) 

(22) Abdul IIussatn Moosajt v C I T 
10 IT C 255 I irappa Chettiar v C I T 4 
IT C 204 See also A H Wadia v <7 / T 
1949 ITR 63 (F C ) 

(23) Chettiappa CketUar v C 1 T 4 
IT C 188 Lalshmanan Chettiar v C J T 
41 TC 200 Arunaehalam Chettiar v C I T 
1946 ITR 61 See also Bareilly Corpn 


Bank Ltd v C I T [I952J 22 I T R 628 
Amritsar Produce Exchange Ltd In re 1937 
ITR 307 328 CITvAKAR 
Family 19411T R 347 C I T v P L S 
M Concern 1934 ITR 417 and Suirah 
manyan Chettiar v C I T 1934 ITR 295 
Cf Nachiappa Chettiar v C I T [1957] 31 
IT R 968 

(24) I ellayappa Chettiar v C I T 
[1952]22 ITR 292 

(25) A U Wadia v C I T 1949 ITR 
63 76-7 105-8 (FC) 

(I) Ortenlal Investment Co Ltd v C I T 
[1957] 321T R 664 (S C) Conga Sagar In 
re 19341TR 165 169 Dunn Trust Ltd v 
Williams31 TC 477 Mathuradas v C I T 
[1952] 21 I T R 395 See also Kamakshya 
Aarain Singh v C I T 1943 ITR 613 
523 (PC) and Biranand Jairam r C 1 T 
1935 ITR 309 
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S 3 The profit is rev enuo where tlio realisation or com ersion of shares or securities is 
in the courso of tho carrying on, or carry ing out of a busmess(2) Yt count Maug 
ham observed in Punjab Co operative Pan} \ C 1 T (3) that liability to tax arises 
on sales of investments, where the sales aro in course of business, although the 
taxpajer maj not bo Carrying on n separato nnd severable business of buying and 
selling mv estments with n \ lew to profit The realisation or com ersion of securities 
by bankB(4) loan and finance companies^} and insurance compames(G) is usually 
held to yield trading profit for varying investments and turning them to account 
aro among tho appointed means of such companies’ gains The sale of some of its 
securities by a bank m order to meet withdrawals by depositors!?) or the varying 
of investments by a company which carries on the business of financiers and pro- 
inottrs{8) is a normal step in carrying on the company’s business and the profits 
made on such a sale are on revenue account But the realisation of a banking or 
insurance company a investments would result m an accretion of capital if the 
particular transaction is found to be purely on capital account and not in course 
of busmess(d), although it might have gone into the revenue account in the books 
V)f the company(lO) In the case of an investment company, shares nnd securities 
ore the stock in trade, and the gam made on their realisation is clearly chargeable 
as revenuc(ll) Any profit roado by other companies on the realisation of shares 
[or securities would also be deemed to bo part of the profits of their trade if the 
/dealings are in courso of business Cement compames(I2) and “produce exchange 
I compames(13) among othcrs(14) have been brought to charge on the sales of their 
I securities It is immaterial whether the profit is realised on sale of the shares or 
I on liquidation of tho company in which the shares arc hcld(15) 


The Supreme Court held m htshan Prasad <L Co Ltd v C I T (16) that 
, profits made on sale of shares acquired merely with the intention of obtaining a 
managing agency or a directorship and not of dealing m the shores would be on 
, capital account If an asscssce acquires bonus shares as a result of his holding 
| shares which aro his stock m trade the profit made on the sale of bonus shar es 

Ins Co 16 TC 3S1 Punjab Rational 
v Emperor 2 ITC 184 See also Dunn 
Trust Ltd v T7»//.amj 31 T C 477 (money 
lending co) . - , 

(10) 7 if v Scottish Automobile 
Central Ins Co 16 TC 381 390 

(11) Scottish Investment Trust Co 

Forbes Z TC 231 ,,, „ 

(12) Dalmia Cement etc Co Ltd r 
C I T 1044 ITF 50 Dalmia Cem 
etc Co Ltd v C I T 1949 ITK 


(2) Californian Copper Syndicate v Har 

ru 5 TC 1 *59 165 \ tshweshvara Singh v 

C I T [1956] 30 IT It 202 Dajputana 
Textile (Agencies) Ltd v C J T [1953] 24 
ITR 46 An appeal is pending before S C 
against the last decision 

(3) 1040 ITR 635 645 (PC) referred 
to by S C in Sardar Indra Singh <t Sons 
Ltd v C I T [1953] 24 IT R 415 The 
dicta to the contrary in 7 if v Scottish Auto 
mobile d. General Ins Co 16 TC 381 388/9 
are not good law 

(4) Westminster Bank Ltd v Osier 17 
TC 381 1933 ITR 65 (HL) 

(5) Sardar Indra Singh A. Sons Ltd v 
C I T [1953] 24 I T R 416 (S C ) Thomp 
son v Trust Loan Co of Canada 16 T C 
394 

(C) A orthern Assce Co v Bussell 2 T C 
651 National Prondent Institution v 
Brown 8 T C 67 (H L ) Royal Ins Co v 
Stephen 14 T C 22 

(7) Punjab Co operatne Bank y C I T 
1940 ITR 635 645 (P C ) 

(8) Sardar Indra Singh <t Sons Ltd v 

C I T [19^3] 24 ITR 415 (S 

C) 

(9) 7 if v Scottish Automobile d General 


(13) Amritsar Produce Exchange Ltd 1° 

re 1937 ITR 307 . - 

(14) Comrs of Taxes v Melbourne i 
1914 A C 1001 1010 (PC) Pexv Andcrso* 
Logging Co Ltd 1926 AC 140 ( 

L) , 

(15) Dalmia Cement etc Co Ltd 

C I T 1949 ITR 141 „„ , 1(t 

(16) [1955] 27 IT R 49 followed m 
C I T v Ramnarain Sons Ltd [1957J 
ITR 17 where however the assessee was 
a dealer in shares and had consisted 7 
treated the shares acquired along with 
managing agency as his stock in trade 

is submitted that the decision was errone 
on the facts of this case 
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would be taxable as a revenue business receipt(lGa) .In suchja case the profits S 3 
should be computed by averaging the cost of the sharesi(l66) 

(2) Some transactions in course of and some outside trade —Where i 
a person has effected several transactions of purchase and sale, some of the sales j 
may be of capital investments and the other sales m course of busmess(17) Though j 
a man may be found to be carrying on a trade in the buying, developing and selling 
of land be may still hold and deal with some lands as capital investments outside 
his trade such investments would not be trading assets and their sales would be 
on capital account(18) Likewise, the sales of some buildings by a builder may be 
sales of capital investments(19) In Hudson v TFn^/i<son(20) the assessee was in 
business as a druggist until 1923 Smce 1910 be had invested the whole of his 
savings in real estate In 1924 he purchased an estate m Scarborough which he 
sold m one lot at a profit m 1925 In 1923 and 1924 he also bought three other 
estates which were sold in lots between 1923 and 1931 He also owned other 
properties which he did not sell Held the Scarborough estate was bought and 
sold as a capital investment the sales m lots of the three estates were m course of 
trade and the other properties owned by the assessee were not his trading assets 
but m\ estments outside his trade 

(3) Sales by landowner —Where an mdiv idual inherits property or 
otherwise acquires and deals with it as an owner, he may bo regarded as holding it 
as an investment rather than as something with which to trade A landlord may 
lay out part of his estate with roads and sewers and sell it in lots at various times 
for building but if he does this as a landed proprietor and not as a land speculator, 
the sales would be on capital account(21) “If a landowner, finding his property 
appreciating in v alue sells part of it, and uses part of his money still further to 
develop the remaining parts and so on he is not carrying on a trade or business, 
lie is only properly developing and realising his land * and the position would be 
the same if a company(22) or a firm(23) thus deals with the land as a landowner 
Where a company established by Royal Charter acquired lands from the Government 
as part of the consideration for the surrender of its Charter, and sold them w lots 
from time to time the sides were held to be by a landowner and not in courso of 
busmess(24) 

(4) Acquisition without intention to resell —If a person acquires j 
property with the intention to mvest capital and without any intention of resale j 
a subsequent sale under changed circumstances is only n realisation of capital and« 
nota salemcourse of business(25) 


(16a) The decision of tho Allahabad 
U C to the contrary in Ram Jhav C I T 
[19^7] 31 ITR 987 is it is submitted 
incorrect 

. (106) Emerald & Co Ltd v C I T 
P0«6] 29 I TR 814 

(17) ram Jha v C I T [1957] 31 IT R 
987 Kahanchand <£ At shanchand v C I T 
1944 I TR 472 Bunn Trust Ltd v Williams 
31 TC 477 

T 08) Cooksey d. Ribbty v Red nail 30 

(19) Harvey v Caulcott 33 TC 1-9 

(20) SOTO 65 

(21) Hudson s Bay Co v Siecens 5 
TC 424 430/8 (C A ) Sn Gajalalshmi 
Ginning Factory Ltd v C 1 T [19-2] 
221T It 602 Cf In re Mody 19401 T R 179 

{22) Per Rowlatt J Fand r Albemi 


Land Co Ltd 7 T C 629 638/9 -SVi Gaja 
laLshmi Ginning Factory Ltd v C J T 
[19-2] 22 IT It 602 Glasgow Heritable 
Trust Ltd v / R 35 T C 190 

(23) I R v Dean Property Co 22 T C 70G 

(24) Hudson s Bay Co v Stciens 5 T C 
424 

(2-) Bunn Trust v Williams 31 TC 
477 Ilarrty v Caulcott 33 TC 159, Sn 
Oajalakshmi Ginning Factory Ltd v C I T 
[1052] 22 ITR 602 Behan Lai Jhandu 
Mai In re 1944 ITR 209 220 223/4 
Ganges Sagar In ro 1934 ITR 155 But 
ledge v J R 14 TC 490 493 See also 
Mrs Alexander r C I T [1952] 22 I T R 
379 402 and the note on tfmtlA Barry r 
Cordy 28 T C 2-0 under eeo 4(3}(ru) 
Purchase without intention to resell, 
p 230 
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(5) Acquisition with intention to resell —Where a property is 
acquired with the intention of resale, or at an} rate without the intention of holding 
on to the property permanently, it would depend on the other circumstances of 
the case whether its sale is on capital account or m course of business purchase 
.with-tlie intention of resale docs not, by itself, necessarily make the sale abrading 
transaction A capital m\ estment and sale do hot lose their capital nature 
merely because the silo was foreseen or contemplated when the investment was 
made and tho possibility of enhanced \alucs motivated the investment(l) This 
was definitely established in England by tho IIouso of I ords case Leeming v 
Joncs(2) and the same principle would apply under this Act(3) In leemnrfs 
case a Byndicato of four persons acquired two estates with a view to resale at a 
proGt and tho estates were oventually Bold to a company at a profit Held, it was 
an isolated capital transaction Though tho acquisition was made with the sole 
object of turning it oicr again at a profit and at no time was it the syndicates 
intention to hold on to the investment it was nonetheless a capital transaction 
and not a concern in tho nature of trade Lord Buckmastcr said " % Aa_accretion 
to capital does not become income merely because tho original capital was invested 
m tho hope and expectation that it would rise in ■value , if jt does so rise , its reah 
sation does not make it mcomo’ (I) \nd Viscount Dunedm "“The facTTBaTaT 
man does mot mean to hold an investment may be an item of evidence tending to 
show whether he is carrying on a trade or concern in tho nature of trade m respect 
of his investments but per se it leads to no conclusion whatever”(5) 

But if the intention of resale, m conjunction with the conduct of the assessei 
and the other circumstances of tho case —eg multiplicity of transactions the 
commercial nature of the assets purchased and operations characteristic of ordinary 
trading undertaken by tho purchaser —points to a business in buy ing and selling 
the sales would result m business profits(6) A man may be held to trade in W 
even if be does not develop the land or advertise or otherwise offer it for sale(7)^ 
Tho borrowing of money at interest to pay for the purchase may be regarded as 
a circumstance pointing to a business transaction^) See further post undei 
sec 4(3 )(cm) ‘Purchase with intention to resell ” pp 231/6 

Thus the crucial question is not whether the purchase was made with the 
intention of resale but whether the adv enturo was in the nature of trade " ver f 
case must be decided on its own facts A business of speculating may be deduce 
from the fact that there are numerous purchases and sales, the sales being witain 
a short time of the purchases On the other hand where a man makes a few sa e ^ 
although he may mate a number of purchases and where the sales are made 
long intervals after the purchases that may afford a presumption m favour o 
c capital investment rather than speculative busmess(9) _ 


(1) I Jt V Fraser 24 T C 498 502 
I It v Retnhold 34 T C 389 See also 
Balgownte Land Trust v I R 14 T C 684 
691 

(2) 15 TC 333 

(3) Mrs Soontram Poddar v C 2 T 
1939 ITE 470 478/9 Radha Debt Jalan v 
GIT [1951] 201T R 176 Mrs Alexander 
v C I T [1952] 22 IT R 379 402 Raj 
putana Textile ( Agencies ) Ltd v C I T 
[1953] 241T R 46 59 An appeal is pending 
in S C against the decision in the last men 
tioned case The dicta of the Rah H C in 
Behan Lai Jhandv. Mol In re 1944 IT R 
209 and in Kahanchand A Kishanckand v 
GIT 1944 ITR 472 to the contrary 


are dealt with below under sec 4(3)(u;) 

Poeeipt8 arising from business p 
et seq 

(4) 15 TC 333 357 

(5) 15 T C 333 360 . , 

(6) See the cases cited under sec 4{ Jt 
Purchase with intention to resell P 

et seq 05 

(7) Reynolds s Executors V Eenu 

T C 401 Gray A Gtlhtt v Txlty 26 T C 80 

(8) In re Mody 1940 I T R 179 W 

Bikart Lai Jkandu Mai 1944 IT R . 
V tshtceshwara Singh v C I 2* J 
ITR 202 T « 

(9) Ganga Sagar In re 1934 ITR 
159 
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THE INDIAN INCOME TAX ACT 


S 3 Even where one of the objects of a company as stated in its Memorandum is “to 
lend money with or without security", a loan advanced by the company may be 
an affair of capital and not in the course of its busmess{18) An insurance or ban! 
mg company may have the usual powers under its Memorandum and Articles to deal 
in securities and turn its in\ cstments to account, Btill its realisations of particular 
investments may be on capital account and not in course of busmess(19) Likewise 
a company having power to deal in shares may yet hold all its shares on capital 
aecount(19a) A sale of estates by a company formed to acquire and develop 
or nurse and realise, lands does not become a business transaction merely because 
i the Memorandum empowers the company to sell the properties of the company(20) 
lEven if the professed object of a company is to trade m land, still some of its 
{transactions in land may be held to be on capital account and outside the course 
bf busmess(21) In short the provisions of the Memorandum and Articles of 
{Association are not conclusive against or m favour of the company, for the question 
|is not what business the taxpayer professes to carry on but what business he actually 
{carries on(22) Every case must be determined on its own facts(23) 

(7) Sales in winding-up Sale of the whole concern —Prana 
facie the sale by a liquidator of the whole undertaking of a company is a capital 
realisation But where such sale essentially forms part of the company s origin 2 ' 
scheme of profit making which was on hand when the liquidation commenced, the 
sale of the undertaking by the hquidator would be a business operation resulting 
m revenue profits(24) 


In Doughty v Comr of Taxcs( 25) the Privy Council laid down the following 
principles —The sale of a whole concern engaged in production business eg 
dairy farming or sheep rearing, does not give rise to a revenue profit The same 
j,might be said of a manufacturing busmess which is sold with the leaseholds an 
plant, even if there are added to the sale the piecegoods m stock and even if those 
piecegoods form a very substantial part of the aggregate sold Where, however 
a busmess consists entirely m buying and selling it is difficult to distinguish to 
income tax purposes between an ordinary and a realisation sale the object m eitn 
case being to dispose of the goods at a profit. The fact that the stock is sola ou 
in one sale does not render the profit obtained any different in hind from the pr° 
obtained by a senes of gradual and smaller sales In the case of such a reausati 
sale if there is an item which can be traced as representing the stock in tra 
sold the profit obtained by the sale of the stock in trade though it is in conjunct} ^ 
with the sale of the whole concern may be treated as taxable income But wne 
there is a slump sale of the whole concern and a transfer of all the assets for a sing 
unapportioned consideration there cannot be said to be any revenue profit 
on sale of the stock m trade which is sold with all the other assets although 
busmess of the concern may consist entirely m buying and sellmg(l) * urt _ 


(18) Seksarxa Biswan Sugar "Factory Ltd 
v 0 I T 1950 ITP 139 

(19) / B v Scottish Automobile d. 
General Ins Co 16 T C 3S1 Punjab 
Rational JBanfc v Emperor 2 ITC 184 
Cf Dunn Tntsl v Williams 31 TC 
477 

(IDa) See Oriental Imeslment Co Ltd 
v C l T [19o7] 32 I T It 064 (SC) 

(20) Ttbrau { Johore ) rubber Syndicate v 
Farmer 5 T C 6o8 Glasgow Heritable Trust 
Ltd y I P 35TC 106 

(21) Balgownie Land Trust ltd t / It 
14 TC 684 602 I T v IIyndland Incest 


merit Co Ltd 24 TC 694 701 „ 

(22) Per Clyde L P IF v Metres 

Imestment Co Ltd 14 T C 694 699 Bf™. 
v Weardale Steel Cohl d Cole Co Ibt * 
TC 204 , Tld 

(23) Amnlsar Produce Exchange 
In re 1937 ITR 307 323 

(24) Phodesta Metals Ltd ▼ '' ann ,. 

of Taxes 1941 ITP Swpp' 

(PC) 

(25) 1927 A C 327 331/2 .. 

(1) See also Maharaja of Kapurthff 

C I T 1945 ITR 74 89 IPX 
22 TC 716 
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reference maj be made to the noto under see 2(4) “Business carried on in the S 
course of administration, or winding up or liquidating a concern,” p 34 

If a person purchases the entire assets, including the booh debts, of a concern i 
which 13 going to bo dissolved, and the subsequent realisation or collection of those/ 
debts results m an excess over tho amount paid for them the excess cannot be/ 
charged as a rev enue receipt m the hands of tho purchaser(2) 

"Where a person scll3 his business to a limited company under an agreement! 
providing that all contracts unexecuted at tho dato of sale should be carried out! 
by the companj as the agent and for the benefit of the v ondor the net receipts) 
from such contracts would bo taxable as business income m the hands of the vendor! 
who maj be treated as setting up a new business of carrying out uncompleted* 
trading contracts through the agency of the companj (3) 

(8) Sale to limited company consisting of vendors as share¬ 
holders —In C I T v Sir Homi Mehta's Exccutorsfia) the assessee and his 
sons formed a private limited companj m which they alone were tho shareholders 
The assessee sold to the company shares m several companies which were held by 
the assessco jointly with Ins sons as his stock in trade The shares were sold 
at the prevailing market value which was higher than the cost to the assessee and 
the purchaser company allotted its own shares to the assessee and his sons by 
way of consideration for the sale The Bombay High Court held that the assessee 
was not assessable on tho difference between the market value of the shares at 
the date of transfer to the limited company and tho cost price No profit was 
made in a commercial sense, the real result of the formation of the limited company 
and the transfer of tho shares to that company was that the shares, instead of 
being held by tho assessco and his sons jointly in their individual capacity, were 
held bj those \ cry persons constituted into a limited companj , the so called sale 
to the limited company was not a business transaction at all hufwas'Xtransfer 
£y_th e assessee to himself m his corporate character and no man can make a profit 
out of himself ' ^ ' 


(9) Sale at concessional price —See post under sec 13, p 456 

Valuation of stock withdrawn from business —See post under sec 13, 
P 455 


Reference to Court —See post under Bee 4(3){e»), p 242, and under 
sec 10(1) p 327 


Annuities and annual instalments of capital —An annuity in the 
ordinary sense of the expression, means the purchase of an income It involves 
the conversion of capital into mcome(4) The classic definition which has never 
been departed from, is that given by Baron Watson m Foley v Flelcher(5) ‘An 
annuity means where an income is purchased with a sum of money, and the capital 
nas gone and has ceased to exist the principal having been converted into an 
annuity' Such an annuity which is properly ao called is always exigible to 
income tax No doubt the tax upon an annuity is to some extent a tax upon capital 
or an equivalent of capital and not merely upon income but income includes any 
returns which come from a waste of capital, such as returns from leaseholds quarries 


(2) Reynolds A Qtbson v Crompton 33 
1 0 288 (H L ) overruling Harry Hall Lid 
v Barron 30 TC 4^1 

_-i 3 ) Southern v Coken e Executors 23 T C 
W C „ A ) 1942 IT R Suppl 8 Parler v 
Ratty 23 TC 739 1942 ITR Suppl 162 


Cf Seth,a v John 28 T C 163 
(3a) [1955] 28 IT R 928 
(4) JPer Mathew L J Scoble v Sec of 
State 4 T C 618 622 (Ht) 

(6) 3 H & N 769 785 117 RR 967 
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S 3 ipi mines —there is therefore nothing anomalous m the taxation of annuities, 
/though they are partly repayments of capital, upon the same scale as taxation of 
{interest proper(6) An annuity payable by an employer is taxable under sec 7 
/Other taxable annuities fall under sec 12 (Income from other sources), whether 
1 they are payable under a testamentary or non testamentary trust{7) or under a 
deed of family arrangement(8) or an insurance pohcy(9), or payable to a wife under 
a deed of separation(lO) or a decree for alimony (11), or to a widow under a consent 
decree(12), or to the estate of a deceased partner by the remaining partners for the 
pm liege of using the firm’s name and goodwill(13) A contract to pay an annuity 
l may be entered into in consideration of money paid or in consideration of property 
f assigned(14) The fact that an annuity is contingent or \ anable m amount does 
Viot affect its character as mcome(15) 


But annual payments are sometimes loosely called “annuities” where they 
are in fact annual instalments of capital The purchase price of a business or 
(property may be agreed to be paid by instalments, in which event the payments 
would be of a capital nature and not liable to tax Their nature is finally deter 
mined by the circumstance that the obligation is to pay a capital sum and mstal 
ments are merely a method of effecting that payment There must be a real 
existing capital sum, not necessarily pre existing but existing in the sense that 
it represents some kind of capital obligation^ 6) Payments of instalments of a 
capital debt are capital payments whether the debt is pre existing or not(17) 
Similarly annual instalments towards repayment of the cost of a capital outlay 
are capital payments(18) 


The fine distinction between an annuity properly so called and an 
capital payment has repeatedly been emphasised and no Bure or simple test na 
been or can be laid down for the solution of this problem The only principle tea 
can be deduced from the cases is that regard must be bad to the true nature a 
character of the transaction as ascertamed from the contract which embodies t 
transaction and the other circumstances of the case(19) one must 6ee what 
I look of the thing’ is(19o) One test is to ascertain whether the principal 1 3 6 on 
for ever and is satisfied by periodical payments(20) In other words, the q ue3 * 
is whether or not it is the purchase of an annual income in return for the surrea 
of capital(21) If it is the purchase of an income the annual payment is taxa_> 


(6) Scoble v Sec of State 4 T C 618 
626 (EL) ColtnessIron Co y Black 1 TC 
287 308 321 (HL) Kamakshya Rarain 
Singly C I T 1943ITR 513 623 (PC) 
See further ante under Income from wasting 
assets p 96 

(7) See below Annuities payable under 

a trust p 111 

(8) Lindas d. Ilortin r I It 17 TC 

442 

(9) See below Insurance annuity 
p 112 

(10) Chamneyy Le tr«17TC 318 

(11) IB y Anderstrom 13 T C 482 
(decree of a foreign Court) 

(12) C I T v Rtndhi Bai 1946 ITP 
600 

(13) J/achutosAr / B 14 TC 15 

(14) Ter It alt on J Chadwick y 
Pearl Life Ins Co [190o] » X.B 507 
515 

(15) Ter Lord Macmillan Mo** Em 
jnrtsLld t I If 21 TC 264 20S 


(16) Per Greene M R I B r MaU* i I 
Dtelty [19381 4 All E R 818 826 

(17) 1 Per Lord Han worth M E 
v Dickson 14 T C 608 622 l Rj 
Dttley [1938] 4 All E R 818 8°6 Scot* 
Sec of Stale 4TC 618 6*2 (H W Ta 

(18) Boyce y IfAifirte* Colliery 1 . 
655 081 Cf Racecourse Betting Cf* 
Board y Wild 22? C 182 [1938]4 All* 

(19) ScM, T See of SIM 4 T C. «'< 
624 (II L ) I T v Ramsay 20 T O w 

I R y 36149 Holdings Ltd 2» T u 

Mitchell V RosaySoTC 
\ational Cement Mines Industries 
C I T [19.6]29ITR 629 

(20) Perrin v Dickson 14 Tv 
62- 

(21) Per Goddard L. J cf 

r Clancy 24 Ta 1 12 -I 

Bihar y Sir Kameshteor Singh 11“ 

ITU 382 
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if it is a capital payment it is not thougli in the latter case if the annual sum re \s 3 
presents a payment or return of capital coupled with interest the sum may be 
dissected and so much as represents interest may he brought to charge{22) What 
the parties have chosen to call the transaction is immaterial(23) 

In / 72 v Itamsay(21) Romer, L J, said that the owner of a property may 
sell it “in consideration of a payment by the purchaser to him of an annuity of 
£500 for the next twenty jears or he can sell his property to the purchaser for 
£10,000, the £10 000 to be paid by equal instalments of £500 over the next twenty 
) ears If he adopts the former of the two methods, then the sums of £500 received 
by him each year are exigible to income tax If he adopts the second method 
then the sums of £500 received by him m each year are not liable to mcome tax 
and they do not become bable to mcome tax by it being said that m substance the 
transaction is the same as though he had sold for an annuity The vendor has 
the power of choosing which of the two methods he will adopt, and he can adopt 
the second method if he thinks fit for the purpose of avoiding having to pay mcome 
tax on the £500 a year The question which method has been adopted must be a 
question of the proper construction to be placed upon the documents by which the 
transaction is earned out ” The real nature of a payment is not necessarily its 
nature in law but its nature m business or accountancy, because from the legal 
point of view there may he no difference whatsoever as between the parties between 
a capital and an income sum(25) Where a purchase consideration consists of 
lump sum capital payments and periodical payments the fact that the lump sum 
payments are of a capital nature does not pomt to the periodical pajments being 
also of a capital nature(l) An annuity paid by the Government to a company to 
enable the company to declare a guaranteed dividend to the shareholders is taxable 
as mcome when it forms part of the general revenue of the company(2) 

Four types of cases arise on a sale of property or business in consideration of 
annual payments — 

(1) If the sale is for a price which is to be paid in instalments, the instalments 
represent capital payments In Foley v Fletcher( 3) part of the purchase mone) 
for an estate was agreed by the conveyance to be paid by annual instalments of 
fixed amount extending over a period of thirty years The instalments were held 
to be not chargeable 

(2) Where the property is sold for what is an annuity in the strict sense of 
the word the principal disappears and the annuity which takes its place is charge 
able to tax In Gopal Saran v C I T (4) a man aged 47 transferred an estate 
worth Rs 2 crores in consideration of (a) payment of the transferor’s debts amount 
mg to Rs 10 lakhs odd (5) a cash payment of Rs 4 lakhs odd and (c) an annual 
payment of Rs 2 40 000 to the transferor for his life Held the owner of the 
estate had exchanged a capital asset for inter alia a life annuity which was taxable 
as incom e in his hands The annual payments were not instalments of a capital 

(22) Scoble r See of State 4 T C 018 (1956] 29 IT R 629 

(HL) Perrin v Dickson 14 PC 608 (1) I E v 36/49 Holdings Ltd 25 TC 

Sothern Smith v Clancy 24 TC 1 6 12 173 183 

(23) Scoble v Sec of State 4 TC 618 (2) Rt am s Guaranteed Stale Ely v 

621 624 (HL) Aizama Guaranteed State Wyatt 2 TC 584 ClTvM&SM 

v Wyatt 21C 584 Perrm r Dickson Ely 1943 IT R 380 See further under 
14 T C 608 619 Rational Cement Mines Subsidies or grants from public funds 

Industries Ltd v C1 T [1956]29ITR 629 post p 129 and ante under Application of 

(24) 20 T C 79 98 (C A) income and its diversion by overriding title 

(25) Per Greene MR / r v 36/4J p 91 f os (6) & (9) 

Uoldmgs Ltd 25 TC 173 182 Rational (3) 3 IT & N 769 117 R R 96" 

Cement Mines Indv tries Ltd r £ IT (4) 103o IT R 237 (P C) 
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Bum They were part of “the price” of the sale but that did not male them 
necessarily capital payments In Chadwick \ Pearl Life Ins Co (5) the unexpued 
term of a leasehold was assigned to an insurance company in payment of a lamp 
sum of £1,000 and an annual amount of £1 620 to be paid untd the expiration of 
the term £1 625 'was the amount of the annual net rent realised by the assignor 
before the assignment The annual payments were held to be income m the hands 
of the payee, in the abscnco of any evidence that they were instalments of the 
capital price of the leasehold “Where there is no undertaking to pay a capital 
Bum and no capital obligation m existence and all that exists is an undertaking to 
pay annual sums, those may, in the absence of other considerations be annual 
payments of an income nature for the purpose of the Incomo Tax Act”(6) Follow 
ing these authorities, in State of Bihar \ Sir Kameshicar Singh[7) where in consi 
deration of the loan of Rs 17 lacs and odd the asscsscc was granted by a zarpeshgi 
lease the right to enjoy the rents and profits of some \ lllages for a term of twenty 
eight years, and there was no stipulation that tho usufruct would be taken towards 
adjustment of the loan and no rate of interest was fixed, it was held that theassessee 
had m effect exchanged capital for incomo for a period of twenty eight years and 
the rent and profits of the villages were assessable to tax 


(3) A man may sell hm property for what looks like an annuity, but actually 
there may be no transmutation of a principal sum into mcome and the annual 
payments may be merely instalments of a principal sum with interest on an actuarial 
calculation Ig juchja case only so much of each instalment as represenfcsmtem 
is chargeable to tax^ In Scolle v Sec of 5?ale(85'the Indian Governtoenfpmcnased 
the G I P Rail way for a certain sum In exercise of their option the Governs®® 
elected to pay off the purchase price, which constituted a present debt due to tn 
Railway Company, by annual instalments which were called in the contract 
nrnties The House of Lords held that the annuity was merely the payment 
the purchase price by instalments together with interest at a certain rate Tee ta 
was payable only in respect of that portion of each instalment which represen, 
on an actuarial valuation the mterest on the unpaid purchase price but not on 
remaining portion which represented payment of the principal of a present ae 
The use of the word annuity’ did not affect the real nature of the transaction / 


(4) The consideration for the sale may be a share of the profits or gross recel ^ at . 
of a business The payment of the share would undoubtedly be the sale pne ^ 
still it would bear the character of mcome in the hands of the payee 
bargain is to secure an mcome and not a fixed capital sum(lO) On the other * 
the circumstances of the case may pomt to the fluctuating annual P®?™® j 
measured by a share of profits or gross receipts as being instalments of a c P # 
Bum(ll) Thus the purchase price of a partner s share fixed at a sum . e< l u: \/j 2 ) 
certain fraction of the firm s profits for three years would be a capital a l ^ 
In I It v Ramsay{ 13) a dental practice was purchased for a primary P r ‘ 

£15 000 subject to increase or diminution as provided m the contract The P j 
price was to be satisfied by a payment of £5 000 on the date of the agreemen 
as to the balance by an annual payment for ten years of a sum equal to 25 pe— 


(„) [190-j] 2KB 607 

(6) I R v Mallaby Deeley [1938] 4 
AJI E R 818 823/4 

(7) [1952} 21 IT R 382 

(8) 4 T C 618 

(9) Scoblea case was followed in East 
Indian Rly Co v See of State [1905] 2 lv B 
413 and m Perrin v Dickson 14 T C 608 
{case of an insurance annuity) 


(10) Janes t I P 7 T C 310 A “jffj 

Cement Vines Industries Ltd * ^, 

[1956] 29 I T R 629 See also the ££ 

of Walton J in Chadwick v Pearl J 
Co [1905] 2KB 507 514 - .55 

(11) Legge v Fictions Ltd r j®9 

(12) I R v Ledgard 21 TO 
Contrast 1 R v Hogarth 23 T C * 

(13) 20 T C 79 (C A) 
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of the net profits of the practice for each j ear If the amounts so paid ov er during S 3 
the ten years were, in the aggregate, more or less than the primary purchase price 
that price was to be treated as correspondingly increased or diminished The 
annual sums were held by the Court of Appeal to be instalments of capital Lord 
W right M II, said, ‘ I cannot see why a creditor who has sold property for a 
particular price should not, in discharge of that price, agree to accept a fluctuating 
sum if there are sufficient reasons of convenience or other considerations 
which make it desirable to adopt that method of payment The mere fact that 
in the result the amount paid may be greater or less than what is called here the 
pnmarj debt that is to saj, a specified balance, docs not seem to me in itself to 
throw light on the position one way or the other (14) 


The same principles apply where the periodical pavments are fixed with 
reference to the turnover of a business, as is commonly done in the case of patent 
royalties, instead of bemg fixed with reference to profits In National Cement Mines 
Industries Ltd v (7 I T (14<r) the Calcutta High Court after an exhaustive review 
of the authorities held that a periodical payment fixed with reference to the sales 
in consideration of the transfer of leasehold rights and concessions, was taxable 
as income In I R v 36/49 Holdings Ltd (15) a company purchased the under 
taking of another company and agreed to pay inter aha a sum of 1 shilling for each 
non mechanically propelled bicycle and £1 for each motor bicycle sold by the : 
purchaser company, and these payments were to go on in perpetuity unless the 
purchaser company exercised its right under the contract whereby future payments 
could be commuted for a sum of £50,000 The periodical payments were held 
by the Court of Appeal to be income As the payments were to continue m per 
petuity it was impossible to regard them as instalments of a capital sum, since 
from the very nature of the payments there was not and could not bo any reference 
to or dependence upon anj capital sum at all(16) 


Annuities payable under a trust and t oluntary annual payments —An annuity 
payable to a cestui que trust under a will or trust deed is^taxable as income. in the 
hands of thc_beneficiary Although the trustees maj pay the annuity partly out 
of tMTorpus or out of borrowed capital to make up for deficiency of income from 
the estate still the entire annuity would be taxable in the hands of the benefi 
ciary(17) , for t he nature of a payment is determined by its character in the hands 
ofthe receiver'and motrthefunds OutTOf which ltis made" Again'annual payments 
to a cestui que trust are income even if they are made pursuant to a discretion 
conferred on and exercised by the trustees —the exercise of the discretion cannot 
be said to make them voluntary payments(18) 


The above rule applies m the case of a cestui que trust jlnfejwhere payments! 
out of trust funds are made to a person who is not a cestui que trust enjoying as | 
of rlght“the moneys the payments are mere gifts and the} may not be taxable! 


(14) 20 TC 79 95 

(14a) [195C] 29 I T It 629 

(15) 25 TO 173 

(16) Cf C I T v Kolhia Uirdagarh 
Co 1949 IT R 545 Annual royalties 
m kind however were held to be on capital 
account though they were to go on in 
perpotuity Minister of National Rev v 
Spooner 1933 IT R 299 (P C ) This case 
was however very exceptional and did not 
lay down any general principle see National 
Cement Mines Industries Ltd v C IT 

[1956] 29 IT R 629 652/5 


(17) Mxchelham s Trustees v I P J5 
TC 737 Trustees of Brodie v I R 17 
T C 432 Lxndus A Uorixn v I R 17 T C 
442 Williamson v OugK 20 T C 194 (H L ) 
Trustees of Petrse Buncombe Trust v I It 
23 T C 199 Jaclson s Trustees r 
I R 25 TC 13 Trustees of Cvttard r 
I R 27 TC 1.2 {C-A) Trustees of 
John Morant Settlement r I R 30 TC 
147 (OA) 

(18) Drummond v Collins 6 TC 625 
639 (H L.) Ltndus A. Uorixn v I R 17 
TC 44 m 
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3 ? as income although they may be repeated y ear after year Such payments amount 
f m each half year or year when the} are made, to fresh donations to the recipient^ 9) 
| A voluntary allowance made without consideration, which is not traceable to any 
t source but depends upon the whim of the donor, which has no relation to any 
employment or office and which the payer may discontinue at any time, is not 
taxable as income although it may be continued for years(20) A simple illustration 
of such an annual allowance which cannot be brought to charge is a voluntary 
allowance made by a father to his son See under sec 4(3)(vn), “Voluntary par 
ments Testimonials and personal gifts Regular allowances ” pp 238/42 


Insurance annuity and life annuity in compromise of a debt —A terminable or 
life annuity payable under an insurance policy is governed by the foregoing pnn 
ciples, the test being whether the policy provides for the purchase of an income 
or the repayment of capital The fact that the annuity works out, on an actuanal 
calculation to repay ment of the principal amount paid by way of premium, together 
with interest at a certain rate does not necessarily make the annuity a capital 
payment Similarly even if under the terms of the policy the capital is not at 
stake and the aggregate amount of the premiums is m any event repayable to the 
assured the annuity may still be mcome(21) But these factors m conjunction 
with other circumstances may point to the real nature of the annuity In Pern n 
v Dtckson{ 22) an insurance company issued a Children’s Education Policy under 
which m consideration of an annual premium of £90 for six years during the child 
hood of a boy his father was entitled to an annuity of £100 for seven years between 
the ages of 15 and 21 of the boy In the event of the boy dying before attaining 
the age of 21, the company undertook to repay without interest the aggregate 
amount of the premiums minus the amount of any annuity or annuities ahead/ 
received An actuarial calculation revealed that the annuity of £100 for seven 
years represented merely repayment of the premiums together with 3 per cent 
compound interest Held that the principal Bum was never at stake, it was a 
mere investment of capital received and in due course repaid by the company 
It was a deposit of a fund with the company on the terms that the deposit shorn 
be repaid m one event without interest but m the event of the whole scheme 
working out as anticipated, with compound interest calculated at 3 per cen 
TAs the substance of the transaction showed that the annual payments were mere 
^instalments of the principal amount paid in premiums together with 3 per ce 
’compound interest tax was chargeable only in respect of so much of each mstalmen 
'as represented interest and the balance representing repayment of capital cou 
i not be brought to chargc(23) But this decision given in a case of a tennina 
l annuity cannot be regarded as deciding that all terminable annuities a 
capital(24) 

A whole life annuity differs vitally from a terminable annuity for it in ' 0 v ® s 
actuarial calculations of the expectation of life An ordinary life annuity 
teed by an. insurance company is not a return of capital plus interest at a cerr ” 
rate but is calculated on the grantee s expectation of life and therefore it is mco 
The grantee receives during his life an annual sum considerably in excess o 
nonnal interest that he would obtain on an investment, while the g rantor ta^ 


(19) Sledeford v Btloe 16 T C 60S 515 
617 (IIL) Ltndus <L Ilortxn v / if 17 
TC 442 448 

(20) Beynon v Thorpe 14 TC 1 Ban* 

Amnt A tintrar r C I T 1946 ITB 
oGl t 

(21) Sothern Smith v Clanej 24 T C 1 
7 8 12 (C A ) 


(2=) 14 TC COS (C-4) The iXrf 
neaa of the decision in this caso was a 
in Sothern Smith y Clancy 24 T C * . 

(23) Following the decision in Se 
Sec of State 4 TC 018 (II L) 

(24) See the judgment of Lawrence 
14 TC 60S 627 and also Sothern 
Clancy 24 TC 1 7 13 
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the risk of the life being prolonged beyond a period which will yield a profit to him S 3 
on the transaction The grantee retains no interest m the capital once it has been 
~ paid , it becomes the property of the grantor,” as Goddard L J , said in Sothem 
Smith v Clancy(25) In that case S paid a sum of 65,243 dollars called “capital 
invested ” to an insurance company which undertook in return to pay S during 
his life an annuity of 6,510 dollars If on his death the annual payments made 
to him equalled or exceeded the * capital m\estcd,” the contract was to be at 
an end If on the other hand S died before the annual payments equalled the 
“capital invested ’ the comp an) undertook to continue the annual payments to 
S’s nominee until the annual payments equalled the “capital invested ’ Five 
years later S died, and till his death only 26 040 dollars had been paid to him m 
annuities Thereafter the annual payments were continued under the terms of 
the contract to S’s sister who was his nominee The annual payments were held 
by the Court of Appeal to bo income, notwithstanding that the annuitant got 
back the full amount of his ‘capital invested ” Greene M R said ‘The sum 
paid for the annuity has ceased to have any existence and the fact that at the end 
of the annuity period the recipient will have received an amount equal at least 
to what he paid I feel bound to treat as irrelevant ”(1) An annuity payable 
by a mutual insurance society to one of its members upon his permanent disablement 
resulting from an accident was held to be income notwithstanding that under 
the terms of the contract the member had to continue pa)ing premiums during 
the period he was m receipt of the annuity(2) 

But every l ife annuity is not necessarily income It would be capital if the 
bargafiTTsTnot to~ secure an" income hut to secure payment of a capital sum, for 
^instance-repayment of a pre existing debt In Dolt v Brown(3) by an agreement 
hf compromise in respect of a pre existing debt of ov er £9,000 the debtor covenanted 
tliter aha to pay to the assessee two sums of £1 000 each on the dates therein 
mentioned and £250 in each successive month so long as the assessee should live 
the covenant being binding on the debtor’s estate after his death The Court 
of Appeal held that the annual payments for life were not income They did not 
replace a capital liability but were in fact instalments of the capital sum The 
fact that thi3 method of repaying the capital amount of the debt made the total 
repayment fluctuate with the length of the creditor s life, did not affect the capital 
nature of the payments(4) 

.Again, msurance^annuities must be distinguished from periodic loans advanced 
by an i ns uranc e company to its policy holders In I^R v TVesleyan <L General 
Assce^Sociel ^insurance policy, described as a bond, dated May 25 1944 
provided that m return for the sum of £500 paid by the insured the insurance 
society would pay on the death of the insured a sum equal to the aggregate of 
£4 I4s 8d for each month between Ma) 25 1944 and the date of death, less the 
amounts of any loans made by the Society to the insured under the provisions of 
the bond The bond gave tho insured the right to borrow from the Society on 
the security of the bond on the 25th day of each month such sum or sums as he 
might desire provided that the aggregate of the amounts of such loans at any 
date shall not exceed the amount which would have been payable by the Society 
if the annuitant had died on that date Such loans shall be free of interest and 
shall not be recoverable by the Society otherwise than on the death of the annuitant 


(25) 24 TC 1 12 

(1) 24 TC 1 8 See also the observa 
tions of Goddard L J at 12 Followed 
in Bridges v I Vatterson 34 TC 47 which 
was a case of a contributory pension 
scheme 


(2) Forsyth v Thompson 23 TC 374 
19411T R Suppl 5 

(3) (1936] 1 All E R 543 

(4) See also I R v Ramsay 20 TC 
79 discussed above 

(6) 19481TR Suppl 101 30TC II 
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S 3 and out of the sum then payable ” Tho question arose whether the sums of 14 
14s 8d, paid to the insured in successive months, were taxable in his hands as 
jannuities The House of Lords held that they were not taxable, for they were 
mot annuities but were merely loans This position m law was not affected by the 
1 fact that if the insured chose to exercise his right of borrowing to the full and at 
( the earliest date open to him, his executors would receive nothing “The primary 
obligation of the Society is to pay tho sum payable at death and, however much 
or however little is borrowed m the meantime, the loans are repaid by setting 
them against what is a primary capital obligation ” 

Compensation for restraint on trading or on exercise of 
\ profession —Compensation paid for restraint on trading or on the exeicise of 
| a profession is a capital receipt for it is in substitution not of income but of 
ithe source of income But this principle does not apply where a covenant not 
to manufacture certain materials and the compensation therefor merely form an 
integral part of a composite agreement mado in the ordinary course of business 
for procuring supply of those materials 


ILLUSTRATIONS 


1 A company employ ed a director for a term of five years at a certain salary 
The agreement of service contained a covenant on the part of the director not to 
engage in a competing business for a certain period after the determination of tbe 
agreement, and as separate consideration for his entering into that covenant tne 
director was paid £7,000 by the company on the execution of the agreemen 
Held it was not a profit from the office of director but a capital payment for * 
covenant which would come into effect only when the service was conclude 
The contract of service and the remuneration in respect of that serv ice were entire / 
separated from the restrictive covenant and the consideration which was gif 
for it (Beal v Robson 1943 I T R Suppl 23 (H L ), 25 T C 33 See also Rose 
v Warwick 27 TO 459) 

s 2 Under an agreement the assessee a professional actor gave his 
sjr services to a film company m a certain film for a specified remuneration 

agreement was fulfilled and after the film was first shown the assessee entered ^ 
a deed of covenant with the film company under which he received £15 Wy 
consideration for an undertaking by him not to participate in any film for any 0 
person for a period of eighteen months Held the £15 000 was a capitaU^ii- 
(Biggs v Olivier 33 T C 136 ) •- — «- - -«** 

3 A company sold its business to another company for a certain sum 
included the price of the goodwill As separate consideration for the tra ^ 
company’s enter mg mto a covenant restraining it from doing similar busmws^ 
a period of ten years it was to be paid a further sum of Rs 10 000 p er a . 
for ten years Held the annual payment of Rs 10 000 was not a revenue 
The mtention was not to secure an income but it was to spread a capital P a P“ 
over the period of the restrictive covenant m order to afford a safeguard 
transferee company against any breach of that covenant (C I T v A ltl 
Co 1941 I T R 642 ) 

4 The assessee company proposed to erect its own plant for the 
of chlorine which it required in large quantities The cost of making . ct 
have been considerably reduced by the sale of caustic soda which is a by’ P r aT0J( j 
of the manufacture of chlonne A chemical company being anxious to 

ements of tbe same date which were to re 
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in force for ten jeirs Bj the first agreement the assessee company was to pur S 
chase all the chlorine it required from the other company ot a certain price By j 
the Bccond agreement tho assessee company cov ennnted not to engage in the manu j 
facturo of chlonne or caustic soda and the chemical company agreed to pay as \ 
consideration a certain sum per each ton of liquid chlorine bought by tho assesses 1 
company Held, the pajments made under the second agreement were trading 
receipts and not capital payments as m restraint of trade for the two agreements 
were not distinct hut constituted a composite agreement under which the assessee 
companj was enabled to secure a firm contract for the supply of the chlorine it 
needed The assessee companj receded a rebate on tho price of chlonne and the 
rebato had to bo deducted from tho gross pnee of chlonne, in other words, the 
rebate or reimbursement of a part of tho price constituted a trading receipt 
(Thompson \ Magnesium riel Iron 26 TC 1 Cf Westconbcv Hadnock Quarries 
10 TC 137) 

Compensation for requisition, acquisition or interference with 
business by Government --Sums paid,by tho Go\emmcnt for use of rcqmsi 
tioncd premises(G) or in respect 6f stock In trado compulsorily acquired bj the 
Government, or ns compensation for loss of profits caused by the exercise of their 
powers of controlling and interfering with the carrying on of a business are revenue 
receipts But compensation paid for acquisition of a leasehold interest which | 
constituted n capital asset of tho lessce(7) or compensation paid on requisition J 
of business premises for injury to the business(8) is on capital account 

ILLUSTRATIONS 

1 A company of liquor manufacturers kept large stocks of raw rum which 
had to he reduced and blended before sale The Admiralty took over, under the 
Defence of the Realm Regulations a portion of the stocks of raw rum, and paid 
compensation Held, the compensation was a revenue receipt If the raw rum f 
had been voluntarily sold to other traders tho price realised would have been? 
revenue, and the circumstance that the sale was compulsory and was to the Crown! 
made no difference w principle It was 6imply a realisation of the stock, in trade} 
at rather an earlier stage of the "process"than“Vas~thc* case with ordinary sales 
(New Castle Breweries Ltd \ I It 12 T C 927 (H L )) 

2 Two ships of a company, which were ready to proceed to sea with cargoes, 
were detained m port by an order of the Government for a certain number of days 
The Government paid compensation to the Company for loss of use of the ships 
and for wages Held, it was a receipt on trading account in lieu of the loss of 
income during the period of the interruption (Ensign Shipping Co v I It 12 T C 
1169 (C A ) See also Sutherland v 1 It 12 T C 63 where the Government paid 
hire and not compensation for the period of requisition Cf I R v Francis West 
31 T C 402 where a sum paid upon derequisition as the estimated cost of restoring 
the ship to its original condition was held to be a capital receipt ) 

3 The Food Controller, acting under the Defence of the Realm Regulations, 
controlled the as3essee’s business of flour milling The scheme provided that 
profits above a certain ‘standard profit” were to go to the Controller, and the 
amount, if anj, by which the actual profits fell short of the standard was to be paid [ 
by the Controller to the assessee Held, the sums paid by the Controller under/ 
the scheme were trading receipts (Charles Brown & Co v I R 12 T C 1256 )/ 

( 6 ) Banner}* v C I T [1051] 19 ITR (7) C I T v baidu [1954] 251T R | 

ouo Gobardkandai Jagannath V C I T 223 ' 

11955] 27 I T R 225 Semuram boongarmaU (8) C I T v Shamsher printing Press 

r C 1 T [1956] 29 IT R 122 [1953] 23 IT B 363 
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3 4 Payment of interest at a certain rato on the share capital of a railway 

company was guaranteed b) the South African Republic During the South 
African War, the British military authorities seized and worked the railway 
Ultimately the British Government expropriated the railway and undertook to 
pay all arrears of interest duo under the guarantee together with other sums becom 
mg due by reason of the expropriation Held, the guaranteed interest to he paid 
by the South African Government would have gone into tho rovenue account, and 
so must the sum paid by the British Gov ernment who took over all the obligations 
of tho South African Gov ernment (Pretoria Pietersburg Ply Co Ltd v Eluvod 

6 T C 508 ) 


Compensation for loss of office or employment, or for 
cessation of business —Changes made by the Finance Act, 1955 — 
The income arising from an employment is taxable as “salaries’ under sec 7, 
the profits of a business are taxable under sec 10, while the income arising from an 
office uhich does not tniolie employment would be taxable under sec 10 as busmen 
profits eg m the ordinary case of managing agents or selling agents{9) where the 
activities amount to the carrying on of a business and in other cases e g an ordinary 
director of a company(lO), it would be taxable under sec 12 as income from other 
sources The question whether compensation received for loss of employment or 
office or for cessation of business is taxable under any of the three sections may be 
considered first with reference to general principles of income tax law and then wit 
reference to the sweeping changes made by the Finance Act 1955 


General principles —Compensation for wrongful repudiation of a service 
agreement, or for loss of office or employment or cessation of business, is a capi * 
receipt, though the payment may be entirely voluntarj and the recipient may n a 
no legal right to any compensation at all(ll) In such cases the compensati ^ 
is deemed to be a capital receipt because it is in respect of the source 
income 


Prior to the amendment introduced by the Finance Act, 1955, Expin 2 
sec 7(1) made it clear that a payment which was made solely as compensation 
loss of employment was not assessable(12) while a payment which was m ade s 
remuneration for past services was taxable as mcome(13) Compensation 
of employment means to adopt the words of Romer L J, in Henry v Festal £ 
payment to an emplojee as compensation for being deprived of profits to wiuc ^ 
between himself and his employer he would but for an act of deprivation of 
employer or some third party such as the Legislature, hav e been entitled 2 
payment on death or retirement in the usual course or voluntary rehnquis ^ 
of a post cannot be deemed to be compensation for loss of employment lot m s ^ 

a case the employee cannot be said to have been deprived of an) salary __ 

TC 48 Cvffv GIT [1957] 31 IT** 


(9) Lakshminarayan Bam Gopal A Son 
Ltd v Goit of Hyderabad [1954] 25 I T R 
449 (S C) See the other casea cited post 
under Bee 7 Salaries and buameaa profits 

p £72 and nnder sec 10 Business 
profession or vocation p 320 

(10) G J T v Lady Laiajbai Tata 1947 
ITR8 C I T y Armstrong Smith 1946 
ITR 606 See further post under sec 7 

Income from office not amounting to em 
ployment p 272 

111) C I T v Shaw Wallace A Co 
6 ITC 178 (PC) AIR 1932 PC 
138 Chibbelt v Joseph Bobinson A Sons 9 


(12) Hose v Warwick 27 T C \ 
In re IZhosla 1945 T T R 436 

23 TC 633 1942 ITR SuppL 1°' 
v C I T [1957] 31 ITR B2& iT b 

(13) Votary C J T [IMS] M*^ 

558 Dale v de Soissons 32 T C 118 ( ^ 

Allen v Treheame 22 TC 15 (C A) 

v Foster 16 T C 605 (H L ) Cf Hofma 
Wad man 27 T C 192 iu«-ed 

(14) 16 T C 605 634 (H B ) *»*“**?«# 
Cvff v C I T [1957] 31 ITB 
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profits{15), a payment in such circumstances would be an income receipt although S 3 
it may be described by the parties as compensation for loss of employment 
(16) 

Bargains of this type may take one of two forms If the service agreement 
continues and the assessee merely gets a lump sum in commutation of the periodic 
remuneration due for past or future services the lump Bum would be taxable as 
income(17) But if the agreement is terminated and compensation or consideration 
is paid for loss of office or employment or for abandonment of the contractual 
rights which the recipient of the compensation was entitled to —e g where the 
Director of a company who is practically forced to retire gives up his rights under 
his agreement with the company,—the compensation would be a capital receipt(18) 

See, further, post under ‘Lump Bum paid in commutation of salaries pensions’ 
etc , p 125 

The leading case on the point that compensation paid for cessation of business 
is a capital receipt i s GIT v Shaw^ Wallace d. Co (19) In that case the assessee 
company did business as’'merchants' and “agents of‘several companies It acted 
as the distribution agent of two petroleum companies for a number of years without 
any formal agreement with either of them The two petroleum companies combined 
and decided to terminate the agency of the assessee company Each of the two 
companies paid large sums to the assessee company, the payment by one company 
being as “full compensation for the cessation of the agency” and by the other as 
‘ compensation for loss of your office as agents to the company The Pnvy 
Council held that the payments were not income receipts The sums were paid not 
for carrying on any business but as compensation for the compulsory cessation of 
busmess(20) Following this decision, it has been held that solatium paid to an 
assessee for surrender of his rights under an agreement on which his whole bessess 
depended(21) and compensation paid for premature termination of an agreemss* ' 
to carry on a business as a joint venture with another(22) are caprfal r-eerrin. 


Two cases of premature termination of agency agreements r*cer7i.r ccqs 
before the Court of Session m Scotland In KelsaU Parsons CV. vr, //£{23) 
the assessees carried on business as selling agents of vanou* mcmfnnarss 
entered into about a dozen agency agreements for that purpose. Er wes x. scmsl 
incident of the assessees business that the agency agreemsn? -wfrr 
altered or discharged from tune to time One of th<> ar-mnsrr? Tien wx* to~ 3 
period of three years was terminated at the end of tb» *?-*un£ Jr -S* manu¬ 
facturer concerned upon payment to the assessf>es cc -T* T T) ~xr 
It was held to be a revenue Teceipt(24) In B arr CrrmUnrA Tt tl,* 

(15) Henry v Fosfer 16 TC GQo G34 
(H L ) IT ilson y JSi teholton Sons «t Daniels 
25TC 473 483 Dana v Harrison 11 TC 
707 Alien v Treheorne 22 T C 15 [19381 
2KB 464 (C A) See nlso In re KKoslr 
1945 ITR 436 443 445 Datar y C J T 
[1952] 21 IT B 558 502 3 and A W y 
L ondon I ilm Productions Lid 1945 TTt> 

Snppl 0(CA) 

(16) Henry v Foster 16 TC C Z. tE-, 

(11 L) Lf Dale v it Sousoiu 32 TX. , ? 

(C A) 

(17) Godrej i. Co r C I 7 

ITR 103 L i '~T_ — 

(18) Henley v J/*rr™7 ?r TV~ —r _ _- 

302 3 (C.A) ™ -~ 1 - ±r ^35^31 jsh~T* 

(10) IL.P 53 C»' ^ ZlS, £5=?** 

PC 13S 6ITC r*--' —~ 


(2 Zir ’nrr 
the eizssizzm r 
■e. _t£_. 

cu _c?—c r 
sanr. 


‘zz aerzKcc tf I'X_ 
£r O-. Ir. 
C. f T r Ps-t- 
12*2 3£bL 424 . 
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assessee company acted as tlie ship managers of a shipping company under various 
agreements The last agreement which was of 1937 and was to expire in 1951, 
provided that if the shipping company went into liquidation or otherwise ceased 
to carry on business the remuneration of the assessee company for the unexpired 
period of the agreement would become immediately due In 1912 the shipping 
company went into liquidation and paid the assessee company £16,306 under the 
agreement During the whole joint lives of the two companies, the assessee 
company’s business had consisted almost entirely of the agency which it carried 
on as managers of the shipping company and therefore the business of the assessee 
company came practical!} to a standstill upon the liquidation of the other company 
Held, that the sum of £16,306 was a capital sum being the price of the extinction 
of the assessees’ only important capital asset, and that the remuneration con 
templated by the agreement was used merely as a measure of the sum which would 
be payable as compensation if the carrying out of the agreement according to its 
terms became impossible by reason of the liquidation of the shipping company 
The decisions in both these cases were, it is submitted correct In the first case 
it appeared that the agency agreements were “temporary and variable elements 
of the assessees’ profit making enterprise’ and further, as the agreement m question 
had only a year more to run and was not likely to be renewed, the sum though 
called “compensation” was really and substantially a surrogatum for one year s 
' profits 1 In the second case the sum, though called “remuneration,' was clearly 
compensation for cessation of business But the observations in both the cases 
to the effect that the number of agency agreements m the first case and the absence 
of any other agency agreement in the second was a factor which per se affected 
the decision in each case (since in the first case the assessees continued to carry 
on their business while in the second the assessees’ business ceased) are mcorrec 
in view of the ratio of Shato Wallace s case(l) In the case before the Privy Counc 
the assessees carried on business as the agents of various companies and yet t e 
compensation paid for the termination of one of the agencies was held to tie 
capital receipt Their Lordships said, “It is contended for the appellant that 
business of the respondents did in fact go on throughout the year, and this is 
doubt true in a sense They had other independent commercial interests waic 

( they continued to pursue and the profits of which hav e been taxed in the ° rdu j 3 £ 
course without objection on their part But it is clear that the sum in *l ues .} T 
in this appeal had no connection with the continuance of the respondents 0 
* business The profits earned by them in 1928 were the fruit of a different * 

" the crop of a different field (As regards testimonials and personal gifts 6* ve 3 
cessation of employment see under sec 4(3)(tnt) post pp 239/41 As regards 
of breach or cancellation of contracts which are of a trading nature or are <u *j er 
into in the course of business or the exercise of a profession see post . 
“Compensation for breach or cancellation of contract or other injury’ p * ' 

ILLUSTRATIONS 

1 A firm of ship managers was employed by a steamship company 

the company went into \ oluntary liquidation it paid £50 000 to the ship man g 
as compensation for loss of employment Subsequently, in pursuance of a* 7 
merits already made the undertaking of the old company was transferred to 
company of the same name and consisting of the same shareholders and tbe 

/ of ship managers was employed bi the new company to be its first managers 
sum was held to be not taxable It was a \ oluntary pyment~mada_a 9 -£° ro ‘^-; 
saTknTfor JTkTIqss of-the jprofits_ fi t under the cldcomp 

ThougUtKey were employed bytlfe new company which carried bn theundcr^ —? 
(1) See C 1 T t Am tie Textile Co Ltd [19*4 27 IT R 315 334 5 
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of the old and which consisted of the same shareholders, there was nevertheless S 3 
termination of employment under the old company for in law the two companies 
were distinct and separate entities The fact that there was no formal agreement 
of employment for any period of time with the old company was immaterial 
Compensation for loss of an employment which need not contmue but which was 
likely to contmue, is not income ( Chibbett v Joseph Robinson & Sons 9 T C 48 ) 

2 An assessee entered mto an agreement of service with a company for a 
certain period of years The company repudiated the agreement when the agree / 
ment had still several years to run In the assessee s suit for wrongful repudiation; 
a consent decree was taken and the company paid to the assessee £57,250 as agreedj 
damages Held the sum was a capital payment being damages for the cancel j 
lation of the service agreement (Du Cros v Ryall 19 TC 444 Cf Carter v 
W adman 28 T C 41 (C A ) where the amount of compensation was apportioned 
and a part was brought to charge as representing remuneration for past 
services) 

3 A company entered mto an agreement with the Managing Director for 
a period of ten years to remunerate him by paying him a share of the profits After 
two years the parties terminated the whole agreement and the Managing Director 
was paid £4 000 as compensation for the loss of his right to future remuneration 
under the original agreement It appeared that he contmued to perform some 
of the services which he used to perform while m office JTeld, the payment was 
compensation for los3 of office and therefore a capitaljreceipt “Whether or not 
Hie'iSIrector was performing any of the services m connection with the company, 
he was not under any obligation to do so, and the payment was properly treated 
as capital being compensation for loss of his office which was a capital asset (Duff 
v Barlow 23 T C 633 1942 I T It Suppl 157 See also Henley v Murray 31 T C 
351 (C A)) 

4 An insurance broker had built up an extensive personal connection For 
many years he was m service of an insurance company from which he received, 
under oral agreements for no definite term, a fixed salary of £750 and a half share, 
amounting to £10 000 in 1937, of the commission earned by bis connection By 
an agreement in 1939 be became the Managing Director of the company at a certain 
remuneration on the terms that he should give up his personal connection to the 
company and also give up his existing rights to remuneration from the company, 
in consideration of a payment of £30 000 He further promised not to engage in 
business on bis own account and entered mto a restnetiv e cov enant against compe 
tition with the company after leaving its service Held £30 000 was a capital 
receipt being compensation for relinquishment of his rights under his previous 
service agreement and of his personal connection which was the source of hia past 
profits (Hose v Warwick 27 T C 459 ) 

5 The assessee was appointed the manager of an insurance company m 193G 
under an agreement of serv ice for 5 y cars renewable for a further term of fiv e years, 
at a monthly salary of Rs 1,500 and a certain commission which was subject to 
a maximum of Rs 20 000 in any one year As a result of disputes with a new 
Board of Directors, the manager was compelled to resign m 1938 and in considera¬ 
tion of his resignation the company paid him Rs 1 10 000 Held relying on 
Expln 2 to sec 7{1) as it then stood that it was a capital receipt being compensa 
tion for loss of employment and not by way of remuneration for past services 
(fiTAosfa, Iu re 1915 IT R 436) 

6 Under a managing agency agreement the managing agents of a company 
were appointed for a period of twenty year3 The agreement also cast an obligation 
upon the managed company to employ only the managing agents as muccadams 
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(tit) AU other cases of compensation for loss of office not involving the rela IS 3 
tionship of master and servant and for cessation of business,—not covered j 
by sec 10(5A),—continue to be governed bv general principles and thej 
compensation in such cases would bo on capital account 

Sec 10(5A) further provides that the tax on the payment chargeable there] 
under may bo computed, at the optton of the asscsscc, at the av erage of the rates! 
applicable to las total income for tho three immediately preceding years Sim51ar| 
relief may bo granted to tho assessce under sec 60(2) m respect of compensation! 
taxable under bxpln 2 to sec 7(1) 

The case law on tho question as to what constitutes employment is discussed 
post under sec 7, 4 Relationship of employer and employee'', pp 271/4 As regards 
the expressions “Indian company", manager" and “managing agent ’ which 
occur m sec 10{5A), the first is defined by sec 2(7A), while under 2(8A) the second 
and third have the meanings respectively assigned to them in the Indian Companies 
Act, 1913, and now m the Companies Act, 19o6 


Compensation for breach or cancellation of contract or other * 

injury—Whew damages aw recovered for an injury inflicted on a mans 

trading making, so to speak, a hole m hts profits, the amount of damages 1 

would go to fill that hole and would be a trading receipt For instance where ^ 
asscssee3 who carried on business as ship owners received from a firm of ship . 
builders damages for the ship builders’ failure to complete u ithia the agreed time j 
repairs to a ship belonging to the a-sessces the damages were held to be a trading J 
receipt because they were for loss of trading profits and not for any lo s m the I 
capita] value of the vessel(2) But on the other hand, where the rnjurv is inflicted I 
on the capital assets of the trade making bo to speak, a hole in them, the damages j 
recovered are meant to be used to fill that hole and are a capital receipt Thus I 

where a vessel is negligently run down and sunk, the amount of damages | 

recovered would be the value of tho sunken vessel and must bo regarded as / 
capital(3) 


Cases of compensation paid on termination of service or agency agreements 
have been dealt with above onder * Compensation for loss of office or employment 
or for cessation of business ”, p 116, q v Cases of such termination resulting 

m loss of employment or cessat ion of business, ntttsirbe distinguished from cases of 
cancellation of contracts which are of a trading"nature or are entered into in tho 
couTSi. of busmcss(4) or tho exercise of a profession(5) Compensation paid for the\ 
cancellation or wrongful termination of a contract which is made in the ordinary), 
course of business or the exercise of a profession is an income receipt —for the j 
compensation w such cases represents profits which would or might have been | 
made under the contraot(6) "If a sum represents profits m a new form then that \ 
is income and income in the year m which it is received’ (7) But where an agree I 
meat relates to the whole structure of an. assesseo s profit making apparatus and \ 
affects the whole conduct of his business, the congeries of rights enjoved under such \ 
an agref menfc is a capital asset and money wcciv ed for the cancellation of such an \ 
agreement would be a capital receipt(8) 


(2) Burmah Steam Ship Co I Id v I P 
10 TC 67 

(3) Ibid 16 T C at 71 per Clyde L P 

(4) dan kailash <L Co v C I T [19521 
22ITK 195 

(6) tfouieAdfct v Qnmthaw 34 T C 366 
(6) Jtsu Robinson «t Vow t J R 12 


TC 1241 Greyhound Racing Assn v Cooper 
20TC 3*3 Shaie v Dura JSJfg Co Lid 23 
TC 770 

(7) Icr Powlatt J I R r V orthfeet 
Coal t Ballast Co ltd 12 TC 1102 1109 
{8) law Ben Bergh* Ltd v Clark 1935 
ITR Suppl 17 (HL) 
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1 The assessee company which earned on the business of distribution of 
films for commission entered into three agreements for advancing moneys to film 
producers towards the production of three films of which the assessee was to get 
the distribution rights for a period of five years After the assessee had exploited 
•for some tune its right of distribution of the three films, the agreements were cancel 

/led and the producers paid the assessee an aggregate sum of Rs 26,000 ‘ towards 
/ commission ’ In the relevant accounting year the assessee had distribution rights 
m respect of eleven films including these three Helffithe amount was taxable 
as income smee it was received in the ordinary course oTthe.distnKutloHlhusiness 
and represented the commission which would have been"earned_had the contracts 
not been terminated (C I T v South India Pictures Ltd [1956] 29 IT R 910 
(SC)) 

2 The assessee company contracted to build two steamers but agreed to 
the cancellation of the contracts m consideration of the payment of £100 000 
The payment was held to be a revenue receipt m the ordinary course of tb e com_ 
pany s-trade It should be included in the accounting period in wEShltTbecame 
payable and was in fact paid and should not be apportioned over the period during 
which the work under the contracts would have been performed (Short Bros 
Ltd v I R 12 T C 955 (C A )) 


3 A company which owned a chalk quarry contracted to supply a purchaser 
with a certain quantity of chalk yearly, for ten y ears and to build a wharf at which 
the purchaser s ships could load chalk The purchaser after some time did no 
jvish to take further deliveries The company agreed to release the purchaser 

/from his liability under the contract m consideration of a lump sum payment 
v/ It was held to be a revenue receipt, being in lieu of profits under the contrac 
(I R v Northfleet Coal d Ballast Co Ltd 12 T C 1102 ) 

4 The Clyde Navigation Trustees undertook to construct a quay for J ® 
Renfrew Town Council within twelve years The Town Council agreed to t 
construction of the quay being delayed on the terms that as full compensation ° 
the delay the Trustees Bhould inter alia pay to the Town Council an annual s 
until the construction of the quay was completed The annual sums were 

to be chargeable Deprivation of the quay which was a valuable rating su j 
was a revenue loss and the compensation was a revenue receipt though tbeiev 
from rates was not itself Bubject to income tax m the hands of the Town to ^ 
A loss of non taxable revenue may be compensated by an annual sum whi 


taxable (Renfrew Town Council v I R 29 T C 13 ) 

5 The assessee company entered into a contract to buy certain 
Balts from another company on the terms that the assessee company show 
the salts only in certain specified territories and the vendor company shout 

j no one else to sell the salts in those territories The contract involved the se ^ 
up bj the assessee company of a new and separate selling organisation but i _ 
entail any addition to the company s plant or premises The vendor con ^ , ^, e 
terminated the contract when it had still three y ears to run and paid to the a ^ 
company £1750 as compensation Held a revenue receipt (Bush *> e 
Gent Ltd v Road 22 T C 519 1940 I T R Suppl 36 ) 

6 A company purchased the solo right to perform a play m the U 

a period of five jears on condition that no talking film of the pla) should t>« ^ 

except by mutual consent in the territories covered by the licence On d* 300 .j er 
that the film rights of the play had already been sold by the licensor to a 
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company, the licensee brought an action against the licensor for breach of contract S 3 
and was awarded £5 000 as damages Held, the damages represented the loss 
of profits suffered bj the breach and were assessable as income (Vaughan v 
Archie Parnell A Alfred Zeitlin Ud 23 T C 505, 1942 IT It Suppl 17) 

7 The assessee, a professional author entered into an agreement with a film 
company which provided that for a minimum period of twelve weeks in each of 
three successive years he should render exclusive services to the company by way 
of writing and composing stones and other film matter A few months later the 
company wished to terminate the contract A deed of release was executed under / 
which both sides were released from their obligations under the agreement on the / 
company paying £3,000 to the assessee Held, the agreement was an engagement 
in the course of the assessee s profession as author and the sum paid for its cancella 
tion was a revenue receipt (Household v Grunshaw 34 T C 366 ) 


8 Two companies which were competitors in the manufacture of margarine 
entered into an agreement in order to end the competition Under the agreement 
which extended ov er a number of years the companies bound themselves to work 
in friendly alliance to share their profits and losses in accordance with an elaborate 
scheme and to promote their mutual commercial pecuniary and other interests 
Thus the agreement did much more than merely embody a system of pooling and 
sharing profits One of the companies agreed to a premature termination of the 
agreement as desired by the other company, on payment of £450 000 by way of 
compensation Held, it was a capital receipt and not income The agreement, 
so far from being made m the ordinary course of business provided a fundamental 
organization of the company’s activities and affected the entire conduct of its 
business The congeries of rights under the agreement was a capital asset and the 
sum received m commutation of those rights was a capital receipt {Van Den 
Berghs Ud v Clark 19 T C 390 (H L), 1935 ITR Suppl 17) 


Damages for personal injury —Where damages are recovered for 
permanent disablement as a result of an accident the) constitute a capital receipt 
But if the dis ablement's only-temporary and damTges anTrecov ered for the loss 
of professional income during the period the disablement lasts the damages may 
be held^to.be-a-revenue receipt, just as the professional income (if earned) would 
hav<rEeen(9) .. 


Interest and damages —"Where a sum which is received by way of 
interest under a contract award or decree is interest proper, it is clearly mcome(10) 
That which reaches the hands of the recipient as interest upon a principal sum is 
income liable to tax notwithstanding that it may come to him m a single sum and 
as the result of a hostile suit(ll) On the other hand, where the sum received is 
not interest proper but is interest by way of damages the case would fall within 
one of two categories (a) the interest’ which is m reality damages may still be 
income m nature and therefore taxable or (6) the calculation of interest may be 
used merely as a means of amvmg at a capital sum of damages m which event it 
would not be exigible to tax The distinction depends on substance and not on the 
mere na me “interest ’ or “compensation’ by which the amount may be called(12) 


(9) Ter Clyde L P Renfrew Town 
Council v 1 R 10 TC 13 19 
r 1*9) C 1 T v Sir hameshwar Singh 
1*9;>3J 23 I T R 212 Copal das llohla v 
° 1 ? [1951] 20 IT R 516 Schul e r 
£ Tl e £ 7TC 30 32 / 3 Sweety Macdiar 
VT C Tqq Hudson t Bay Co r Thew 


(11) Westminster Bank Ltd y Riches 2$ 
TC 159 196 (HL) I R v Bamalo 20 
TC 4o5 C I T v Sir Kameshtcar Singh 
(19^3123 ITR 212 

(12) Westminster Bank Ltd y Tiches 2S 

TC 159 191 (II L.) J r y Lornato 20 
TC 60S Simpson v Executors of 

Bonner Maurice 14 T C 580 (C A ) 
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An interest calculation is a natural and legitimate guide to be used by a tribunal 
in arriving at a fair amount of compensation Irrespective of w hetber the allowance 
for interest 13 wrapped up in an award of a lump sum or is separately awarded if 
it is interest merely in name and is essentially a capital sum of compensation to 
the claimant for being kept out of his duo for a period of time, it would not be 
taxable as mcome(13) 


In the leading caso of Westminster Bank Ltd a RicJics(l 1) the House of Lords, 
overruling the decision of Wright, J , in In ro National Bank of If alcs( 15) negatived 
the contention that interest which is really bj waj of damages cannot be income 
for the purposes of the Income tax Act Their Lordships held that the real question 
in cases of this type is not whether the amount received is interest proper or damages 
but whether it is incomo or a capital sum estimated in terms of interest In that 
case a decree was passed against the bank for £36 255 ns representing a debt due 
to R and m the exercise of its statutorj powers the Court also awarded a further sum 
of £10 028 as representing interest due on the debt from the date when the cause of 
action arose All the Courts held that the additional sum of £10 028 was taxable as 
income and was ‘ interest of mono} * within the meaning of the English statute 
Viscount Simon said “The Appellant contends that the additional sum of £100°8, 
though awarded under a power to add interest to the amount of the debt and 
though called interest m the judgment is not really interest such as attracts income 
tax, but is damages The short answer to this is that there is no essential incom 
patibility between the two conceptions The real question, for the purpose 01 
deciding whether the Income tax Acts apply, is whether the added sum is capital 
or income, not whether the sum is damages or interest If damages are m 
creased by adding interest upon a principal sum that does not prove that suen 
interest is not liable to tax ” This principle has been followed by the Patna Higu 
Court in C I Tv Sir Kameshuar Singh(l6) 


A sum awarded in restitution of interest .dividends or other^yield_ is income 
In Spence \ I R (17) a seller of shares obtained a decree against the purchase 
setting aside the sale on the ground of fraudulent misrepresentation by t 
purchaser Under the decree the shares were retransferred to the seller and 1 1 
purchaser was ordered to pay to the seller a lump Bum which included the amoun 
of the dividends received by the purchaser while the shares stood in his na 
Held, the amount of dividends recovered from the purchaser was income ^ 
the seller received was the dividends and not a surrogatum of the dividends _ 
was not compensation for loss of the dividends but just the dividends which 
purchaser had received and held m constructive trust for the person whom 
had defrauded 

Where interest is payable under a rule of law it is mcome(18) For instance 
wheretrusteeiTare made~ttrpay~ interest* in'respecUTlf *property which they no 
negligently failed to gather in the sum so recovered is income It being a 8UITO f /ir 
turn for the regular income of the trust would be chargeable as much as the re D 
income would have been(19) Similarly interest which becomes payable nn 
the law by trustees m consequence of breach of trust or failure to account 18 ,n £° « 3 
It is m substitution of the income which would have been realised if the lon^ 


(13) I R v BallanUnt 8 TO 59„ 

(14) 28 TC 159 1947 ITR SuppI 86 

(16) L R [1899] 2 Ch 629 

(16) [1953] 23 I T R 212 

(17) 24 TC 311 

(18) In Bthan Lai Bhargaia v C J T 
1941 ITR 9 interest awarded under see 
34 of the Land Acquisition Act was held 


it is submitted erroneous!} to be a 
sblo as income See the comment . 
ytse in C J T v Narayanan Chetlia * 
[TR 470 477 and C / ” J " 
KarttethtcarSingh [1953] 23 1 TR - " 

(19) SchuU v BtnsUd 7 TO ^ 
ipproved in I P v Bamalo *-0 I 
CA ) 
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had been properly invested or accounted for In such cases the law gnes the S 3 
option to the beneficiary to take either the profits made by the trustees by the 
use of the trust moneys or interest on the trust morn ys If the beneficiary electa 
to take profits, they would not be damages but clearly income It cannot make 
any difference if he elects to take interest in lieu of profits(20) Similarly, 
where the share of a deceased partner is kept in the business and is ultimately 
recovered with interest from the date of the partner’s death the interest is income 
for it is interest recoverable as such under the law and is not damages for wrongful 
detention of money (21) 

Compensation awarded for wrongful withholding or detention of money or i 
other property, or in respect of damage or injury inflicted upon property, may ( 
be a capital sum "Where an heir got a decree for the ret ov ery of his share of the I 
estate of the deceased together with damages for wrongful detention of the property j 
against a person who had taken possession of the estate, the damages were held' 
to constitute a capital sum(22) 


ILLUSTRATIONS 

1 Funds deposited by a British subject in German banks were impounded 
by the German authorities on the outbreak of war Under the terms of the Peace 
Treaty the funds were returned with compensation calculated on the basis of a 
certain percentage of interest Held the compensation was not in the nature of 
mcome Compensation was paid only by v irtuo of the Articles of the Peace Treaty 
which provided for the payment of compensation and not interest Neither the 
fact that the compensation was measured in terms of the amount of interest which 
the funds would have earned hut for the embargo placed upon them by the German 
Government, nor the fact that part of the compensation was described as “interest 
in the decision of the Mixed Arbitral Tribunal had the effect of altering the capital 
character of the amount of compensation (Simpson v Executors of Bonner M ounce 
14 T C 580 (C A)) 

2 A claim for ‘additional costs, loss and damage incurred” by a firm of 
contractors was made against a railway company In arbitration tho firm was / 
awarded a certain sum mainly as damages, together with interest thereon from ^ 
the dato the firm lodged tho claim until payment Held the award was sub 
Btantially one of a capital sum of damages and that tho sum added as interest 
being merely part of the total sum awarded by way of damages, was not chargeable 

(f R v Ballantinc 8 T C 595) 


Lump sum paid in commutation of salaries, pensions, royalties 
and other periodic payments —A lump sum paid in lieu of a senes of 
recurrent and periodic mcome payments is itsel fiincome(23) A lump sum in lieu 
of future roynlties(24) or a single amount paid m advance m respect of g innin g 
charges of cotton for ten years(25) would-be mcome A lump sum taken in 


(20) IJl t llamalo 20 T C 45o (C-A ) 
a case of trustees failure to account Lord 
Wright M It also affirmed the principle 
that where a sum is payable to a beneficiarj 
upon attaining majority tho interest accru 
ing before tho dato of majority would not 
bo income because it would only go to 
Swell tho capital sum pajablo On tho dato 
of majority (20 T C. at 502) I or a caso 
of breach of trust Bee Bartow r 1 1 21 
TC 354 

(21) GIT r \ aruj/uuan Chetitar 1013 
IT It 4"0 


(22) C 1 T r Ham Trayag Jmmar, 
Deb i 19401 T R 2o 

(23) Tan Den BergKa Ltd v Clark 
193..ITR Suppl 17 2o(II L.) 19TC 390 

(24) Cosntnba-ar Boj Warda Delate r 
G I T 1940 IT R 377 (mining royalties) 
Glaaaon r Tougter 20 TC $0 (copyright 
royalties) A ilkantha Varayan Stngh t 
C 1 T [1951] 20 IT R 8 (revalues and 
rents from coal fields) 

(25) C I T r Uarrtya 1910 ITR 
307 333 
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( taf salary would be equally taxable as income on general pnnciples(l) It would 
also be taxable as income under the special pro\isions of sec J0(5A) if the 
transaction involves a modification of the terms of an agreement under which the 
j recipient is (i) a managing agent of an Indian company, («) a manager of an 
) Indian company, (m) a person, by whatever name called, managing the whole 
or substantially the whole affairs of any non Indian company m the taxable 
territories or (tv) a person by whatever name called holdmg an agency m the 
taxable territories for any part of the activities relating to the business of any 
xither person (See further ante under “ Compensation for loss of office or employ 
ment, or for cessation of business”, p 116 ) 

But the position is differen t under the general law (apart from the proyi ions 
of sec 7 the effect of~w£icF is “considered"below) as "regards a lump sum received 
ra-'Commutation of a pension -“Though a pension is taxable as income, a sum 
received in commutation of the whole or a portion of a pension would ordinarily 
be a capital receipt even if the sum in commutation of the pension rights is paid 
to the employee while he is still in serv ice(2) Thus while a lump sum in commo 
tation,o£_future salary would be an income receipt 7 such^a“sum m cdiSfEuta ™ 11 

( of pension would be a capital Teceiptr The reason forthe difference is thafthe sum 
m commutation of salary is regarded as in lieu of future remuneration while that 
m commutation of pension is regarded as representing the purchase price of an 
annuity(3) But where under the terms of the agreement of service the pension 
is payable as deferred remunerat ion the difference between the commutation of 
pension and of salary "is no longer present and the lump sum received in comma 
tatiQnjolAu ch a pensionjvould be an income receipt(4) But under sec 7 any sum 
paid in commutation of a pension to an employee or former employee even u toe 
pension is not payable as deferred remuneration would be taxable as income an “ 
Expln 2(tt) to sec 7(1) which provides that ‘ any payment due to or received y 
an asBessee from an employ er or former employer or from a provident or other fun 
to the extent to which it does not consist of contributions by the assessee or 
terest on such contributions ’ is to be charged as profits m lieu of salary Howev 
that Explanation would have no application and the general principles set 
above would apply to a case, e g that of an ordinary director of a company, w 
the relationship of employer and employee is not involv ed (See post under sec » 
‘Relationship of employer and employee ', p 271 ) 


ILLUSTRATIONS ^ ^ 

1 Under an agreement the assessee was appomted the managing agent c> 
company for a period of thirty years on a remuneration of 20% of the annua ^ 
profits of the company and certain further commission if the profits mere* qqq 
U nder a subsequent agreement the assessee receiv ed a lump sum of Rs " w 
from the company in consideration of the assessee s agreeing to accept reman ^ 
tion at ft flat rate of 10% of the annual net profits of the company for the remat — o 

(1) Godrej d Co v C J T [1954] in sec 4(3)(e) could not bo re g' ,r **g£ 1 2 3 

2«ITR 108 Sadaswamv C J T [1955] ' J n 

28 I T R 435 Malak v C I T [19o6] 29 
ITR 238 Bolam v Muller 28 TC 
471 

(2) T Vales v Tilley 1943 ITR Suppl 
69 76 (UL) Cl (t) of coo 4(3) -which 
expressly excluded any capital sum received 

iq commutation of a pension was deleted 
m 1939 as redundant after the observation 
of the Judicial Committee in Shaw Wallace i 
case (61T C J 78) that the items enumerated 


any scheme of taxation 
eec 4(3)(i>) CapiWl 


income ; 
post under i 

p (V)' 1 H 19431TR Suppl * 

(4) See the observations ot * 

Simon LC in Wales v Tsllty ,t 

Suppl 69 72 <H L ) and of Lord 
76 77 Lord Macmillan s dissenting U* . } 
in Hunter v Dewhurst 16 T C 6Q*> ( ^ 

proceed* on the basi* that a Inmp * 
commutation of deferred pay is income 
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term of the managing agency Held the sum of Its 7,50 000 was taxable as S 3 
income (Godrej & Co \ G I T [19o^T^o*T'I r K e 103 j *"—'’-** — 

2 One of the Articles of Association of a company provided that in the 
event of any director, who had held office for not les3 than five years dying or 
resigning or ceasmg to hold office for any cause other than misconduct bankruptcy 
lunacy or incompetence, the company should pay to him or his representatives by 
way of compensation for loss of office a sum equal to the total remuneration 
received by him in the preceding five years One of the directors who had served 
for five j ears desired to retire but his co directors wished to be able to consult 
him and it was agreed that he Bhould resign the office of Chairman receive as 
compensation a lump sum in lieu of his claim under the aforesaid Article, waiv mg 
any future claims under that Article and remain on the Board of the company 
at a reduced rate of remuneration It was held by a majority of the .House of 
Lords that the Bum was not a taxatJIe'tecelp't~ “The company paid the sum to 
obtain a*release from a contingent liability under the Article The payment did 
not arise from the contract of service or from the office of director {Hunter v 
Deuhurst 16 T C 605) The cor^ggtnesa of„the majority .view is,„it is submitted, 
not free from doubt WhaTthe director did m accepting the sum in lieu of the 
provision" m the “Article was to take a substituted sum in place of a sum which 
would have been liable to tax as profits of his office of director It is difficult 
to see why this substituted sum should be exempt if the sum for which it was 
substituted would not have been Remuneration for services may take m part 
the form of a pay ment at the end of the employment and a payment does not 
necessarily cease to bo remuneration for services because it is payable when the 
services come to an end{5) In any event, Detchursts case was expressly decided 
on its special facts and it is difficult to elicit any principle from the majority decision 
of the House(6) 

3 A director of a company intimated to his fellow directors his intention of 
resigning The other directors asked him in the interests of the company not to 
resign The company paid him a sura of £45,000 in consideration of his not servmg 
the notice of resignation and of his agreeing to serve in an advisory capacity on a 
reduced Balary of £400 per year The time during which he would continue to serve 
as a director was not fixed The House of Lords held that the sum of £45^000 was 
liable to ta x as a profit of his office "*"Lbrd Romer observed," 1 Remuneration which 
if paid by instalments over a number of years would be income, is income though 
paid once and for all in a lump sum * (Cameron v Prendergast 1940 I T R Suppl 
75 23 TC 122) 

4 A company agreed to pay its managing director a fixed salary of £6 000 
per annum and undertook, m the event of his ceasmg to bo managing director, to 
pay him a pension of £4 000 per annum for ten years following such cessation 
By a new agreement the managing director released the company from its obligation 
to pay the pension and agreed to continue to serve as a managing director on a 
reduced salary of £2 000 per annum, and in consideration therefor the company 
paid him £40 000 m part as the price of compounding the pension and in part m 
consideration of the reduction of the annual salary Held, the part of £40 00Q J 
which was the equiv alcnt of the drop in salary was taxable as profits from the office / 
of director, but the balance which was in commutation of pension should escape / 
taxation as a capital payment for the pension in this case was not deferred remuner- / 

^ ation nor did it constitute a profit from the office Though under the terms of the ' 

(5) Ter Lord Macmillan in his dissenting Prendergast 19401 T R SnppL 73 S3 (II 1*0 

speech I6TC.CO** G33 See also Henley v Hurray 31 TC 331 366 

(6) Per Lord \\ right in Cameron r (C A ) 
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was brought to charge (IFa/cs \ TtUey 25 T C 13G (IIL ), 1943I T R Suppl 69) 
Viscount Simon, m the course of Ins speech, said, “I am not myself prepared to go 
so far as to say that remuneration for service can never be capital in the sense 
which would put it outside income tax ” (25 T C 13G, 150,19431T R Suppl 69 
73) (This case was followed in IFi/son v Nicholson Sons d Daniels Ltd 25 T C 473 
Leeland v Boarland 27 TC 71, 1947 I TR Suppl 118 Carter v TFadman28TC 
41 (C A ), and Bolam \ Muller 28 T C 171) Under the present Act the entire sum 
of £40 000 maj be chargeable as income under either sec 10(5A) or Expin 2 to 
sec 7(1) 

Insurance receipts — Property or profits insurance —Where property » 
insured, receipts under tho policy would bo capital or trading receipts according as 
the policy relates to capital or trading assets Where a manufacturer insures his 
premises and plant against fire, the moneys received under the policy would be on 
capital account(7) In the case of insurance of trading Btock, the insurance moneys 

y rnust be treated m exactly the same manner as receipts from a sale of the goods 
would have been The trader, it is true does not trade in fires but in goods but 
for tax purposes there is no difference between the sale proceeds of goods sold and 
insurance moneys in respect of goods destroyed(8) Similarly moneys received 
under a policy insuring an employer against the defalcations of his employees would 
be a trading receipt(9) 

Where an assessee insures himself against loss of profits m the event of loss of 
market, or deficiency or stoppage of output caused by fire, strike etc, the amount 
yj receiv ed under such a policy would be income and not capital the insurance moneys 
must be brought into the revenue account for they replace the estimated trading 
profits(IO) 


ILLUSTRATION 

A fire destroyed the tradmg stock of timber of a company the written down 
value of which m the company’s books was £160 824 The company s valuation 
its stock based upon cost or market value, whichever was lower had been acce P 
by the Department The company received £477,838 as insurance moneys 
presenting the replacement value of the destroyed timber but only a small P^ 
of this timber was in fact replaced The company accordingly credited m 
profit and loss account as a tradmg receipt only £160 824 of the insurance 
the balance was entered as a reserve m the balance sheet The House of ^ 
held that the whole sum recovered by way of insurance was a trading receipt ^ 

timber was represented by the insurance moneys If that resulted in a ^ 

was an ordinary gam in the course of trade (Green v J Ghksten d Son La 
T C 364 [1929] AC 381) 

Life or accident insurance —Under cl (t>) of sec 4(3) any capital sum reC ^^ 
m payment of any insurance policy' was specifically exempted from charge 
clause was deleted in 1939 because it was otiose m v lew of the obse rvations 0 _ _ 

(7) Hex v B C Fir A Cedar Lumber 
Co 1932 AC 441 (PC) AIR 1932 PC 
121 

(8) I B y Williams a Executors 26 T C 
23 35 (HL) Green y J Gltksten A Son Ltd 
14 T C 364 (II L) 

(9) Cray v Lord Penrhyn 21 TC 252 
261 [1937] 3 AUER 468 471 

(10) Baghuvanshi Mills Ltd v C 1 T 


[1952] 22 I T R 484 (S C ) Bex v B ^ . 

A Cedar Lumber Co 1932 A C 44 ( 

A IE 1832 PC 121 I X T 
Executors 1943 IT R Suppl 84 
affirmed by H L m 26 T C 23 
Imestments v Shadboll 23 T C 367 * fntliery 
to the contrary in Thomas Merthyr ^ 
Co v Dams 1933 I T P 12 24/5 seem to 
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Privy Council in C I T v Sftaw Wallace <L Co (11) The deletion of the clause S 3 
has not made any change m the law govemmg insurance receipts(12) 

Insurance moneys received under a life or accident policy are revenue receipts 
where t he policy js taken out by a business concern on the life of an employee to 
cover the Jmsiness loss which would result from his death or injury by accident 
InTthe case of a trading company, both goods and services fall into the same class 
The expenditure incurred m procuring or producing the goods and the profits 
dem ed from disposing of those goods are obviously of a revenue character Similarly 
the expenditure incurred in securing the services of employees and the benefits 
derived from those sen ices reflected as they are in the profits and output of the 
employer, are again, generally speaking of a revenue character The insurance 
moneys received to co\er the employer against the revenuo loss which he suffers by 
being deprived of those services must therefore be deemed to bo receipts on revenue 
account(13) That fact that the insurance money is paid in a lump sum cannot 
differentiate the cose from ono where a periodical pay ment is made under the policy 
during the unerpired period of the contract of servicc(14) 

On the other hand when a life or. accident policy is effected in personal or 
fannlyjmterest and a lump sum is paid under the policy, it would normally be a 
'capital receipt *'Bufc*if under the terms of the policy the assured is entitled in the 
event of accident to receive an annuity or similar recurrent payments over a period 
of time those pay meats may be chargeable as income In Forsyth v Thompson^ 15) 
an annuity paid by a mutual insurance society to one of its members upon his 
permanent disablement resulting from an accident was held to be rncotne although 
under the terms of the policy the member had to continue paying premiums during 
the period he was m receipt of the annuity (See further ante under “Annuities and 
annual instalments of capital ” p 107 el seq) 


Subsidies or grants from public funds —Where subsidies or 
grants are given by the Government to assist a trader m his business they are 
payments of a revenue nature(16) They are supplementary trade receipts and 
not capital payments although they might be called adv ances and might be subject 
to contingencies of repayment(17) But where the grant is given not as a supple 
mentary trading receipt but for a specific purpose, e g to enable a company to 
undertake works to relieve unemployment it is not taxable as mcome(18) 


Where the Government pays guaranteed interest to a railway company, the 
test is whether the money is paid to the company earmarked for a particular purpose, 
or as part of its general revenue(19) If the amounts paid under the guarantee 
do not form part of the general revenue of the company at all but are expressly 
earmarked for the debenture holders they cannot be said to be the mcome of the 
company the company being merely a channel to convey the guaranteed amount 
as interest to the debenture holders(20) But if under the guarantee the Govern 
ment pay so much a y ear to the company, the sum being based on the amount which 
would have to be paid to the share—or debenture—holders by way of guaranteed 
dividend or interest and the moneys form part of the general revenue of the 


(11) 6ITC 278 

(12) Sec notes to sec 4(3){e) post 

(13) I It v II i lhams a Executors 1943 
ITB Sup pi 84 (C A) affirmed by HL 
26 T C 23 Murphy v Gray A Co 23 T C 
225 1941 ITR buppl 1 

(14) Ibid 

(15) 23 TC 374 

(16) Higgs r If rtghtson 26 T C 73 where 

9a 


a dairy farmer was given a grant for plough 
u>g up grass land F 6 

Lincolnshire Sugar Co 20 

l C Wii (it I*) 

, G®) Staham Barbour Dock Co V Ctt d 
16TC 333 (HL) 

(19) Per Bean ment CxT , U ft .1), * 
CB dCJ Elj Co 191" i I lUtilOi' 1 ™ 

(20) Ibid 101* I \ fl tun, 
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S 3 company, then they are the income of company{21) The fact that any portion 
of the grant by the Government is applied to the formation of a si nk i n g 
fund, does not alter the revenue nature of the receipt in the hands of the 
company(22) 

In Ostime v Pontypridd d Rkondda Joint Water Board( 23) Viscount Simon 
laid down two propositions “The first proposition is that, subject to the exception 
hereafter mentioned, payments in the nature of a subsidy from public funds made 
to an undertaker to assist in carrying on the undertaker’s trade or business aie 
tradmg receipts that is, are to be brought mto account in arriving at the balance 
of profits or gains(24) The second proposition constitutes an exception If the 
undertaker is a rating authority and the subsidy is the proceeds of rates imposed 
by it or comes from a fund belonging to the authority, the identity of the source 
with the recipient prevents any question of profits arising ”(25) In Ostime's case a 
joint local board issued precepts for contributions from its constituent members 
which they might pay from their respective local funds or by levying rates within 
their respective jurisdictions The contributions were held to be income, for there 
was no such identity between contributors and recipients as is required by the second 
proposition set out above, the constituent members being distinct from the joint 
board See, further, post notes under sec 4(3){m) which exempts the income of 
local authorities except m one case 


Premium or discount on debentures and other loans —^ 
the leading case of Lomax v Peter Dixon d Son Ltd (1) Lord Greene M R, ^ a 
comprehensive judgment, laid down the following principles as governing tne 
question whether the discount at which a debenture or other loan may be issued 
or the premium at which it may be repayable, is capital or income — 


Where a company’s debentures are issued at a discount or are redeemable a a 
premium the discount or the premium is on capital account and cannot be broug 
to charge It is true that a company may be able to obtain subscribers by 183 | 

debentures at par at a high rate of interest just as well as it can by issuing them a 
lower rate of interest below par or with a premium on redemption Bat tne 
methods are essentially different, although actuarialiy they will normally pro ^ 
the same result For income tax purposes the result is different according as _ 
company chooses the one method or the other The Department 13 bound oy 
company’s choice and cannot go behind it The interest on the debentures 
always be taxable but the amount by which the redemption price of deben ^ 
exceeds the issue price cannot be brought to tax It is not income but a capiti* me nt 
which a company bears m consideration of the risk attaching to the mves ^ 
which is borne by the mvestor It is immaterial whether the security is issue 
present loan or to cover an existing loan(2) ^ 

In other cases of loans made at a discount or repayable at a premiuifl ^ 
question arises whether the discount or the premium is on capital accoun 
income as being m the nature of mterest There can be no general ride tna ^ ^ 
sum which a lender recen es over and above the amount which he lends oD &— 


(21) Ahrnadpur Kattca My Co Ltd In re 
1935 I T R 277 C I T v M d. S M Illy 
1940 I T R 280 C 1 T v M <t 8 M Rly 
1943 I T R 3S0 See also Pretoria PxeUrtburg 
Rig r Eltcood C T C 503 

(22) Male v Imperial Brazilian Ply 2 

T C 58 (C A ) ^ t+am » Guaranteed £>tate 

rly V Wyatt 2 T C 584 

(23) 28 T C £61 278 (H L.J 19461T P 


Suppl 45 

(24) See aUo / R t Corpn of 

34 TC 293 328 (HL) , T 

(25) See also Forth Conjervaney Boa 

1 R 16 T C 103 117 (HL) TP 

(1) 25 TC 353 (CA) 1914 J 
Suppl 1 

(2) Ibid 1044 ITR Suppl 1 9 
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be treated as income Each case must depend upon its own facts, and evidence S 3 
dehors the contract would alwaj s be admissible m order to explain the quality of the 
Bum in qucstion(3) 

"When the loan does not carry any interest as such the discount or the premium 
should unless there are some special circumstances indicating a contrary conclusion 
bo held chargeable as interest(4) Thus where a raone) lender mates a loan on 
promissory notes which provide for pajment to him of periodic instalments and the 
aggregate of the instalments exceeds the actual capital sum advanced the excess 
represents interest and is taxable as Buch Each of the instalments maj be found, 
on actuarial valuation to contain principal and interest, and the part representing 
interest should be brought to chargc(5) 

Where a loan is made at or aboic a reasonable commercial rate of interest the 
discount or the premium may be capital or interest depending upon all the circum 
stances of the case and apart from any matter of law which may bear upon the 
question (such as the interpretation of the contract) will fall to be determined as 
a question of fact by the Department In deciding the true nature of the dis 
count or the premium, in so far as it is not conclusively determined bj the contract 
the important considerations are—the term of the loan the rate of interest expressly 
stipulated for the nature of the capital risk and the extent to which, if at all, the 
parties expressly took, or may reasonably bo supposed to have taken, the capital 
risk into account m fixing the terms of the contract In such caaes_ where a 
reasonable_commercrnl rate of interest us expressly provided-for “there is no pre 
Gumption that thejiscount or the premium is m the nature of interest(6) The 
premium'is capital where it is paid as compensationTor the capital risks run by 
the lender —eg the risk of a capital loss due to bad security or depreciation of 
the currency The premium is taxable as a revenue profit where it represents 
deferred interest or is part of the consideration given by the borrower for the use 
of the capital amount lent to him (7) Where the contractual rate of mterest is 
unduly low, and the mterest together with the premium works out to a reasonable 
commercial rate of return the premium may be held to be revenue as being m the 
nature of mterest 


ILLUSTRATIONS 


1 A Finnish company which owed £3 19 600 to the assessee company agreed 
to fund the amount of the loan The Finnish company issued 680 notes of £500 
each to the assessees at a discount of 6 per cent bearing a reasonable commercial 
rate of mterest The notes were repayable in batches of 100 on named dates and 
it was also provided that if the Finnish company s profits reached a specific level 
each note was to be redeemable at a premium of 20 per cent The Court of Appeal 
held both the discount and the premium to be capital They were no more charge 
able than premium or discount on an ordinary issue of debentures by a trading 
company (Lomax v Peter Dixon & Son Ltd 1944 I T R SuppI 1, 25 T C 353) 

2 A loan was made to a company repayable in ten years or earber, and the 
rate of interest was fixed at 3 per cent The agreement provided that on payment 
of the prmcipal sum or any part thereof there should be paid a premium varying 
with the date of the payment of such prmcipal amount The premium was held 
to be income It appeared to have been calculated by reference not to any element 


(3) Ibid 1944 ITR SuppI 1 7 

(4) Ibid 1944 ITR SuppI 1 7 

Danes v premier In estment Co Lid 27 TC 
27 1947 ITR SuppI 116 (premium) 
Howard De Walden v Deck 23 TC 3S4 
(discount) 


(5) Bennett v Ogston 16 TC 374 
Howard De Holden v Deck 23 TC 
384 

(6) Lomax, v Peter Dixon <L Son Ltd 1944 
ITR SuppI 1 12 25 T C 353 

(7) Ibid 1944 ITR SuppI I, 6/7 
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of capital risk but to the period of tbc loan whate\cr it might turn out to be, a 
circumstance winch, prvna facte at any rate, stamped tho premium with a revenue 
character The rate of interest (3 per cent) was a remarkably low one for a loan 
of that character, as the interest plus the premium together ga\e a return of 
between 5 and per cent which was a reasonable rate on the capital lent, the 
premium was regarded as being in tho nature of interest (7 Jl v Thomas Belton 
<t Sons Ltd 22 T C 175) 

3 A bank issued cash certificates of five years’ currency at the price of Ks 80 
repayable on maturity at Its 100 The certificate did not carry any interest and 
was issued at a premium of Its 5 which was not refundable Held, the premium 
of Rs 5 was a revenue receipt assessable in the hands of the bank The attempt 
of the bank in collecting the premium was to bring the rate of interest under the 
certificates as near as possible to tho interest payable on fixed deposits for a eimuar 
period In other words, the premium was a receipt m adv ance from the lender 
to be set off against the interest, so as to reduce the ultimate burden of the interest 
on the bank while at the same time ostensibly keepmg and continuing the high 
rate of interest under the cash certificates ( Canara Industrial d Banking Syndicate 
Ltd v C I T [1952] 211 T R 96) 

4 A solicitor provided a company with the whole of the purchase money for 
a certain property on the agreement that interest at 6 per cent would be payable 
until re sale of the property when he would be paid the amount lent with a bonus 
of £300 Held, the bonus was taxable income (JFtlson v MannoochTi TC 

Other cases of isolated money lending transactions are considered post nn ^ eI 
Bee 4(3)(un), under the heading ‘Isolated speculations,’ p 226 


Premium (Salami) paid for lease—Premium (Salami) is a 6 ° 
payment, made for the acquisition by the lessees of the right to enjoy the ben ^ 
granted to them by the lease ^hat general right may properly be regarded a 
capital asset and the money paid to purchase it mav properly be held to be a PJ 
ment on capital account(8) Lord Greene M R , observed m Henrtksen v Orj 
Hotel( 9) “In the case of a premium it is nothing to the point to say “* a 
parties, if they had chosen might have suppressed the premium and made a co 
pondmg increase in the rent No doubt they might have done so but they di 
in fact do so The lessee purchases the term for the premium There is no rev ^ 
quality m a payment made to acquire such an asset as a term of ye a * s r f or 
principle is the same whether the premium is for a simple lease of Iand(lU) o 
a lease of mineral xights(ll) But it is impossible to lay down a hard an ^ ialB 
rule that a salami can in no case be revenue The question whether a pi 
is income or capital cannot be decided as purely a question of law but depen y^ 
the facts and circumstances of each case(12) The.r£al_quesk 19fl ' jS ' ,w 7 e 
premium re presents the p ri ce for parting with lancf~or is only adv ancej gnt^^- ^ 
tbe_j>remram represents Jpayment“of'ient_'^n~wd va,nce^OT ^ 

fora prosplctmg licence in ad\ ance(12a),‘itis mcome AVhere’howev erthe p ^ 

does not represent paymenVofrent in advance but represents the whole or P.^^ 
tfieTpriCe ofLthe’land orthe sale price of the leasehold interest it is not 


(8) Per Lord Wright Kamahshya haratn 
Singhv C J T 1943ITR 513 519(PC) 
Board of Ag I T Assam v Stndhuram 
Chaudhuram [1957] 32 I T R 169 (S C) 

(9) 1943ITR Suppl 10 16 

(10) C I T v > istoeshwar Singh 1939 
ITR 536 

(11) Baja Shtta Prasad Singh r Croton 
1 IT C 384 


(12) Board of Ag 1 tfi'Ms'c} 

Chaudhuram [1957] 32 ITR jgiO 

Bam Bhubneshu-art Kuar y p urt /A0 fl 

ITR 550 657 558 GI? S,, 

Knit Wards Estate 1949 ITP *** j 3 , 

Sarju Baiv C J T 1947 ITR 
H8/9 . h SaJi fW 

(12a) Chxntamant Saran * » 

v C I T [1956] 29 ITR 739 
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capital(13) Prvna facie, salami is not income It is for the income tax authorities S 3 
to show that there do exist facts which would make the salami income(14) Where 
the lease is m pcrpetuity(15) or for a very long term such as 999 years(I6) or of 
an indefinite duration on terms which imply an element of stability and 
perraanency(l7) the salami may be regarded as a capital payment for the transfer* 
of a capital asset Thejiresumption would bo that it is the purchase pnee, not/ 
based upon the estimated out-turn but paid in exchange for the long term! 
transferred The distinction seems one of degree rather than of kind recurring) 
payments at short periods being treated as income and a single payment of a similar 
land cot enng a long period being treated as capital but after all the Income tax 
Acts are not cast upon absolutely logical lmes(18) 

Where the business consists w dealing m immoi cable property or where land | 
is acquired in the ordinary course of trade as for instance in the case of a budding i 1 
or land development company, the premium would be taxable as profits of then 
trade(19) ** 

Capital gains tax —The.-grant.of. a leasehold interest would, constitute „a | 
“JransferILwitUm the meaning of sec 12B and consequently the premium may be ) 
taxable under that section when it is found to he on capital account 

Mining royalties —Royalties payable under mining leases stand on a 
different footing from premium or 6alami which is considered above It is fallacious 
to treat a coal mining lease as merely one for the acquisition of a certain number 
of tons of coal or the agreed item of rojalty as merel) the price of each ton of coal 
The tonnage royalty is indeed only payable when the coal or coke is gotten and 
despatched but that is merely the last stage As preliminary and ancillary to 
that culminating act, liberties may be granted to enter on the land and search, 
to dig and smk pits to erect engines, machinery coke ovens and furnaces and to 
form railways and roads(20) lhi3 shows that royalty is in substance a rent it 
is the compensation which the occupier pays the landlord for that species of occu 
pation which the contract between them allows In leases of coal mines clay pits 
and slate quarries the occupation is only v aluable by reason of the right to remove 
portions of the sod(21) Whereas under the English Acts mines and income from 
them are expressly dealt with and are clearly therefore subjected to the tax under 
this Act mining royalties are not expressly specified as taxable But mining 
royalties are all the sameJ^income„’.within_the meaning of this Act and fallTo be 

(13) Board of A g I T v Sindhurani feature of the receipts from the estate see 

Chaudhttrani [1957] 32 IT R 169 (SC) In ro Jyolirtndra A arayan Smha Choiodhury 

C I T v I wieesAtror Singh 1939 I T R 1945 I TR 263 

53G 545 Pam Bhubneshwart Knar x GIT (15) C I T x I isweshwar Singh 1939 

1940 ITR 550 Maharaja BiLram Ktshore IT R 536 

v Proi of Assam 1949 ITR 220 240/2 (16) Baja Shiva Prasad Singh x Crown 

Sarju Baix GIT 1947 ITR 137 148/9 1 I T C 384 

C I T x Kamalshya Aaram Singh 1946 (17) Board of Ag I Tv Smdhurani 

ITR 738 Baja Aa’t Prasad Singh x Chaudhurani [1957] 32 I T P 169 (S C) 

GIT [1951] 19 11R 472 There are C I T v Vxsweshuar Singh 1939 IT R 

dicta to the contrary in Birtndra Ktshor 536 

x See of Slate 11T C 67 but that decision (18) Per Dawson Miller C J Baja 

has been expressly overruled by a Full Shiva Prasad Singh v Grown 1 I T C 384 

Bench in Mthar Bana v C 1 T (192o) 386 387 

29 CA\ N 960 2 ITC 99 (19) Gtting (B G)d. Co Ltd r Hughes 

(14) Ter Harries C J Prov of Bihar 1940 ITR Suppl 67 62 63 64 (HL) Cf 

v Maharaja Pratap Vdai Aath 1941 ITR Collyer v Iloart <t Co Ltd 17 TC 169 

313 VG Sarju Baix GIT 1947 ITR (HL.) and Gooptu Estates ltd x G I T 

137 147 Maharaja Bilram Kishort x Prov 4ITC 146 

of Assam 1949 I RR 220 241 Baja Kali (20) Kamalshya Aarain Singh x GIT 

J¥bmJA*9&t GIT [1051] 19 ITR 1943 ITR 513 522/3 (PC) 

47. For a case where sal a mis were held to (21) Per Lord Denman Rex x West 

be income as being a normal and regular brook [IS75] 10 Q B 17S 
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taxed under_sec 12 (Incorac^from other,8oucces)(22) Although they may be 
fegarded m one sense as instalments'of the purchaso price of the minerals forming 
part of the land, they are rncomo and nono the less so merely because they are 
paid for rights the exercise of which involves a waste of the capital(23) Lord 
Wright, delivering the judgment of the Board, Baid in the leading case of Kamahhya 
Narain Singh v G I T (24), * Once it is established that the royalties are income 
within the meaning of the Act, it is not material that the mines are m course of 
being exhausted, unless it is provided in the Act that there should be a deduction 
from the income on that particular ground But there is under the Indian Act 
no provision for allowance for amortisation in respect of the mi nerals bemg 
exhausted ’ 


Royalties paid by a licensee for the right to take away earth to be used for 
brick making or extracting saltpetre are income,—the fact that removal of the 
soil itself is involved docs not make the case any different from cases of royalties 
on underground coal and quames(25) But where dumps of slag or colliery moss 
lying upon an estate are sold otherwise than m course of trade, the receipts 
are capital for it is a case not of royalties on minerals but of a sale of capita 
assets(l) 

Mining royalties or rent, taxable as income, may be (t) a lump sum(la) or (»0 * 
fixed annual sum, or (ui) a royalty on the amount of minerals extracted, caUe 
tonnage royalty or (tv) such a royalty but not less in the aggregate than a n* e 
amount each year, called mmimum rojalty(2) The minimum royalty is a 8 P e f ie 
of annual guarantee it does not correspond to any coal m fact extracted and ta c 
away it is simply income flowing from the covenants m the lease, contingently 
the lessee s failure to take the mmimum quantity of coal It would be payable 
m any year the lessee took no coal at all, or if the coal m the mine was complete 7 
exhausted before the termination of the lease(3) A lump sum received on a9S ’° 
ment of a contractual right to realise rents or royalties from coalfields for a■ cer 
number of jears has been held to be mere advance payment of royalty » 
assessable as mcome(4) Likewise if under a business arrangement for ex P , 
fcion of mines periodic payments fixed with reference to sales and profits are 
to the assessee in consideration of transfer of leasehold rights and concessi 
they would be taxable as mcome(4o) 

Butjirhere payments by way of rojalties are made,not under aJea3eJ>uj-Q a 
an outright sale_of mining Lands or oil fields the royalties may be held t g-beffE-^ 
payments^on Jhe ground jthat_they_representn6l the profits derived7rom-P IO P 
butlhe pnce~of it(5) In Minister of National Revenue v SpoonerjQ) the as^—_ 


(22) KamaLshya A arain Singh v GIT 
1943 I T R 613 (P C ) Cosstmba ar Raj 
Hards Estate v C I T 1946 IT R 377 

(23) Per Dawson Miller C J Raja 
Shtia Prasad Singh v Croicn 1 I T C 384 
386 KamaLshya Aaram Stngh v C I T 
1943 ITR 613 624 (PC) AUanza Co 
Ltd v Bell 6 T C 172 (H L ) [1905] 1KB 
184 Scoble v Sec of State 4TC 618 625 
(II L ) Bee ante under Income from wasting 
assets p 96 

(24) 1943 ITR 613 624 

(25) J !laharam Janki Auer v C I T 
5 IT C 42 Mahadeo Ashram v C I T 
t.lTC 281 

(1) Roberts v Lord Belhaiens Execu 
tors 9 TC 601 Shingler v If ilhams <L 
Sons 17 T C 674 Beams v Weardale Steel 


etc Co 21 T C 204 

(la) Many am Meenalshamma V - „ 

[1956] 30 ITR 286 733 


,CIT 


Nath Sah Deo v C I T [1956] 291 
(fee for prospecting licence) rlnn&ra 

(2) PerMookerjee J Manindra : J ^ 
Randi v Sec of Slate I B R 34 

285/6 approved KamaLshya Kara 
v C I T 1943 ITR 613 524 (Pt; >. j 

(3) KamaLshya Karam Singh f o 

1943 ITR 513 519/20 (PC) _ r f 

(4) Nillantha A arayan Stngh V * 

[1951] 201T R 8 reusin' 1 

(4a) Lai tonal Cement •* 

Ltd v C I T [19oC]29lTR 6 % / J 1 

(5) British South Africa Co v </ 

1946 I T R Suppl 17 29 (PC) g 

(6) 1933 AC 634 1933 ITR 
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sold lo a company alt her right, tvtlo and interest m and to twenty acres of land S 3 
In consideration of the sale the company agreed to pay to the assessee the sum 
of 5 000 dollars m cash on the execution of the agreement, to issue to her 25,000 
fully paid shares of 1 dollar each in the company, and further to deliver to her 
order “the royalty hereby rescued namely 10 per cent of all the oil pro 
duccd from tho said lands ” In tho year of assessment the company sold the 
whole of tho oil produced and paid over 9,570 dollars to the assessee, being 10 pet 
cent of tho gross proceeds, winch she accepted in satisfaction of the "royalties” 
reserved to her under the agreement Held the sum of 9,570 dollars was a ca pital 
receipt The use of tho word “ royalty ,r jn the agreement did not affect the capital 
nature of the rcceipt(7) Lord Macmillan delivering the judgment of the Privy 
Council, said that the share which the assessee became entitled to receive of the oil 
from the land which she had sold to the company was not a royalty 'in the ordinary 
sense familiar in tho case of mining leases where tho lessor stipulates for payment 
bv his lessee of a fixed rate pet ton of the mineral won Here there is no relation 
of lessor and lessee The transaction was one ofsale andjpurchase It may have 
taken the form which it did because of the uncertainty'whether oil would be found 
by the purchaser or not as tho value of the land depended on this contingency, 
the price not unnaturally, was made to depend in part on the event ’ The royalty 
was held to be capital though 1 1 teas to go on tn perpcluity{8) This was a very excep 
tional case and cannot bo regarded as laying down any general pnnciple(8a) 

Patent and copyright royalties Remuneration of vmters — 

A patent is a capital_jisaet Patent royalties are payments periodic or in a 
lump sum, made for the user or assignment of a patent Rojalties for the user 
ast, present or future of a patent are taxable as income where there is a working 
cence and the transaction docs not amount to an exclusive licence affecting 
the capital rights of the patentce(9) such royalties are income even though 
they may be paid in a lump sum for user extending over several years(10) and 
even though the payment may bo irrespective of actual us<*r{Il) But where the 
owner of a patent Bells or surrenders it or grants an exclusive licence to another 
which pro fanfo disentitles the owner from exercising his capital patent rights, the 
transaction amounts to a total or partial assignment of the capital rights and the 
royalty is a capital rcceipt(12) For in such a case the owner parts with a capital 
asset uz the corpus of the patent even if he parts with it only for a certain limited 
period, for a certain limited area or for a certain limited type of customer(13) 

But on annual royalty particularly if it is based upon the assignee’s turnover or 
profit-3 may be regarded in some cases as an income receipt even if it is m const 
deration of a total assignment of a patent, and in such cases the assignor may be 
regarded as having exchanged his capital asset for a recurring income payment(14) 

The question whether it is a case of user or assignment must bo determined with 

(7) See under 'Name given by parties 
concerned * p 96 

(8) The Court of Appeal held in J R 
v 36/49 Uoldings Ltd 25 TC 173 that 
annual cash payments which were to go on 
in perpetuity could not be classed as capita! 

(8a) Xaliomtl Cement Alines industries 
LU v € I T [1956] 29 IT R 629 652/6 

(9) Rustproof Metal Window Co v I It 
1948 IT ft Suppl 57 (C.A) I It v 
Songster 12 T C 208, Brandvood v Banler 
14 TC 44 Handley Page v jButleneortA 
19 T C 328 359 (II Ll) B iJd v Ionxdis 9 
TC 392 A nan! Ham Khem Ckand v C I T 
1937 IT ft 511 


(10) Hills v Jones 14 TC 769 (If L ) 
CoTUfantinwco v Btx 11 TC 730 (H.L) 
(both were cases of compensation awards 
made by the Government) 

(11) Rustproof IIdal Window Co v 
I P 1948 I fR Suppl 67 62/3 

(12) Collins v FirtX Brtarley rlc Syndi 
eate Ltd 9 TC 520 Anant Ram A hem 
Chand v C J T 1937 ITft 511 615 

(13) Afaryenson v Tyresolee Aid 25 
TC 69 Cf tTilAers v A elhtraole 1948 
IT ft Suppl 92 28 T C 501 (It L.) 

(14) Jones v 1 R 7 T C 310 Cf ante 
under ’Annuities and annual instalments of 
capital’ p 107 




136 


THE INDIAN INCOME TAX ACT 


S 3 regard to the substance of the matter, and the mere use of the words “capital 
sum’ or “royalty” by the parties is not conclusive(15) Nor is it material whether 
the consideration is given m a lump Bum or in mstalments(16), or how the item 
has been dealt with m the balance sheet or in the profit and loss account{17) 
Ordinarily, the assignment of a patent is a transaction on capital account, 
but where & person carries on a trade in the buying and sellinjfof "patHtrorEabi 
tually sells his own patents or carries on the \ ocation of an mv entor, the sale 
proceeds would be business income (18) 

\ The owner of a secret process or design stands in a very analogous position 
the has no monopoly at law but he has a monopoly in fact The price he receives 
{for its sale or surrender is a capital xcceipt(19) 


ILLUSTPATIONS 

1 The assessee company agreed to pay a French company a lump sum of 
£25 000 payable by instalments for the exclusive licence to manufacture and sell 
for ten years the French company’s aeroplane engines m the British Empire, in 
addition the assessee company agreed to pay as royalty a sum of £2 500 yean/ 
during the currency of the licence Held, the yearly sums of £2 500 which had no 
reference to and could not be regarded as instalments of any capital sum were 
taxable as royalties m respect of the user of the patent but the sum of £2a Ow 
was a capital sum being the purchase price of the exclusive right to exploit tbe 
patent in the British Empire for a certain period It entitled the assessee company 
to restrain the French company from exercising their patent rights m that territory, 
and to this extent there was a partial assignment of the capital patent rights 
(f R v British Solmson Aero Engines Lid 22 T G 29 (C A.) 1939 II 
245 Collins v Firth Brearley, etc , Syndicate Ltd 9 T C 520 was a very simii 


case) 

2 A patentee sold his entire patent rights for a lump sum and a ^ nu 
royalties Ihe royalties were to be based upon the volume of business non 
Held the lump sum was a capital receipt but the royalties which rose or fell wi 
the chances of the business were income (Jones v I R 7 T C 310) 

3 A British and an American company entered into a trading c0 °' en . t |° e j 

imposing a mutual obligation on both sides to communicate each to the o 
such patents and secret processes as each of the parties might possess 
company was entitled to exploit the patents and secret processes in certain tern 
Bpecified in the agreement The American company agreed to pay the *> . 

company an annual sum of £25 000 Held the annual sum was a trading re 

of the British company, because the agreement did not affect any capital 0 
m the patents (British Dyestuffs Corpn v 7 B 12 T C 586 ) ^ 

4 A patentee granted a non exclusive licence for user of the patent . 
user was confined to the manufacture of 75 000 boxes which the licensee had a, 

to supply to the Navy As consideration for the user the licensee agreed 0 

(15) Consianttneseo v Rex 11 TC 
730 742 (II L ) Rustproof Metal Window 
Co v I R 1948 I1R Sunni 57 
(CA) 

(lfi) Collinsv Firth Brearley etc Syndi 
eateLtd 9TC 520 1 It v British Salmon 
Aero Engines 1939 ITR 245 (CA) 

Rustproof Metal II i ndoto Co v I R 1948 
ITR SunpL 67 (CA) 

(17) IerPollock M R supraOTC 520 
6CD 


(18) Rees Roturbo Development 
sate Ltd v Dueler 13 T C 366 (II M 
v Songster 12 TC 208 Colhntr * 
Brearley etc Syndicate Ltd 9 A jgjf 
Anant Ram A hem Ckand v C * 

ITR 511 510 Sea *1*> con«P°na 
cues of sale of copyright post inTCt 

(19) Handley Page v Butter*** 

328 360 (H L.) Con tout 6 , 

Window Co r / R lBtSlTJt SupP* 
64/6 (C A ) 
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royalties per article as well as a lump sum of £3 000 described as a capital sum m 
the licence agreement The Court of Appeal held that £3 000 was income, being 
for the user and not assignment of the patent The facts that the lump sum was 
payable irrespective of whether user did or did not actually take place and that 
the consideration was divided into royalties per article and a lump sum down, did 
not make the lump sum a capital receipt (Rustproof Metal Window Co v I R 
1918 IT R Sappl 57 (C A)) 


Copyright ■—The foregoing principles apply to payments m respect of copy 
right as well In cases other than those of professional authors royalties payable 
for a licence to translate and publish a copyright book are income but if there is a 
total or partial assignment of the copyright which is a capital asset the payments 
therefor would be capital Between a licence and a partial assignment of copy 
right the line runs very fine, and each agreement must be construed m the light of 
its own facts(20) The use of the word royalty is not decisive, nor is it material 
whether the payment is periodic or in lump sum(21) In 1 R v Longmans Green 
<L Co (22) royalties (per number of copies sold) for the exclusive right of translation 
and publication of a French book in the English language in certain specified 
editions were held to be income on the ground that the agreement did not amount 
to an assignment of the copyright If the whole and unlimited rights of translation 
and publication in English had been transferred the transaction would have consti 
tuted an assignment(23) The sole and exclusive right of printing and publishing 
compositions m a particular form was held not to amount to an assignment of the 
copyright(24), while an absolute transfer of the performing rights of an opera 
within a prescribed area was held to be an assignment and not a mere licence(25) 


Payments received from a newspaper for articles contammg advice by a tipster 
as to what horses are likely to win, or advice by a meteorological expert as to what 
the weather is likely to be are income for they are remuneration for services 
rendered(l) Similarly where a solicitor’s clerk who had never carried on the 
profession of an author received a sum of money from a newspaper for the serial 
rights in his life story, it was held to be an income receipt since the transaction 
amounted to performance of services to the newspaper the sale of the serial rights 
being subsidiary thereto The services “are the fruit of the individuals capacity 
which may be regarded m a sense as his capital but are not the capital itself' (2) 
But m Trustees of Earl Haig \ I R (3) where the trustees put the testator’s war 
diaries, the copyright in which belonged to them, at the disposal of a biographer 
who made full use of them m writing the biography and the profits derived from 
the sale of the biography were equally divided between the biographer and the 
trustees, the sums received by the trustees were held to be capital payments The 
ground of the decision was that the payments were not merely for the use of a 
capital asset but m return for the realisation of a considerable part of its capital 
value The copyright in the diaries remained m the trustees subject only to the 
licence granted to the biographer to make use of them for the purposes of his book 
but the result of the transaction was that to a large extent the publication value 
of the diaries was exhausted, and the asset itself—the publication rights—was 
alienated to the biographer 


(20) Withers v Nether sole 28 T C 501 
510 (H L) I R v Longmans Green <t 
Co Ltd 17 TC 272 280 

(21) Ibid 17 TC 272 283/4 Qlaston 
v Rougier 26 T C 86 

(22) 17TC 272 

(23) Ibid 17 TC 272 283 

(24) In re Jude s Musical Compositions 


[1007]I Ch 651 

(25) Messager v British Broadcasting 
Co 1929 AC 151 (HL) 

(1) Graham r Amott 24 T C 1-7 

(2) Hobbs v Hussey 1943 IT It Suppl 
48 24TC 153 

(3) 22 TC 725 
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S 3 Where the publishers paid tho author a sum of £150 for licence to publish one 
edition of his booh, and tho Commissioners found that it was a capital payment, 
it was held that there was evidence to support the Commissioners finding, for there 
was an implied obligation on the part of the author “to give no licence to anybody 
else to publish the booh for a period of time “(4) The correctness of this decision 
is, it is submitted, not free from doubt 


In Withers \ Nethersole(0) a lump sum was paid to the asscssce who bad ceased 
to carry on the % ocation of a dramatist, for the film rights and broadcasting rights 
of her play and for tho right to adapt or add to tho play for the purposes of a film 
It was held by the House of Lords to be a capital receipt, because the transaction 
amounted to partial assignment of the copyright and constituted the sale of a capital 
asset But aums received for the grant of exhibition and distribution rights w 
films would be on revenue account(6) 

Where a man exercises tho profession of an author, tho price realised by the 
sale of the whole or part of the copyunghts of his boobs is as much taxable under 
sec 10 (professional income) as roy alties received from his boohs for the sale of 
copyright is only one way of making a profit from tho exercise of a writer s pro 
fession(7) It was so laid down by the Court of Appeal m Mackenzie v ArnoUlo) 


The only section in_the^Act dealing specifically with the topic^oLcopyr^tj 3 
^sec 12AA The provisions of that sectioirfaariTncrbeimng whatever on the question 
‘"’whether the amounts received by an author by' way of royalty or as the price o 
assignment of his copyright are income or capital The only object of that seeiioa 
is to gi\ e the author of a literary or artistic work the option of having his meow 
from his work spread over two y ears where the making of the work has wcupi 
him for more than twelve months but less than twenty four months and ov 
three years where it has occupied him for more than twenty four months 


t Capital (jams tax —Both.patenfc a nd co pyright_are capitaLnssets-and-c^ 
I quentlj tho sale price received on their assignment, if not chargeable asjeven_ 
< # ^yJ>eTaxablelo capj£r[jgalhs tax under sec 12B 

Profits on currency exchange —Where there is a business in l* 

! buying and selling of foreign currency the profits are clearly taxable(9) * 
foreign currency is bought for the purpose of business transactions with ° & 
countries and afterwards sold, then also the profits arising from the exc a^g 
operation are assessable It is only when foreign currency is bought as an 
S ment or on capital account that the profit made on realisation is capital apprecia 
and not income 


ILLUSTRATIONS 

1 A tobacco manufacturing company of England used to purchase larg^ 
quantities of tobacco leaf m the USA It was the practice of the comp 
accumulate a large holding of dollars to finance the purchases each J' ear s6 
the leaf season commenced The company never bought dollars for the p F . 
of resale as a speculation On the outbreak of the W ar in 1939 the *{, e 

to stop all further purchases of tobacco leaf m the USA with the result_ 


(4) Beare v Carter 1940 ITR Suppl 
127 23 TC 353 

(5) 1948 ITR Suppl 92 28 TC 601 
Cf Bowson v Monsell J1 T C 629 

(6) Mitchell y Rasay 35 T C 4Q6 
<CA) 

(7) Billctm v Griffith 23 T C 757 Bowson 


y Monsell 31 T C 529 See also W* eT J w 
A ethersote 1948 XTR Suppl 9 . s9e3 
(HL) 28 T C 501 and corresponds 
of sale of patent rights ante 

(8) 33 T C 363 Arunaeha^ 

(9) Board of Revenue v A TU7Ui 
ChetUar ILR 47 Mad 197 
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company had on hand a large accumulated holding of dollars The Treasury S 3 
requisitioned the dollars and the price paid by the Treasury represented a profit 
over and above the original purchase price paid by the company for the dollars 
Held, the profit was assessable as being a profit of the trade and was not capital r 
appreciation of a temporary mv estment in foreign currency The dollars were a / 
‘commodity,’ 1 their purchase was an essential part of a contemplated commercial j 
operation, and the profit made on realisation of the ‘commodity” was a business * 
profit The fact that it was not a case of voluntary Bale but of a Treasury requisi¬ 
tion made no difference ( Imperial Tobacco Co Ltd v Kelly 25 T C 292 There 
is no difference m principle between this case and George Thompson d Co Ltd v 
I E 12 T C 1091 where a company which had acquired a stock of coal for its 
normal operations found that it no longer required that stock, and the profit made 
on the sale of the stock was held to be on revenue account) 

2 The assessees were the sole commission agents of a foreign company on 
the terms inter alia that they should advance to the foreign company a part of 
the value of each consignment AU the transactions between the parties were 
conducted on a dollar basis Owing to fluctuations in the rate of exchange, a profit 
accrued to the assessees on the conversion of certain repaid advances into sterling 
Held, the exchange profits arose directly m the course of business and formed part 
of the trading receipts ( Landes Bros v Simpson 19 T C 62 For the converse 
case of a business loss incurred on an exchange operation see Radio Pictures Ltd 
v I E 22 TO 106) 

3 A company of marble merchants agreed to sell marble to a contractor and 
received £20 000 as part of the purchase pnee in advance As later in the year it 
would be necessary for them to purchase in Italy the marble required for carrying 
out the contract, they invested the £20 000 in the purchase of lire at a favourable 
rate Thereafter, taking advantage of a favourable exchange position they sold 
the lire at a profit, and when the time drew near to buy and pay for the marble they 
re purchased lire Held the profit made by the exchange operation was not a 1 
revenue profit but a capital profit made on appreciation of a temporary investment 

( McKtnlay v H T Jenkins d Son Ltd 10 T C 372 In George Thompson d Co v\ 

1 R 12 T C 1091, 1102 Rowlatt J said that McKinlay s case had been decided 
by him on the footing that the original purchase of the lire had been a speculative 
investment On that basis the decision m McKmlay's case would be correct, but 
the Case Stated does not appear to contam any basis for a finding that the original 
purchase was a speculative investment and not made m the ordinary course of business / 

See the observations of Lord Greene M R Imperial Tobacco Co v Kelly 25 T C ' 

292 301 ) 

4 The assessee a British company operating in China required its Chinese 
agents to deposit with it certain sums in Chinese dollars which earned interest and 
were repayable on the determination of the agency The assessee kept the dollar 
deposits in Shanghai banks On the outbreak of war the assessee sold the Chinese 
dollars for sterling transferred the sterling to the United Kingdom and placed 
the amount on deposit with its parent company Subsequently the agencies were 
terminated To repay in Chinese dollars the deposits to the agents the assessee 
repurchased Chinese dollars at a substantial profit due to depreciation of the Chinese 
dollar and paid off the deposits Held, the taking of the deposits was not a trading 
transaction, and the profit was not assessable a3 income but was simply the equiva 
lent of an appreciation in a capital asset not forming part of the assets emploj ed ' 

S3 circulating capital in the trade (Davies v Shell Co of China Ltd [19o2] 22 
I T R Suppl 1 (C A ) 32 T C 133 ) 
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S 3 Issue of shares and forfeited shares — The issue of shares by 
limited company is not a trading transaction at all *Upcmlm'I«sue"orshares tie 
assefTof the company are increased by th<ramounts obtamed from the subscnbers 
These amounts are ob\iously not profits or gains of the trade, and they are not liable 
to be brought into the accounts for income tax This is so whether the shares are 
allotted at par or at a premium The amount of the premium would cot be a 
trading profit(lO) 

Similarly, where sha res are forfeited by a company for non payment of calls 
and re issued to other shareholders, the amount which was paid on the shares by 
the origmal shareholder prior to the forfeiture is capital and not income m the hands 
of the company(ll) ***—« 

Sales of securities cum-interest or shares cum-divxdend —See 
notes under secs 8,16(2), 44E and 44F 

Amounts received on winding up of company or dissolution 
of firm —Apart from the special provision made m sec 2(6A) the receip 
by a shareholder of his share of the assets of a company upon a winding up 
is jghpl]y-a capital receipt under the general law, and for the purpose of ascertain 
mg such assetsTt "is'quite immaterial whether the company originally po’sesse 
them by way of capital or profits(12) The position is however different m 
ofa partnership The Privy Council held'tn (TT~T “v Mulkularuppan Chettutr\W> 
tKat on the dissolution of a partnership an outgoing partner has a right to fec f I ! e ’ 
not as m the case of a shareholder in winding up a company only a share of 
assets but to receive payment of his share of the profits —profits which were 
before dissolution and winch do not cease to be his profits on dissolution andy e 
fore the share of profits received by a partner on dissolution of the firm w assess 
as a revenue receipt 

Amount received by member of joint family on 

The Madras High Court held m Veerappa Ohettiar v C 1 T (14) that what is ai . 
on a partition of a joint family is the entire family estate consisting of th® 
family property with all subsequent accretions m the shape of profits ^ 

which a member gets on partition is generally speaking, jfl^caprtal receipt __ 
cannot be artificially dissected into capit&l'and income* - 
V Payments in respect of a partner's interest —A payment in respect 
j of a partner s interest in the profits of the firm or profits arising from u ^e ^ 

J firm’s assets is income But a claim to an interest in the capital of a hi 
r capital claim and a sum received in settlement of such a claim is a capital receip 


ILLUSTRATIONS 


1 Under the terms of a partnership deed on the death of a part 
remaining partners continued to use the firm s name and goodwill P a ) f or » 
executors of the deceased partner for this privilege a sum of £500 quarts ) 

V period of five years The payments were held to be income receipts ^ 

ments were concurrent with the enjoyment of the goodwill for which the P a ^T ase d 
were made running on year after y ear and prolonging the interest of the o ^ 
partner in the income, although the income was secured only for “ ve J 
(Uachntosh \ I R 14 T C 15 ) 


(10) Lowry v Consolidated Afnean Selec 
Uon Trust Ltd 1910 ITB SuppL 88 96 

(EM 

(11) Multan Electric Supply Co In re 
1915 ITR 4^7 


(12) I It v Burrell 9 TC j 0 
See ante under »ec 2(8A) Dwtnb 
liquidation of a company P 

(13) 1935 ITR -03 

(14) 1050 I TP 330 
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2 On the death of a partner the surviving partners agreed to pay to his S 3 
estate as the purchase price of the share of the deceased in the partnership business 

a sura equal to a certain fraction of the profits of the firm for the three years follow 
mg the death Held, the sum payable as the purchase money of the deceased I"" 
partner s share in the business, though calculated on an income basis, was a capital 
sum (Z R \ Ledgard 21 T C 129 Contrast I Z? v Hogarth 23 T C 491) 

3 The manager of a firm, remunerated bj a share m profits, claimed a share 
in the business as a partner on the basis of an alleged agreement, and received 
Ks 60 000 in satisfaction of the claim Held, it was not an income receipt It 
was not chargeable any more than withdrawal of capital from the firm would have 
been {Mundy v 0 I 5 1 4ITC 370) 

4 The assessec entered mto a partnership with A to erect and establish a 
spin ni ng mill Business could not be commenced as they could not get electric 
power, so A allowed the firm s machinery to be used by another mill with which he 
was connected Disputes ensued and were referred to arbitration The award 
provided that the mill should pay the assessee Ks 75 000 m full settlement of his 
claim for compensation for the nse of the firm’s machinery by the mill Held it 
was an income receipt taxable m the assessee’s hands (O I T v Sathappa Chettiar 
[1951] 20 ITR 393) 

Recovery of embezzled sums —Where an employer claims and is 
allowed a loss bj reason of embezzlement of money b> an employee, any part of 
the embezzled sum recovered m a subsequent year would be a revenue gam ‘ The 
assessee having alleged that the embezzlement was an embezzlement of income 
which could properly be set off against income in a previous year, cannot affirm 
in another year that it was not income and that a reco\ery m respect of it is a casual 
appreciation of capital’ (15) This principle is now given statutory effect by sub 
sec (2A) of sec 10 and sub Bee (5) of sec 12 which were inserted by the Finance 
Act, 1955 and under which any amount received subsequently in respect of a loss 
or expenditure which had been allowed as a deduction in an earlier jear 13 deemed 
to be income and to have accrued in the jear of receipt 

ILLUSTRATION 

In 1934 it was discovered that officials of the assessee had misappropriated 
moneys from 1928 to 1934 by falsifying the wage accounts The assessee s auditors 
admitted negligence on the part of their staff m not making certain inquiries and 
paid over to the assessee in November 1934 a sum equal to the amount misap 
propnated Brace their first audit Deductions allowed for wages in the respective 
years included the sums which were misappropriated in those years Held the 
whole amount paid by the auditors was a trading receipt to be brought mto account 
in computing the income of the year in which it was paid ( Gray v Lord Penrhyn 
21 T C 252, [1937] 3 All E R 468 ) 

Dividends or other payments received from co-operative 
societies —Dividends received by the members of registered co operative 
societies were formerly exempted from tax by a Notification issued under sec 60 
and ,are_. now_exemptcd from tax under sub sec (4) of sec 14 which was inserted 
by tEe Finance Act 1955 Apart from tbe above provistdns(16) a rebate or 
discount paid by a co operatiTe society to*its customer must be brought by"the 
’customer into account m computing bis trading profits(17) 

(15) Per Beaumont C J In re Union (17) Pope v Beaumont 24 TC 78 1943 

BanlolB.japu^Shdapurm 1S42ITR I T R Suppl 32 See .1,0 »ad„ Co 

(16) See notes post under sec 14(3) and (4) operative societies p 78 
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S 4 Voluntary payments Testimonials and personal 
allowances —The question whether these receipts are caj 
dealt with infra under sec 4{3)(wt), pp 238/42 

Miscellaneous cases —If an assesses takes over a 
debts at a price from a person to whom he succeeds in business 
ultimate realisations over the purchase price would not be busrn 
a trading debt upon assignment ceases to be a trading debt and 
discharge of it cannot be regarded as the fruit of any trading by t 
the assignee trades in book debts(18) Where a company pass 
orders it has obtained to another company, the commission ] 
company in consideration of the orders is a trading receipt m the 
company(19) The shares of a company allotted to an assesse 
of his undertaking to guarantee the payment of dividend on shares 
constitute a capital receipt(20) As to whether a dividend paid 1 
of its capital profits is income or capital in the hands of the share 
sec 2(6A) “ Dividend paid put of capital profits,” p 44 

Burden of proof —Cash credits —See post under sec 

Reference to Court —Generaliv speaking, the ques 
receipt is of a capital or an income nature though it depends to 
the particular facts of each case, is a question of law{21) But the 
the assessee’s activities constitute a business or a transaction com 
ture m the nature of trade is ordinarily a question of fact (S< 
4(3)(ui) ‘Reference to Court ’ p 242 ) 

\5) 4 (1) Subject to the provisions of this Act, th 

of any previous year of any perso: 

Appleton income, profits and gains from wb 
derived which— 

(а) are received or are deemed to be recerved 
territories in such } ear by or on behalf of si 

(б) if such person is resident in the taxable ten 
such year,— 

(t) accrue or arise or are deemed to accrt 
him in the taxable territories during sue! 
(it) accrue or arise to him without the taxal 
during such year, or 

(m) hating accrued or arisen to him withou 
territories before the beginning of such > 
the 1st day of April, 1933, are brough 
coned in the taxable territories by him 
tear, or 
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(c) if such person is not resident m the taxable territories S 4 
during such year, accrue or arise or are deemed to accrue or 
arise to him m the taxable territories during such year 

Provided that there shall not be included in any assessment 
for the year ending on the 31st day of March, 1940, both the amount 
of the income, profits and gains referred to in sub clause (n) of 
clause (6) and the amount of the income, profits and gams referred 
to in sub-clause (m) of clause (6) but only the greater of these two 
amounts 

Provided further that, in the case o^ajierson jiot_ordinarily 
reside nh-in-thg~ta\able , 'temforres t income, profits and gains which 
acc rue,o r,arise to him without thefaxable territoriea-shall not be so 
mcluded unless they are derived from a business controlled m or a 
'profession or ■vocation set up m India or unless they are "brought 
'mto of received in the taxable territories by him during such year 

Provided further that if m any year the amount of income 
accruing or arising without the taxable territories exceeds the 
amount brought into the taxable territories in that year, there shall 
not be included in the assessment of the income of that year so 
much of such excess as does not exceed four thousand five hundred 
rupees 

Provided further that, in the case of a person who was not 
resident m the taxable territories in two out of the three years 
immediately preceding the previous year, so much of the income, 
profits and gams referred to in sub clause (in) of clause (6) as accrued 
or arose to him without India, shall not be mcluded in his total 
income chargeable in any year subsequent to the year endmg on the 
31st day of March, 1951, whether his assessment for that year has 
or has not been completed before the commencement of the Indian 
Income tax (Amendment) Act, 1953 

Provided further that, in the case of a person resident m the 
taxable territories to whom the preceding proviso or paragraph 8 
of the Part B States (Taxation Concessions) Order, 1950, does not 
apply, so much of the income, profits and gams referred to m sub¬ 
clause (m) of clause (6) as accrued or arose to him without India 
and were not chargeable under this Act, unless brought into or 
received in the taxable territories, shall not be included in his total 
income if— 

(t) such income, profits and gams are brought into or received 
in the taxable territories after the 2nd day of September, 

1951, and the amount of income tax, interest or penalty 
or other sum, if any, due from such person under this Act 
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S 4 on the date of receipt of such income, profits and gains in 

the taxable territories is paid withm three months of the 
receipt thereof in the taxable territories, and 
(n) in an} case where such income, profits and gams are brought 
into or received m the taxable territories after the 2nd 
day of September, 1951, and before the 30th day of Sep 
tember, 1954, half of the amount of such income, profits and 
gams is m\ ested within three months of the receipt thereof 
m the taxable territories in securities of the Central Govern 
ment or of a State Government purchased through the 
Reserve Bank of India and kept with the said Bank for 
custody for a minimum period of two } ears 

' Explanation 1 —Income, profits and gams accruing or arising 
without the taxable territories shall not be deemed to be received 
m or brought into the taxable territories withm the meaning of this 
sub-section by reason only of the fact that they are taken into 
account m a balance sheet prepared m the taxable territories 

l yvo+'^G' ) Explanation 2 — Income which would be chargeable under the 
head “Salaries” if payable in the taxable territories shall be deems 
to accrue or arise m the taxable territories wherever paid u u 
earned in the taxable territories, but any pension payable <> utsl 
India to a person residing permanently outside India shall not ^ 
deemed to accrue or arise m the taxable territories, if the pension 
payable to a person referred to m Article 314 of the Constitution 
to a person, who, having been appointed before the 15 th Aug 1 ’ 
1947, to be a Judge of the Federal Court or of a High Court ivit 
the meaning of the Government of India Act, 1935, continues 
serve on or after the commencement of the Constitution as a Ju a 

1 © In <m^ £****-«* h 

Explanation 3 —A dividend paid by an Indian compan) 
out the taxable territories shall be deemed to be income 
and arising m the taxable territories to the extent to which i 
been paid out of profits subjected to income tax in the ta 
territories 

Explanation 4 —For the purposes of sub clause [in) of clause ^ 
of sub section (1), income, profits and gams accruing, or arising!> 
an} of the merged territories or any of the Part B States beforj 5 ^ 
beginning of a previous jear and after the 1st da} of April, , ] e 
shall be deemed to be brought into, or received m, the ta ^ 
territories during such } ear if, and only if, they are brought in ^ 
received in, any part of the taxable territories other than 
merged territory or State during such year 
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(2) For the purposes of sub-section (1), where a husband S 4 
is not resident m the taxable territories, remittances received by 
his wife resident in the taxable territories out of any part of his 
income which is not included m his total income shall be deemed 
to be income accruing m the taxable territories to the wife 


f (3) Any income, profits or gams falling within the following 
classes shall not be included in the total income of the person 
receiving them 

{i) Subject to the provisions of clause (c) of sub-section (1) of 
section 10, any income derived from property held under 
trust or other legal obligation wholly for religious or chari¬ 
table purposes, in so far as such income is applied or accu¬ 
mulated for application to such religious or charitable 
purposes as relate to anything done withm the taxable 
territories, and in the case of property so held in part only 
for such purposes, the income applied or finally set apart 
for application thereto 

Provided that such income shall be included in the 
total income— 

if it is applied to religious or charitable purposes with- 
^ ' out t he_taxable territories, but in the following cases, 
namely — 

(z) where the property is held under trust or other 
legal obligation created before the commencement 
of the Indian Income tax (Amendment) Act, 
1953 (25 of 1953), and the income therefrom is 
applied to such purposes without t he taxable 
i territories , and 

{«) where the property is held under trust or other 
legal obligation created after such commencement, 
and the income therefrom is applied without the 
taxable territories to charitable purposes which 
tend to promote international welfare in which 
India is interested,^ 

the CentrdJBoarcLof Revenue maj, by general or 
special order, direct that i t shall not be included in 
the total income, 

(6) m the case of income derived from business carried 
on on behalf of a religious or charitable institution. 
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s 4 unless the income is applied wholly for the purposes 

/ of the institution and either— 

/ (e) the business is carried on m the course of the 

/ actual carrying out of a primary purpose of the 

^ y j institution, or 

(n) the work m connection with the business is mauil/ 
^ ^ carried on by beneficiaries of the institution, 

(c) if it is applied to purposes other than religious or 
charitable purposes or ceases to be accumulated or 
set apart for application thereto in which case it shall 
be deemed to be the mcome of the year in which it is 
so apphed or ceases to be so accumulated or set apart 

(m) Any income of a religious or charitable institution derived 
V from voluntary contributions and applicable solely to 
religious <?r charitable"purposes 

\V d\ ( m ) Theindome of local authorities except mcome from a trade 
\r or business carried on by the authority so far as that 

mcome is not mcome arising from the supply of a commo 
dity or service within its own jurisdictional area 

ivc)^) (iv) Interest on securities which are held by, or are the P r °P er §[ 
^ ' of, any Provident Fund to which the Provident Fun 

Act, 1925 (XIX of 1925), applies, and any capital gains 
of the Fund arising from the sale, exchange or transfer o 
such securities 
(v) Omitted 

\ t>W U t m ) Any special allowance or benefit, not being m the na Jj^ 

‘ ' of an entertainment allowance or other perquisite wit 

the meamng of sub-section (1) of section 7, speeificajj 
granted to meet expenses wholly and necessarily incur \?j 
m the performance of the duties of an office or employ 111 
of profit, to the extent to which such expenses are actua ; 
incurred for that purpose 

(vi a) Subject to such conditions as the Central Government 
prescribe, passage moneys or the value of any free or con 
sional passage received by or due to any person, not ® 
a citizen of India, from his employer for himself, his 
and children in connection with his proceeding on n 

V.o v>i(tNt) Any receipts not being capital gams chargeable » CCU1 

in . to the pro\isions of sectioiT“I2.B and not being rccep 
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arising from business or the exercise of a profession, voca¬ 
tion or occupation, which are of a casual and non-recurring 
nature or are not by way of addition to the remuneration 
of an employee 

4 (mu') Agricultural income 

». •* fax) Any income received by trustees on behalf of a recognised 

v provident fund as defined m clause (a) of section 58A 
(&) Any income recerved— 

(а) by the Ruler of an Indian State as his privy purse 
under Article 291 of the Constitution, 

(б) by a Consul General, Consul, Vice Consul or Consular 
Agent of a foreign State, as remuneration from such 
State for service m such capacity, 

(c) by a person employed by the Consulate of a foreign 
State, not being a citizen of India, as remuneration 
from such foreign State for service in such capacity, 

(d) by a Trade Commissioner or other official represen¬ 
tative m the taxable territories of the Government of 


any part of the Commonwealth or of a foreign Govern¬ 
ment, as his official salary, if the official salary of the 
corresponding officials, if any, of the Central Govern¬ 
ment resident for similar purposes m the country 
concerned enjoy a similar exemption an that country , 
(c) by a member of the staff of a Trade Commissioner 
or official representative referred to m sub clause (d), 
as his official salary, when Buch member is a subject 
of the country represented, and the country repre¬ 
sented has made corresponding provisions for similar 
exemptions m the case of members of the staff of the 


X ^jCorresgondin" officials ofth^ Central Government 
(a?t) "With effect from the?"2n^ aayof September, 1939, the 
income chargeable under the head “Salaries” of a Nepalese 
member of the N epalese M ilitary Force serving with His 
Majesty’s Forces or, after the commencement of the Consti¬ 


tution, with the Armed Forces of the Union or of any 
member of an Indian State Force so serving, and any other 
income accruing or arising without the taxable territories 
which is recen ed m or brought into the taxable territories 
by any such member while the Force to which he belongs 
is serving with His Majesty’s Forces or, after the commence 
ment of the Constitution, with the Armed Forces of the 
Union 


S 4 
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S 4 (jm) Any income chargeable under the head “Income from 
property” in respect of a building the erection of which is 
begun and completed between the 1st day of April 1946 
and the 31st day of March 1956 (both dates inclusive), for 
a period of tv o years from the date of such completion 

\ oQ'') {xm) Any income of a scientific research association which is, 
for the time being, approved for the purposes of clause 
(xm) of sub section (2) of section 10 where the income is 
applied solely to the purposes of that association and 
accrues or arises after the 31st day of March, 1949 


a. W) ) {xiv) Any income received by an employee of a foreign enterprise, 
w 3 not engaged in any trade or business in the taxable tern 

tones, as remuneration for services rendered by him during 
the course of his stay in the taxable territories, where such 
stay does not exceed in the aggregate a period of ninety 
days in any year and where such remuneration is not liable 
to be deducted from the income, profits and gams chargeable 
under this Act 


[xiv-a) Any income chargeable under the head “Salaries” receive 
by or due to any person, not being a citizen of India, during 
the financial year m which he arrived in India and t e 
financial year next following as remuneration for services 
rendered by him as a technician in the employ merit of Got'ern 
ment or of a local authority or of any corporation set v P nna 
any special law or in any business carried on in India, l 
any case where such person was not resident therein in any 
of the four financial years immediately preceding 1 
financial year m which he arm ed in India 

Provided that where, during the financial y ear of anu^aj 
and the year next following, such person had been in in 
for a period of, or for periods amounting in all to, t 
hundred and sixty-five days or more, only so much 
income aforesaid as is received by or due to him J° 
period of three hundred and sixty five days in all commei 
from the date of his arrival shall not be included m 
total income 

Provided further that in the case of a person 
to m this clause whose contract of service was approve ^ 
the Central Government before the commencement o 
service this clause shall have effect as if for the 
“and the financial year next following” the words 
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tho tw o financial years next following ” had been substituted S 
and as if the proviso immediately preceding had been 
omitted 


Explanation — “Technician” means , and shall always 
be deemed to hate meant , a person having specialised know¬ 
ledge in industrial arts and sciences and having experience m 
industrial practice who is employed in India m a capacity 
in which such specialised knowledge and experience are 
actually utilised 

c (xv) Any income received as remuneration, whether directly or 
\_oO$ I ] indirectly, from tho Government of a foreign State by any 

person who is assigned to duties m India in connection with 
any co operative technical assistance programmes and 
projects m accordance with an agreement entered into by 
the Central Government and the Government of that 
foreign State (the terms whereof provide for the exemption 
given by this clause) and any other income of such person 
or of the members of his family accompanying him to 
India, which accrues or arises without the taxable terri¬ 
tories, and is not deemed to accrue or anso in the taxable 
territories, upon which such person or the members of his 
family are required to pay any income or social security 
tax to the Government of that foreign State 


o (fr/ 


(aw) Any income from interest on, or from premium on the 
redemption of, any bonds issued by tho Central Government 
under a loan agreement between the Central Government 
and tho International Bank for Reconstruction and Deve¬ 
lopment, or by any industrial undertaking or financial 
corporation m India under a loan agreement with the said 
Bank which is guaranteed by the Central Government, 
except where tho holder of such bond is a person resident 
m the taxable territories 


f (xmi) Interest on the * * 10 Year Treasury Savings Deposit 
I Certificates or the monthly payments on the 16 Year 

{ Annuity Certificates issued by or under the authority of the 

\ Central Government for an amount not exceedmg the 

maximum amount which is permitted to be invested 
therein 

( xvii-a ) Interest on deposits in Post Office Savings Bank, Post 
Office Cash Certificates, Post Office National Savings 
Certificates and Post Office * * National Plan Certificates 
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for amounts not exceeding m each case the maximum 
amount which is permitted to be deposited or invested 
therem 

Interest payable — 

(i) by Government or a local authority on moneys borrowed 
by it from sources outside India from any 'person not 
resident m India or from any institution established 
outside India, 

(n) by an industrial undertaking m India on moneys 
borrowed by it under a loan agreement entered into with 
any such financial institution m a foreign country as 
may be approved in this behalf by the Central Government 
by general or special order , 

(ni) by an industrial undertaking m India on any moneys 
borrowed or debt incurred by it m a foreign country m 
respect of the purchase outside India of capital pw 
and machinery m any case where the loan or debt w 
approved by the Central Government , having regard to 
its terms generally and in particular to the terms oj 
its repayment 


I ( xvni ) Interest on securities held by the Issue Department of t 
Central Bank of Ceylon constituted under the Cey lon 
l Monetary Law Act, 1949 

.(sure) Any daily allowance received by any person, by reas ° n ,^ 
\°li ' ) his membership of the Dominion Legislature or of 
Constituent Assembly or of Parliament or of an} Provmci 
or State Legislature or of any Committee thereof 




(xx) Any income from interest payable without the taxa 
territories on a loan issued for pubhc subscription oe 
the 1st day of April, 1938, where such interest is p a ) a ^ 
to a person not resident m the taxable territories, ^ 
such income shall not be excepted from being included 
his total world income notwithstanding anything m c 
(15) of section 2 

(xxi) Any income of a member of a Scheduled Tribe, os 

in clause (25) of Article 300 of the Constitution, residue , 
an} area specified in Part A or Part B of the tablo oppe^ 
to paragraph 20 of the Sixth Schcdulo to tbe Constitu i ^ 
provided that such member is not in the service 
Government 
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o (ItfVarw) Any payment made, whether in cash or in kind, by the S 
Central Go\ eminent or any State Government in pursuance 
of gallantry awards instituted or approved by the Central 
Government 


In this sub section “charitable purpose” includes relief of the 
poor, education, medical relief, and the advancement of any other 
'^object of general public utility, but nothing contamed in clause 
yA i (i) or clause (li) shall operate to exempt from the provisions of this 
' Act that part of the income from property held under a trust or 
other legal obligation for private religious purposes which does not 
enure for the benefit of the public 


Sec 4 Scope —The_preceding section (sec 3) charges every person in 
respect of his ^ total mcoine”, a nd this se ctiondefines the gamut of total income 
Sec 2(15) which purports to define totaTmcome"merely says"that “total income 
means total amount of income profits and gams referred to in sub section (1) of 
section 4 computed in the manner laid down m this Act" T^he principle under I 
Iymg this section is to make the chargeability of income depend upon the locality 1 
of a ccrual or receipt 


All assessees are divided mto three categories (a) resident and ordinarily 
resident (6) resident but not ordinarily resident and (c) not resident “Residence" 
is defined in sec 4A and ‘ordinary residence' in sec 4B This section defines the 
extent of total income with reference to the residence of the assessee ,in other 
vjords the incid en ce of tax depends upon and is determined by the question whether 
the assesseiTS resident in the taxable territories Ifjie is found to be resident 
therfonl) the .further question^arises whether he is “notjordmardy resident" and. 
as such entitled ^to the exemption provided in the second Proviso to sec ?(fp 
Residence in the taxable territories entails certain Labilities to tax, ordinary 
resid ence does nbfmvolve any additional chargeability but being ‘not ordinarily 
resident’ entitles a person to partial exemption from chargeability as a resident 
to which exemption a person who is ordinarily resident is not entitled Generally 
speaking the incidence of tax is the highest in the case of persons who are resident 
and ordinarily resident, lower in the case of persons who are resident but not ordi¬ 
narily resident and lowest in the case of persons who are not resident Re sidence 
mus tba determined with reference to the previous year(22) ‘ TaxabIe Jemtories 
is defined by Bee t !(14A)~*'See*~further the Chapter under the'"caption “The 
Takable‘'Territories, jUerged Territories and quondam Part B States” p 887 




This all important section is illogical m arrangement and unhappy m wording 
To take an instance of its illogical arrangement, a charge common to residents and 
non residents alike is imposed by the general clause (a) while another charge also 
common to residents and non residents alike is imposed not by another general 
clause but by the separate clauses (6)(i) and (c), the former applying to residents 
and the latter to non residents For an example of clumsy wording, it might 
suffice to refer to the tortuous third Proviso The Bombay High Court examined 
the whole scheme of the section in Raghunatk Madhailal v G 1 T (23) and leaning 
on the side of restraint opined that section 4 is not an artistically drawn section " 


(22) Wallact Bros Co Lid v Q I T 
1948 ITR 240 244 (PC) 


(23) 1945 11 P 376 
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Chargeability vanes with the factor of residence —Tie ambit of 
taxation vanes, as stated above, with the factor of residence in the previous year 
The incidence of tax on the three categories of taxpayers is as follows — 

I Assessment of residents who arc ordinarily resident —Persons who are 
resident and ordinarily resident are charged on 

(1) in come r eceived or deemed to bo received in the taxablejterntones m the 
accounting year, the"date or place of its accrual being immaterial 
(sec 4(I)(o)), 

(2) mcomo which, accrues or arises or„is deemed to accrue _or_anse jn the 
taxable territories during tho accounting year the date or place of its 
receipt being immaterial (see 4(l)(6)(t)), 

(3) income which accrues or arises without the taxable territories during the 
accounting year, even if it is ndt'received w or broughHnto the taxable 
territories (sec 4(l)(6)(n) ), subject to one exemption so much of such 
foreign income as is not brought into tho taxable territories is, up to a 
maximum limit of Ra 4,500, exempt (third Prov iso to sec 4(1)) 

(4) income which having accrued or arisen without the taxable territories 
before the beginning of the accounting year and after the 1st April 

is brought into or received in the taxable territories daring the accoanjM£ 
year (sec 4(l)(6)(tit)), except in the cases set out m the fourth and fit 
Provisoes to sec 4(1) 

For the assessment year 1939-40 only, a special provision is made that bo 
tho amount of the income referred to m cl (3) above and the amount of the 
referred to in cl (4) above are not to be included but only the greater of these t 
amounts (first Proviso to sec 4(1)) 

21 Assessment of residents tcho are no ' ordinarily resident —Person who 
resident m the taxable territories in the accounting year but are not ordm l 
resident a re as sessed in exactly the same manner ns persons who are resydguv 
ordinarily .resident, but^subject to one special exemption "Residents who ar0 
ordinarily resident are chargeable mrrespect of all the four items of income CIjn 
rated above, but they are exempt from tax m respect of income accruing or 

t the t axabl6~~t emtories unle ss it _is_ derived ^rom^^br^carjc®^* 1 ^^ 


Without 1 


or a profession or vocation sefup lnTadiiTbr unless it is Ffought^mto_pr^®'.. 

"TjrT’nrrrf+inTTTrr,"! r'fSPrnrtA ProVISO tO OeC 4{ / 


e territories durmg^:he'an:ountmg*year'(secbnd Proviso to sec 4{ / 
isessmehl of non-residents —Persons who are not resident in tne ta 


nrthe taxable t 

III Assessment of non-residents - 

territories m the accounting year are charged on f or 

(1) income received or deemed to be received in the taxable terntor ^ 

the first time as income in the accounting year the date or place 
accrual being immaterial (sec 4 (1 )(cr) ) jjj 6 

(2) income which accrues or arises or is deemed to accrue or arise ^ 

taxable territories during the accounting year, the date or place 
receipt being immaterial (sec 4(l)(c) ) , ^ 

It is to be noted that the above two items figure m the assess ment _of i?sL- 
also ~ 


To sum up the general position in a sentence all assessecs whether to 

are chargeable in respect of income accruing arising or received or aeei gre 
the taxable territories while residents ^ 

•htch accrues or arises and is recened wit 


i not 

1 accrue arise or be received 
chargeable in respect of income which accrues or arises and ts 
taxable territories 


• _~Tb e 


his A^ 

definition of total income m sec 4(1) is subject to the provisions of tnw . jjjjj 
The result is that while income cannot be taxed generally speaking unless 
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within sec 4(1), it is not necessarily to bo taxed because it falls within this 
sub section, any other section may operate to save from taxation income which 
is within the purview of this sub section 

The ambit of taxation laid down in this Bub section being “subject to the 
provisions of this Act ” principally involves two things First, provisions of the 
Act, e g Bub sec (3) of sec 4, and sec 14 may have the effect of exempting income 
which would otherwise be chargeable under this sub section(24) Secondly the 
amount of income from the various sources is to be ascertained subject to the 
provisions of the particular sections dealing with those sources viz secs 7 to 13 
See further ante under sec 3 Tax on ‘total income’, subject to the provisions of 
the Act ’’ p 72 

“ From whatever source derived " —These words indicate that if 
the conditions regarding accruing arising or receipt set out in clauses (a) {&) and 
(c) are satisfied, the income, profits and gains will not escape by reason of any 
quality or circumstance of the Bource The words “from whatever source denied ' 
are not there as a guide to the place where the profits accrue or arise but merely to 
make clear that source is irreIevqnt,for determ ining changeability under- Sus sub 
®1Q»(25) See also tnfra under “Place where~Busmess is carried on or source 
of income is situate,” p 169 

Adverting to these words in the section Iqbal Ahmad J said in Lala Indra 
Sen, In re(l) 1 Taxation under the Act is the rule, and exemption the exception 
All income from whatever source denied must therefore be chargeable to income 
tax and the burden of proving that a particular class of income is not so chargeable 
must necessanly lie on the person claiming exemption from the liability to pay 
income tax ’ 


* Source” means not a legal concept but something which a practical man 
would regard as a real Bource of mcome(2) All taxable income must necessanly 
have a definite source(3) 


Charge on accrual or receipt basis Income cannot be taxed 
twice —If a particular amount of income is taxed under cl (a) or (6) or (c) of 
sub sec (1), the same amount cannot be taxed again under another clause either 
in the same year or m a different j ear(4) For instance income which is taxed 
on accrual under cl (&)(») cannot be taxed again on receipt under cl (a) or on 
remittance under cl (6)(m) 


Sub-sec (1) Cl (a) " Received or deemed to be received "— 

This clause charges all income, profits and gams received or deemed to be received 
m India or ‘ the taxable territories * to bo precise of all assessees whether 
the} are resident and ordmaril} resident resident but not ordinarily resident 
or non resident (5) On the other hand cl ( b ) taxes only residents, and cl (c) is 
confined to non residents Receip t in Jndia_attracts tax ireespectne of whether 
the_incQme.accrScd-Dr_arose m India or without India In other’words"the 


(24) In re Kamdar 104G I T P 10 47 

(25) C J T v Chuntlal Mehta 1038 
ITR 521 530 (PC) 

(1) 1940ITR 187 100 

(2) Rhodesta Metals Ltd v Cotnr of 
Taxes 1041 ITR Suppl 45 52 (PC) 

Auntwir v O J T 104GITR 
661 582 See also //erf v Songster [19o71 
31 IT R 024 


(3) C / T v Shaw Wallace A Co 
6 IT C 178 180 (PC) Rant Amrtt Kurtwar 
v C I T 1046ITR PCI 576 582<FB) 

(4) Per Konit J In ro Kamdar 1916 
IT I 10 o2 See also under tcc 1 Doable 
taxation p G 

(5) Turner hfomson «t Co Ltd r G I T 
[1953] 23 ITP 1„2 101 (SC.) C I T r 
Raghava P ddt [10^6] 29 I T R. 029 
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S liability to tax depends upon the locality of the receipt, and if the receipt is 
4(l)(a) in Indio the question of the place of occrun! does not arise nt o!l{0) Thejefitipi 
roust bo in tho “previous year” or, what u called the accounting year(7) JL- 
income is in fact receded, tho nature of the payment cannot be changed nor cm 
taxTm tho relevant 3 car be avoided b) carrying the receipt to suspense acconntor 
by an} oilier booh keeping dev icc( 8 ) 


Tho receipt mi) bo "by or on behalf of" tho asscsscc, which obviously includes 
rcccipT"by~'tho nsscsscc’s agent - (See below under “Actual "and constructive 
receipt ’’) If a settlement is held to bo bad there would bo a resulting trust in 
favour of tho settlor and tho trustco would receive tho income “on behalf of ’ the 
settlor in that event the settlor can bo charged under this clause in respect of the 
income of tho trust received on his behalf by the trustce(9) 

If mcomo is received or deemed to be received m India, the whole amount 
would bo chargeable to tax and there is no scopo for apportionment as there is ® 
cases where income accrues or is deemed to accrue in India (See below unde 
see 4(l)(b)(i) “Apportionment of profits where goods aro manufactured in one plao* 
and sold in another”, pp 109/70 ) 


Actual and constructive receipt —Income, profits and gams 
bo received in the form of moneys worth os well as money, in kind as w 
as in cash (See ante under see 3, “Incomo in money's worth or cquivalen 
cash,” p 83) A sum of money may ho received in moro ways than one 
example, by the transfer of a com or a negotiable instrument or the accept* 
of a chcquo or other document which represents and produces money whatamop 
businessmen might bo equivalent to receipt of a sum of money would he r ^ 
within the meaning of tho statute(lO) Adjustment of cross-claims, a ^ 

m account an exchange effected by a booh entry, or a set-off, would be c <JjP 
to actual receipt of a Bum of monev although no money may pass(ll) In 
Lake Asphalt Operating Co v C I ST (12) a company declared a divwcna ^ 
shareholder who owed a like amount to the company for goods suppled 7 ^ 
company to him Tho company effected a settlement by cancelling the ® ^ 

goods supplied and setting it against the dividend The agreement was e 
by both the parties making corresponding entries in their books l® , 
Council held that they were not merely book keeping entries but represen ® ^ QS j 
actual receipt of the dividend by the shareholder and concurrently the ^ 
receipt by the company from the shareholder of the amount due for goods sa Wj oine 
As regards the place and time of receipt see post under When and where is 
received 2 ’ p 160 _.—— 

further post under When and 
income received ! p 160 t„,- n chahtn 

(11) Board of Revenue ▼ An» fJJ j 
CheUiar IL P 44 Mad 65 91 ^ & 

1 ITC 75 Harmony & case) 

Copper Mining Co In re lfP^ Sco msh 
[1873] 42 L J Cl 488 49- ° lvit 
Mortgage Co of Rein Mexico v „ j f 

2 TC 165 Indermam Jatia v v 

[1951] 19 I T R 342 347 guppl 

(12) 19*5 AC 1 1945 I T ,K 
14 18 19 (P C ) See the dieeent tr 
observations in this case on t -country 

transmission of moneys from o «>6 
to another in I P v Gordon 2J * 

23* 241 (H L ) 


(6) C J T v Mathias 1939 ITR 48 
(PC) Hira Mills Ltd v 1TO 1946 ITR 
417 C I T v Jhamandas Deiktshendas 
1946 ITR 554 

(7) See under When and where is in 
come received 7 post p 160 

(8) Debaprasanna Mukherji v C I T 
[1951] 20 IT R 293 See further under 
sec 13 Receipts carried to suspense 
account post p 447 

(9) Dwarkadas Bhimjx v C I T 1948 
ITR 160 

(10) Per Lord Lindley Gresham Life 
Assee Society Ltd v Bishop 4 T C 464 
476 (H L) C I T v Ogale Class Works 
Ltd [1954] 25 ITR 629 536 (SC) See 
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Constructs a receipt 13 as much within the meaning of this sub section as S 
actualjreceipt Receipt by an agent, eg & bank(13) a broker(14) or an agent for 4(1)(a) 
sale(15), who is authorised to collect and give a vabd discharge, would be construc¬ 
tive receipt by the person entitled to receive In G I Tv Mysore Chromite 
Ltd (16), where the Madras branch of a London bank used to advance to the assesses 
in Madras 80% of the provisional invoice value of goods consigned by him and 
the sale proceeds were received from the purchasers on behalf of the assesses by 
the bank in London who adjusted against the sale price the amount which had 
already been advanced by their Madras branch to the ossessee, the entire sale price 
(which included the profit) was held by the Supreme Court to be receiv ed in London 

If an employer pays the income tax(17) or the insurance premiums(18) which 
are payable by the employee or deducts an amount from the salary and enters 
it as the employee’s contribution to a Provident or other Fund(I9) the sums so 
paid or deducted would be held to be constructively received by the employee 
a3 income(20) Where a debt is not actually received from the debtor but the 
creditor agrees to treat the debt as realised and let the amount stand in the hands 
of the debtor by way of a deposit or investment or a fresh loan there is a construe 
tive receipt of the debt by the creditor(21) The Andhra High Court applied this 
principle recently in a case where the commission payable to a non resident by a 
merchant in India was not actually paid or remitted from here but the non resident 
agreed to treat the commission as realised and directed that the amount of the 
commission, which was completely under his control, should stand as a deposit to 
his credit in the books of the merchant in India — the commission was held to be 
received m India(21a) An assessce bought a property for £37,500 and sold it for 
£50 000 to a private company formed by him to take over and exploit the property 
on the terms that the assessce’s profit on the sale viz £12 500 was not to be paid 
to the assessee but was to be treated as a loan by the assessee to the company 
to be repaid in the future Subsequently it turned out that the company was 
not able to resell the property nor pay the £12 500 to the assessee Held m the 
absence of any evidence that the debt of £12,500 was not worth its face value the 
value of the debt should be taken to be income constructively received by the 
assessee(22), though Buch valuation would be subject to revision or readjustment 
on its eventual realisation(23) See further post under ‘Where a part of the price 
is unpaid p 162 


It is incorrect to say that under the mercantile system of accounting there 
is a constructive receipt of mcome when the item is entered m the accounts See 
infra under “When and where 13 income received 1 ” p 160 


(13) Keshav Mills Ltd v G 1 T [1953] 
23 IT R 230 (S C) C I T v Mysore 
Chromite Ltd [1955] 27 I T R 128 (SC) 
Simpson v Executors of Bonner Maurice 14 
TC 630 699 (CA) Kamakhya Naram 
Singh v C 1 T 1942 IT R 177 Board 
of Letenuc v Arunachalam Chethar 1 I T C 
75 (F B ) I L R 44 Mad 65 99 Cf Bhopal 
Textiles Ltd v C 1 T [1956] 29 ITR 
171 

(14) Ktshai Mills Ltd v C I T ri9j31 
23 ITR 230 (SC) 

(16) Turner Morrison d Co Ltd v 
C I T [1953] 231T R 152 (S C ) 

(16) [1955] 27 ITR 128 

(17) Aorth British lily v Scott 8 TC 
332 (HL) Bart land v Digginea 10 TC 
247 (HL) 


(18) Richardson v Lyon 25 T C 497 
See also I R v Lord Forster 19 T C 

(19) Bill v Onbblt 4 TC 522 Bruce 
v Hatton 8 T C 180 

(20) See els (u) and (v) of Expin 1 to 
sec 7(1) 

(21) Board of Reienut v Arunachalam 

Chethar ILR 44 Mad 65 91 92 

(FB) 

(21a) C 1 T v Rayhaia Reddi [1956J 
29ITR 929 

(22) Lock v Jones 23 TC 749 1942 
ITR Suppl 153 

(23) John Cronk rt Sons Ltd v Harrison 
20 TC 612 641 (HL) Cf Chibbett r 
Harold Brookfield d Son Ltd (In Liq ) 33 
T C 467 (C A.) 
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THE INDIAN INCOME TAX ACT 


S 

4(l)(a) 


I Where an assessee has a head office in the taxable territories and a branch 
Joffice without the taxable territories and tho branch office sends goods to the head 
°® c ® an invoice value which represents a margin of profit over the cost price 
of the goods, the profit is not received at the branch office even if the whole or 
a part of the invoice price is remitted by the head office to the branch office for 
‘no man can trade with himself or make a profit by dealing with himself, but the 
i is received at the head office where the goods are sold and the sale proceeds 
: fire*i‘calised(24) - ' 

“Deemed to be received” Statutory receipt—‘jDeemedJo. 
be received” means deemed by the provisions of the Act to„be received JVhere_ 
income is deemed to be received, the result is that though it is not tfi reality rescued 
the law requires it to be treated as if it were(25) The phrase “statutory receipt 
might be conveniently employed to cover income which is deemed to be received(I) 
The following are instances of income, profits and gains not actually received but 
deemed to be received under the provisions of the Act taxes deducted at source 
(sec 18(4)), annual accretions to the credit of an employee participating in * 
recognised provident fund (sec 68E), transferred balances in newly recognised 
provident funds (sec 58J(3))(2) Secondly, income mayjbe actually ^received, 
but^not m India and the Act may deem it to be received in India(3) Third^ 
the in come may be deemed to be received by the person soughlTto be taxed thou? 
m reality it is received by someone elsc(4) In this sense the word * deems 
may be used to pomt to the statutory recipient of the income m contradistinction 
to the real recipient Or fourthly, the income may be deemed to be received u 
th o p r eviou s year (1 e the^accountmg year) when_actually it ma;jQraJme Jiu£2?® 
of aJIfifJgrent^yearfS) In this sense the word deemed’ woulddiave reference 
the artificial year of taxability as opposed to the actual year of receipt 

Thus the words ‘deemed to be received in the taxable territories m such year 
by or on behalf of such person’ in sec 4(l)(a) involve four possible concep 
(i) artificial receipt (u) artificial place of receipt (tit) artificial chargeability 
a person other than the actual recipient of the income, and (tu) artificial y®* . 
taxability (Cf post Deemed to accrue or arise’ Statutory accrual p 1 

Income cannot be ‘ deemed to be received within the meaning of this fiCC 
under the mercantile system of accounting when it is credited in the ac c0 
' Deemed to be receiv ed can only mea n deemed by_the statute tojtejreceive * 
it cannot be construed as also meaning ‘ deemed by the volition of the assessee J 
The phrase must be restricted to cases specified and set out in the statute its® ^ 
Profits are neither actually nor constructively received nor deemed to be re f e *.jjer 
merely by reason of entry in accounts under the mercantile system(8) See f 
under ~Wheu^axuLwh ere is in comejeceiyecLi” p 160 

Unimportance of place of receipt —The section as it stood 
the amendment m 1939 charged only income accruing arising teCe _—- 


(24) Ramlal Beehatram v C I T 1946 
ITR 1 Cf Dublin Corpn v 1/ Adam 2 
T C 387 397 and the other cases cited in 
f n (25) on p 73 

(25) See C I T v Bombay Trust Corpn. 

AIR 1930 PC 54 4 ITC 312 

Kamakshya JS aratn Singh v C I T 1947 
ITR 311 319 (FC) 

(1) Keshav Milti Ltd v C 1 T [Uh>3] 
23 I T R 230 241 (S C) 

(2) See also sec 44D 

(3) See the old sec 7(2) which was 


omitted by Act 41 of 19o4 

(4) See secs 16(l)(c) and , M 

(6) See eec, 10(2)M 
of the Prov to sec 4(3)(«) . m rj953] 

(6) Keshav Milts Lid v C I i 

23 I T R 230 241 (S C ) - , jgjSJ 

(7) Keshav Mills Ltd r CJ J ‘ „„ 

23 ITR 230 241 (SC) 41 

v Bamanaihan Chetty 1 ini«lTF 
C 1 T v Ktu, India Mice Co 1A» 

603 614 T M9JJJ 

(8) Keshav Mills Ltd v C / * 1 
23 I T P 230 (S C ) 
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in British India or deemed to accrue arise or be received m British India But S 
m p cpijlift.amendment in the case of residents income accruing or arising w any 4(l)(a) 
port of the world falls to bo taxed the place where it is .received being, generally 
speaking immaterial T he place of accrual and receipt is now of general 
importance only in the case of non residents 


First receipt Income cannot be received twice —The ‘receipt” 
of income refers to the first occasion when the recipient gets the money under 
his own control(9) Once an amount is received as income any remittance or 
transmission of the amount to another place does not result in ‘receipt ” within 
the meaning of this clauso, at the other place(lO) This was definitely established 
by the Privy Council m Pondicherry Ply Co v C I T (11) and in G 1 T 
v Mathias(l%) In Kamdar, In re(13), Kama, J, as he then was said ‘It 
cannot be disputed that the words used in Section 4(1)(a) relate to the first receipt 
after the accrual of mcome Once it is received by the part} entitled to it, in 
respect of any subsequent dealing with the said amount it cannot be said to be 
‘reoened’ as mcome on that occasion”(14) These observations were approved 
by the Supreme Court in Kcshav Mills Ltd v C J T (15) Income after the 
first receipt, jnp\ c3 merely as money 


In Sunder Das v Collector of Gujarat( 16) the assessee received mcome in 
British Baluchistan where it wa3 not liable to tax and subsequently transmitted 
it to the Punjab to pay for the purchase of an immoveable property Held the 
mcome could not be said to be ‘received* by the assesseo in the Punjab The 
word ‘‘receives” implies two persona—the person who receives and the person 
from whom he receives ,A, man cannot^receive an a mount fromju mself The 
assessee ha\mg already received the income In Baluchistan could not be said to 
receive it again when be brought it into the Punjab On the other band, in Torn 
Gul Boi v C I T (17) an agent, whose terms of commission were not settled sold 
furs m Europe and received the sale proceeds in Europe on behalf of his principal 
Subsequently by a consent decree passed in India he was awarded a certain amount 
by way of commission which he was entitled to retain out of the sale proceeds which 
had been transmitted to and were lying m India Held the commission was 
received in India He had received the sale proceeds in England not as ownpr but 
merely as an agent For the purposes of mcome tax be must be held to have 
received hi3 commission in India for the first time after it had been allotted to him 
by virtue of the consent decree This view is supported by the observations of 
Kama J in Hiralal Kalyanmol In re(18) 


If a sum is received by an agent of the assessee outside India and the agent 
merely performs the mechanical act of transmitting it to its recipient w India the 
receipt by such an agent does not count at all and the receipt in India must be 
considered the first receipt of the sum as mcome(19) But if the agent does more. 
than merely act as an animated post office and his functions transcend the mere i 
mechanical operation of transmitting the sum to the principal eg where he is 
entrusted with responsibilities of management or sale, the receipt by such an agent 


(9) Per Dawson Miller C J Satyid 
Alt Imam v Crown 1 IT C 402 Keshav 
Mills Ltd v O I T [1953] 23 ITR 230 
242 (SC) 

(10) Keshav Mills Ltd v C I T [1953] 
23 I T R 230 242 (S C) 

(11) 3LB 54 Mad 691 702 AIR 
1931 PC 165 5ITC 363 

(12) 1939 IT R 48 55 66 

(13) 1946ITR 10 39 


(14) See also Baghunalh Madhailal r 
GIT 1945 ITR 376 381 

(15) [1953] 23 I T R 230 241 2 

(16) I L.R 3 Lah 349 AIR 1923 Lah 
14 1 ITC 189 (PR) 

(17) ILR 8 Lah 335 AIR 1927 Lah 
512 

(18) 1943 IT R 128 140 

(19) Narasammal v See of Stale ILR 
39 Mad. 885 IITC 10 
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TOE INDIAN INCOME TAX ACT 


S would be held to be a proper receipt of the Bum as mcome and the place and time 
4(1)(a) of the subsequent receipt by the principal would be immaterial from the point of 
view of taxation(20) Receipt by a bank, a broker or an agent„for_salc onjbehalf 
of the assessee would generally amount to first receipt of mcome(21) TheHydcra 
bad Branch of the Imperial Bank of India received"a"certain amount on behalf 
of an assessee m 1922 Shortly afterwards, on the instructions of the assessee, 
the Hyderabad Branch transferred the balance standing to the credit of the 
assessee’s account there to his account with the Patna Branch of the same Bank. 
Held the sum was received not in British India but in Hyderabad State, because 
the assessee first got the money under his control in the State and the receipt 
by the Hyderabad Branch of the Bank was the proper receipt of the sum as 
mcome(22) 


It is the first receipt that determines the year and place of receipt for tic 
purposes of taxation A non resident is taxed on his foreign mcome only if ^ 0 *v 
* Received” in India r e .“received for the first time from the foreignsource « ® 
has*already received the mcome without India he would not be cKargeableyhen^J 
remits or transmits it to India(23) You can not receive thesame-flum.Qfi I10 “ e y 
qua mcome twice over once_outside *” India 'and"once"inside it* (24) Q 
I residents, in similar circumstances who are charged under cl (b)(ttt) on remittance, 
would be taxable, since they are charged on foreign mcome which is ' brought w " 
i received in the taxable territories ” The words “brought into ’ cover remit 
of mcome which has been already received The addition of the phrase br°'8^ 
into to connote the second and subsequent receipts is also a pointer that the 
1 received is meant to relate to the first receipt only ^ 

| The mere signing of a receipt m India is not conclusive proof of receipt o 
I mcomelnIndia(25) 

Receipt is not the sole test of taxability —Rowlatt, J, ^ 
m Leujh v I R (1) “For mcome tax purposes ‘receivability’ without re ( 
nothmg ” This principle applies under the Indian Income tax Act only ^ 
restricted number of cases where the provisions of the Act or the assessee s ^ grfl 
of accounting require receipt as the sole test of taxability In such cases 
the principle does apply, mcome cannot be brought to charge if it has u 
received whether the non receipt is due to the default of the person bound P^ r 
or whether the non receipt is due to the assessee s choosing to refrain tt ^ 

cismg his right to receive In Denar v 1 R (3) a legatee was entitled ^ ^ 
terms of the Will to interest m case of delay m payment of the legacy D® _ j 0 vrr 
the legacy from the executors and elected to let the question of interest s ^ ^ 
The Department sought to assess him on the interest he could have dem a ^_ ^ s 
did not m fact demand or receive The Court of Appeal held that it _ 


(20) Pondicherry Ely Co v C I T 
ILR 54 Mad 691 703 5ITC 363 (PC) 
Turner Morrison d Co Lid v C J T 
[1953] 23 IT H 152 (S C ) 

(21) See the cases cited ante under 
Actual and constructive receipt p 155 

f ns (13) (14) and (15) 

(22) Saiyid Ah Imam v (7roimIL.il 4 
Pat 210 AIR 1925 Pat. 281 1ITC 402 

(23) C I T v Mathias 1939 ITR 48 
5^ 56 (P C.) where the history of the law on 
the point is traced. 

(24) Fer Coutta Trotter J Board of 
revenue r Etpon Press d Suyar Mills 
I L.R 46 Mad 706 710 A Lit. 1923 Mad 


574 1 I T C 202 

(25) Saiyid Ah Imam 


UTC<« 

it 210 A 1 K 1U20 rev u y 

(1) 11 TC 590 695 approrta / gTC , 
anworth M R in Dexcar r I » g T C, 


Hanworth ax iv u» - , . 

661 577 Sec also Orey v J wy c jf 
414 Bhilamehand Laxmichand ▼ ^ 

1935 ITR 120 contains so?* * ttf 
dicta which It Is wbnutt 

b 7^ Leigh t I E 
Vsines d Estates Co r St J** ta ' 
Treasurer ) 1924 A.C 603 612 jr** 

(3) 19 T C 661 679 follow 
house ▼ / B 20 T a 673 
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mere voluntary forgoing tantamount to application of his income by the assesses S 
A person is entitled to retain the corpus of an interest-bearing security and release 4(1)(o) 
the interest in any year in order to avoid a higher rate of tax As Romer, L J , 

Baid the question is what income the man has received and not what income he 
might have received but for his wilful default For the purposes of income tax 
one does not take an account of an impossible income on the footing of wilful 
default 

The English cases(4) laying down the general rule that receipt is the sole test 
of taxability and income which has accrued but has not been received cannot be 
brought to charge and secondly that it is the income of the } ear of receipt and not 
of the year when it accrues or arises, would be misleading under this Act which 
contains provisions which are not to be found m the English statutes(5) The 
following provisions of the Act mark the lines of departure from the aforesaid 
English cases — 

(1) Sec 4(1) expressly brmgs to charge not only income which has been 
received but also income which has accrued or ansenlfi) 

(2) Income may not have accrued, arisen or been received yet it may be 
brought to charge under sec 4(1) if it is deemed to have accrued, arisen 
or been received under the provisions of the Act(7) 

(3) Receipt is no test of chargeability at all as regards at least two heads of 
income Sec 7 speaks of salary or wages which are due whether paid 
or not Sec 9 charges the bona fide annual valtie of house property 

(4) Sec 13 provides that income profits and gams are to be computed for\\ 
the purposes of sec 10 (business profession or vocation) and sec 12 
(other sources) m accordance with the method of accounting regularly ■ 
employed by the assessee If the assessee employs the cash system of 
accounting, income cannot be brought to tax unless it has been received(8) 1 
Rut if the assessee follows the mercantile Bystem of accounting he would 
be liable to tax on profits accrued or earned though they may not be 

'‘received, because under this system profits are computed by taking into 
account the income and the expense, irrespective of whether such income 
has been received or not and whether such expense has been paid 
or not(9) 

The effect of the above provisions is that receipt ts in no sense the sole test of' 
chargeability under the Act an assessee might be taxed on income, profits or gams 
which have accrued or arisen but have not been actually or constructively received 
This is now established by the decisions of the Supreme Court in Keshav Mills Ltd 
v C I T (10) and 0 I T v Thtagaraja Ghetty & Co (11) 

(4) Leigh v I It II T C 690 St Lucia (7) Kanwalnen IIamir Singh y C I T 

Veines it Estates Co y St Lucia ( Colonial 1938 ITR 675 683 See also supra under 

Treasurer ) 1924 AC 608 Gresham Life Deemed to be received Statutory receipt 
Asset Society y Bishop 4 T C 464 (HL) p 156 

ScoUish Widows Fund Life Asses Society (8) C I T v Maharajadhiraja Karnes?* 

Y Farmer 5 TC 602 war Singh of Darbhanga 1933 ITR 94 100 

(5) O I T y Stngari Bat 1945 ITR (PC) Jtaghunandan Prasad Singh r 

224 232 Kanwalnen Ilamir Singh y O I T 1933 ITR 113 117/8/9 

GIT 1938 ITR 675 (9) C 1 T v Singan Bax 1945 ITP 

(6) Keshao Mills Ltd y C I T [1953] 224 227 Feroz Shah v C I T 1933 ITT 

23 ITR 230 (SC) C I T y Stngari Bai 219 224/5 (PC) See further under sec 13 

1045 ITR 224 (FB) where the cases are Different methods of accounting Charge 

collected See infra under Distinction on accrual receipt or other basis p 444 

between accruing arising and‘received, (10) [1953] 23 ITR 230 239 

P 163 (11) [1953] 24 IT R 525 
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THE INDIAN INCOME TAX ACT 


4(ij(o) 


i When and where is income received ?—The date of realisation 
f o r rec eipt is important when accounts are maintained. on cash basis For in that 
case the income can be charged only in the year m which it is received or realised 
If it is shown m the accounts hut the Department fails to charge it m that year 
the income cannot be assessed as the income of any subsequent year(12) Under 
the mercantile system of accounting, on the other hand, the date of receipt is 
immaterial, for profits are computed on the basis of accrual and not on the basis 
of receipt Under the mercantile system of accounting there is no receipt actn^ 
or constructive merely by reason of entry in the accounts(13) The unrealised 
income is assessed not on the ground of constructive receipt but on the ground t a 
it accrues or arises at that date for under sec 4 income which has merely accrue 
or arisen is taxable as well as income which is received(14) Broadly speaking ® 
mercantile system of accounting makes unrealised income taxable but it does 
make unrealised income realised Therefore as a general rule the method 
accounting does not affect the question of the date or place of receipt thoug 
does affect the question of the date of taxability 

When moneys are paid to the assessee m cash, the date of receipt is obvioosty 
the date when the moneys are received by the assessee Sale proceeds me 
profits if the business of the year ends in profit and therefore profits wou ^ 
received at the time and place at which the sale proceeds are received(15J 
only a part of the sale proceeds are received in India, only a part of th e P 
would be regarded as received in India(15o) 


In the case of moneys paid to the banker, broker or other age-- 

the time and place of payment to the banker, broker or other agent are ^ 
and place of receipt by the assessee for the purposes of this Act(16) The » ^ 
the assessee is unable to operate on the income immediately, on account ^ 
legal restriction or otherwise, can have no bearing on the question of tae 
receipt Where moneys were paid into a foreign bank to the assessee s 
and as a result of war the assessee was unable to draw upon that income ^ 
the period of hostilities, the date of receipt was held to be the date of pay™ e 
the bank(17) 

Where income is realised in money s worth the date of receipt is 
which the money a orth is received because the money’s worth 13 ltse , „ e 0 { * 
For instance when a cheque or other bill of exchange is taken ^ sC . ®jj SO gj 
debt the date of receipt is the date on which the cheque or other bill ot ^ ^ 
is received and not the date on which pay ment is made under it(18) 0 — —^ 

(15a) Turner Mormon <t Co T C 
[1953] 23 I T R 162 (S C ) Q j f 

(1C) Turner Mormon d. 00 ’ jfiSr 
[1953] 23 ITR 152 (SC) 

Ltd v O 1 T [19o3] 23 ITR 

? Ball Bearing 

0 / 


(12) Ratanchand Lallumal In re 1936 
HR 189 Muhammad Ibrahim v C I T 
1942 ITR C4 Jagannath Ram Dayal v 
C I T 19o0 I1R 375 However a 
re-assessment may be made under sec 34 

(13) A ethav MiU> Ltd y C I T [I9o3] 
23 IT R 230 (S C) 

(14) Kexhao Mills Ltd v C 1 T [I9u3j 
23 I T R 230 (S C ) C I T v Singan Bai 
1945 ITR 224 232 C I T y Subra 
maniam CheUiar I L.R 50 Mad 76o 769 
(SB) 

(15) Keshan Mi lit IJd y C 1 T [1953] 
23 I I U. 230 (S C ) Turner Mom ton Jb Co 
v 0 I T [10^3] 23 ITP 152 (SC) 
Bangalore 11 oollen etc Mills Co y C 1 T 
1950 ITR 423 


IT 
v < 

Textiles Ltd 
171 and S A F 
C I T [1956] 29 ITR 479 

(17) Simpton v Executors • 

Maunce 14 T C. 580 (C~A ) . <7 / T 

(18) CkttannLal Multan* 

[1952] 22 ITR 514 *1 1 ** 

Co Ltd y C I T £1W-J * 

375 
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v Ogdle Glass TTorls Ltd (19) and C 1 T v KtrlosXar Bros Lid (20) the Supreme S 
Court laid down the following propositions — 4(1)(o) 

(а) 'When payment is received by cheque, the receipt is at the time when the 
cheque is delivered and not when it is encashed This would b£*$o even 
If the cheque was accepted conditionally in the first instance, provided it 
is not dishonoured subsequently on presentation(21) 

(б) If the cheque is sent byjpost, t he rec eipt would be at the plate where 
the cheque is posted, provided the mode of sending it by post is adopted 
aTtKeTxprtss or implied request of the recipient, the post office in such 
cases being the agent of the addressee , otherwise the receipt would be at 
the place where the cheque is delivered by the post office to the 
addrcssee(21a) 

(c) Having regard to business usage, a request to make payment by cheque 
would in itself imply a request to send it by post, while a request to “remit’ 
the amount would be tantamount to an express request to send it by post 
The date of realisation of money s worth m other cases is the date when the 
assessec’s title to_the property taken" over becomes completely effective in law 
When TanikTare*accepted in satisfaction of a claim the date of receipt is not the 
date when possession is given but when a conveyance deed is executcd(22) When 
mortgage property is bought at a~court sale, the date of receipt is the date of 
confirmation of the sale(23) 

In cases where profit is realised m the form of a valuable asset, the profit 
must be deemed to be realised in the year in which the asset is received, even though 
the asset may be neither realised nor realisable till later(24) In Gold Coast Selection 
Trust v Bumphrey{25) the House of Lords held that where a company sold its 
trading assets for fully paid flhares in another company, the profit should be treated 
as realised in the accounting year in which the shares were allotted to the vendor 
company, even though the shares were neither realised nor realisable till later 
The fact that the shares could not be realised at once might reduce their present 
value but that was no reason for proceeding on the basis that no profit was received 
until they could be realised 

See further post under sec 13, “Computation of business profits”, p 450 

Where the arrears of interest on interest bearing mortgage bonds are paid 
m a lump sum after a number of years, it is only on the date of payment that the 
interest can be regarded as received(l) Under sec 16(2) a dividend is taxable 
in the year in which it is paid, credited or distributed, and not the year in respect 
of which the dividend is declared, for the shareholder s right to dividend arises 
only upon declaration(2) Thus if dividends in respect of past years are declared 
and paid together in the accounting year, they would all form the income of the 
accounting year(3) 


(19) [19o4] 25 I T It 529 

(20) [1954] 25 I TR 547 

(21) Keshav Mills Ltd v C I T 
1950 IT R 407 (on appeal to S O [1953] 
231T R 230) where a distinction was drawn 
between conditional and unconditional 
acceptance of a cheque must bo regarded 
as overruled on this point 

(21o) C I T v New Jehaiujir I aht 
Mills Ltd [19.i6)301TK 664 PatnydiCo 
V C I T [19o5] 28 IT R 414 

(22) C 1 1 v Maharajadhiraja of 
Darbhanga 1933 ITR 94 109 (PC) 
Chidambaram Cheltiar v C I T 1936 ITR 


309 Kunjamal <L Sow In re 1941 ITR 
358 

(23) Raghvnandan Prasad Y C I T 
1933 ITR 113 124 (PC) 

(24) Absalom v Talbot 26 TO 166 
(H L ) John Cronk d. Sons Ltd v Harrison 
20 TC 612 (HL) Cf Chibbetl v Harold 
Brookfield <t bon Ltd (In Ltq ) 33 TC 407 
(CA ) 

(25) 1949 ITR Suppl 19 26 

(1) Leigh r IB 11 TC 690 

(2) I E y Blott 8 T C 101 125 (H L.) 

(3) Vernon Milward Bason In re 2 
ITC 523 Marl Hurll v I B 8 TC 292 


11a 
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Where a pari of the price ts unpaid —In the case of on agreement to let a part 
^w( a ) °* the purchase price stand in the Lands of the purchaser as a loan, the entire 
price should be regarded ns received on the date of the sale, unless there is some 
evidence that the debt is not worth its face \alue(4) But where speculative 
builders effected sales to small purchasers and a part of the price was to be paidbv 
instalments extending over sci eral 5 cars, though with interest and secured on tie 
property gold, the House of Lords held that the whole pnee could not be treated 
as income m the year of sale “To treat money to be paid twenty years hence 
as producing a profit this jear is to produce a completely unreal conception w 
yearly profit”(D) It was further held that the unpaid balance of the purchase 
price should be actuanally 1 alued , taking into account all the risks which a creditor 
runs who gives a very long credit on doubtful security and which may at some 
future time convert a presently good debt into a bad one, and such a valuation 0 
the instalment debt alone could be taken into account as income realised atth'' 
date of sale, subject to revision or readjustment on the eventual realisation 01 tM 
1 debt( 6 ) Judex sec 13 of this Act the position is simplified in that it deft*"* 
upon the method of accounting regularly employed by the assesses whether 
unpaid balance of price is to be brought into account in the year ol sale or 
j instalments are to be brought in as they are paid year after year or an actnan 
» valuation should be adopted 

I Single transaction —In the case of a single venture in the nature of twh 
I the question of assessing profits would normally arise when the venture c 
I to an end or after the entire cost has been recouped So where a person p^cc. 
a piece of land gets it surveyed, lays out a scheme of development, divides 1 
a number of building plots and selb some of the plots from time to time, he ca 
be charged on the profits of the sales while the rest of the plots are still m hr 3 
and their sale might result m a toss wiping out the earlier gams Asse <&*> Ie P w 
w such a case would arise when all the plots are sold and the venture has c ^ 
an end(7) unless the entire cost is recouped earlier in which e\ent profits L r 
assessed before the venture comes to an end Similarly where a moQe). ^ 
takes over lands m settlement of a debt and sells the lands piecemeal at m 
times he is entitled to claim the total loss on the whole transaction in t > 
when the last sale takes place, for until all the lands are sold and the tra . ^ 
is complete it cannot be known what the profit or loss would be( 8 ) m 
rule has no application where the activities do not constitute a single tfansae 

Reference to Court —‘Whether income is received in India or 
India is a mixed question of fact and law(10) 


Sub-sec (I) Cl (b) Assessment of residents —-^he t^ 3 j 0 
“residence for the purposes of the Act, are laid down m secs 4A ** 
the case of a foreigner found in this country resi dence not nationality, _ 


<4) Calcutta Co ltd x C I T [1953] 
-4 I T R 454 LocL v Jones 23 1" C 749 
1942 I TR Snppl 153 

(5) Per lord Atkin Absalom v Talbot 
-6 TO 166 192 (HI) Cf Calcutta Co ltd 
x C 1 T [1953J24ITR 454 

(6) Absalom v Talbot 26 TC 166 296 
(H L ) Cf John Cronl A Sons Ltd y 
Samson 20 TC 612 G41 (HL.) and 
GhibbeU V Harold Brookfield c& Son Ltd 
(InLtq ) 33 T C 467 (C A ) 

(7) A U Mody In w 19401 TR 179 

(fij CJTxAKAR Tamxly 1941 


IT R 347 356 See abo Peera#** { f 
y C I T 1941 JTR 66 i»j. 

P L S M Concern 19341T R n l ^ 

(9) Ijahl Bam MangM ▼ 0 tW 

1950 ITR 286 The obder ^ 
cases to the effect that JL* fff 
been a single transaction ut »o 

at a certain rate the role w ,j. e tjrco* 
text would not have applied in 
stances of the case arc it 
incorrect _ C / * 

(10) Pondicherry Ply 
51T C 363 (P C ) 
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of the incidence of liability to tax(ll) The combined effect of els (a) and ( 6 ) of S 4(1) 
this sub section is to bring within the ambit of taxation the resident s entire income (b)(i) 
accruing or arising in any part of the world, irrespective of whether it is received 
in India or not Jt_i^ residence during the accounting .year that fixes the liability 
to charge(12) Residence during the year of assessment'^ entirely immaterial 
unSer the Act * 

Cl ( b ) charges all residents, whether the} are ordinarily resident or not 
ordinarily resident But in the case of residents who are not ordinarily resident 
this clause must be read subject to the qualification and exemption provided m 
the second Proviso to sec 4(1) 

Cl (b) (i) "Accruing ’ or "arising ” in India 

Distinction between " accruing," " arising ” and “ received ”— 

The Oxford English Dictionary defines accrue” as to fall as a natural growth 
or increment, to come as an accession or advantage’ It defines arise” as 
‘to Bpnng up to come into existence” In Rogers Pyatl Shellac d Co v Sec 
of Slate (13), Mukerji, J , said ‘Perhaps the two words (accrue and arise) seem to 
denote the same idea or ideas very similar, and the difference only lies in this that 
one is more appropriate than the other when applied to particular cases It is 
clear, howe\er as pointed out by Fry, L J, m Colquhoun v Brooks{ 14) (this part 
of the decision not being affected by the retersal of the decision b} the House of 
Lords(15)) that both the words are used m contradistinction to the word ‘receive* 
and indicate a right to receive They represent a stage anterior to the point of 
time when the income becomes receivable and connote a character of the income 
which is more or less mchoate”(16) Income may accrue at a point of time prior 
to its quantification or computation which is not a condition precedent to accrual(17) 

Profits may accrue or arise in one place and be receded m another(I8) 

The case law dealing with the question as to when income can be said to have 
accrued or arisen has been exhaustively discussed in a judgment of the Supreme 
Court, R D Sassoon & Co Ltd v C 1 T (19), where the principle was reaffirmed 
that income must bo held to accrue at the date when a debt becomes due(19o) The 
Supreme Court further held m C I T v Thiagaraja Chetty d Co (20) that the 
mere fact that an amount due to the assessee has been carried to “suspense account ” 
in the debtor’s books or that the debtor withholds payment on account of a pending 
dispute cannot be held to mean that income has not accrued to the assessee( 21 ) 


In several cases the distinction between ‘income accruing or arising” and 
“income received” has been pointed out( 22 ), but no clear distinction has been 


(11) Pet Lord Wrenbury Bradbury 7 
English Sewing Cotton Co 8 T 0 481, 516 
(HL) 

(12) Wallace Bros d. Co Ltd v C 1 T 
1948ITR 240 244 (PC) 

(13) 11T C 363 372 

(14) [1888] 21 Q B D 52 69 

(15) [1889] 14 A C 493 

(16) These observations were approved 
bySCinC/Tv Ahmedbhai Vmarbkai 
•l Co 1950ITR 472 616 See also C I T 
v Anamallais Timber Trust 1950 ITR 
333 342/3 and Board of Reienue v Kama 
nathan Chetty 11 T C 37 

(17) C J T v Thiagaraja Chetty Co 
[1953] 241T R 625 533-4 (S C) 

(18) C 1 T v Madras A. Southern 


Mahrattalily Co Ltd 1940 IT R 280 

(19) [1954] 26 ITR 27 

(19a) For application of this principle 
to income derived from a partnership see 
Bhogilal Laherchand v C 1 T [1955] 28 
ITR 919 

(20) [1953] 24 IT R 625 

(21) See further under sec 13 Receipts 
earned to suspense account p 447 

(22) C / T v Mathias 1939 ITR 48 
66 (P C ) Board of Revenue v Arunachalam 
Chethar I L R 44 Mad 65 78 1 IT C 76 
C 1 T v Phra Phraison Saturate 3 IT C 
237 244 C J T v Bansilal Motilal 4 
IT C 332 Vijayaragharaeharya v O I T 
1936 ITR 317 322 In re Every 1937 
ITR 216 2*6/31 
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s 4(1) drawn between accrue ” and *' 


”(23) However, in the context of this section 


(b)W a distinction may be drawn between the two words The section requires that 
income profits and gains should not only accrue or arise m the taxable territories 
but they should accrue or arise “during the previous year” The words accrue 
and “arise” may be synonyms as far as the locale is concerned—income canno 
perhaps be conceded of as accruing in one place and arising in another 
But the two words may not mean the same thing so far as the date is concerns — 
income accruing m the previous year may not arise m the previous year ^ 
distinction between the two words as regards the point of time arises in the lo owiDo 
way —lender sec 13 the profits and gams of business, professjonjirjmca! 
(sec 10) and mcome from other sources (sec 12) are to be computed 
with the method of accounting regularly employ ed by the assessee ® 
profits and gains accrue when they first come into existence or the right 
them comes mto existence, but they may be said to arise uhen the mcww* oj ^ 
mg shows them tn the shape of profits or gams Now there are se\ eral hybn 7 s ' 
of accounting and a case may \ery well arise where mcome accrues in 0 7 ^ 

arises (according to the method of accounting) m a different year and is ^ 
at some third point of time When the statute requires that mcome p ^ 
gains should accrue arise or be received in the,previous year, it con r 
three different pomts of time at which they can possibly be broug BC3S fes 

the actual charge being at such one of the three pomts of time as t e ^ ^ 
method of accounting warrants The foregoing propositions find supp 
judgment of the Privy Council m C I T v Maharajadhiraja of ^ en ter 

The as=essee kept his books on a hybrid system and it was his P ra ® between 
sums as he received them m a deposit register, without discnmina o aS 
interest and capital payments and then subsequently to allocate n ^ 
mcome certam portions of these sums which he attributed to mteres ^ ^ 
officer is directed to compute is not the assessee s receipts but the 888 be 

and tn dubio what the assessee himself chooses to treat as mcome w ju C h 

taken to be mcome and to arise when he so chooses to treat it consisting 

the officer has brought mto account from the interest register m so la ^ anc j ia 
of allocations from sums received m previous years have neV *';° fl r ° cawithtte 
their Lordships’ opinion the assessee cannot complain if the officer ag ^ jW 

assessee m treatmg them as income of the year »» which the incJ pj s a 

thought fit so lo regard them Their Lordships see nothing contrary ^ con31 stu>g 
the computation of an assessee s total income for a particular year 
in part of actual receipts m that y car and in part of sums carried by jj 3 re 

income account tn that year out of the receipts of previous _ e j urn ed #i 

been held in suspense and no part of which has previously oe e 

mcome (25) mainland ? n 

? It follows from the above prwciplcs_that .where accounts-aro ^ ^ the 
/the mercantile basis'or a”hybrid system»_the date_of_taxabiUty ot **g m occocl 
1 date when the appropriate entries are made ofsKould he ma de in the p — — 
nnee with the method of accounting regularly "employ ed(I) 

Person to whom mcome accrues—Assignment of ^ 0 m 
agency m course of accounting year —The question t0 — 

»3J itb w w'/iVf,’ 

fM\ C 1 T 10M 'XjLtlTI-'r 

rd.i.wM cjj. 


(23) Se« A ryjlo l reneA Textile Co Ltd 
T C I T [10^4] 25 I T R .7 49 0 {S C ) 
and Jucan Dat v C I T 4 ITC 40 

44 

(24) 1033 IT It 01 101 

(2^) Fee also In re FatancSand LaUumal 
103C ITB 1W 200 free further pojt 
under see 13 Receipt* earned to *uspcns* 


193SITR 075 CSo Sutran***" 
r c; r 21 TC 30- 
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a particular item of income accrue ? — is distinct and different from the question as S 4(1) 
to when income accrues (b)(.) 

In E D Sassoon & Co Ltd v Cl T (2) the Sassoons were the managing 
agents of three companies They worked as managing agents for a part of the 
accounting } ear and assigned the agencies to different parties m the course of the 
year Under the assignment the annual commission for the whole year was received 
by the assignee after the expiry of the year and the consideration for each assign 
ment included the \ alue of the prospective advantage of collecting the commission 
for the entire year The Supreme Court (Das and Bhagwati, JJ, Jagannadhadas, 

J, dissenting) held that it was incorrect to apportion the commission between 
the assignor and the assignee and tax each of them m respect of his share of the 
commission , m law the assignee was taxable in respect of the whole of the commis 
sion received by him for the year The ground of the decision was that (a) no 
commission was due for a broken period or a part of a year, (b) what was transferred 
to the assignee along with the managing agency was not the right to the commission 
but onlj the expectancy of receiving commission upon cert tin conditions being 
fulfilled, at the end of the year (c) the commission became due and the income 
accrued only at the end of the year, (d) no debt became due at any time from the 
managed company to the assignor of the managing agency and (e) therefore no 
income accrued to the assignor but the whole of the commission for the year accrued 
to the assignee company as its own income Bhagwati J said, ‘ In order 

that the income can be said to have accrued to or earned by the assessee it is not 
only necessary that the assessee must have contributed to its accruing or arising 
by rendering services or otherwise but he must have created a debt in his favour 
If therefore on the construction of the managing agency agreements 
we cannot come to the conclusion that the Sassoons had created any debt m their 
favour or had acquired a right to receive the payments from the companies as at 
the date of the transfers of the managing agencies in fav our of the transferees no 
income can be said to hav e accrued to them (3) The question whether the propo 
sition that no income accrues to a person unless a debt is created in his own favour 
is of general application, will require further examination by the Supremo Court 
on another occasion Jagannadhadas J m his dissenting judgment drew o dis 
traction between income arising from assets like Bhares and securities which yield 
income to their owner merely os a result of ownership and lapse of time and income 
from assets like managing agency where the effects e and direct source of income 
is the service rendered , and observed that though the commission accrued only 
at the end of the year it accrued as the income of both the assignor and the assignee 
together and each Bhould be taxed in respect of his share on proper 
apportionment 

In (Sassoon’s case the commission was payable on the basis of a percentage of f 
the profits of the managed companj But the ratio laid down bj the Supreme / 

Court would apply equally to a case where the commission is computed on the basis ] 
of a percentage of the gross sale proceeds(3a) 

Place of accrual of business profits —It would be nearly impossible and 
wholly unwise to lay down any general test to determine the place where profits 
or gains of business or employment accrue In some cases it may be the place 
of the formation of the contract but other matters—for instance the place where 
the contract is carried o at or acts arc done under the contract—may bo decisive 

(3a) C 1 T v Cotton AgtnU Ltd [ICU7] 

311 T R 744 


(2) [19o4] 26 IT R 27 

(3) [1954] 201T R 27 „1 2 
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S 4(1) in certain circuinstances(4) The question should bo decided on the facts of each 
(b)(«) case(5) m the light of common sense and plain thinking, and too much importance 
should not bo attached to, or emphasis laid upon, the niceties of verbal 
definitions^) 

Sale of goods —Where the business consists merely of buying and selling goods 
profits arise, ns a general rule, at the placo where the contracts o f sale are nvjde or 
sales are cjfec tedj 7) A ^ontra ctis mado at thojilacc where the offe rmtcceptejp / 

In the case of salo of unascertained goods^’the sale takes place at the place 
property in the goods passes to the purchascr(8) In Rahim v C 1 I’M8° 0l “ 
purchased in an erstwhile Indian State were Bold m British India, and the entire 
profit arising from the sales w as held to accrue or arise in British India Conversely, 
profits derived from the sale in a foreign country of goods purchased in Indiana 
not accrue or arise in India but in the foreign country where they are sold(lQ) “ 
Lilian Das v C I T (11) the assessce purchased goods m British India and 
them for sale to his shop m Kashmir (outside British India) It was held tha no 
portion of the profits derived from the sales outside British India was assessa , e 
as profit accruing or arising in British India, because the mere purchase of go 
has too remote a connection to justify the conclusion that a part of the P r o s 

accrued in British India ShadiLal C J , ropclbng the argument that the pmcnase 

of goods is one of the several processes the combination of which results in P r0 
and that a part of the profits should therefore be attributed to that process 
"The place where the sale is effected and the price realised is the principal P 
if not the place, of the accrual of profits ”(12) But if purchases are regularly m 
in India that would constitute a business connection m India and a part ° 
profits attributable to the operations of purchase would be taxable under see 
income deemed to accrue in India (See under sec 42 "Business connection P 

In C I T v Mysore Chromite Ltd (13) an Indian company entered into coa 
traits for sale of unascertained goods to European customers The P rl £ ^ 
delivery of goods were FOB Madras and the insurance was by the buy ere ^ ^ 

Indian company reserved the right of disposal of the goods by shipping b ~ 
under bill of lading in its own name and providing that the buyer wousa ^ 
entitled to the bill of lading (which was the document of title to the goods) ^ 
bill of exchange, drawn by the Indian company on the buyers’ bank w 
irrev ocable letter of credit was required to be opened, was honoured Tn® fLlzntf 
Court held that the property in the goods passed m London where the bid o ^ 0 f 
was handed over to the buyers’ bank agamst the acceptance of the relative 
exchange and therefore the sales took place outside India It was ® cce ? 
both the parties in that case that the income arose at the place where the 83 
place and therefore the Supreme Court had to decide only the question as 
the sales took place — —- 

[1955] 2S IT R 184 183 (S C) 3M 
Anamdllais Timber Tru< 1950 I A 


(4) Per Sir George Rankin C I T v 
Chunxlal Mehta 1938 I T R 521 533 (P C ) 
C I T V Avamallais Timber Trust 1950 
ITR 333 345 355/6 G I T v Modem 
Theatres Ltd [1951] 20 IT R 688 The 
question was left open in C I T v Mathias 
1939 ITR 48 63 (P C) 

(6) 0 I T v Ahmedbhat Vmarbhax d. 
Go 1950 ITR 472 479 (S C ) 

(G) Per Costello J In re Beery 1937 
ITR 216 231 

(7) Smqarent Collieries Co Ltd v C I T 
[1952] 211 T R 375 Mysore Sugar Co Ltd 
r C I T [1957] 31 ITR 760 

(7a) liajbumar Mills Ltd v C I T 


Anamallait 


345 351 

(8) C 1 T 
1950 ITR 333 

(9) 1949 ITR 256 

(10) Board of Betenue 

” * ITC 194 


Timber " 


Madras 




Nadar * 

1 ITC 194 

I T 1940ITR 619 626(SB/ 

(11) 4 ITC 40 .. ,c did* 

(15) Ib.d 4 ITC 40, 41 « J c ” VI 
to the contrary in Steel B t* 

r <7 I T 5 ITC I'/J^,eHW 
submitted incorrect and in aoj c 
(13) [1955] 27ITR 128 
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In cases where the contracts of sale are made m one place and the sales take S 4(1) 
place m another, profits may accrue, partly at the place where the contracts of (b)(i) 
sale are made and partly at the place where the soles are effected and the contracts 
are executed In C l Tv Anamallais Timber Trust (14) the entire profits were 
held to accrue at the latter place and no portion at tho former, on the other hand, 
in Ilardeo Bengal Salt Co v C J T (15) the entire profits were held to accrue at 
the former place and no portion at the latter It is submitted that the correct* 
view is that taken m Cl T \ Rodriguez d Co (16), viz that in Buch cases the l 
profits should be apportioned and a part of the profits should be held to accrue f 
at the place where the income producing contracts for sale are made, and a part! 
at the place where the contracts are performed and the sales arc actually effected 1 
See, further, post under “Apportionment of profits where goods are manufactured 
m one place and sold m another/ p 169 

In cases where profits are gathered m merely as a result of entering into 
contracts, as m the case of dealings in “futures,” the profits accrue at the place 
where contracts are made(I7) 

Selling agents' commission —On the same principles a selling agent's commis 
Biou accrues at the place where he'effCcts the saleS(18) - In C 7 Tv Sarupchand 
HHlamchand{l^) the assessees were~the selling agents m Bombay of a mill m the 
Indore State and were entitled under their agreement of agency to deduct their 
commission from the proceeds of sales which took place in Bombay The commis 
sion was held to accrue in British India where the sales took place, and none the 
less so because the ultimate right to the commission arose under the agency agree 
ment made m the Indore State The agents right to deduct their commission 
from the sale proceeds received in British India was held to be an important con 
sideration although as a matter of practice between the parties the commission 
wa3 paid to the agents in the Indore State However a right to receive income 
in British India does not necessarily involve that the income accrues or arises m 
British India(20) In Hiralal Kolyanmal In re(21) the facts were Bimilar except 
for two important differences—the sales took place in the Indore State and the 
agreement provided for the payment of the agents commission at the end of the 
year The commission was held to accrue in the Indore State where the sales 
were effected and not in British India, notwithstanding that the sale proceeds 
were recen ed m British India by the agents on behalf of their principals 

Managing agents' commission —Normal! }, the commission payable to thoj 
man aging agents of a com pany accrues aFthcplace where*the services'’are performed 
bytfieTnSnaging agents(22) *and if It 13 "possible to apportion the'cbmnnssiorT and l 
attribute a part of ltrio"services rendered outside the taxable territories, such part \ 
should he held to accrue outside the taxable territories It is submitted that the 
decision in Salt d Industries Agencies iAd v C I T (23)—to the effect that manag 
ing agenc) commission cannot he thus apportioned and that the whole commission 
accrues at the place where the accounts of the managed company are mado up, the 
profit is determined and the amount of commission payable is ascertained,—requires 
reconsideration 


(14) 1050 IT It 333 

(15) 1942 ITR 13 

(16) [1951] 20 ITR 247 (EPT case) 

(17) C I T r Ghunilal Mehta 1938 
IT R 521 (PC) C I T v Anamallais 
Timber Trust 1950ITR 333 3oG Rupajee 
Ralnaehand v C I T [19o5] 23 IT R 282 

(18) The Rajasthan IIC a decision to 
the contrary in Sot Behwane A Go r C I T 
[1956] 30 IT H 151 is it is submitted 


incorrect 

(19) 6 IT C 108 113 

(20) Per Ragnekar J C I T v Chum 
lal Mehta 1935 ITR 376 382 affirmed by 
PC 1938ITR 521 

(21) 1943 ITR 128 

(22) Thtagaroja Chelly tb Co t O I T 
[1953] 24 IT R 535 (S C) O I T r Steel 
Bros A Co [lOol] 19 IT R 435 

(23) 19501T R 63 
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the goods, the profit does not accrue at the branch office, for no man can trade with S 4(1 
himself or male a -profit out of himself but the profit accrues at the head office (b)(i] 
where the goods are sold and the sale proceeds are reahsed(4) 

Place where business is earned on or source of income is 
situate —English cases cannot furnish any guidance on the question of the 
place where profits accrue or arise, because the scheme and the phraseology of the 
English Acts are wholly different from those of the Indian statute(5) The English 
and colonial cases deal, not with the location of income but with two other ques 
tions,—the place where a trade is exercised^6 ) and the place where the source of u come 
is $ituate( 7), for these are the material questions under the statutes of those coun 
tries But these two questions are irrelevant under this clause which makes the 
place of accrual or arising the sole testof chargeahility Income does not necessarily 
accrue or arise at the place where the business is carried on or where the source of 
the income is sitnate(8) This is now established by C l T x Chunilal Mehta( 9) 
where their Lordships of the Privy Council said “There is every presumption 
that in such a section jn an Indian Act the Legislature intends the exact language 
of the section to be the test of liability To answer the question, ‘Do these profits 
accrue or arise in British India * ’ by asking another, ‘What in the sense of see G 
is the source of these profits and is it situate in British India * ’ is to divert attention 
from that to which the statute points and to devote attention to what it discards 
Nothing could be easier than to say ‘from whatever source derived if situate in 
British India* had this been intended But the Legislature has chosen a different 

test and applies it to all kinds of profits— accruing or arising in Bntish India It 
may even have chosen it as fairer because it could be applied distributeely to the 
profits of a single source To discriminate between all kinds of profits according 

to the place at which they accrue or arise is a plain dictate of the statute ” (See 
also ante under Direction and control ”, p 16S ) 

There arc, howcv er, cases in which the source of income is helpful m ascertain 
ing tho place where the income accrues(lO) Interest on Government of India 
Promissory Notes which were issued and repayable in British India was held to 
accrue or arise m British India even though the Notes were enfaccd for payment of 
interest at a place outside British India The interest payable outside British 
India and actually receiv ed also outside British India still accrued or arose m Bntish 
India because the words ‘accruingor arising ’ could not be equated with the word 
“payable’(11) 


Apportionment of profits where goods are manufactured 
in one place and sold in another — Tbe .gen eral rule, _as stated abo\ e, 
is that profits ^accrue at thc^place w here .salcs are eff ected But "whcre~the 
*nS6dsSce is both a manufacturer and"a trader and'”mamifactures7gOod'T in one 


(4) Randal Becbaxram r C J T 1946 
I T K 1 See f n (24) on p 156 
„ (5) C J T v Chvmlal Mehta I93S 
ITU 521 531 (PC) affirming C / T x 
Chundal Mehta 193o 1 T R 376 379 C I T 
v AnamalUut Timber Trust 19^0 IT R 333 
343 Jnra» Z)as x C J T 4ITC40 
47 

(6) Ixsttll «t Christmas Ltd x Comr of 
Taxes 190S A C. 40 62 (PC.) S alley x 
-dtf Cm STC.U9, Ertchsmx Lad 4 TO 
422 425 Grainger t Sony Gough 1890A.C. 
325 3 TC 462 (II L.) 

(7) Rennet x Marshall *2 TC “3 [19311 
1 All ER 13 (UA ) Fovlsham x Pullts 9 


TC 261 J hodesia Metals Ltd x Comr of 
Taxes 1941 1 T R Suppl 45 (P C ) 

(8) C 1 T v tnamallais Timber Trust 
1950 ITR 333 313 

(9) 193S IT R 521 i30 o32 affirming 
193^ ITR 376 379 

(10) Seo C I T x Umedbkai Umar 
lhai d Co 19^0 I TR 472 4‘ , 9 (SC) 

(11) C J T t Bansilal 2!otda14 ITC. 
33- The correctness of this decision u not 
open to doubt but some of tho diets in tho 
case regarding the source of tho ineomo 
need reconsideration m tho light of the 
Pnry Council judgment quoted above 
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o.\|a b^artnorfi SC ^i m an other\the question'anses whether the profits should 
(b)(0 ^apportionod and a part of the prbfiteehouia be held to accrue at the place where 
T n +? a S ^ rc i rnanu ^ ac tured and the rest at the place where the sales take place 
Pmmli ? ra ‘ an C f C of ? ojnrs °f Taxat '°n v Atri(12) which went to the Privy 
rwt in n 'if 3 extracted from the soil of the New South Wales colony and was 
TTin p an * a klc condition and then sent to the colonv of Victoria for sale 

-f f v rlv ^ Council said that there are four processes in the earning or production 
of a ™ n , in e company "(i) Tho extraction of the ore from the soil, 
foif, conver31 °n of the crude ore into a merchantable product which is a mane 
,i P roce ^s, (ui) the sale of tho merchantable product, (tv) the receipt of 

f 0I f 5 ^ s ansin S from the sale All these processes are necessary stages which 
a 0 ia mone y> an <l the income is the money resulting less the expenses atten 
,i , n a } ® ®tugM ’ As the first two processes took place in New South Wales, 
par of the profits which was attributable to those two processes was held to 
5 f ^ Ue 01 ans . e in South Wales Theproposition established by AtrF-r case- 

f ,, a P art , P ro “ts may accrue in a cOuntry'althcrngh'ull the acts whicbreSutf' 11 
,r the profits do not take •nlam them_moU.^ „t omvuies 


v j pronce may accrue in a cOuht'ryalthcrngh'all the acts whichreSuItm 
/' Jr ®, pro:d ° not take place there —underlies sec 4 2(3) of this Act which provides 
pro its deemed to accrue or anso^vithih “the taxable territories on Account of 
busines s connection m the taxable territories shall be only such profits as are 
. na , 7 attributable to that part of the business operations which is earned 
oil n o taxable territories But quite opart from the provisions of sec 42(3) 
T i e ,P ur P°“CS Of sec 4(1) the general principle underlying Ktrk s case should he 
where an asseasee sells pond* nf Ins mm manufacture, profits 


general principle underlying At rJc s case gnu urn -* 
, Jivi* ViZ that l wliere au asseasee sells goods of his own manufacture, profit 
do not accrue solely at the place where the sales take place but the profits must he 
[ apportioned and a part should be considered as accruing at the place where the 
goods are manufactured and a part at the place where they are sold(13) This ** 
now estabhshed by the decisions of the Supreme Court m C I T v Ahmedbk' 
Umarbhai d Co (14) and Anglo French Textile Co Ltd v C I T (15) In Ahmed 
bhai Umarbnai s case which arose under the Excess Profits Tax Act the assess 
manufactured oil in their mill m the Hyderabad State and sold it in British India 
iieid not all the profits accrued in British India but a part of the profits accrued “J 
6 * y t ^ era i b a( I State where the manufacturing process took place and the PJ°, 
must accordingly be apportioned Mahajan, J , observed, “Profits are not wholly 
made by the act of sale and do not necessarily accrue at the place of sale To th® 

extent that the profits are attributable to the manufacture of oil it is not possible 
to say that they accrue or arise at any place different from the place where tw 
manufactured article came into existence* (16) This view is also supported by 
another decision of the Pnvy Council International Harvester Co Ltd. v Provincial 

Fax Comr (17) though that decision was based upon the somewhat differ® 

| wording of a Canadian statute Their Lordships referred to “the fallacy^ 

, mg a profit as arising solely at the plSwof sale *S5d held tfot the profit should be 
J apportioned and a part attributed to the manufacturing'operations and a part 
lthe selling operations 

r ™. ’ - inch 



(12) 1900AC 5SS 

(13) The decisions to the contrary in In 
re Mohanpura Tea Co 1937 ITR JJ8 
Iltra MtUs Ltd v IT O 1940 ITR 417 
and C / T v Little s Oriental Balm etc Lid 
1950 ITR 849 must be regarded as over 
ruled on this point 


(14) 1950 ITR 472 

(15) [1954] 2o ITR 27 

(IB) 1Q50IT R 472 40o . br 

(17) 1949 ITR Suppl SS 


PC in Provincial Treasurer 
toba v Wrigley Co [1951] 
014 
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Salaries and pensions —Prior to tie introduction of Expin 2 to this 
sub-section in 1939, the cases on the place of accrual of salaries and pensions laid 
down the following principles —Remuneration of an employee was held not neces¬ 
sarily to accrue in India merely because it was earned, m India Where a forest 
officer of the Siamese Government, employed at a fixed remuneration, was posted 
to work m India, the income was held to accrue in Siam where the agreement of 
service was entered into and the remuneration was payable and m fact paid(18) 
The salary of an officer of a foreign navy would not accrue m India merely because 
for some portion of the period daring which the salary was earned the officer was 
serving in Indian waters(19) But where the employee was under a definite agree 
ment to serve in India and nowhere else and his right to receive the remuneration 
was wholly dependent upon the work done and services rendered by him in India 
the remuneration accrued in India(20) A gratuitous allowance payable m London 
to the person who for the time being filled in the character of the Lord Bishop of 
Lucknow was held to accrue or arise in India as a perquisite of the office on the 
ground that if the assessee chose to giv e up his appointment as the Lord Bishop 
of Lucknow he would not get the allowance(21) But where a retired member of 
the Madras Cml Service was granted a superannuation pension and received it m 
London as he was entitled to receive under the Civil Service Regulations, it was held 
that the pension did not accrue or arise m India( 22 ) 

The foregoing cases must now be read subject to the provisions of Expin 2 

which enacts thatJncome chargeable under-the head_Salaries deemed (except 

in the cases of pension set out m that Explanation) to accrue or arise in the taxable 
te rritor ies whum.Vfiiu.paid if it is earned m the ta xablfTtemtOnes (See notes to 
Expin" 2 , post p 192) Salaries of the employees of a foreign government are not 
chargeable under the head “Salaries’ (23) and therefore Expln 2 does not apply 
to them 

Unimportance of the place of accrual —Under the Act before 
the amendment in 1939, income which accrued without India was not brought to 
charge unless it was received in India, and therefore the place of accrual was of 
prime importance But under the Act as it stands today, the importance of the 
place of accrual has been very considerably reduced The effect of clauses (*) 
and (ii) of sec 4(I)(6) 13 to charge a person who is ordinarily resident hereon 
income accruing or arising in any part of the world In the case of a person resi 
dent but not ordinarily resident the place of accrual is again entirely immaterial 
in dealing with income derived from a business controlled in or a profession or 
vocation set up m India(24) though it is material for the purpose of determining 
the taxability of other lands of income It is only m the case of non residents 
that the general importance of the place of accrual now remams(25) But even 
here the actual place of accrual is in many cases rendered irrelev ant by the various 
provisions of the Act under which foreign income is deemed to accrue or arise m 
India(l) Taking the various heads of income seriatim ‘ Salaries’ taxable 
under sec 7 are deemed to accrue m India, wherever paid, if they are earned in 1 
India(2) Nor is there room for doubt about the place of accrual of interest on the / 

(23) C I T V Phra Phrasson Salaral 
3ITC 237 (Seesec 7) 

(24) See second Proviso to sec 4(1) 

(25) See sec 4(l)(c) 

(1) See below Deemed to accrue or 
anso Statutory accrual p 172 

(2) See Expln 2 to sec. 4(1) and the 
notes thereunder p 192 


(16) C I T v Phra Phrasson SalaraL 
3 1T C 237 

(19) Per PancVxjdge J Fiery In ro 
1937 ITU 216 231 

(20) In ro Every 1937 IT R 216 

(21) Saunders v C I T (In re Bishop of 
Lucknow) 61T C 4^4 

(22) Sir T 1 stayaraoharacharyn r 
C I T 1936 ITR 317 
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s 4(1) securities of the Central or a State Government chargeable under sec 8 m view 
(b)« of the decision of the Bombay High Court(3) that the interest accrues or arises m 
India_ irrespective of the place at which it is enfaceH for^paymentr No'difficnity 
tfan arise in respect of the boiictfide annual value of immovable property chargeable 
under sec 9, for the annual value must necessarily accrue at the place w here tbe 
property is situate As regards profits from business taxable under sec ID7ihey" 
are deemed to accrue in India in case of any business connection m India(4) Dm 
dends paid by Indian companies without India, which fall within sec 12 as * income 
from other sources are deemed to be income accruing m India to the extent to 
which they have been paid out of profits subjected to income tax w India® 
Several other classes of income from other sources” are also deemed under sec 4 
to accrue or arise in India 


Reference to Court —The place where income accrues or arises is an 
inference to be drawn from the facts and circumstances of each case(6) As the 
correct legal inference to be drawn from stated findings of fact is a question of law(J J 
the Court has jurisdiction to deal with the question regarding the place of accrual } 

“Deemed to accrue or arise” Statutory accrual — 1 WJ® 
income is deemed to accrue or arise in India, the only meaning possible is tn 
whereas it is not in reality so the statute requires it to be treated as if it wer e[) 
The words ‘deemed to accrue or arise ’ refer to cases set out m the statute itself( J 
“Deemed to accrue or arise to him in the taxable territories during such yw 
may mean one of four things 

(1) The income does not accrue or arise at all in reality but the Act reqmWj 
it to be treated as income accruing or arising Such artificial 

of income is provided in sec 9 In effect se c 9 deem s the ‘Jono/ww* 
value of property to be income accruing oransmg from property, w ^ 

in reality the property may be lying unoccupied or may be in p oss ^ 
of a gratuitous licensee and no income at all may actually accrue o 
from the property Likewise, under sec 11(14) of the FinanceAct ^ 
the repayment of excess profits tax is deemed to be mcome for the purp 
of this Act though it is not m reabty income at all(ll) ^ 

(2) The mcome does actually accrue or arise but not tn India and t ® ^ 
requires it to be treated as if it accrued or arose tn India In this sen ^ ^ 
legal fiction does not purport to tax income which has never accrue ^ 
in reality , “ the income is there it has accrued or arisen, the hcU 
fixes the place where it is deemed as having accrued or arisen (A / i c t 
following are instances of such artificial place of accrual set out in ^ 
(t) Income which would be chargeable under the head 

payable m India is deemed to accrue or ansc m India whereverp 3 jn 
is earned in India (Evpln 2 to sec 4(1)) (u) A dividend pa*_ j ,— 


(3) C I T v Bansilal Motilal 4 I T C 


(4) See sec 42 and the notes thereunder 

(5) Expin 3 to see 4(1) 

(6) Board of Be renue v Bamanatfian 
Chetty 1 I T C 37 40 In Every In re 1937 
ITU 210 231 it was held to be a question 
of fact 


(7) American Thread Co v Joyce C TC 

1 27 163 (II L.) The other authorities on 
the point are cited under sec 66 Inference 
of law p &49 

(8) See the questions which were 
answered by P C in C I T r Chunilal 


Mehta 1033 I T R 521 523 Car ^ 

(9) See C 1 T y Bombay -Tt* 4 

H1C 312 (P C ) and Jl* 

Singh \ C 1 2 1947 JTB 

(10) See hethav Mitt* ^ T *L>nrl d 
19o3] 23 ITR 230 241 (bC ** y 
Revenue v Pamartalhan Chetty 1 - jaj} 
11 C I T v \eu> InJ‘ a ** tKe 

\ T R 603 614 r.j * C I T 

(11) McGregor A Balfour Lid r 
19vh>] 27 I T It 3S9 397 8 

(12) Per Mukerji J fog " ' Jj 7 j 
t Co t Sec of Slate 1 ITC 3C3 
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Indian company without India is deemed to accrue in India to the extent S 4(1) 
to which it has been paid out of profits subjected to income tax in India (b)(u) 
(Expln 3 to sec 4(1)) {***) Where a husband is not resident in India, 

remittances received by his wife resident in India out of any part of his 
income which is not included in his total income are deemed to be mcome 
accrumg in India to the wife (sec 4(2)) (to) Income arising from inter 
aha any business connection or any asset or source of mcome in India is 
deemed to accrue or arise in India (sec 42(1)) 

(3) The income may be deemed to be the mcome of the person sought to be 
taxed, though m reality it is the income of some one else (See sec 
16(l)(c) and sec 16(3)) In this sense the word “deemed” may be used 
to pomt to the statutory recipient of the mcome in contradistinction to the 
real recipient 

(4) The mcome may be deemed to be the income of the previous year (t e the 

accounting year) when actually it may be the mcome of a different year 
(See secs 12B(1) and J16(21 1 In this Bense the word ‘deemed” would 

have reference'to the artificial year of taxability as opposed to the actual 
year of accrual or receipt 

Thus the phrase “deemed_to acc rue or _arise to him in the taxable .territories» 
during such year” in cl (8)(t) and'also life) (c)’Involves" four possible concepts [ 

(1) artificial accrual (2) artificial place of accrual (3) artificial cliargeabihty of a j 
person other than the actual recipient of the mcome, and (4) artificial year of tax } 
ability (Cf ante, ‘Deemed to be received Statutory receipt*, p 156) 

Cl (b)(u) and the third Proviso Income accruing without 
India Exemption up to R s 4,500 —Cl (b)(ii) was introduced by the 
Amendment Act of 1939 Before the amendment e\ en a resident s income accrumg 
without India was not taxed unless it was received in or brought into India Under 
this sub-clause, in the case of residents mcome accruing without India is taxed 
just like mcome accrumg m India, it being immaterial whether the foreign mcome 
is or is not received in or brought into India Residents can no longer escape 
assessment by the simple expedient of allowing the foreign mcome to lie abroad 
But under the Prouso to Bee 45, in the case of an assessment of mcome arising 
in a foreign country the laws of which prohibit or restrict the remittance of money 
to India, proceedings cannot be taken against the assessee for recovery of the tax 
assessed and due in respect of such foreign income so long as the income cannot 
bo brought here on account of the legal prohibition or restriction 

The charge on the foreign mcome of residents is valid and tnlra tires The 

general conception as to the scope of income tax is that, given a sufficient 
territorial connection between the person sought to be charged and the countrj 
seeking to tax him mcome tax may properly extend to that person in respect of 
his foreign income (13) 

The second Prouso is to be read with cl (6){ii) In the case of persons who 
are resident but not ordinarily resident that Proviso affords partial relief from 
taxation under cl (&)(«") It is dealt with separately below, pp 188 91 

The third Proviso to sub «ec 4(1) is also to be read along with cl (&)(**) The 
object of the Pro\ iso is to gi\ e relief in a small way to Indian residents trading 
abroad The effect of the Proviso is that mcome accruing without India and not 
rccened m or brought into India is to be deducted up to a maximum limit 
of Rs 4,500, and only the foreign mcome exceeding Rs 4 500 is to be included in the 

<I3> Ter Lord Uthwatt Wallace Eros «£ Co Ud r C I T 1WSITR £10 £1C(PC.) 
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S 4(1) assessment If the foreign income is xccen cd in India, it would fall within c! (<*) 
00(u) and would be outside the purview of this Proviso Where the foreign income is 
received abroad but is brought into India m the course of the year of accrual, tie 
Prov iso in terms denies exemption to such income It is only the foreign income 
or that portion of it, which is neither received in nor brought into India, that can 
escape tax to the extent of Rs 4,500, the income in excess of that amount being 
brought to charge If the foreign income which is thus exempted under the thna 

I Proviso is brought into India in any subsequent year, it would fall to be taxed under 
cl (6)(m) (that sub-clause not being controlled by the third Proviso(14)) unless i 
is entitled to exemption under the fourth or fifth Proviso 

The third Proviso contains the words “ exceeds the amount brought into 
the taxable territories in that year ” Hero the word ‘^a mo unt”refers 
out of the income accruing vnthout the taxable terntoneTxn the aceountuujJJMf> U- 
doesTndf~reFer to amount out of accumulations of foreign income ofprevio 
years(15) The exemption under the Proviso can be claimed even if the assess ^ 
has~brought into India in the accounting jear accumulated foreign ^ lcome t j ie 
past years exceeding the amount of foreign income which accrued w 
accounting year . 

The third Proviso is clumsily w orded and seems to suggest that at least a 
of the foreign income should be brought mto India before the Proviso can apPd 
But this is not, it is submitted the correct interpretation Without an ^ 
straining of the language the Proviso can be construed as applying t0 j 1 ?* 36 1 ., J 
the amount of foreign income brought into India is ml{16) It would b® 
to suggest that an assessee must bring mto India at least a few annas out ot ^ 
income of thousands of rupees as a condition precedent to the operation 
Proviso 


Income accruing or arising without India may be deemed under i^ 
of the Act to accrue or arise in India, but the Proviso would apply ® ye ® of 
cases(17) What the Proviso requires is that the income must actually ^ 
arise without India The contention that such foreign income fatl3 
category of me ome deemed to accrue or arise in India and can be b r0U o ff0Q jJ 
cl (6)(») is immaterial for the purpose of the Proviso To hold others* 3 
be to read mto the Proviso the additional words ‘and which is not deeme 
or arise m the taxable territories'* after the words “the amount of income 
or arising without the taxable territories The scope of tne ^ 
cannot be thus curtailed by readmg mto it words which are not there &ccr ae& 
prevent a real or supposed anomaly or lacuna(18) Further if income a ^ ^ 
without India to a resident and falls clearly within cl the 

bemg deemed to accrue in India and thus made to fall within cl (Ww 
arise(19) because the tax is attracted at the earliest possible pomt of , tiooS 
is here the date of actual accrual abroad under cl (&)(**) The same cons ^ 
apply to the Becond Proviso vide p 189 post ” 


(14) C I T v Arunachalam ChetUar 

1946 I T R 760 Shirinbat Dady la re 1947 
IT R 284 C I T v Subramanm Cheihar 

1947 IT R 339 

(15) The question was left open in 
C I T v bvbramania Chettiar 1947 ITE 


■n wco®' 


(16) The Proviso was held to apply in 
C I T v Western India Life In* Co 1945 
I T R 405 (reversed on another point 1919 
ITP 125 (PC)) and Mohanlal Hirdlal 
v C I T 1943 ITR 259 though in neither 
case does it appear from the Statement of 


the Case that any part of the fore,gn 
was brought into India Tndui W* 

(17) See C I T v decisif 

Ins Co 1945 ITR 405 wh< *®rLgr0^4 
was however also based on afl_ poiO* 

The decision was reversed on 

by PC 1949 ITR 125 r t lfC- 

(18) Cf Dasv C 1 

40 46 „ r r fTt*£ 

(19) Per Kama J O * R ^ 
India Life Ins Co 1045 IT _ jTJ- 
reversed on another point 

125 (P C ) 
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If income accrues to an assessee m two or more foreign countries, an aggregate |S 4(1) 
exemption of Rs 4,500 onl> can be claimed under the third Proviso m respect of J(b)(m) 
the total foreign income The assesseo cannot claim to deduct Rs 4 500 from tho I 
income accrumg in each of the foreign countries 

In the case of a firm the deduction of Rs 4,500 allowed b) the Proviso must 
be made from tho total assessable income of the firm and cannot be claimed in 
respect of the share of each partner In other words the amount of deduction 
cannot be multiplied by the number of partners This is so whether the firm is 
registered or unregistered, because in either case tho income accrues directly to 
the firm and not to the partners(20) 

This Prouso does not apply to a life insurance company of which the | 
profits and gams are computed m accordance with the Rules laid down in the » 
bchedule(21) 

Sub-sec (1) Cl (b)(m), and first, fourth and fifth Provisoes and 
Expin 4 


REMITTANCE OF FOREIGN INCOME 


Scope of the sub-clause —Cl (b)(tti) (which had its counterpart m 
sec 4(2) before the amendment in 1939) brings to charge income which has accrued 
without the taxable territories after the 1st April 1933 and before the beginning 
of the accounting year, if it is received in or brought into the taxable territories 
during the accounting year The foreign income of past jears is charged as the 
income of the year of remittance (22) Before the Act was amended m 1939 the 
foreign income of even residents was not brought to charge unless it was received 
in or brought into British India But since the amendment m 1939 and commenc 
mg with the assessment year 1939-40, the foreign income of residents is taxed 
under cl (&)(»») on the accrual basis, irrespective of whether it is received in or 
brought into India or not Cl (6)(m) in terms excludes mcome winch has accrued 
before the 1st April 1933, while mcome which accrues after the beginning of the 
previous year for the assessment year 1939 40 is brought to tax under cl (&)(«) 
Thus the mam effect of cl (6)(m) in the case of regular residents of India is to 
charge foreign mcome which has accrued and has been received abroad during 
the five years, 1933 to 1938 


Foreign income which has accrued abroad after 1933 and has been taxed 
under cl (o)(*t) cannot agam be taxed under cl (6}(m) jn any subsequent year in 
which it is brought into India because, m the absence of express words in the 
statute to the contrary, the subject cannot be taxed twice o\ er to the same tax(23) 
But if such foreign mcome accrumg after 1938 has not been brought to tax in the 
year of accrual it may be taxed under this sub-clause in any subsequent year in 
which it is received in or brought mto the taxable territories For instance, mcome 
which had been exempted under the third Proviso to sec 4(1) m the year of 


(20) Mohanlal Hiralal v O I T 1043 
11 I’ 259 la re Babu Bamanlal Aondai 
1943 ITR 263 O I T v Valtram Bheru 
mal 1940 IT R 407 Kmghlsdale Estates v 
C 1 T [1955] 28 IT R 650 

(21) C I I v I) estem India Life Ins 
Co Ltd 1949 ITP 125 (PC) gee also 
I B v Australian Mutual Proiident Society 
1947 ITR SuppI 71 (HL.) 

(22) For the date of taxability of a 
remittance which was originally without 


the assessee s consent see Narayanan 
Chettiar v C I T 1941 IT R 509 and 
for the date of taxability of a remittance 
received in the form of house sites see 
Chidambaram Chettiar v C I T 1936 
ITR 309 

(23) In re Kamdar 1946 ITR 10 62 
Madanlal Dhamidharla v C I T 1948 
ITR 227 236 See also tho cases 

cited under see 1 Double taxation 
P 6 
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^ 4(0 or under bcc 1 l(2)(c) (now deleted) as accruing within a former “Indian 

V.b;(m) btatc (1) maj be chargeable under this clause in an} subsequent year in which it 
is received in or brought into the taxable territories 

The Bombay High Court has held that though the remittance may be out of 
business profits it is taxablo under sec 12 and not under see 10 of the Act{2) 
ihe character of a remittance is not affected bj the use to which the funds are put 
after they are received hcre(3) or by tho fact that the money is not meant to be 
retained or invested herc(4) 

Applies only to residents —Cl (6)(m*) in terms applies only to those 
assessees who are residents in the taxable territories in the accounting year 
If the remittance takes place in a j car in which the assessce is not resident in the 
taxable territories this clause would hav c no application A person resident in 
India in the y car of remittance is chargeable under this sub-clause in respect of the 
remittance, ev en if the remittance is out of profits which were earned by him abroad 
during years when he was not a resident m India for residence during the year of 
accrual of the remitted profits is immaterial for the purposes of this sub-clause(5) 

Remittance of profits accrued tn Merged Slates and Part B States —Expin 4-- 
oee the paragraph headed ‘Remittances of earlier profits” in the Chapter ‘The 
laxable Territories, Merged Territories and quondam Part B States ,p M 

Essential conditions —Cl (&){»») comes into operation only if the 
following conditions concur 

I remittance should be out of income, profits or gains accrued or arisen 

without the taxable territories 

■H The income profits or gams should have accrued or arisen to the assessee 
m They should have accrued or arisen after the 1st April 1933 

They should have accrued or arisen before the beginning of the accoutdmi 
year 

^ They should hav e been recened in or brought into the taxable territories 
during the accounting year 

^ The receipt in or the bringing into the taxable territories should ba^ 
been by the assessee 


Condition I Remittance should be from foreign income and 
not capital 

General rules and presumptions —The remittance m® 1 
rom income profits or gams which have accrued or arisen without Indi3, 
not out of capital If the accumulated profits of the assessee s foreignj ^j, 

(3) Subbiah Ayyar v C I 
345 ILR 53 Mad 510 523 A U LL ar 
Mad 449 C I T v Annamala* 

1945 ITR 171 

(4) liaji Mohammad Vernon A $° M 

C I T [1954] 25 IT R 252 f 

(5) Madanlal DKamxdharka V 0 j ^ 
1948 ITR 227 See also the otee rt* f 
of Kama J Raghunath Madhailal V 
1945 ITR 376 383 


S'? T v Arunachalam Chettiar 

1946 ITR 760 Shinnbai Dady In re 

1947 ITR £84 

(1) Btptn Lai Kuihiala v C I T [19561 

30 IT R 1 (& C ) (See the comment on this 
case below at p 183) C I T v Ram 
chandra Keshardeo 1948 ITR 160 See also 
Dharamdas Hargot andas v C I T ri9541 
25 ITR 133 137 8 J 

(2) Madanlal Dharntdharka v C I T 

1948 ITR £27 
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are sufficient to cover the remittances to India during the accounting year, the S 4(1) 
presumption is that the remittances are from the profits(7) The difference (b)(m) 
between the amount remitted from the place of foreign business and the admitted 
profits of that business in the relevant accounting j ear must be presumed to re 
present profits of the period prior to the beginning of the accounting year(8) In 
such a caso the burden of proof is on the assesseo to show that the whole or part 
of the remittance is out of capital(9) The presumption that the remittance is 
out of proved or admitted profits maj bo rebutted by the assessce by adducing 
proper evidencc(lO) The strength of the presumption varies according to the 
circumstances of each case(ll) In Subbiah Ayyar \ C 1 T (12) the assessce 
borrowed money m British India for the purpose of lending it out to his foreign 
business After making profits abroad with the borrowed capital, he remitted 
the amount of the loan to British India Held upon the circumstances of the 
case, that it was a remittance of borrowed capital md not of profits the existence 
of foreign profits abroad not being conclusive proof that the remittance was out 
of such profits “The fact that the amount of profits available abroad exceeds 
the amount remitted docs not necessarily lead to the inference that the remittance 
■was out of profits and not capital“(13) Where the assessee claimed that a remit 
tance of Rs 42,852 came wholly out of capital, and accounted for Rs 42 420, it 
was held that ho had discharged the onus of proof and that there was no presump 
tion that the small balance of Rs 432 which was unaccounted for came out of 
profits(14) 

In computing the amount of foreign profits available at the tune of remittance, 
the actual total expenditure incurred abroad (and not merely expenditure admis 
Bible under sec 10(2)) should be deducted If the entire income is spent by the 
assessee before any remittance is made, it cannot be said that the remittance is 
out of that mcome(15) There is a presumption that any expenditure is out of 
income and not out of capital if the income available is sufficient to meet the 
expenditure, though this presumption may be rebutted by evidence to the * 
contrarj(15«) 


In order that the presumption that the remittance is out of profits may apply 
the money remitted must belong to the as«essee(lG) Whero a banker sends a 
remittance from his foreign branch on behalf of and on the instructions of hi3 


(7) Bipm Lai Kuthiata v C I T [195GT 
301T R ] 0 (S C ) Oomndram Tansukhrai 
In re 1944 ITR 450 whero the cases are 
collected Murvgappa Chettiar, In re 2 
IT 0 139 Ramanathan Chettiar v C I T 2 
ITC 348 Subbiah Ayyar v 0 I T 41TC 
345 Subbiah Ayyar y C I T 4 ITC 
360 P L S h I1 Firm v C I T 51 TC 
55 Jasrup Baijnatk Seth v G I T 6 ITC 
60 Bansilal Abirehand v C 1 T 6 ITC 
347 V V II Firm v C I T AIR 1932 
Mad 673 C I T C 64 Tarachand Pohumal 
Y O 1 T 1936 ITR 312 The contrary 
view taken by the Pang H C in 1 PR 
P L Chethar v O I T 1933 ITR 319 
is incorrect 

(8) O I T y Mulhappa Chethar 1960 
IT R 328 

(9) C I T y Pamchandra Keshardeo 
1948 ITR 160 Scottish Provident Inshtu 
hon y Allan 4 T C 691 Schuhe y Bensted 
8TC 259 

(10) It was hel 1 to be rebutted in C I T 


v Janlidas Kaluram 1949 ITR 406 Rama 
sxeami Pillai v O I T 1939 ITR 40 
Muthukaruppan Chettiar v O I T 1939 
ITR 76 and Kneen v Martin 19 T C 33 

(11) C J T v Janlidas Kaluram 1949 
ITR 400 C I T y Raja [19^7] 311T R 
217 

(12) 4 ITC 345 

(13) CITv Fadimuthu Pillai 1940 
ITR 249 259 

(14) Oovxndram Tansukhrai In re, 1944 
ITR 4^0 

(16) Ganeskilal <L Sons y C I T 1947 
ITR 1 AnnamalaiY C I T [19571 31 
ITR 186 

(15a) Annamalat v C I T [19„7J 31 
ITR 180 

(16) For a case where the assessed firm 
unsuccessfully contended that the remittance 
was out of certain trust moneys invested 
by the trustees in the assessee firm at 
interest see A M K Firm v C I T 1940 
ITR 474 
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S 4(1) client, thcro can be no question of taxing tho banker on the remittance, for 
(b)(ui) remittance is actually made not b} bim but by bis client and out of the cliei 
moneys(17) 


, Where a brancli office abroad remits moneys to the head office in India s 
he asscssee fails to produce the accounts of the branch office, the Departmi 
is entitled to act on the presumption that tho remittance represented profits 
the branch busmcss(18), c\cn if the total amount remitted by such branch is 1 
than what has been sent from India to Buch brancb(19) But where an assess' 
carrying on business both hero and in a foreign country, pro\ es by producing 1 
accounts that there ha\c been remittances on both sides and almost equal in eitei 
he may be held to ha\e rebutted the presumption of the remittance being out 
profats(20), and where the remittances on both sides aro unequal in extent, tl 
presumption would apply only in respect of tho excess of remittances into India ov> 
remittances out of India(20a) The question however, must be determined wit 
reference to the facts of each case(21) 

There is no presumption that a man keeps all his income at his place < 
residence and that a resident of India brings all his foreign profits into thi 
country(22) Where two funds arc at the disposal of a foreign branch, one fun< 
upon which income tax has been levied and another fund which is still liable t* 
income tax it would be a reasonable presumption that a remittance made by thi 
branch is made from the former fund and not the latter but this presumption ms) 
be rebutted by entries in the account books of the assessee(23) An assessee had 
two separate funds abroad one consisting of income which was still hable to inCO f B ^ 
tax, and the other consisting of capital and of mcome on which income tax had 
been lewed He instructed his hanker who held the two funds to send wm® 
remittance out of the latter fund but the banker by mistake debited the amoon 
of the remittance to the former fund It was held that the remittance was no 
chargeable to tax, for the entry m the banker’s accounts was in the circumstances, 
not conclusive(24) 


In determining whether any profits were available for remittance the D c P ar * 
ment may consider the true state of affairs bv looking into the financial P° sltl ° n 
of the assessee not only in the year of remittance but m the years prior there 
If the assessee had incurred losses m tho prior years and those losses were carried 
forward from year to year and set off against the profits of the year of remittanc 
and the consolidated accounts of all such years Bhow a net loss, the assessee J 
be held to have displaced the presumption that the remittance was out of P r0 
But in the absence of any evidence that the losses of prior years were 
carried forward the presumption that the remittance was out of the profits ava a 
at the date of remittance would stand(25) 

I Where a moneylender s profits in a foreign branch are partly represented 
I by lands taken over from debtors and remittances are made out of moneys'^. 


(17) CITxAKAR Family 1941 
I T R 347 

(18) Mullanehand Johttrmull v C 1 T 
6 X T C 154 Sea also Balchand Juandas 
V C I T 1942 IT R 507 509 

(19) C I T v Ramchandra Ktshardco 
1948 ITR 150 159 Sonaram Rihalchand 
v C J T 1934 ITR 489 P L S K R 
F,rmv C J T 6ITC 5o 

(20) C I T v Jankidas haluram 1949 
ITR 406 C I T v raja [10571 31 
ITR 217 


remittances are made out o 

(20a) C I T v Raja [1957J 311 .049 

(21) G I T v Jankidas Kaluram 

ITR 406 n I T I** 

(22) Ramlal Bechairam v O t 

I T R 1 6 7 „ 19J3 

(23) Meyyappa Chetttar v 0 * 

ITR 37 45 „ r 

(24) Duke of Roxburgh* Executor 

I R 20 T C 711 j r I T 

Che/tiarv C I T 31TC 42a 
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drawn from the firm, the withdrawals from tho firm must be treated as withdrawals |S 4(1) 
of profits and tho lands representing profits must be deemed to have been turned l(b)(w) 
into capital assets(l) 

The nature of a remittance is not conclusively determined by the character 
ascribed to it by the assessee or by the entries w his accounts(2) Mere entries 
m account books showing that tho remittances aro out of capital and that the 
profits arc invested abroad, xnaj not bo sufficient to displace the presumption 
that tho remittances are out of the available profits(3) Tho Court must look at 
the substance of the transaction m determining the question whether the money 
for tho remittance came from profits or out of capital(4) 

The share which a member of a joint family gets on partition m the entiro 
famil) estato consisting of the original family property with all subsequent accre 
tions in the shape of profits, is normally a capital receipt and cannot be artificially 
dissected into capital and income Therefore no portion of a remittance mado out 
of such share received on partition can bo held to be a remittance of profits(fi) 

Profits should have accrued abroad —Incomo must accrue 
abroad before it can bo remitted to this country It has been noted above that 
where an asscssco has a head office in India and a branch office without India and 
the branch office sends goods to the head offico at an mvoico valuo which represents i 
a margin of profit over the cost price of the goods the transaction cannot be held | 
to result in accrual of profits abroad at the branch officc(G) or remittance of profits [ 
to the head office(7) 

If a remittance is mado out of profits which did accrue abroad tho fact that 
losses were incurred subsequent!) in the year of remittance would not change the 
character of tho remittance(8) 


Tho business abroad must be taken as a whole Where an assessec carries 
on two identical businesses abroad m close proximity which have current transac 
tions between them, and one of which suffers a loss and tho other makes a profit 
and tho assessee has received remittances from both, m determining whether the i 
remittances are out of profits the result of both the businesses should be considered] 
together and the assessee is entitled to sot off his loss m one business against the! 
profits of the other business to arrive at tho resultant profit available for taxable\ 
remittance(9) 


Despatch of stock-m-trade —Money as banker’s stock-in-trade 
—An assessco who had taken leases for felling timber in the Kashmir forests made 
profits by the Bales of timber both in British India and m Kashmir Timber 
which was tho assessee s stock m trade was brought from Kashmir into British 
India Held there was no presumption that the timber comprised the available 
profits made in Kashmir Stock in trade would normally be working capital and 


(1) Chidambaram Chettiar y C 1 T 
1938 IT R 713 

(2) Scottish Proiident Institution v Allan 
4 TC 591 693 P L S K R Firm v 
C 1 T 4 ITC 185 P L S A R Firm 
v C I T 6ITC65 Jasrup BaijtialhSeth 
v C 2 T 5 ITCOO Kasmalhan Chettiar 
v C I T 19351T R 89 Ramlal Bechairam 
r C I T 1946IT R 1 9 A Af K Firm r 
C 1 T 1940 IT R 474 

(3) Tarachand Pohumal v C I T 193G 
ITR 312 

(4) C I T v \adimuthu PiUat 1940 
ITR 249 257 


(5) I eerappa Chettiar v C 1 T 1950 
ITR 396 See further ante under sec 3 

Amount received by member of joint 
family on partition p 140 

(6) Ramlal Bechairam v C I T 1946 
ITR 1 Seefn (24) on p 15G andfn (4) 
on p 169 

(7) Pamlal Bechairam v C I T [19511 
19ITR 246 

(8) C I T v Annamalat Chettiar 1941 
ITP 663 

(9) Narayanan Chettiar v C I T 1938 
ITR 705 
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s 4(1) the burden was on the Department to prove that the whole or part of the value 
(b)(m) of the stock m trade represented foreign profits(lO) 

Money is the stock in trade of a banker Hence, in the case of a flow of mone? 
in the course of a banking business from abroad into India, there is no presumption 
that any of the remittances is made out of accumulated profits, since what is 
remitted is the stock in trade of the banking busmess{10o) To take the c< ^ ver ? 
case, where stock in trade is exported from here to a branch abroad and the hraccc 
! thereafter remits an amount which is less than tho cost of the stock in two® 1 * e 

( remittance cannot be held to comprise any profits which the branch might have 
made by sales of the stock in trade To the extent of the cost of the stock m tra « 
consigned all remittances made bj the consignee branch would be remittances o 
workmg capital and not remittances of profits(ll) 


Remittance out of borrowed moneys—A remittance out of 
rowed moneys would normally be on capital account But where a remittan 

made out of a loan obtained abroad eg a loan from a bank on an overdraft acco i 

and thereafter the profits available abroad are applied m paying off the over > 
the remittance would be out of profits if the overdraft and its repayment J ^ 
assessee out of profits are so connected together by proximity of time or o * 
as to lead to a reasonable inference that the remittance was m substance a remi _ 

of profits(12) The Court must look at the substance of the transaction ^ 

the account as a whole m order to ascertain whether the remittance , ° ^ 
forma specified a remittance out of a capital loan, is m truth a remittance o p 
and is taxable as such(13) ^ 

Income may be remitted m any form —Foreign ^income may ^ 
received in or brought into India in a variety of forms In order to ai ^ 

it is not necessary that the income should be brought here in the exa fJ 

which it was received abroad(14) Foreign income may be brought here 
or in foreign currency or the remittance may be by means of a banker s ^ 
As Lord Brampton said in Gresham Life Assce Society v BwAopflo), 
be received m specie or in any form known to the commercial world to Qnt ot 

mission of money from one country to another ’ E\ en a settlement m ^ c f 

a set ofi or cross entries may be equivalent to a receipt or remittance conje 
money though no money may pass(17) If for example, a sum represen 
received abroad is exchanged, by appropriate book entries for an ceire d in 
and is then applied as income in India, the foreign income would be r 
India(18) A remittance of foreign income may be in the form of a ho 
jewels or an assigned decree(20)_ _ _—^ 

ding Dinga Singh & Co y C I 
IT R 490 600 .. . Afa** 

(15) city 
M ills 1933 IT R 31 affirmed l* 

°Vl6) C 4 T C 464 (H L.) IgJjjjS 

(17) Gresham Life A tsce SocUV c t «»; 

1902 A C 287 296 293 (U W ^ r 
Scottish Mortgage Co o] Lev ft#'? 
Mehelnt 2 TC 165 «nif 

v a I T 2 ITC W8 8«furt h !54 

Actual and constructive reeeip 1 T 

(18) Per Beaumont C J- % tl L 
L tic India Arses Co 1933 IT pi? 

(ID) Chidambaram Chettiar 
1030 IT R 309 „ , f W 

(20) Mantckam Chettiar r C 
ITR 631 


(10) Spedding Dinga Singh <t Co v 
C I T 1937 IT R 490 See also Ramlal x 
Bechairam v C I T [1951] 19 IT R 246 

(10a) C I T v Raja [19-7] 31 ITR 
217 

(11) C I T v Bhagvandas Bagla 1942 
ITR 35 

(12) C I T ▼ Ladimuthu Pillai 1940 
ITP 249 2CO (where the authorities aro 
renewed) C I T v Meyyappa Chettiar 
1940 ITR 20 I \ R hrmv C IT 
0 ITC 64 ielloicts Gordon v I R 19 
TC 6S3 

(13) C I T V \adimutAu rillai 1940 
ITR 249 260 

(14) C I T r Ahmedabad Advance 
Mill* 1940 ITR 03 (PC) Standard Lift 
Asset Co r Allan 4 TC 446 4-7 Sped 
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Income capitalised before remittance —In order tojittract tax S 4(1) 
in Indi a what is brou ght m to.this countrymust bo income, profits orjjvms If (b)(xn] 
tKe”foreign income is spent or so dealt with that it is converted rnioTcapital or 
otherwise ceases to bo income, it is not chargeable under tho Act merely because 
the thing upon which it has been expended or the capital into which it has been 
converted is subsequently brought into India(21) This is established by the 
decision of tho Fnv) Council m G 1 Tv Ahmcdabad Adtance il/t7/s(22) In 
that case tho asscssees wt.ro tho owners of sterling securities on which tho interest 
accrued and was received in England Thcj invested that income in the purchase 
of null stores and machinery m England and brought tho articles to India m the 
accounting year and employed them for tho purposes of their mills It was found 
as a fact that tho mill stores and machinery were not brought mto thi3 country for 
the purpose of being sold and having the proceeds applied as income Held, no t 
income was rcceiv cd m or brought mto India the income having been capitalised * 
before remittance by the purchaso of machinery and stores * Whether the j 
foreign incomo has in fact been capitalised or not must bo a question of fact in each i 
case ”(23) "Where the asscssee purchased abroad securities out of his foreign profits ! 
as a permanent investment, and later brought the securities mto India and deposited i 
them with a bank in Madras to secure an overdraft, it was held that there was no ? 
remittance of profite{24) But if an assessee desirous of bringing mto this country 
foreign income for use as income, purchases bonds or other capital assets abroad * 
out of his foreign income, brings them to this country and then sells them and , 
applies tho proceeds as mcomo, the tax would bo attracted as on a remittance of J 
profits In such a case there is no effective capitalisation of tho income, temporary t 
mvestment being resorted to merely as a device to conceal the income nature of ► 
tho remittance(25) 

A fortiori if the securities bought out of foreign profits are reconverted mto 
cash before remittance, the remittance of tho sale proceeds would be remittance 
of profits and not capital A resident cannot by investing for the time 
being his mcomo abroad, change its character tis-a-m the Departmcnt(l) 

(Cf Explanation to sec 45) 


Condition II Income should have accrued to the assessee — 
The income re mitted shou ld hav e accrued to the person sought to be taxed under 
cand not "to any otEer entity (The same is the schcme-of-clS~*(55"(ir 
(6)(») and (e)) Biit'according to^the'Madras High Court(2) if the foreign profits 
had accrued to a Hindu undivided family and thereafter on partition the foreign 
business along with the accumulated profits was allotted to one of tho members 
of the family, that member can bo charged on the accumulated profits brought 
by him mto India, although tho profits had accrued not to him but to the undivided 
family It is submitted that this decision requires reconsideration In any event# 
if an assessee bona fide gives o\cr for or without consideration, his foreign income 
to another and the transferee brings it mto British India it would not be taxable 
in the transferee’s hands (even assuming it still retains the character of income! 
because it had accrued not to him hut to the transferor Nor can the transferor 


(21) In re Bombay Electric Supply <L 
Tramways Co Ltd 1940 ITR 432 Cf 
Expin to see 45 

(22) 1940 ITR 95 affirming the deti 
won of the Bom H C 193S ITR 31 

(23) Per Beaumont C J Ibid 193S 
ITR 31 35 affirmed 1940 I TP 95 
(PC) 

(24) C I T t Muhammad Ismail 


Bowther 1940 ITR 150 

(2„) See C I T v Ahmedabad Advance 
Mills 1940 ITR 9o DS (P C) affirming 
1938 ITR 31 35 and C I T v 
Muhammad Ismail Bowther 1940 ITR 
150 168 

(1) Walsh v Bandall 23 T C 55 

(2) C I T v tnnamalai CheUiar 1944 
ITR 220 
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s 4(1) 

(b)(m) 


be charged on such profits brought hero bj the transferee {See notes under 
Condition VI beloir) 


Condition HI Accrual after 1st Apnl 1933 —Profits accrued 
before the 1st April 1933 ore outside the purview of this sub-clause The burdeo 
of proving that the income sought to ho taxed accrued after the 1st April 193J 
would not normally be on the Department If the remittance is proved, presumed 
or admitted to be out of profits, the burden of proving that the profits accrued before 
1933 may be cast on the assessec (cf sec 106 of the Lvidence Act) as being ai matter 
especially within the osscssce’s own Jcnowledge(3) But if there are two fanM ip®| 
at the disposal of the asscssce, one consisting of profits accrued before 19“ as 
the other of profits accrued after 1933 it may be presumed that the assesseema ® 
the remittance out of the former fund as in that event the remitted amount wo 
be exempt from charge(4), and the onus of proving that the remittance was ou 
the other fund consisting of income accrued after 1933 would be on the Departme 

Condition IV Accrual before the beginning of the accoufl^ 
ing year —'Under sec 4(2) before the amendment in 1939, tfier ® ^ 
a conflict of opinion as to whether a remittance of the profits of the acco ° 
year itself could be brought to tax That sub section was silent on tab . P® 
The correct view, it is submitted, wa3 that of the Madras(5) and Laboiel ) ^ 

Courts that a remittance out of the profits of the accounting vear itself co ^ 
brought to charge, while a contrary view was taken by the Allahabaai ; 
Patna(8) High Courts But after the amendment in 1939, there e&n 
forcon trovers}, for the presenFcI'75)0u')'expresslyj)rovides that the profaw 
“have accrued before the'begmnmg of the*accouhtmg year in which the renu 
ismade(8a) . 

Condition V Income should be received m or brought 
India —Unless foreign income is recciied in or brought into ^ 

cau be no Juesfion“Of taxation under cl (6)(ui) Where the assessee ow 
hr'India and~under Es'mSlructionfl'the "debt is paid outside India to t e ^ 
by the assessee s agent from income which had accrued abroad to tie 
the foreign income is not received or brought here Only the assesses a ^ 
in India is lessened, and mere lessening of liability in India is not tantam 
receipt in India(9) 


In Hall v Martans{ 10) the assessee borrowed moneys from time to ^ w 
the National Bank of India in London Thereafter she instructed the ^ 
London to transfer the loan account to its Ceylon Branch where she h»U , ^ 
her credit Those funds were applied in discharge of the debt which , ^ 
transferred from London The Court of Appeal held that it did not * ^ f aC t 
receipt of the funds in the United Kingdom Homer, L J , s aid The _— 

(3) CITvSKRSL Ftrm 2 
ITC 359 Subbuth At/$ar y C / T 4 
IT C 360 364 These cases were however 
decided under the old sec 4(2) which charged 
remittances of all foreign income and by a 
proviso exempted income accruing before 
the 1st April 1933 

(4) See the dicta m Mtyyappa Cheltiar v 
0 1 T 19331T R 37 45 

(5) 6 I T y ZJeyyappa Chelltar 1940 
ITR 20 O I T v Nadimuthu Ftllai 1940 
ITR 249 This view is supported by the 
dicta of the Bom H C in Sarvpcband 
Uul-vmcbandy GIT 1049 I T R 213 218 


(6) Speddxng Dinga Sw* A C ° 

GIT 1937 ITR 490 19« 

(7) Govtndram Tanwlnrai 

ITR 450 . 

(8 ) C I T v H amcfuindr ^ f 7 decii^ 
1948 ITR 150 This ^ 

under sec 14(2)(c)(now deleted! 
same question arose , , r* J T 

(8a) Shanlar Jranva Gumdti 
[I9oG]29ITR 806 c / T 3 4 5 

(9) MuUatu*anJJohvrmw y r pj * 
ITC 154 IT A Hardsell A ** 

C I T [1954] 25 IT R 1 

(10) 19 TC 582 602 
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that by so doing she is in precisely the same position financially os though income s 4(1) 
had been remitted seems to mo to be beside the mark ” The ratio of this decision (b)(m) 
has been endorsed by the Houso of Lords in / It v Gordon{\\) where the facts 
were similar in all material respects and where certain observations of the Privy 
Council in Trinidad Late Asphalt Operating Co v C I T (12) suggesting the con 
trary on the point of “transmission” of moneys from one country to another, 
have been dissented from It is immaterial that such an arrangement, involving 
a transfer of local indebtedness to a foreign country, is deliberately entered into 
by the assesseo to avoid tax, for every man is entitled, if he can, to order his affairs 
so that his property is not liable to be brought to cbarge(13) In Bipm Lai Kuthtala 
v C I T (13a) income accrued m a quondam Native State to the assessee, a resident 
of British India, and was taken into account in the year of accrual for rate purposes 
but was exempted from tax under the then sec 14(2)(c) It was received m a 
subsequent year in British India The Supreme Court held that the income was 
assessable under sec 4(l)(&)(ttt) m the year of receipt The conclusion was correct 
(13b) since income accruing outside British India in an earlier year and not taxed 
in that year was chargeable under this clause in the subsequent year in which it 
was recencd in British India But the reasoning of the Supreme Court that there 
was a “constructive remittance” from the Native State to British India seems, 
it is submitted with respect, to require reconsideration in the light of the authorities 
cited above If the mcomo is actually received in British India it is not further 
necessary for the Revenue to prove, to attract the application of this clause that 
income is brought into British India 


In the case of Ttrnbrell v Lord Aldenhams Executors{H), the partners 
in a London firm were also partners in a firm in Australia with several Australian 
partners, and in a firm in Chile with Chilean partners Tho Australian business 
at the relevant time showed a trading profit and the Chilean firm a substantial 
loss The London partners decided to make their share of the Australian profits 
available in Chile for the discharge pro lanto of a large debt owing by the Chilean 
firm on current account to the London partnere, and this was effected by transferring 
£24 000 from the Australian firm to the Chilean firm and then from the Chilean 
firm to London, the entire transaction being earned out by means of credits in the 
books of the three firms concerned and not by transfer of currency The Court 
of Appeal held that there was no remittance of Australian profits to London Lord 
Greene, M R , said 'If that £24,000 had come direct from Australia to London 
it would unquestionably have been a remittance of profits denved by London from 
Australia In the course of its journej from Australia back to London its character 
had been entirely changed It had been changed because it had passed into the 
ownership of Chile and became an asset belonging to Chile, and, when it came 
out from the ownership of Chile it came out for the purpose, not of effecting a 
transfer from Australia to London of Londons share in the Australian profits, 
but for the purpose of discharging a debt due from Chile to London ” 


In Sarupchand Huhimchand In re(15) there were two creditors of the assessee 
firm in Bombay The assessee s shop in Indore paid cash in Indore out of the 
profits which had accrued in Indore to the two creditors m satisfaction of the debts 


(11) 33 TC 226 

(12) 1945 ITK Suppl 14 

(13) TF»W v King Smith 24 T C 80 91 
Seo further under sec 1 Disposition of 
property so as not to attract tax p 10 

(13a) [19563 301TB 1 
(135) Apart from the question that on 
the facts of that case only a part of the 


income should have been regarded as having 
been received in British India since only a 
part of the sale proceeds was received m 
British India see Turner Morrison <t Co 
Lid v C / T [1953] 23 IT P 152 

(14) 1943 IT R Suppl 07 71 28 TC 
293 

(15) 1945 IT R 245 
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I ^ Ue ^ Bombay shop The Bombay shop debited the creditors accounts with 
(b)(iu) /the amounts by havalis and credited the corresponding amounts to the More 
/shop account Kama, Ag C J, and Cliagla, J , held, after reviewing the autho 
f nties, that the payment by the Indore shop at Indore to the two creditors did not 
amount to receipt in India of the profits of the Indore shop 

If an assessee owing a debt in India discharges it by a hundi delivered oulsde 
India to the creditor and drawn on the ossesscc’s foreign branch, and moneys 
under the hundi arc paid outside India, the amount cannot be said to be received re 
India(16) But if the hundi on the foreign branch is delivered tn India to a creditor 
residing m India, there would be a remittance of the amount to India taxable under 
this sub clause, though the payment under the hundi may be made outside India 
In sucli a case the assessee uses m India moneys available to him abroad and this 
amounts to a receipt in India by the assessee of his foreign profits(17) 

If the income is invested and remains invested outside India it cannot be the 
subject of remittance to India The mere fact that the amount of the income 
been brought into account m ascertaining the profits of the year(18) and, m t« 
case of a company, has also been taken into account in determining the amoon 
to be paid in dividend does not amount to a remittance(19) Similarly, the fact 
r that foreign profits are distributed among the partners m the firm s account re 
India is not by itself proof that the profits were received m or brought into India( J 
Entries in the books of home and foreign business made merely for the purpo'e 
making adjustments consequent upon one of the partners of the business becore e 
its sole proprietor, do not amount to a remittance of profits(21) Nor can fotf'o 
income be held to be received m or brought into India merely by reason of w 
in accounts kept on the mercantile basis m India(22) 


harge under this clause is attracted only if the income is “brought 
or TecevvedlDrthe■iaTablrtcrrltonfs , ' 'The-taxable tcrritohemcludirthtrquo^ 
Native States Expln* 4'provides that income which had accrued in an y * & 
State should be deemed to be brought into or received m the taxable tern ,j e 
only in those cases where it is brought into or received in any part of the **** , 
territories other than the Native State where it had accrued See the p ar3 S ^ 
headed ‘Remittances of earlier profits” in the Chapter "The Taxable Terriw 
Merged Territories and quondam Part B States”, p 890 


r.i Condition VI Receipt in India should be by the apessee 

Ll (o)(tit) requires that the foreign income should be received in or JwqSffib*-*** 

India by th€jxssc$see " ’* --- 

Where a resident instructed his foreign bankers to forward to him ® ^ 

drawn in fav our of a hospital and on receipt of the draft he personally h an ci 
over to the hospital authorities, the assessee was chargeable because the remi ■ 
was received by him, the destination or appbcation of the income 

immatenal(23) But if the moneys are already impressed w ith a chants 0 _ 

Sptdding Dinga Singh & ^ 


■ Alurugappa Chtthar 1940 


(10) O 1 T y 
ITR 297 

(17) Subramant/am Chetlmr v C I T 
1935 ITR 346 

(18) See Expin 1 and the notes there 
under p 191 

(19) C I T v New India Assce Co 1933 
ITR 603 015 Qresham Life Assce S octet j 
y Bishop 1902 AC 287 297 (HE) 4 TC 
404 The dicta to the contrary in \edungadi 
Bank Ltd v C I T 2 IT L -43 are it is 
submitted incorrect 


(20) _, _ . 

C I T 1937 ITR 490 499 


C IT 


I9tf 


( 21 ) Meyyappa Chctliar v 

ITR 93 . UIt 

(22) See Sarupehand ^.>11 
1945 ITR 245 260 202 fn ^“f lV ed » 

When and where n income r 

r res , 

(23) ttaUH v Randall 23 TO 
also Mahomed Ka tsim Rougher y 
ITC 4S8 
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before they are remitted to India this clause would not apply(24) A firm reccn mg] S 4 ( 1 ] 
a remittance of its foreign profits is taxable thereon and not the partner who calls J (b)(in’ 
for the remittance to meet his personal needs(25) ' 

But if the foreign profits are transferred abroad bona fide to another by way of 
gift or for consideration, and the transferee brings them into India, the transferor 
cannot be charged under this sub clause since he is not the person who receives 
them in India(l) (Nor can the transferee be charged on the profits which had 
accrued to the transferor see ante notes under Condition II) Where the assessee’s 
foreign branch advances a loan, out of its accumulated profits, to a person in India, 
and the foreign branch sends the moneys by post to the borrower in India, the 
assessee is not taxable, for he does not bring the amount mto India The post 
office being the agent of the addressee, it is the borrower who must be deemed to 
have brought the moneys mto India(2) In Dharamdas Hargovandas v Cl T (3) 
the assessee who had deposited a certain sum with a company at Bhavnagar asked 
that company to transfer that sum to the account of another company at Bombay 
The Bhavnagar company sent that amount to the Bombay company by a cheque 
drawn by tho Bhavnagar company in favour of the Bombay company Held, the 
assessee was not liable to tax under this clause, since the income was not brought 
here by him 

The English cases on the point have to be Mewed with caution, because tho 
English statute does not require the receipt to be by the person charged in respect 
of the remittance The English Act charges tho person 4 receiving or entitled to” 
the foreign income In Ttmpson’e Executors v Perjury (4) a resident of the U K 
was entitled to the income of trust property situate and administered in the U S A 
She directed the trustees to pay periodic allowances to her children out of her 
interest in the trust income and the allowances were accordingly remitted directly 
to her children who resided in the U K Held, she was taxable on the remittances 
of her income though received by her children bona fide for their own use The 
decision would have to be different, m a similar case, under this Act, for the remit¬ 
tances were not received by the assessee 


Remittances exempted from tax —Fourth and fifth Provisoes — 
Remittances are exempted from tax m the circumstances set out in the fourth and 
fifth Provisoes which were inserted by the Indian Income tax (Amendment) Act 
1953 


Amendments —The present els (*) and (it) of tho fifth Proviso were substituted 
for the following clauses by tho Finance \ct, 1955 with effect from the 1st Apnl 
1955 


“(*) such income, profits and gains are brought into or received in the taxable 
territories after the 2nd daj of September, 1951, and before the 1st 
daj of April, 1956 , 

00 half of the amount of such income profits and gains is invested, within 
three months of the receipt thereof in the taxable territories in securities 
of the Central Government or of a State Government purchased through 
the Reserve Bank of India and kept with the said Bank for custody for 
n minimum period of two yeats, and 


(24) Raja Baldeo Dat Stria x Cl T 
[10»5J27ITR 467 

(25) CArtfmrpa CktUtar x C I 1 A 
ITC. 18S Cf Aryan ChttUaf x C 1 T 
1937 ITR 600 

(1) Carltr y Sharon 20 TC 229 The 


dicti lo tho contrary in C I T r Anna 
mala i Chtltiar 1914 I TR - 6 are it is 
submitted incorrect 

(2) C I T r llalhuradas VoMa 1939 
ITR ICO 

(3) p9.»4}23 ITT 133 

(4) 20 Tt J5o 
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(in) the amount of any income tax, interest or penalty or any other sum 
due from such person under this Act on the date of receipt of such income 
profits and gains in the tnxablo territories is paid within the < <aid three 
months ” 

Exemption m case of foreigners—Fourth Proviso —Under the substantive 
5 a j i a foreigner who comes into India and becomes a resident as 

defined b} sec 4A would be chargeable on what he brings here out of his foreign 
income of past years The fourth Proviso grants exemption from tax in such 
cases by providing that where the assessee was not resident in the taxable tern 
tones in at least two out of the three years immediately preceding the relevant 
accounting year, the remittance would not bo includible in his total income 
provided the income h ad accrued outside -India „and not merely outsi de the 
taxable territories as defined by sec 2(14A) This'Pronso~apphes fortKe 
assessment year 1951 52 and onwards* " 

Exemption in case of regular residents—Fifth Proviso —Even the assessed 
to whom the fourth Proviso does not apply,— i e the regular residents of Id® 4 
are now exempted from tax by the fifth Proviso in respect of their renut 
tances of foreign income, subject to the concurrence of three conditions 

(а) the income should have accrued outside India and not merely outside 
the taxable territories as defined m sec 2{14A) and should not have 
been chargeable under the Act unless brought into or received in t 8 
taxable territories 

(б) the income should have been brought mto or received in the taxable 
territories after the 2nd September 1951 and 

(c) any tax interest or penalty due from the assessee under this Act on th* 
date of the receipt of such income m the taxable territories should 
paid within three months of the receipt thereof m the taxable territon 
In the case of income brought or received here after the 2nd September l^ol 
before the 30 th September 1954 an additional condition is added, ti~ half of 
amount of such income should have been invested within three months of 
remittance m securities of the Central Government or of a State Govern 1 ®, 
purchased through the Reserve Bank of India and kept with that Bank for coOT 
for a minimum period of two years This condition regarding mveatnaeii^^ 
Government securities does not apply to remittances effected after the 
September 1954 

The fifth Proviso in effect enacts that it does not apply to cases m 
the assessee is entitled to exemption in respect of remittances under parflgrap^ 
of the Part B States (Taxation Concessions) Order, 1950(4o) In other 
nothing contained m the fifth Proviso can derogate from the right to exemp 
conferred by paragraph 8 of that Order 

U After the introduction of the fourth and fifth Provisoes which grant the 

exemptions and the deletion of sec 14(2)(c) which exempted income ansj* 
in the former Indian States which income on subsequent remittance was n 
finder this clause to be charged to tax this clause has now practically 
its importance 

Reference to Court —The character of a remittance is an 
be drawn from the facts proved(5) As the correct legal infere nce to 

(4a) 8ee Remittances out of earlier (5) C I T Y Nadimuth^ P*®* 1 ^ 

foreign profits p 890 IT P 249 2o8 
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from stated findings of fact is a question of law(6), the Court is not bound by the 
decision of the Tribunal as regards the character of the remittance, though it is 
bound by the findings of fact bearing on the question(7) 

The question whether or not foreign income was actually received in India is 
a question of fact, but if the income was not actually received the question whether 
it ought to be treated as constructively received is a question of law(8) 

Sub-sec (1) Cl (c) Assessment of non-residents —Persons 
who are not resident in India are liable to charge under cl (a) or cl (c) They may 
he taxed under cl (a) on income recen ed or deemed to be received in India even 
if it accrues elsewhere, or under cl (c) on income which accrues or arises or js deemed 
to accrue or arise in India oven if it is received elsewhere In the case of income 
which actually accrues in India, there can be no question of invoking the application 
of the second part of cl (e) which deals with income deemed, to accrue in India(9) 
The liability to tax m respect of income received in India is common to both 
residents and non residents and is imposed by the general cl (a) Since the liability 
to tax in respect of income accruing in India is also common to both residents and 
non residents it would have been a more logical scheme to have a general clause 
for the purpose, hko cl (a) applicable to all assessees irrespective of residence 
instead of imposing the identical liability under the separate els (&)(*) and (c), the 
former applying to residents and the latter to non residents 

A non resident, unlike a resident, is not chargeable in respect of .income 
accruing or arising without India and not received in India But where the assessed 
is a firm, the residence or non residence of any of its partners is immaterial for the 
purpose of computing and charging the firm’s profits The Privy Council laid 
down m Badndas Daga v C 1 T (10) that a non resident partner of a registered 
resident firm is not entitled to exclude from his total income a proportion of his share 
of the firm’s income corresponding to the portion of the firm’s income which 
accrued or arose outside India 


For notes on mcome, profits and gains accruing or arising or deemed to accrue 
or arise in India see supra under cl (6)(t) which is in identical terms 
For the ambit of assessment on non residents, see supra, p 152 
Sub-sec (1) First Proviso —Heading cl (&)(») and cl (&)(m) together, 

it is clear that a resident is taxed not only on the foreign mcome accruing during 
the accounting year~Imt Ulso on~lhe accumulated foreign mcome of past years 
whiclTmay.be brought into"India during the’accounting year This is a hardship 
whiclTthe assessee had to face in any year if he chooses to bring here accumulated 
foreign profits of past years It would however, have been unfair to impose the 
hardship on assessees in respect of the assessment year 1939*40 when cl (5) first 
came into operation, as the assessee did not foresee this double barrelled charge 
on foreign mcome and might have arranged his affairs during the previous year on/ 
different calculations Therefore the first Proviso was introduced to provide that 
for the assessment jear 1939 40 and for that year only, the charge is not to be on 
both the amount of foreign income accruing during the accounting year and the 
amount of foreign mcome of past jears brought into India during the accounting 
year, but only on the greater of the two amounts * 


(6) American Thread Co v Joyce 6 
TC 1 27 on appeal to HL 163 The 
other authorities on the point are cited 
under sec 66 Inference of law 


P 849 

(7) Subbtah Ayyar v C I T 4ITC 
345 Speddtny Dinqa Stngk d. Co v C l T 
1937 ITR 490 497 But see Huhim 


chand Champalal In re 19421TE 109 and 
C 1 T t Jankidas Kahtram 1949 ITR 
406 

(8) Per Beaumont C J C I T v New 
India Asset Co 1938 I T E 603 613 

(9) Buruga Nagayya r C I T 1949 
ITR 194 201 

(10) 1949 IT P 209 


S 4(1) 
First 
Prov 
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S 4(1) Sub-sec (1) Second Proviso Scope —This Proviso provides u 
Second exception or qualification to cl ( 6 )(n) anil affords partial relief m respect of foreign 
Prov mcomo to ossessccs who nro resident but not ordinarily resident in tho taxable 
territories For tho assessment of persons who are resident bat not ordinary 

resident, sco above at p 152 

\ $ J Thc sc ope of tho Prov iso lies m a small compass Only an .indi vidua l and* 
li ^ /Hindu undivided faimh arc entitled to the benefit of tbis*Proviso, for only these 
^ jt'wo entities can bo resident liut not ordinarily resident (Sec see 4B) A non 
{resident is not entitled to tho benefit of this Pro\iso In Itaghunath Maihavkl v 
C 7 r ( 11 ) tho whole schcmo of see 1 was considered and it was held that tie 
Proviso affords relief only from taxation under cl (&)(»») and not from taxation 
under cl (&)(m) Tho benefit of the Proviso can bo claimed m respect of income 
actually accruing without tho taxable territories oven if the income is deemed to 
accrue in tho taxable territories 

Where the assesseo is a firm, a partner who is not ordinarily jende nt canno t 
claim the benefit of this Proviso m respect of his sharo of tho firms profits W 
Cadridas Daga\ C I T (12) a considerable part of tho mcomo of tho assesses fir®; 
which was registered and resident m India, accrued or arose outside India an “ 
not brought into or rcceiv cd m India The Privy Council held that a partner 
firm, who was not ordinarily resident, was not entitled to claim the benefit of 
Proviso and exclude from his total income a proportion of his share of the nr® 
profits corresponding to the portion of the firm’s income which accrued or mos 
outside India 

Essential conditions —To entitle an assesseo to the exemption conferred by 
Proviso, the following conditions must concur — . 

I The asSessec should be a person not ordinanlv resident in the tax* 
territories 

II The income should accrue or arise to him without the taxable tend* 31 ® 

III It should not bo derived from a business controlled in or a profe 5ei0D 
vocation Bet up in India 

IV It should not be brought into or received in the taxable territories by 
assessee during the accounting y ear 

Condition I Resident but not ordinarily resident 

are divided into two classes—( 1 ) residents and ( 2 ) non residents tfe . 
are further subdivided into two classes—(a) resident and ordinarily resi ^ 
and ( 6 ) resident but not ordinarily resident The assessee must be a n"! e j lf { 
the accounting 5 ear (and taxed as such under cl ( 6 )) before he can claim w ^ 
under this Proviso In the case of a non resident the question of ordinary 
dence does not arise at all in other words the category of persons not t 
and not ordinarily resident is unknown to this Act(13) Therefore a non reso 
cannot claim the benefit of this Proviso The position would have become a gp 
deal clearer if the words resident but not ordinarily resident had been ,» 
the Proviso as they are in sec 44D instead of a person not ordinarily warn- , 
which are the words actually used m the Proviso The question is of pr 30 , ^ 
importance for if a non resident can be classed as not ordmanly resident 
foreign income which when deemed to accrue in the taxable territories is J aD ^ 
tax under cl (c), would be entitled to the exemption conferred by 
Proviso 

(13) Sen post under see 4B 
residence p 253 


(11) 1945 IT R 376 

(12) 1949 IT R 209 
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The definition of “ordinary residence” in sec 4B makes it clear that only an 
individual and a Hmduundmded family can be resident and not ordinarily resi 
derrt—A'cnmpany'flrm or other association of persons is necessarily ‘ ordinarily 
’resident” if It is resident T hen, fore, the benefit of this Proviso can be availed of 
only b y an i ndividual and a Hindu undivided Tamil) ’ ” 


Proy 


Condition If Income should have accrued without the 
taxable territories —The Proviso exempts income accruing without the 
taxable territories Now, mcomo accruing without the taxable territories may be 
deemed under the provisions o! the Act to accrue or anso m the taxable territories, 
but the Proviso would apply even in such case* Wh at the Pr oviso requires is that 
the income must actually accrue or arise without' the taxable territories’ The 
“contention that such foreign income falls within the category of income deemed to 
accrue or anso in the taxable territories and can be brought to tax under cl. (b)(i) 
is immaterial for the purpose of the Proviso To hold otherwise would bo to read 
into the Proviso the additional words 'and tekteh are not deemed to accrue or arise 
tn the taxable territories" after the words “income, profits and gains which accrue 
or arise to him without the taxable territories ’ The scope of the Proviso cannot 
bo tbn3 curtailed by reading into it words which are not there in order to prevent 
a real or supposed anomaly or lacuna(14) Further, if income has accrued to a 
resident without the taxablo territories and falls clearly within cl (6)(ii), the question 
of its being deemed to accrue in the taxable territories and thus made to fall within 
cl (b)(i) would not anse{16) Tho result of accepting this position would be that a 
resident who 13 not ordinarily resident would bo exempt under the Proviso while 
in similar circumstances (of foreign mcomo deemed to accrue in the taxable tern 
tones) a non resident would be charged under cl (c), a non resident not being 
entitled to avail himself of this Proviso That would be an anomalous position 
for a non resident s liability is uniformly the lowest under the Act But, to use 
the words of Lord Porter in Indian Iron <t Steel Co Ltd v C I T (16), the matter 
must depend upon the wording of the statute and not upon the consequences winch 
follow (Cf the third Proviso and vide the note thereto, pp 173-5 ) 


Condition HI Income should not be denved from busmess 
controlled in or profession or vocation set up in India —The exemp 
tion granted by the Proviso does not extend to income derived from a business 
controlled m or a profession or vocation set up in India The words * m 
India are designedly used as a wider term than in the taxable territories * 

Since the Proviso applies only, t o. ind ividuals and .Hinduum divided fannbes 
the,quS5tton of control j iLhusmcsg ar ises he re only w ith reference*to these two 
entities Considerations of control ol a company or a firnTdo'nofarlse*undeT the 
Proviso as they do under sec 4A which makes the residence of a company and 
of a firm depend on the place of ‘control and management In this Proviso 
the word ‘control’ is used singly, without reference to management 

A business 13 controlled at the place where the conduct and management 
tho head and brain of the trading adventure is situate and tho place of control 
may be different from the place where the corporeal subjects of trading are to be 
found(17) Control of a business does not necessarily mean the carrying on of 
(14) See Jitcan Das v C I T 4 ITC point by PC 1949 ITR 125 

m S- th. observations ot Kama J < 1C > 1913ITE 328 3 ™< F0 > 

C I T t T1 eslern India Ltfe Ins Co (17) Ban Paulo ( Brazilian ) Bly Co v 

1945 ITR 405 408 reversed on another Carter 3 T C 407 410 (H l*.) 
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the business, and therefore the place where trading activities or physical operations 
are earned on is not necessanly the place of control(18) T he pe r son -who contro ls 
is the person who governs the whole commercial adventure, who,decides_jiaL 
capital should be invested and on what terms the adventure should be carried^ 
on(19) Control means de facto control and not mero de jure control, at means 
actual control"and not merely the nght or powerlo control(20) The House of 
Lords held to the same effect in Egyptian Hotels Ltd v Mitchdl{2\) H actua 
control is not exercised in India, the fact that the right to control exists in India 
by virtue of the residence here of the proprietor of the business is immaterial an 
will not deprive the income of the exemption granted by the Proviso, but there 
would be a heavy burden on the proprietor to rebut the presumption that he contra 
the business from the place whero ho resides(22) 'Where the business of a Hie ^ 
undivided family is earned on abroad, the mere presence of the Karta for some 
time m India would not necessanly imply control m India of the foreign bus 
during that penod(23) But if dunng his stay m India the Karta exercises 
of control over the foreign business that may depnve the profits °f the wun 
from exemption under this Proviso(24) The mere receipt m India by the 
or propnetor of copies of the busmess hooks would not by itself amount to ere 
of control(25) Nor is the business necessanly controlled at the place ^ 
accounts are submitted and the division of profits is decided on(l) bu 
would he sufficient control for the purpose of the Proviso even though i ^ 
not go beyond passive oversight and tacit control regularly exercised an 
though actual intervention never becomes necessary, everything; abroa gi» 
smoothly without it(2) In Subbayya Chetliar v G I T (3) the Suprem^^ 
interpreted the words “control and management* m sec 4A(6), that auth ^ 
pronouncement would govern the construction of this Proviso also,. _ ^ e ontr0 ]" 
ever to the consideration that the expression used m this Proviso is only c ^ ^ 
and not “control and management 5 as in sec 4A See further notes 
and cl (c) of sec 4A, post, pp 248 52 

Under the English statute, the material question is whether the 1 
business is carried on wholly or m part in the UK” Now, “carried on . g 
wider term than controlled A business is necessanly carried on at jg ca >ncd 
where it is controlled but not necessarily controlled at the place where l ^ 
od For instance, a business is earned on, but may not be controlled, a ^ 
where goods are manufactured or sold or where land is cultivated or the 

trading purpose(4) Therefore English cases(5) are not helpful m com _ — 


(18) C I T v Erin Estate [1951] 20 
ITR 412 A arotlam <L Pereira Ltd v 
C I T [1953] 23 I T R 4o4 

(19) San Paulo (Bra than) Rly Co v 
Carter 3 T C 407 410 (H L ) 

(20) Bailc v C I T 1945 ITR 124 
and 1946 ITR 334 C 1 T v Erin 
Estate [1951] 20 I T R 412 420 \arasimha 
Rao Bahadur v C I T 19^0 ITR 
181 

(21) 6 TC 542 550 552 This case 
however turned on the words of the English 
statute carrying on business in U K 
See below the notes to cl (c) of see 4 A 

(22) See Aaifc v <7 IT 1945 ITP 
124 130 Egyptian Hotels Ltd v Mitchell 
6 T C 542 Sol (II L.) 

(23) C l T v Cangahshan Alohanlal 
1045 ITR 20 C I T v Palamappa 


Chelltar 1945 IT B 260 •>"/r *' 

Chetliar v C I T 0 Roloi* T ' f 

172 (SC) and Narasimha Rao 15 
C I T 1950 I T R 181 n J f 

(24) Cf Subbayya Chetliar ▼ 

[1951] 19 IT R 168 (S C ) 

(25) CJTv J' 

1945 ITP 269 271 Cf 0* 

PI S PI Firm 19o0lT R.935 6 

(1) Egyptian Hotels Ltd 

TC 542 545 (HL) , ... x j/i<* 

(2) See Egyptian Hotels LUi ^ 

6 TC 542 551 (HL) 

5 T C 338 345 and C I T y E 
[1951] 20 ITR 412 420 

(3) [1951] 191T R 168 fJ . Co 

(4) See San Paulo (Bra* 

v Carter 3 T C 407 410 (HWI p # 

(5) E g Ophu «■ » y c & 

Southern v Cohen s Executort - 
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present Proviso involving, as it does, the consideration of questions -which sts S 4(1) 
different from those -which arise on the -wording of the English statnte(6) Expin 

Like income denied from a business controlled in India, income denved from 
a profession or vocation set tip in India is also excluded from the operation of the 
Proviso To set up a profession or vocation is, according to the Oxford English 
Dictionary, "to place on foot, establish ” A profession started abroad and after¬ 
wards established and continued m India would fall within the category of ‘profes¬ 
sion set up in India * English decisions(7) on the meaning of the phrase ‘set up 
and commenced* which occurs in the English statute are of no use on the construe 
tion of this Proviso for in the English statute the words are used in a different 
context 


Condition IV Income should not be received in or brought 
into the taxable territories —If the foreign income is received in. 
or brought into tho taxable territories, the exemption conferred by the Proviso 
is lost Cl (b)(ui) charges income brought into or rccew ed m tho taxable territories 
and this Proviso expressly provides that the benefit given by the Proviso is not 
to operate if the foreign income is brought into or received in the taxable territories 
Therefore, though grammatically the Proviso would apply not only to cl (&)(**) 
but also to cl (6)(tti) there can never be a case m which it actually gives relief 
to an assessee charged under the latter sub c!ause(8) If a person who is resident 
but not ordinarily resident brings into the taxable territories income which accrued 
abroad after the 1st April 1933 and before the beginning of the accounting year, 
he may be chargeable under cl (6)(lit) and this Proviso would not give any rebef 
though he may nevertheless be exempted from charge under the fourth or fifth 
Proviso If he brings into the taxable territories income which accrued abroad 
during the accounting year, t e if he brings it here in the very year of accrual be 
is chargeable thereon under cl (&)(«) and in that case also this Proviso does not 
give any relief (9) In sh ort th e JP roviso doeamot-confei any exemption^whatso 
ever on_ieimttancesrDObreigh"*income taxable under cL (6)(m)^jbileatj:oniera 
exemption (q ualified by Condition IIl_above)_on foreign mcome taxable under 
clUSKiiT only so long a3~it is" l ying abroad " 

Sub-sec (1) Third Proviso —The third Proviso constitutes an excep 
tion to cl (b)(tt) and exempts in certain circumstances income accruing abroad, 
to the extent of Its 4 500 It is dealt with, along with cl (b)(n), stipra at pp 173 5 


Sub-sec (l) Fourth and fifth Provisoes —These Provisoes constitute 
exceptions to cl (6)(m) which brings to charge remittances of foreign mcome 
of earlier years These provisoes have been dealt with along with cl (b)(ni) 
supra at pp J 85 6 


Sub-sec (1) Expin 1 Entry in balance sheet does not amount 
to receipt —This Explanation gives statutory recognition to the principle 
enunciated by the House of Lords in Gresham Life Assce Society v BisAop(lO) 
that no amount of book keeping or entries m accounts kept in the home 
country would be equivalent to receipt of foreign income from abroad(ll) Where 
a textile mill wa3 situate in the erstwhile Hyderabad State and made profits there 


(6) Ncufcv C 1 T 1945ITR 124 127 

(7) Fry v Burma Corpn Ltd 16 TC 
113 (H L ) United Steel Cos y Cullington 
23 TC 91 107 (HI) 1941 ITI Suppl 
20 30 

(&) Per Stone C J Raghunath J ladhai 
lal y 0 J T 1945 ITR 376 380 


(9) Per Kama J lb,d 1945 HR 376 
383 

(10) 4TC 464 473 

(U) See also Forbes y Scottish Provident 
Institution 3 TC 443 450 and Meyyanpa 
Cktttiarv C I T 1935 ITR 93 
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S 4(1) but bad its registered office in Bombay, it was held that the mere fact of entries 
Expin 2 being made m respect of its profits in the accounts of the company kept in British 
India would not entitle the Department to treat the profits as having been received 
in British India(12) In G I Tv New India Assce Co (13) the Bombay High 
Court held that e\ en if the foreign profits are not only taken mto account m a 
company s balance sheet prepared m India but are also taken into account a 
determining the amount to be paid in dividend, that would not amount to receipt 
of the foreign profits in India(14) Similarly, the fact that the foreign profits are 
distributed among the partners in a firm’s accounts in India does not by itself 
amount to receipt of the profits in India(15) 


Sub-sec (1) Expin 2 Salaries earned in India —Tins 
tion provides an artificial place of accrual for income taxable under the he 
salaries ” It e nacts that income chargeable under the head < ^salariea!h(sc c 'J' 
is deemed to accrue or arise m the .taxable territories if it_is earned mjhetasa t 
territories i e"if"the services under fheTagreement of employment^arc or . 
rendered mT'the taxabl^TSSitbries, the place of receipt^ormctual accrual or 
8alar } being immaterial for this^purpdse Before the amendment m T ^ % nm 
Explanation contained words" excluding all pensions payable outside India J 
its operation The amendment made in 1953 restored the exclusion ofcet . 
pensions onl} from the operation of this Explanation viz pensions payable ou 
India to certain categories of Government officers and judges who reside permaue 
outside India 

Difficult questions arise regarding the place of accrual of salaries 
note on ‘Salaries and pensions’ under sec 4(1){6)(») supra, p 371) ThisMT,^ 
tion obviates a part of the difficulty by providing an artificial place °* 
one case Smce-jesidents_are chargeable on mcorae^accrflmgjn^ny^paJt 
world,jt .cannot make any difference m’fEelf.case whether^income is 
accruing abroad or'is deemed to acc ruejn Jndia T he mam e ffect ofJheJ^ ^ rt 
tion is to*charge non residents on salary an3'pension"earned m India e .. - 
actually accrues abroad and is*received abroad''"'*'*-*— ~ 

J It may be noted that this Explanation does not apgl} ^to-ealary-p*^^-' 
/foreign government to its employee because salary payable by a foreign g y 
I nlent IS noVfaxable uhder'The'Head “salaries” (sec 7) and this Explan 
1 confined only to income taxable under the head * salaries ’ Thereto 
j payable to a sen ant of a foreign gov ernment may be treated as accruing 
? though earned in lndta(16) 


Sub-sec (1) Expin 3 Dividends deemed to accrue in - bT 
It was held in 6 I 1 v Goldie(Yl) that dividends paid_outai 
foreign companies doing business in India were income accruing without i 
were not assessable m the shareholder’s hands "under the Aetjus 
This Explanation was enacted in 1939 to supersede that decision ... ywtfd 
Explanation dividends paid abroad by an Indian company out of T T0 [ l *tS^L e fl » 
to tax in India are deemed to be income accruing in India and ther eto e_ ^—^ 


India - 


(12) In re Aurangabad JIi/ls Lid 11*.It 
45 Bom I2SC 1 ITC 110 

(13) 1033 I T It C03 

hi) St* *1*0 Gresham Life A»*e* Society 
r Buhop 1002 \C 2S7 207 4 TC 4<M 
The decision of the Mid H C to the con 
trsry In bt&uuQadt Haiti Ltd x C I T 
2 ITC 213 i» it is «tiEmitted incorrect 


Sptddmg Dinya ** 




*1937 ITP 400 
(1C) C I T ▼ Pkra 
3 11 C 237 vrhleh w IZtetA ** 
before the enactment of the T 
4(1) and Lxpln. 2 thereto 
(17) IL.lt 65 Bom 731 
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non resident ..shareholder receiving such dividends abroad would be chargeable t S 4'1) 
ontiiem under sec 4(l)(c) (He may also be entitled under sec 48 to refund of *EspIn 3 
income tax in respect of such dividends) It is not necessarily the whole dividend j 
that is deemed to be income accruing in India It is deemed to accrue m India r 
only “to the extent to which it has been paid out of profits subjected to income tax 
in the taxable territories ” Formerly this Explanation applied jn the case of 
all companies After the amendment made in 1948 it applies only in the 1 
case of Indian companies' (For the definition of "Indian company, ’ see sec 1 

upAfr 

The basis of the Explanation is that if a foreign company’s profits accrue in 
India, the dividend paid out of those profits must also be held to accrue m India, 
because the income of the company and the dividend income of the shareholders 
are derived from the same source(18) No doubt the profits of a company do 
not materialise into a dividend for the shareholder till the dividend is declared 
but nonethel ss when the dividend is declared, the ultimate source of the 
dividend is the same as the source of the profits made by the company(19) 

The Federal Court held in Gov Gen in C v Raleigh Investment Co Ltd (20) 
that the Explanation deems dividends to be income accruing m India when the 
source of the dividends is Indian and that in making such dividends liable to 
income tax on that basis thfe Indian Legislature is not giving its law any extra 
territorial operation and further held that even if these provisions have extra 
territorial operation they are not ultra vires the Indian Legislature These dicta 
of the Federal Court received neither assent nor dissent from the Pnvy Council 
who, m appeal affirmed the judgment of the Federal Court on another ground(2I) 

The Bombay High Court held in Caltex {India) Ltd v Q I T (22) that the autho 
rity of the above mentioned judgment of the Federal Court on the validity of this 
Explanation has not been shaken by any of *the subsequent pronouncements of 
the Federal Court or the Pnvy Council See further under sec I, "Territorial 
connection, and extra territorial operation of the Act, ’ p 8 


The words in the Explanation— to the extent to which it has been paid out! 
of profits subjected to income tax in the taxable terntories’ —are qualifying words] 
inserted to indicate that the source of the dividend should b© m the taxable tern I 
tones The Explanation refers to the source of the dividend but not to the situs! 
of the Bhares The situs of the shares 13 the place where the share register is 
hept(23) How, the situs of the shares may he matenal m the case of any attempt to 
levy a tax like estate duty or legacy duty on the corpus of the shares But when 
the attempt is to tax income and not the corpus and the question to be considered 
is the place of accrual of the dividend mcome, the situs of the shares has no 
iraportancc(24) 


Sub-sec (1) Exp In 4 Remittances from Merged Territories and 
Part B States --See the paragraph headed ‘Remittances of earlier profits" m the 
Chapter ‘The Taxable Tcmtones, Merged Temtones and quondam Part B States * 
p 890_ 


(18) Per Vise Care L C Swedish 
Central Ely Co v Thompson 10-5 A C 495 
604 (II L ) 0 T C 342 375 

(19) Gov Oen \nC v P.ahigK Jared 
mentCo Ltd 1044 IT R 265 275 on appeal 
to PC 1D471TP 332 

(20) 1044 ITR 265 

(21) 1 aleigh Investment Co Ltd v 


Qoi Gen i n-C 1947 IT R 332 

(22) [1952] 211T R 278 

(23) Bradbury v English Sewing Cotton 
Co 8 TC 481 503 |HL) Erie Btaeh Co 
r Alt Oen of Ontario A LR 1930 PC 10 

(24) Oov Gen »»C n Raleigh Inrest 
ment Co Ltd 1944 IT R 265 278 on appeal 
toPC 1947 I T P 332 


13a 
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Sub-sec (2) Remittances by a non-resident husband - 
Purely voluntary allowances mado bj a husband to his wife (without any legal 
Obligation under a contract or a judicial order) arc not the mcomc_of the wife for 
the purposes of the Act and therefore they arc not taxable under this section^) 
Apperception to this rule is provided in sec 4(2) under which allowances remit 
by a non resident husband to his wife resident in India arc taxable as the 1 ^ c ° m ' 
of the wife if the remittances arc out of the husband's income which hasnot- 
uncluded in lus total income Remittances out of the husband's total income 
not deemed'ldTjc - the income of the wife, as otherwise the result would be “ 0Q , 
taxation The sub section would not applj if the remittance is out of thehusban 
capital The Madras High Court has held that under this sub section the am _ 
is taxable as the wife’s income of the year in which she rcceiv cs it, although the w 
remittance might have been made b) the husband to his banker or other age 
an earlier ycar(25a) 

The provisions of this sub section are not vUra vires the Constitution{2o5) 

The sub section applies oven if the husband is completely 
Indian taxation and no part of his income lias been or can be brought o 
under this Act In Ram Amnt humrar \ C I T (1) the wife of the Rnia : w 
quondam Kalsia State resided in British India and received an annM ® ^ 

from her husband A Full Bench of the Allahabad High Court held that ^ £f 
tanccs from her husband were tavablo as income which must be 
this sub section to have accrued to the wife in British India though 
as a So\ ereign Ruler was immune from British Indian taxation It w ^ 
held that the asse see, by reason of her being the wife of a Ruling wi ^ m 
exempt under the canons of international law from taxation tness 0 f tbs 
respect of whatev er was, or was deemed to be, her income The corre « the 
decision is not open to doubt, but certain dicta m the judgments rec ^ 
effect of this Explanation require reconsideration It is submitted tha ^ 
does no more than two things—it deems amounts remitted from a c ^ fle 
to be the income of the recipient and secondH, it fixes the place of acc tator y 
taxable terntones But while it merely creates artificial income ,t to ^ 

source so as to bring it within sub _ec ( 1 ) of this section, it does not ae ^j. (o 

necessarily chargeable nor docs it expressly or impliedly deprive it o ^ r3V e 
exemption under other provisions of the Act Again, sub sec (2) Temx ttatices 
an absolute presumption of taxability against the wife m respect of « e conditio^ 
(irre pective of their true character) receiv ed from her husband under ^ to 
set out m the sub section It is submitted that the sub section mus ^ ^ trt/f 
apply to those remittances which are made to the wife in her warocre ^ -^ho 
If the cost of certain goods ordered out by the husband is remitted to gat[ ,f 3C tion 
acts as the purchasing agent of the husband or if the remittance is in fill 

of a pre-existing loan re pa} able from the husband to the wife the par i 
tbe characters of principal and agent in the first case and of borrower 
in the second, and sub sec ( 2 ) would not apply to such remittances 

INCOME EXEMPT FROM TAX ^ 

Sub -sec (3) Scope —The opening sentence of this sub section of 

tuted in 1939 for the words “This Act shall not apply t o the following .— 

(25) See post under sec 4(3) (tn») Volun Hussain v C I T [19^ 

tary payments Testimonials and personal 848 ^ / T u 

gifts Regular allowances p 238 (256) Jandb Jameeto mna 

(25a) Badima Bicv v C I T [1956] 30 [1956] 29 I T P 246 

ITR 742 See also Janaba Mvhamad (1) 1946 JTP 5Gl 
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income ” But no corresponding change was made m sec 2(15) which still defines 
“total world income” as including all income, profits and gams wherever accruing 
ofaftsing'^exceptiiicdtae lo which, under the provisions of sub section (3) of section 
Act'does not apply” ” No change of any practical importance seems to 
have been effected by the alteration of the opemng sentence of this sub section , 
The classes of income enumerated in this sub section are not only excluded from' 
the taxable income jof the asses c ee but also from his total income In other words/ 
they are notto be taken into computation for the purpose of determining either the 
ta gfljlg income or the rate of tax3tion(2) 

The sub section excludes certain classes of income, profits and gams from the 
total income of the person re ceiving them Here the word ‘ receiving is not 
used in contradistinction Toth ^"words' “accrued ’ or ‘arisen,” nor is it used to 
denote the person actually receiving the income as distinguished from the person 
whose income it js deemed to be under the Act “^Received* in this sub section 
means not only actual receipt but also whatjs deemed to be received under-the 
Act a3 Cbagla C~3T said in G 1 Tv Navajbai Gamadia(3 ) In that case a 
Parsi had created a revocable charitable trost of securities and the income of the 
revocable trust was deemed to be the income of the settlor under sec 16(l)(c) Held, 
the settlor was entitled to the exemption «onferred by cl (t) of this sub section in 
respect of the income of the charitable trust although the settlor did not actually 
‘receive ’ the income It is doub ful whether this decision is superseded, so far as 
charitable trusts are concerned by the amendment of cl (t) made by the Income 
tax (Amendment) Act, 1953 as noted below(4) But the principle of this decision 
still applies in other cases covered by this sub section, for instance m the case of a 
revocable trust of property yielding agricultural income, the income would be 
exempt from tax under cl {tut) of this sub section in the hands of the settlor whose 
income it is deemed to be under sec 10(1 )(c) 


The exemptions embodied in this sub section may be divided into two_cate., 
gones —exemption to which certain classes of income from, their very nature .are 
'untitled, and exemption to which the character of the*assessee entitles him In 
the"fiTsfc category arc agricultural income (cl (inn) ) and income derived from 
property held upon charitable or religious trusts (cl (t) ) In the case of these 
classes of income, ‘the exemption is conferred and conferred indelibly on a partic 
ular kind of income and does not depend on the character of the recipient as 
Lord Macmillan said in G 1 Tv Str Kamesfncar Singh(5) Instances of the second 
category of exempted income are the income of local authorities (cl (tit} ) and of 
Rulers, Consuls and other diplomatic officers (cl (a) ) 


A receipt may not he ‘income at all within the proper connotation of that 
term and yet may come within the express exemption m this sub section, due to the 
over anxiety of the draftsman to make the fact of non taxability clear beyond 
possibility of doubt(G) In other words from the fact that a certain receipt is 
exempted under tins sub section it must not be assumed that but for the exemption 
it would necessarily be taxnble(7) 


(2) See ante under see 2(15) Income 
exempt from tax p 63 

(3) 1948ITR 109 

(4) Sea post under Change in 
Jaw effected by amendment in L9o3 

p 197 

(5) 1935 ITR 305 303/9 (P C) appl.ed 
in ltaja Mustafa Ah Khan r C I T 1948 


ITR 330 340 (PC) 

(6) C l T v Skate H altace d. Co 11 U 
59Cal 1343(PC) 6ITC 178 Mahammal 
Tarvq In re 1938 ITR I C fie* , 
the note under cL (c) of UiU mi!, 
section 


(7) Ram Amnl Kuntear y O 1 T 10it} 
ITR 661 6S9 (FB ) 


S 4(3) 

H 
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Burden of proof —The onus of showing that a particular item of income 
falls within any of the clauses of this sub section is on the asses c ee(8) See further 
ante under “ Burden of proof,” p 10 and p 29 

SITB-SEC (3) CL (i) CHARITABLE AND RELIGIOUS TRUSTS 
Amendments —The present cl (i) was substituted for the following clauses 
bv the Income tax (Amendment) Act, 1953, with effect from the 1st April, 195 
‘ (t) any income derived from property held under trust or other legal obh 
gation wholly for religious or charitable purposes, and in the case o 
property so held in part only for such purposes, the income applied, or 
finally set apart for application, thereto 
(i u) Any income derived from business earned on on behalf of a , re ^°^ ^ 
chantable institution when the income is applied solely to the purpo 
of the institution and— {} 

(a) the business is earned on m the course of the carrying oat o 

pnmary purpose of the institution, or , 

(b) the work in connection with the business is mainly came on 
heneficiancs of the institution ” 


In the new cl (i) the present paragraph (a) of the Proviso was substitu 
following paragraph by the Finance Act, 1955, with effect from the 1st Ap > ^ 

‘(a) if it is applied to religious or chantable purposes without t e 

temtones but the Central Board of Revenue may, in c ® , ^ 

perty held under trust or other legal obligation created ^ 
commencement of the Indian Income tax (Amendment) Act, 
income wherefrom is so applied, by general or special order, 
it shall not be included in the total income ” . 

In the last paragraph (at the end of sub sec (3) ) which defines chan^ 
purpose’, the words ‘ clause (to) were omitted, and the words i» eposes" 
property held under a trust or other legal obligation for private religious,p j^ ome . 
were substituted for the words “income of a private religious trust o) 
tax (Amendment) Act, 1953 with effect from the 1st April, 1952 ^ 

Essential conditions —In order to support a claim for exempt' 
income under cl (i)» the concurrence of four conditions is essential 

(o) The property from which the income is derived sho uld ^ 

trust or other legal oWigatton f t ^ nrnOS ^ 

(6) The propertyshould be so held for (t) religious or (i p chartlabley ^x ^- f 
(c) In the case of property Tield vyholly f gi-ior-xehgiousjorcbat^^^ ^ ^ j. 
poses the exemption is confined to only such portion ofits in ja 
in fact applied^ orjtccumulated for application to such purposf' ’ ^ e« 
fhecase~bf property so heldm part only foi reh^Tous_orthan&, ^ 
the exemption is confined to income irufact applied or nnaIIyJ e c ^ n ( 5 bl< 
application to such purposes , Income ‘finally set apart f° r . re iyt« 
pur poses means that it must be identified as appropriated 

( 8 ) Bacha Gu-dar ~v C I T [ 1055 ] 27 Produce Exchange Ltd 1 ° ^ 

ITR 14 (SC) C I T v \ tnhalancamy 307 327 , _i/«elr '# 

\aidu [I0o6] 29 ITR 529 (SC) Keren (9) The word wholly » c ‘ c / T 

Kayemeth te Jtvoel Ltd v I R 17 TC to the word solely 

27 58 (HL) Charvsxla Daset lore 1940 -ITC 443 AIR 1928 I**}? 

ITR 30- 370 376 Loiamanya Tilal etc by P C enb nom HoW*™ 0 ? g fj 

“ -- .. luaY C I T AIR 1030PC' 
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Fund In re 1942 ITR 20 33 Lata Indr a 
Ven In re 1940 ITR 187 199 Amntvir 
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such purposes(lO) If the income is accumulated or set apart for apph S 
cation to religious or charitable purposes and secures exemption on that 4(3) (i) 
ground, and m a subsequent year ceases to be accumulated or set apart 
for application to such purposes or is actually applied to a purpose 
which is neither religious nor charitable, the income would be deemed 
to be the income of such subsequent year and brought to charge as the 
income of that year(ll) 

(d) The exemption is restricted to such portion of the income as is in fact 
applied, or accumulated or set apart for application to religious or chan 
table purposes tcithin the taxable temtone$( 12) The territorial Jmut of 

application of income— viz.- the taxable territories—is"as essential to 
secure exemption as tKenaturcof thepurpose^lfcTeligiouS orchanlable 
But lfiifnoressentiarthat the trust itself should be expressly confined 
to purposes within the taxable territories If the trustees, as a mailer 
of fact though not as a matter of legal obligation under the trust , restrict the 
application of the income to purposes within the taxable territories, that 
would be sufficient compliance with the clause 

Having regard to the wording of the clause even in a case where the trust is 
wholly for religious or chantable purposes, the whole or a part of the income may be 
brought to charge on the ground that it is in fact applied to purposes other than 
chantable or religious or to purposes outside the taxable temtones and thus the 
portion of income entitled to exemption may \ary from year to year See further 
post notes to the Proviso pp 219/20 


Change m law effected by amendment in 1953 —The present 
cl (i) has been substituted for the old els (*) and (t a) by the Income tax (Amend 
ment) Act, 1953, and applies for the asses ment 5 ear 1952 53 and onwards Cls 
(*) and (» a), as the} stood before the amendment have been reproduced ante 
The mam points of difference between the old clauses and the present clause are as 
follows — 


(1) In 0 1 Tv Naiajbai GamadiaQ.3) where a Parsi had created a revocable 
chantable trust of secunties(14) and the income of the trust was deemed 
to be the income of the settlor under sec 16(l)(c) the settlor was held 
entitled to exemption in respect of the trust income under cl (*) as it then 
stood The present clause, unlike the old clause is made 'subject to 
the provisions of * sec 16(l)(c) If the object of the amendment was to 
supersede the decision m Gamadta s case the language employed is sin 
gularly ill suited to achieve the object Sec lC(l)(c) merely declares 
certain income to be that of the settlor winch in reality is not his income 
But after the income is deemed to be the settlors income m that section, 
the question of exemption under sec 4(3)(t) would apparcntl) still survive 

(2) Under the old cl (t) if the property was held wholly upon religious or 
chantable trusts exemption could bo claimed regardless of whethtr or 
not the income was in fact applied or accumulated for application to such 
purpose^ 15 ) Under the pixsent clause in no cose can exemption be 


(10) Jlokatnmait Ibrahim r C 1 T 
57 I A 260 (PC) Cf Incorporation of 
Tailors in Glasgow r I It 2 TC 297 31- 
and Society of II filers to the Signet v I P 
2TC -37 

(11) Tara (f) of tho Proviso 

(12) jrtgo para, (a) of tho rrovi«o 


(13) ISIS 1T P 109 

(14) See post under Creation of a eharl 
table or religious trust p 199 

(15) See In re TruAets of Ike Tribtinc 
193a I T It, £40 269 (du«cnting Judgment 
of Tckchand J which was upheld by F C. 
in appeal, 1039 ITT 415) 
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. J® \ claimed unless in fact the income 13 applied or accumulated or «et 1 

^W/(v * or application to religious or charitable purposes(I6) 

(3) The old cl ( 1 ) granted exemption irrespective of the question whethe 
income was applied to religious or charitable purposes within the ta: 
temtonts or not The present clause confines the exemption to 
such portion of the income as is applied or accumulated or set a 
for application to religious or charitable purposes within the ta: 
territories In other words, the public activities of the trust nrns 
earned on within the taxable territories to qualify for the exemj 
under the present clause foreign chanties are no longer entitlec 

exemption(17) 

(4) The old cl (1 a) granted exemption m respect of the profits of a busi 
earned on on behalf of a religious or chantable institution, on the fi 
ment of certain conditions Where the business itself was held on ti 
the profits of the business were held entitled to exemption under the 
clause (t) even if the conditions set out in cl (t a) were not fulfilled 
the ground that cl (t a) was an additional ground of exemption and 
not derogate from the provisions of cl ( 1 ) The provisions of cl (i-a) 
now enacted m the form of a Proviso(18) to cl (t) The results o' 
amendment are discussed under the notes to para (b) of the Proi 
post, p 219 

Source of income must be held under trust or other le( 
obligation -—It is clear that this clause can have no appli cation _imle^s- 
source of thejncome is some 'property an d, furthe r the propert y is h eld-ffM 
or in part for some religiouS_or chantable purpose^'’ ThiTpfopertyTEself should 
made the subject of a trust and the"inc5Hie must directly and substantially a 1 
from property so held under trust If a managing agency is earned on by 
in their capacity a* trustees in pursuance of directions contained m the trust pl 
the managing agency itself would be property held under trust and the managf 
agency commission mav be exempt from tax under this clause even n no 
moneys are invested in the purchase of the managing agency and even thong 
income is earned by the trustees rendering services in their office as 
agent (19) But if merely the mcom e^and not the source of income, is held 
a char itable trust, no exemption__can be claimed under this^clau^e(20r~’ . 
enrolment* and exammatioiTfees receded by a Bar CouhciTaruuot exempt unde t 
clanse(21) A university professor who dedicates the salary he receives 83 
fessor to a chantable purpose cannot claim exemption in respect of the ea {■_ 
dedicated, because the salary is not income denved from property held uo * 
chantable trust but is merely the personal income of the professor appheo 
chantable purpose(22) Similarly a^share of profits of a tradmg firing c 
by^the partners to a chantable purposebs not exempt(23) In a case where i°*\° 


prunes are remitted to India and the : 

(10) See the substantive part of gub sec 
(3J(*) and para (e) of the Proviso 

(17) See the substantive part of snb seo 

(3)(») and para (a) of the Proviso 
(18} See para (h) of the Proviso 

(19) J A Trust v C J T [19^71 
32 1 T R 535 (SC) But exemption may now 

be denied under para (5) of the Proviso 
see p 219 

(20) / C Lull Chaudhary v C I T 

[Hh>7J 31 I T It -20 1 1 tram Dj> (ornn 

v C I T [II 61 2J IT It -6 


e moneys which were not impresses — 


(21) C J T V liar Comtf 
1943 I T R 1 15 Bar Coined * 

C 1 T 1949 ITP 452 Q 

( 22 ) CITy EggarJlTC^ t 
CITY ThaLur Dass BhaW**'™ 

IT R 275 , 

(-3) La eh man Das A arat* D** £° 
I1C 37S J L.R 47 AU 93 AJ * ^ 

All 115 See farther under *cc 3 , Lett 
cation of income and its divrr* ,f,n 
n Jin# title p 90 
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charitable trust before they came mto India ate allotted to a charitable trust after g 
their receipt in India, no exemption can be claimed under this clause in respect of 4(3) (i) 
such profits(24) 

The clause applies not only to trusts in the English sense but also to property 
held under ‘ other legal .obligation ” a phrase which includes Muslim IVakfs and 
Hin du endow ments(25) and which also cot era a case in which the trustees of a 
settIemontTanTtopa} the income to other trustees who m their turn are bound to 
apply it for religious or charitable purposes(l) 

"Property "—The word property m this section as m sec 42(1) is a 
word of verj wide import m the context(2) It has been held by the Privy Council 
to include the stock and goodwill of a press and newspaper(3) and the organisation 
and undertaking as well as the fluctuating stock of yarn and cloth of a spmners 
association(4) “Property” would also include a business no less than cash or 
securities In Charitable Gadodia Swadeshi Stores v C I T (5) a business was held 
under trust for charitable purposes and the profits of the business were held to be 
exempt under this clause Likewise m C I T v Jladhasuami Satsang Sabha(6) 
profits from industrial and commercial concerns started and held in trust by a 
charitable and religious society, and m C I T \ Breach Candy Swimming Bath 
Trust(7) the income from charges made for admission and refreshments by a smm 
mrng bath held on trust were held entitled to exemption under this clause as income 
from property held under a charitable or religious trust Managing agency is an 
office but it is nonetheless a business and is consequently property and can therefore 
be held upon trust(7a) But where the trust-income consists of business profits 
the additional requirements of para (b) of the Proviso must be complied with to 
secure exemption for such profits(8) A right to receive income from a property 
even though through the intervention of trustees is property(9) and such a right 
can be held under a legal obligation” for a charitable purpose(lO) Property 
which is terminable by efflux of time or by notice eg a leasehold interest or an 
agency is nonetheless property and can be the subject of a religious or charitable 
trust (1 On) 


Creation of a charitable or religious trust —No formal deed, 
nor any other writing is necessarj to constitute a religious or charitable 
trust still Ic^s to constitute a legal obligation (which would suffice for this 
clause) binding on the person holding the property(ll) A charitable trust may be 
created by any woid3 sufficient to show the mtention and it has frequently been 
held to be created by the use of words which are primarily words of coudition(12) 


(24) C I T v Mahomed Kassun Eotclher 
2 I T C 488 See also II alsh v Randall 23 
TC 55 Cf Raja Raldeo Das B\rla v CIT 
[1955] 271T R 467 

(2o) In re Trustees of the Tribune 1930 
ITR 415(PC ) Istcar Copal Jew v C I T 
1950 ITR 743 

(1) \allabhdas Kareondas hatha y 
CIT 1947 ITR 32 45 

(2) J K Trust y CIT [1957] 32 
I T R 63o (S C ) O I T v Aorfhaswanu 
Satean? Sabha [1954] 25 IT R 472 520 See 
also CIT v Cummbhoy Ebrahim «t Sons 
1935 IT R 395 400 (F C ) 

(3) In ro Trustees of the Tribune 1939 
IT R 415 

(4) AS India Spinners issn. y CIT 
1944 ITU 4S 1 * 4SS 


(5) 1944 IT R 385 

(6) [1954] 25 IT R 472 

(7) [1955] 27 I T R 279 

(7a) J A Trust r C I T [19„7] 32 
I T R 535 (S C ) 

(8) See post notes to para (6) of the 
Proviso p 219 

(9) M F Moot la Sons Ltd v Official 
Assignee Rangoon 63 LA 340 

(10) ratlabhdas Karsondas hatha y 
CIT 1947 ITR 32 

(10a) J A Trust y C 1 T [I9j7] 32 
ITR 535 (SC) 

(11) All India Spmners Assn y CIT 
1944 ITR 482 487 (PC) See also Trus 
tees hagore Durgdh y C I T [1954] 26 
ITR 805 

(12) £7 I T y Thahur Doss Dhargam 
[1953]24ITR 275 
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.S* ^ on S aa there is a clear and unequivocal manifestation of intention to creates 
4(3) ( 1 ) religious or charitable trust and there is a formal divesting of the ownership of the 
property on the part of the donor and ■vesting of the same m another or even in the 
donor himself as a trustee, tho dedication is complctc{13) The fact that the choice 
of charitable purposes and determination of the time of actual application of the 
income to charitable purposes are left to tho discretion of the trustees would not 
invalidate the trust(l3a) This rule of law applies to IImdus(14) and Mahometans 
(15) But there can be no real dedication—not even bj execution of a deed— 
unless tho owner completely divests himself of hi 3 ovncrship(16) Whether the 
owner has so divested himself or not 13 to bo determined by tus subsequent nets 
and conduct(17) Kama, J, said in Hanmantram Itamnath v C 1 T (18) 
Although the Indian Trusts Act docs not apply to charitable trusts it is clear 
that the three certainties there described are required to create a charitable trust. 
They are (t) a declaration of trust which is binding on the settlor, (tt) setting 
apart definite property and the settlor depriving himself of the ownership thereof* 
and (ni) a statement of the objects for which the property is thereafter to beheld 
In case of ambiguity in the statement of the objects, extraneous evidence may be 
admitted to determine whether the objects are cbantable(19) 


There are three modes in which a voluntary transfer of property in favoui 
of a temple can he validly and effectually made 

(t) dedication of property directly to the deity, which would not need 
compliance with the provisions of the Transfer of Property Act, 

(tt) transfer of property by way of gift to the trustee of a temple comply 1 *? 

with the provisions of sec 123 of the Transfer of Property Act, 

(in') creation of a trust(20) 


An allocation of specified property or fund is essential for creating a ' a 
charitable trust as well as for effecting an endowment Merely mating 1 ® 
in accounts to the credit of a chanty or a temple, without setting aside and *PP 
pnating the sum credited, does not create an endowment or a trust or any . }3 
legal obligation(2I) This is so even if the person in whose accounts the ea tj 
made is himself the trustee of the chanty or the temple(22) The mere p ^ 
of appropnating the income of a certain property to a chantable purpo e do ' ^ 
amount to a valid dedication or trust,—-it is merely a case of application 011 '• 

and does not avail to secure exemption(23) __- 

(19) Re Simson s Estate (1946] - Ml ® 


(13a) C 1 T v Sardar Jndra Singh 
Trust [1956] 29 I T R, 781 J K Charitable 
Trust v C I T [19u5] 28 I T R 110 

(14) h, arasitnha Sieami v VenLalahngum 
I L R 60 Mad 687 (F R ) AIR 1927 Mad 
646 

(15) Shah Ah Hammad v Mohammad 
Razir Ah AIR 1929 All 329 

(16) Birtndra Ktshn v Bahurta Saras 
uyzli AIR 1934 Pat 612 Jaicarlalshmi 
Janardan Jtnv Khiltsh Chandra AIR 1932 
Cal 419 Sam Dhan v Prayag Rarat AIR 
1921 All 37 

(17) J/artifiv GopalKnshna A IR 1932 
Bom 30 j 309 

(18) 1948 ITR 716 718 


~(20) Ramanathan Ch&ttutr V fjjo 

CIMiar IL.R 1945 Wad 500 |4 j 

levxxr Oopal Jew v C I T 1950 n i f 

(21) Hanmantram Ramrwlh 

1946 I T R 716 Soomram Ramnirm ^ 
v Alagu Nachiyar Roil 40 l9 l9 

(PC) C J T v KaUchandMd>^ f 
I T R 304 See also Chambers v o 
ILR 1944 Mad 617 (PC) p^nxaf^ 

(22) Ramanathan Chtlliars ta» 
ChetUar'l'LV 1945 Mad 500 -Chart* 

(23) AlhtramOostcarniv Shyam' 1 ^ 

Nandi ILR 36 Cal 1003 PCLfj 
Reddi v Tammi Peddi AIR * ,<j I fS- 

Jyotiskican Kalimata v C J 3 194? 

703 C 1 T v Afl/ecW -Meow , r 
ITR 304 306 Ram Ran *'3** 1 
Iron of Bi har 1942 ITR 446 
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Hindus and Muslims c-annot create a revocable trust for charitable or religious S 
purpO'e?(2t), but Par’ll, being governed by tbe principles of the common law of 4(3)(i) 
England, can make a revocable charitable trust of personalty(2o) As regards the 
question of exemption of revocable charitable trusts see ante under ‘ Change m 
law effected by amendment in 1953*, p 197 

If a deed contemplates tho foundation of a charitable institution but under 
the terras of the deed the foundation of the institution is to be left over till sufficient 
funds are accumulated and in tho meanwhdo the settlor is given tho power to 
borrow on the secuntv of the trust property and otherwise utilise the assets for 
his own purposes, the deed docs not create a trust wholly for charitable purposes 
and until the foundation of the institution no part of the income of the trust would 
be exempt under this clausc(l) The fact that the deed is amended after the year 
of account is immaterial, for the Court has only to look to the provisions of the 
deed as thev stood in the j ear of account(2) 

Apportionment by lime —When property is settled on a charitable trust it 
is only the income accruing after the date of the dedication that would be exempt 
and not the income earned up to that date(3), the income of the year of dedication 
must be apportioned accordingIy(4) The House of Lords decision in Rex v 
Special Comrs (Ex parte Dr Bamardo s £Iomes)(f)) establishes that when a testator 
bequeaths his residuary property to chant} the income of tho residuary property 
is entitled to exemption only after the estate is fully administered and the net 
residue is ascertained for till then tho residuary legatee has no interest m any part 
of the testator s property(G) 

Property held in part only for religious or charitable purposes — 

Four cases arise of property being held in part only for religious or charitable 
purposes — 

(1) The whole propert} ma} be dedicated to an idol or settled upon chantable 
trusts, subject to a portion of the income being given to the Sbcbait or to the 
grantor’s heirs or other persons(7) 

(2) The heirs may take the property beneficially but subject to a charge 
in favour of chanty or an idol(8) Delivering the judgment of the Privy Council 
in Uar Narayan v Surja hunuart(9) Lord Shaw said that in cases of partial 
debutter endowment it is a question of construction whether the idol is the true 
beneficiar} subject to a charge in favour of heirs or other relatives for their mam 
tenance or whether the heirs are the true beneficianes of the property subject 
to a charge for the upkeep, worship and expenses of the idol 

(7) Manohar Mukkerji v Bhupendranath 
JUulkerji ILK 60 Cal 452 48S (FB) 
(reviewing the authorities) Jaqadmdra 
Both v Ran i Uemanta human 6 Bom L R 
765 (PC) Oopal Lai Sett v Puma Chandra 
Basal 491A 10O Ishwaree Bhubaneshwarec 
v Braja Nath MLR (1937] 2 Cal 447 
465 (P C) See also Trustees Nagore 
Purgah v C I T [1954] 26 ITR 
805 

(8) Ibid 

(9) 48 IA 143 145/6 AIR 1921 
PC 20 


(24) This point was not argued in C I T 
v Sariar Indra bmgh Trust [1956] 29 I T R 
781 

(25) C 1 T v haiajbat Oamadia 1948 
HR 109 

(1) C l T v Naidu Industrial Educa 
tumal Trust 1942 ITR 3u8 

(2) Ibid 

(3) C 2 T v Jerbax JFadia 1 ITC 255 

(4) I allabhdas Karsondas Natha v 
O I T 1947 ITR 32 

(6) 7TC 646 

(6) This decision was followed in Mane 
Celeste Samaritan Society v I R 11TC 226 
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(3) The owner maj retain the property in lumself hut grant the community 
or n section of the community an easement over it for certain specified purposes, 
eg where a Hindu builds a bathing ghat on the bank of a river and allows his 
community to use it(10) 


(4) The property may lie held upon trust to apply a specified part of tie 
income to charitable purposes and the balance of the income to nan-charitable 
purposes(ll) For instance, where a \\ ahf is created with a direction to» spp‘7 
half of the income to chanty and the other half for the benefit of the wafafsdes 
cendants, the property is held in part only upon chantablc trusts and half the income 
which is set apart for chanty is exempt under this clause while the other ha o 
the income is chargeable to tax(12) However, tins type of cases where a* *Py/\ 
part of the income is directed to be applied to chanty should be distinguished ro ^ 
cases where a specified part of the corpus is held upon chantable trusts b 
specified part of the income is set apart by the author of the trust for chan 
purposes the case falls within the second part of the present clause, ti- P T0 P' \ 
held in part only for chantable purposes But where a definite specified foj 
the corpus itself is held upon chantable trusts, the remainder of the corpus c> J 
settled upon non chantable trusts, qua the portion of the corpus which is««," 
upon chantable trusts the case falls within the first part of the presen 
since that portion of the property is held under trust wholly for chanU e P 
poses In Ckaturbhuj YatldbMas v C I T (13) a testator directed tna 
fourths of his estate should ho utilised for chanty, while the remaining one ^ 
was to be given in the discretion of the trustee to the testator a descendants 
the three fourths of the estate fell withm the first part of cl (t) of sec *1 ) 
property held in trust wholly for chantablc purposes 


Where some objects are chantable and some 
The Pnvy Council held in Mohammad Ibrahtm Riza v G 1 T (14) that ^ 

1 several objects of a trust some of which are chantable and some non . ^ 

I and the trustees in their discretion are to apply the income to any of o ^ er 

the whole trust fails and no part of the income is exempt from tax mU3 t 

words, where the objects are distributive, fcachjvnd every one of the op) 
be chantable in order that the trust might be upheld . n coine 1 3 

reason is tbat'in“suchTcases ncPdefimte parfof the property or of it' 1 . ^ 
allocated to charitable purposes and it would be open to the trustees to ^ 1S 
whole income to any of the non chantable objects That in fact tne^ 
apphed only to chantable objects is immatenal A simple instance 01 * f a r 
objects is a gift for chantable or benevolent purposes ’ Such a gift * eVO le»t 
the trustees may apply the whole income to benevolent purposes anti , c j| an tabh 
purposes are not neeessanly chantable(16) Similarly trusts for —" 


(10) Ilemanta A uman v Gann 
Shankar Texoar i ILR 1941 All 401 
(PC) 

(11) See C I T v Aga Abbas Ah Shtrazt 
1944 ITR 179 184 and C I T v 
Ibrahtmji Hakimji 1040 IT P SOI 
519 

(12) C I T v Jamal Mohamad Sahib 
1941 ITR 375 

(13) 1940 ITR 144 150/1 

(14) AIR 1930 P C 228 57 I Jt 260 
(affirming AIR 1928 ISag 10 2 ITC 
443) 

(15) i robynabtd Stud Farm In re 1938 


ITR 114 Lokamanya T p «8 

National Trust Fund In re itf 

Mercantile Sank of India ( 9 , 

In re 19421 TR 512 C 1 fL fro*** 
Ali Shtrazt 1944 ITR .-0 Reil 

Bhtmjtv C I T 
Special Comrs (Ex ~ 

Conference) 10 TC 73 See i, , fl J 
Plays Ltd v J R 30 TC 1<> 7 ( 

I R v City of Glasgow Police A 
34 TC 76 99 I0-(Ht) n 0 ,cnt**l 
(16) Per Pa^er 4< 

Secular Society 1917 A C 
(HL) 


Juh'C 
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or philanthropic’ (17), ‘charitable or patriotic (18), ‘ charitable or public or 
benevolent’ (19) or ‘religion*, educational and other parochial ’(20) purposes are 
void 

The purposes for which a non profit making limited company is incorporated 
are to be gathered solely from the Memorandum of Association(21) Mere applica 
tion of income to chanty will not av ul to secure exemption if under the terms of 
the will or deed the income is applicable in the first instance to non chantable 
objects and only the residue (if any) is to go to chant) (22) If the settlor reserves 
to himself a power of appointment under which he might appoint to non charitable 
purposes the trust cannot claim exemption even though the power of appointment 
is m fact exercised m favour of a charitable object(23) 

The Mew that if among several distributive objects one is paramount and is 
chantable, the non chantable nature of the other objects is immaterial, cannot 
as a general rule be accepted for it introduces a dangerous canon of construction(24) 

But a clear distinction must be drawn between the object of a trust and the 
pouers conferred upon the trustees as incidental to the carrying out of the object 
If the only objeot of a trust is the construction and maintenance of a swimming 
bath which is a purpose of general public utility, the fact that the trustees are given 
the power to supply or sell refreshments to persons who resort to the hath would 
not make the trust any the less charitable(25) 


CHARITABLE PURPOSES 


1 Charity in the legal sense —The last paragraph of sub sec (3) 
defines charitable purposes as including “relief of the poor education, medical 
relief and the advancement of any other object of general public utilit) ’ The 
definition is inclusive and not exhaustive or exclusive(l) (Reference may be 
usefully made to sec 18 of the Transfer of Property Act, set- 118 of the Succession 
Act and the illustrations thereto, and sec 2 of the Charitable Endowments Act, 
which deal with chanty) 

The words chanty’ and charitable purposes must be construed in their 
legal or technical sense which is different from their popular meanmg(2) “Charity 
is a word of art, of precise and technical meaning (3) But it is much easier to 
say that a certain case does not come within the doctnnc of chanty than to define 
the limits of the doctrine affirmatively(4) An exhaustive definition of chanty 
in its legal sense has never been attempted The cases in which the question of 
chanty ha3 come before the courts arc legion and not all the decisions even of the 


(17) Pe Macduff [1896] 2 Cb 4„1 4G - ’ 

(18) Ro Tetley [1923] 1 Ch 258 affirmed 
1924 AC 262 (H L) 

(19) Houston v Buns 1918 A C 337 

(HI) 

(20) Trustees of Cookstown Homan Calho 
lie Church v I II 34- T C 3*0 

(21) Tennent Plays Ltd v I It 30 Tf 
107 121 (C A) 

(22) Laurence v 1 R 23 TC 333 

(23) Hex v Special Comrs (In ro Rani s 
Trust) 8 T C 286 (C A ) 

(24) Per Lord Parker Bowman v Secular 
Society 1917 A C 40G 443 <H L ) Tennent 
Plays lid v I H 30 TC 107 124/7 (C.A ) 
But see I R v City of Glasgow Police 
Athletic Assn 34 TC 76 10.> (H L.) Scottish 
Plying Club Ltd v J p 20 TC 1 11 


Londonderry Presbyterian Church House v 
I R 27 TC 431 450 andfn (23) p 212 

(25) C I T v Breach Candy Swimming 
Bath Trust [1955] 27 ITR 279 See also 
/ R v City of Glasgow Police Athletic Asm 
34 TC 76 105 (HL.) 

(1) Arurv C I T 19451TR 465 469 
477 Mercantile Bank of India (Agency) Ltd 
In re 1942 ITR 512 518 

(2) Special Comrs v Pemsel 3 T C 53 
94 96 99 (H L) Rational Anti Vivisection 
Society v J B 1948 ITR Suppl 1 (ILL.), 
ierger Somerville 1924AC 496 602(PC) 

(3) Ter Lord Wright Rational Anti 
I insect ion Society t I R 1948 ITR 
SnppI 1 4(HL) 

(4) Per Rowlatt J Anglo Swedish 
Society v I R 16TC 34 38 


4(3)(i) 
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S highest authority, are easy to reconcile^) Since a technical meaning is attached 
4(3) (i) to ctnritv/ the whole subject is env eloped in an artificial atmosphere altoget-e* 
It is difficult to understand the exact reason why a gift for the prevention of crue l 
to animals generally should be a good charitable gift, while a 
‘ philanthropic ’ purposes which is for the benefit of mankind generally "bou. 
bad as a chantable gift(6) 

It bas been held that the proper construction of the words religion 3 ^ 
charitable purposes * should be not accordmg to the personal law of the 
but according to the general principles of construction of statutes which 
formly applicable to all commumties(7) But this proposition must ^ 

sidercd too wide in view of the observations of the Privy Council in The 


of the Tribune, In re(8) 

A trust for such purposes as a particular individual or individuals xna f 
to be charitable is bad, because there are many purposes which E(i , ^ 

acting quite bona fide, may regard as charitable but which the law . . 
regard(9) The fact that economists differ about the wisdom °‘® v? an 3 
would not put it beyond the pale of legitimato charitable trusts(lO) 

The word “charity,” if used simpltciler and without qualifications ot'b 
tions falls within the definition of “charitable purpose” given in this t c 1 ^ ^ 
bequeathed for “charity” would be held for charitable P ur P° ,c /' _ ,.| or 
property is bequeathed ‘for religious and chantablo objects ana the 
on to give an illustrative list of such objects, it is a valid charitab e ^ 
any of tbc illustrations docs not fall within tbo category of c J 
legal scn®e{12) Likewise where income is directed to bo utilised for {Vf l 
and charitable objects” of a society, it would be a valid chariUW ^ 

some of the objects of the society arc not religious or charitable si 


cannot be applied to such objects having regard to the terms c 


cchar** 1 


A charity once established, does not die, though its nature may ft 

Where a certain property is proved to have been held for many gen 
for chantable purpose®, the Court should presume tbc existence o 
tni9t(13) u n „t 

If the purpo«es art not chantable -per te, localisation of them wi 
them cliantable(16) 

Benefit to the community There can be no charitable trust m irv* 1 

iml**“i its execution involve® a !>encfit to the community rleem 
mav as economic ideas and conditions and ideas of social Mn,c _ ,.i 
to be regarded as l>nng for the benefit of the coinmunitv , and trusts ^ ^ *^ 5 

rr^nt of learning or education may fad to secure a place a s chantw —^ 

J IOIS (1!) UainrUv) * * 

IOIO I Tit 

(|») k*rr+l** 

< t T 1017 1TI 3 *** 

(14) v«r*>**J 
II 194SITI 
(M JIa »*»// *e*o it* 

IJ-I it Ml 4**s / l I* 

| 1 «J »f. *»»« Tr »*’ 


(j! I) i )i4mi TntMtt* r / 

I T L hot-r-l 41 4 J (II I.) 

(f) In f Tell y (1033) 1 fh ^ W> 
(f V) htTni^t tj I 2C-* (I* M 
C) l M»l * C / T I4.lt. 17 
t //■•.in' /"».<* » C IT A I !>. 

I; «lit M* l I T T Jamjl JIvAlrfaji 
*4i.) Mil ITL:% 
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that the learning or education is not of public value(17) As Lord Macmillan S 
Baid in Keren Kayemeik le Jisroel Ltd v I R (18), the law applies a purely objective 4(3 )(i) 
test it looks at the nature of the transactions and the character of the activities, 
and it does not look behind these to what may be the motive of the author of the/ 
trust The question whether a gift is for the benefit of the community is to be] 
answered by the Court by forming an opinion upon the evidence before it the! 
opinion of the donor being immatenal{19) 

Since benefit to the community is of the essence of a valid charity, it has 
been held in England that a trust for the benefit of animals would not merely on 
that ground be charitable While a trust for the preservation of animals useful 
to man is a valid chanty(20) a trust to provide refuges for the preservation of 
* all animals birds or other creatures not human” was held to be void on the 
ground that it was devoid of any benefit to the commumty(21) But where a 
trust for the protection and benefit of animals was calculated to promote public 
humanity and morality by promoting feelings of kindness towards animals and 
thus checking the innate tendency to cruelty, it was held valid as bemg of moral 
benefit to mankind(22) It must however be noted that Hinduism postulates the 
theory of transmigration of souls and therefore trusts by Hindus for feeding or 
preserving animals would be charitable as bemg of benefit to mankind without the 
further question whether the trust promotes feelings of kindness or humanity 
In Vallabhdas Karsondas Natha v C I T (23) “supply of fodder to animals and 
cattle” wa3 held to be a charitable object having regard to the customary law 
and common opmion amongst the Hindu community to which the donor belonged 


A fortiori a trust which the Court finds to be positiv ely injurious to the com 
mumty can never be regarded as charitable In Naltonal Anh Vivisection Society 
v 1 R (24) the House of Lords held that a society established with the object of 
securing prohibition or abolition of experimental operations on animals made for 
the purpose of discovering the means of alleviating the sufferings of human beings 
could not be classed as chanty Though the object of the Society might be to 
prevent possible cruelty to animals it would directly deprive human bemgs of 
the benefits discovered by such operations and was therefore gravely injurious 
to the community This case is a landmark m the history of the law of chanty 
Lord Snnonds, m the course of his speech, said “When a purpose appears broadly 
to fall within one of the familiar categories of chant} the court will assume it 
to be for the benefit of the community, and therefore charitable unless the contrary 
is shown and further the court will not be astute in such a case to defeat upon 
doubtful evidence tbe avowed benevolent intention of a donor But where 
upon the evidence before it the court concludes that, however well mtentioned 
the donor, the achievement of his object will be greatly to the public disadvantage 
there can be no justification for sajmg that it is a charitable object”(25) 
See, further post under “Charity must be of a public character ’ p 207 


(17) Per Lord Wright \aUonal Anti 
J insertion Society v I It 1948 IT R 
Sapp! 1 6(HL) 

(18) 17 T C 27 (H L ) 

(IB) Per Russel! J Re Hummdlenberg 
Beatty v London Spiritualistic Alliance Ltd 
[1923] 1 Ch 237 approved by H L in 
National Anti V tit section Society v J P 
1948 I T R Suppl 1 7 29 

(20) London University V Yarrow [1857] 
26 L J Ch 430 

(21) Re Oroie Orady Flowden v Law 
renee (1929J 1 Ch 557 varied, sub 


com A Q v Ploicden 1931 \VN 89 
(HL) 

(22) Re Wedgwood Allen v Wedgwood 
[1915] 1 Ch 113 84 L. J Ch 107 All 
these animal cases aro collected in 
National Anti Vivisection Society y I It 
1948 ITR SnppL 1 (HL) 

(23) 1947 IT P 32 

(24) 1948 ITR Suppl 1 followed in 
Animal Defence d. Anti 1 insertion (Society 
v / R 32 TC 55 

(25) 194SITR Suppl 1 2$ 
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2 Difference between English and Indian law of chanty - 
The English law of charity has grown round the Statute of Elizabeth {43 Elu 
c 4) the Preamble to which contained the following sketchy list of chant- 
able objects — ‘The relief of aged, impotent and poor people, the maintenance 
of sick and maimed soldiers and manners, the maintenance of schools of learning 
free schools and scholars in universities , the repair of bndges, ports, havens, canse- 
ways, churches, sea banks and highways, the education and preferment of orphans 
the relief, stock or maintenance of houses of correction, the marriage of poor 
maids, the supportation, aid and help of young tradesmen, handicraftsmen ana 
persons decayed, the relief or redemption of prisoners or captives, the aid or 
ease of any poor inhabitants concerning payment of taxes, the setting oot o 
soldiers” An early attempt to simplify the problem by a classification under 
mam heads was the summary under four heads submitted by Sir Samuel Kot&wj 
in the course of his argument in Morice v Durham (Bishop ){\)—“Relief of 
indigent, the advancement of learning, the advancement of religion, ana 
advancement of objects of general public utility This classification was ado? 
in substance by Lord Macnaghten in his classic list of charitable purposes m Spcct® 
Comrs v Penisel( 2) * Charity m its legal sense comprises four principal “ iT18 !°» r 
trusts for the relief of po\ erty, trusts for the advancement of education, tms 
the advancement of rebgion, and trusts for other purposes beneficial o 
community not falling under any of the preceding heads ’ 

The definition of charitable purposes, gi\ en m the last para of this sub secW 
has been largely influenced by Lord Macnaghten a definition but as regards be 
class which is the most important the Act (following Sir Samuel KomiUy) pro 
for ‘the advancement of any other object of general public utility > w ^ » 
Lord Ma naghten’s words were other purposes beneficial to the coTtim ) 
“The difference in language,” said lord Wright in All India Spinners 
Cl T (3) particularly the inclusion m the Indian Act of the word p u , 
of importance The Indian Act gives a clear and succinct definition ^ 

be construed according to its actual language and meaning English s 
have no binding authority on its construction and though they may 80 
afford help or guidance cannot relieve the Indian Courts from their respU"* ^ 
of applying the language of the Act to the particular circumstances that 
under conditions of Indian life’ (4) 

The definition of charitable purposes m this Act goes further than 1 
tion of charity to be derived from the English cases because it embraces! ^ 
of general public utility (5) Two propositions were laid down by the ^ 
Lords m Williams’ Trustees v I I? (6) as governing the English law °f 
(a) A trust is charitable only if it is within the spirit and intendment of the ^ 
to the Statute of Elizabeth and (6) all objects of general public utuity , 
necessarily charitable some miv be and some may not be(7) E either 
propositions is true of the Indian law on the point Under this Act a P 
would be charitable if it falls within the definition given m this sub sectio ^ 
if the purpose is not withm the spirit and intendment of the S tatute of ——' 

(1) [180 j} 10 \es 522 532 , C J T v Karim Bros Chanty fu 

(2) 1801 AC 531 683 (HL) 3 TC J T It G03 COS „ *fC 

53 06 (6) 1948 IT It Suppl 

(3) 1944 I T P 482 486 (PC) 409 , H ns96 J 2 & 

(4) See also In re Trustee* of the Triune (7) Sec also In re J lacduJJ l" Vat,** 

1939 IT F 415 420'1 (PC) 451 466 In re Tetley A« 19 < 

(5) Per Beaumont, C J Tn re Lola Prounnal A Union Ban* oj “".Ui) fr- 

manja Ttlai etc Fund 1942 ITR 26 A C 262 2(Ui (H L) affirming 

31 C l T f Breach Candy S trimming 258 274 National Anti 1 icnecn .jj 

Bath Trust Il£»o5] 27 IT It 279 287 v / R 1048 IT It Supph 1 0 ' 
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And secondly, having regard to the words ‘any other object of general public S 
Utility’, all objects of general public utility {excluding objects of private gam) 4(3)(i) 
must be held to be charitable under this Act(8) Thus purposes which are not 
charitable m English law may be charitable under this Act The other question 
that arises is whether purposes which are charitable in English law are necessarily 
charitable under this Act Admittedly, English decisions hav e no bmdmg authority 
on the construction of this Act, hut the definition of charitable purposes in the 
present sub section is inclusive and not exhaustive and the Indian Courts have 
construed "charitable purposes’ m its technical sense as including all purposes 
within the Statute of Elizabeth(D) To sum up what is good as charity in English 
law is also, as a general rule good as chanty in Indian law(10), though what 
is bad as charity m English law is not necessarily bad as charity in Indian 
law 


3 Chanty must be of a public character —"Matters”, said 
Lord Russell of Killowen, ‘have been stretched in fa\our of chanties almost to 
bursting point”(ll) But the Courts have firmly drawn the line in at least one 
direction The universal rule is that the law recognises no purpose as charitable 
unless it is of a public character That is to say, a purpose must in order to be 
charitable, bo directed to the benefit of the community or a section of the community 
and not to the benefit of particular private individuals(12) ‘There is no such 
thing as a private charitable trust”(13) The mere fact that the number of bene 
ficianes is considerable cannot raise a pm ate benefaction into the class of charitable 
gifts(14) 

On this point the law is the same both in England and m India It is thus 
stated by Lord W estbury in Verge v Somerville(15) To ascertain whether a gift 
constitutes a valid charitable trust so as to escape being void on the ground of 
perpetuity a first inquiry must be whether it is public—whether it is for the benefit 
of the community or of an appreciably important class of the community The 
inhabitants of a parish or town, or any particular class of such inhabitants may, 
for instance be the objects of such a gift but private individuals or a fluctuating 
body of private individuals cannot 


In England public character has been held to be essential to the validity of 
all charitable gifts and not to be confined to the fourth head in Lord Macnaghten s 
classification reproduced abov e though as regards the first three heads it may bo 
prima facie assumed unless the contrary appears(lG) Similarly, under this act 
the overriding test of general public benefit must be applied to all the four classes 
of charitable purposes mentioned in the last para of the present sub section us 


(8) See the dicta of Tekchand J In ro 
Trustees of the Tribune 1035 ITR 240 
272/3 approved by P C on appeal 1039 
ITR 415 420 Sco also C I 2 v Breach 
Candy Swimming Bath Trust [1055] 27 
ITR 279 287 9 

(9) University of Bombay v Municipal 
Comr for Bombay I L R 16 Bom 217 
227 Alome v Scott I L R 43 Bora 281 296 
C l T v Jamal Mohamad Sahib 1941 
ITR 375 38o 

(10) To tins general rule an exception 
is to bo found in gifts for poor relations 
which arc anomalously held to bo good 
chanty in England but which are bid as 
ebanty in India See below under Chanty 
lrfuSt bo of a public character 

(11) In ro Orate Grady [1929] 1 Cb 


6o7 582 varied sub nom A O v Plowden 
1931 W N 89 (II L ) 

(12) Williams Trustees v I R 1918 
ITR StippL 41 50 (IIL) Trustees of 
Oordhandas etc Trust v C J T [I9j2J 
21 ITR 231 

(13) Per Leach C J C I T r Jamal 
Mohamad Sahib 1941 ITR 375 384 
Chaturbhuj I aUalhdas v C l T 1940 
ITR 144 148 

(14) Ro Compton Poictll v Compton 
[1945] I All ER 198 Arur v C J T 
1915 ITR 465 4"9 

(15) 1924 A C 496 499 (P C ) 

(16) Ter Lord Wright \ational Anti 
I infection Soetely v I R 1918 ITR 
Suppl 1 6 (H L.) Re Compton Povrll x 
Compton [1945] 1 U1 E P 199 
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S relief of the poor, education, medical relief and tlio ad; ancemeut of any ether 
4(3) (i) object of general public utibty ” The first three classes should also be of a pabbe 
character because they ha\e to be construed ejusdem generis with the words that 
follow nett ws “ anj other object of general public utility ” That “education, 
m order to be charitable, must relate to the public was held by the Bombay High 
Court m Atut v C I T (17) where a trust for the education of the member" of 
a family or the descendants of a certain named mdi; idual was held to be w® 
charitable and ;oid(18) Similarly, m Mercantile Bant of India {Agency) ti't 
Inre(ld) it was held that “relief of the poor” must not be relief of a body of pnv^ 
individuals hut must ha\c a public character 


There is an anomalous line of cases in England where trusts for the 
relations” of the author of the trust have been held to be valid charitable treswi 4 / 
On principle these cases must ho considered to be wrongly decided, however, 
m Re Compton Pouell v Compton(2\) the Court of Appeal refused to ° rer ?r 
them on the ground that thev were too long established to be reversed then 
these anomalous cases have not been followed in India A Full Beach 
Madras High Court held in C I Tv Jamal Mohamad 5aJli6(22) that $ 
the “poor relations” of the settlor 13 not for a charitable purpose, even u 
by a \\ alcf, and this case has been followed in a subsequent decision 
Court(23) Likewise in Trustees of Gordhandas, etc , Trust v C / 2 » ! ^ 
Bombay High Court held that a trust of which the paramount and donxmani 
was relief of the settlor’s poor relatives (including provision for their ^ 
expenses) was not charitable c\ en though the trust provided for a remote 
to the communitj 


Howe; er, a trust for the benefit of the public with a direction tha^P 
should he given to the members of the settlor’s fauulj m theselectioia of 
is nonetheless a valid chanty and entitled to exemptionuhcfcr this sub-®®® 1 

But under the guise of “ preference ’ a trust primarily for the benefit 01 tn 
family cannot be allowed to masquerade as a public charitable truif{n 


A trust for the benefit of the members of a olub(2) or the employ 6 ® y* 
pany ot factory (3) is not charitable — it is not a trust for the benefit ol ^ » 
but merely for the benefit of a fluctuating body of private mdivum^ — 

v Famdy Welfare ^ 

Koeltgen s Will Trusts) R®. J-i 
Bracm v Royal National Idjbgot 
(In re Clarke) (1023} 2 Ch «• ^ Jn* 5 

(1) IW<« of it a & 

C I T [1952} 21 ITBjJL t b« ^ 
nutted that the obwrvahon^U' * 
disapproving the above dt t 
J in Arvr s case (supra) ^ 

not incorrect , r ,t r I Jt , 

(2) Scottish rhTHlJMpJjfJc 17 * 

T C I Maharaj Bay Club W v 
ITC 201 . , XnA , a til™ 1 

(3) Mercantile Bank 

UA In re 194- IT B Sl2 
mond [1914] 2 Ch DO * 

I emon «t Sons IAA |a t 

1 R 36 TC 43i S* 

contrary In re Ooshng (IWOJI -*. a c jj 
where a fund for the benefit® p l* 
worn-out clerks of a baBft w __ 
a good chanty is not gw** w 


(17) 1945 I TR 46o 

(18) The English case Re Compton 
Pouell v Compton (1945] 1 All ER IBS 
lays down the same principle 

(19) 1942 IT R 612 5-4 

(20) Qilbmv 1 ayfor [1873] L R 16 Tq 
681 42L-J Ch 674 2SET 833 AU Gen 
v Buie of Northumberland (1877J 7 Ch D 
745 47 LJ Ch *iG9 varied without affecting 
this point (18761 38 IT 245 

(21) [194511 AUER 193 206 

(£2) 1941 ITR 375 

(*3) C J T v Ago Aftas AU Shiran 
1944 ITR 179 Seo also JhcorLadas Bhimn 
v C / T 1948 ITR 160 The principle 
that a gift for poor relations u not 
chanty seems not to have been adverted to 
in C 1 T v Aanm Bros Chanty Fund 
1943 ITR 603 

(24) f 19^21 211TR £31 

(£5) Per Kama J Arurv C I T 1943 
I *1 B 465 See also lF**lmi»uJfr Pant 
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for establishing a recreation ground for the employees of a company is not for a S 
charitable purpose(4) but a gift for a public recreation ground is(5) See, further, 4(3)(i) 
ante 'Benefit to the community”, p 204 

Benefit to a section of the -public —It is not necessary that the object should 
be to benefit the whole of mankind or all the persons living in a particular country 
or province It is sufficient if the intention is to benefit a sufficiently large section 
of the public as distinguished from specified individuals(6) The case law on 
the point has been reviewed by the Allahabad High Court m C I T v Radhasivami 
Salsang Sabha( 7) In The Trustees of the Tribune In re,(8) the Privy Council 
held that the spreading of news among the English speaking public of the Punjab 
was an object of general public utibty A trust is nonetheless a trust of a public 
character if its mam object is to benefit only Hindu women(9) or a certain sect(10), 
or the followers of a particular faith(ll), or the European community in Bombay(12) 
or returned soldiers(13), or tea planters(I4), or drapery and other tradesmen(15) 

See further under 4 Any other object of general public utility, 1 post, p 2)3 

But the section of the community sought to be benefited must be sufficiently 
defined and identifiable by some common quality of a public, or impersonal 
nature(16) If the class is vague and ill defined the trust would be had as charity 
Where there was no common quality uniting the potential beneficiaries into a class 
except a vague connection with Wales either through local residence or education 
or through an unspecified proportion of Welsh blood(17) and in another case 
where the purpose was to settle in certain regions of the Near East Jews coming 
from any part of the world(18) the House of Lords held that the trusts failed as 
chanties since there was no common quality of a public nature in the class sought 
to bo benefited nor was the class easily identifiable 


Localisation of the beneficiaries does not pre\ ent a trust from being a charity 
for the general public benefit A gift subject to a condition or trust for the benefit 
of the inhabitants of a parish or town province or country, or of any particular 
class of such inhabitants is a charitable trust(19) Thus a gift ‘ unto my country 
England” is a good charitable gift(20) and so is a gift for amenity purposes in a 
city(2I) or for the benefit of the school children of a particular locahty{22) 


(4) Trustees of XYtmher s Charitable Trust 
v / R 21 TC 137 1938 ITR 701 

(5) Be Hadden Public Trustee v More 
[1932] 1 Ch 133 

(6) In re Trustees of the Tribune 1935 
ITR 246 273 per Tekchand J whose 
dissenting judgment wns upheld by PC 
1939ITR 416 Arurv 0 1 T 1945ITR 
465 473 474 470 

(7) [1954] 25 IT R 472 dissenting from 
the incorrect observations to the contrary in 
G I T y Gram Merchants Assn 1933 
ITR 427 

(8) 1939 ITR 415 

(9) Charusita Dass* In re 1946 ITR 
362 375 

(10) Mahant Puran Alai r Darshan Das 
ILK 34 Alt 46S See also Londonderry 
1 resbytenan Church Hou*c y I R 27 TC 
431 446/8 451/2 

(11) C J T v Radhasvami Satsang 
Sabha [19^4] 25 IT U 47* 

(12) C 1 T v £reaeA Candy Swimming 
Rath Trust [1955] 27 LT R 279 


(13) Verge v Somerville 1924 A C 496 
(PC) 

(14) Jackson s Trustees v Lord Advocate 
10TC 4CO 

(15) I R y Trustees of Roberts Marine 
Mansions 11 T C 425 

(16) Oppenheim v Tobacco Securities 
Trust Co Ltd 1951 A C 297 (II L ) C I T 
v Radhasuxtmi Sat sang Sabha [lOolJ 25 
IT P 472 500 1 

(17) II ill tarns Trustees v I R 1918 
ITR Suppl 41 (HL.) 27 TC 409 

(18) Keren Kayemeth le Jfroel Ltd v 
J R 17 TC 27 

(19) Per Lord Selborne L.C Goodman 
y Mayor of Saltash (1882J 7 AC 633 
642 (HL) In re Smith [1932] 1 Ch 
153 

(20) In re Smith public Trustee v 
Smith £1932] 1 Ch 153 

(21) J Jt y Tayport Town Council 20 
TC 191 

(22) Re MtHcdy Branduvod v linden 
[1918] 1 Ch 223 
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4(3)(i) mXIhem chantabTetS) 3 010 “°” clantabIe ^ se • locaIlsatl011 of tiera rfl ° l 

In judging whether a certain purpose is of public benefit, the Court must in 
genera app y the standard of customary law and common opinion amongst tie 
conunumty to which the parties interested belong(24) The opinion of the author 
of the trust is immaterial as regards the question of public benefit®) 

. , Eleemosynary element not essential —It is not a nece-ssi; 
m a chantable purpose that it should provide something for no ttung rrfr 
lessthan it costs or for less than the ofamarTpriErlnother wSds ane&sjMff 
Mement is not cssentialfl) " In" The Tmkees of the Tribune, In re(2) a nempipei 
c was not carried on for pm ate profit to any person was held by the Fnvy 
onne o e a charitable object of general public utility although the neirspajer 
onarged its readers and advertisers at the ordinary commercial rates It is «* 
necessarily inconsistent with the object of a purely charitable association to rncludl 
n its organisation some department intended to be run at a profit so as to contain* 
f,°J“ ““omplishment of the association's charitable purpose(3) A hospd 
i no e the less entitled to exemption because certain fees were taken 
rich persons who choose to tale the benefit of the hospital' (4) The mere fc* 
a swimming bath made profits by ebargmg for admission or refreshmen 
would not prevent it from being a charitable trust® 

. u he Tribme cas ® establishes that under this clause a charitable iastitut»j 
wf? 68 on a ‘ cade at * profit is exempt m respect of the profits, pnmW 
the institution IS held upon a charitable trust and the profits are and can beapphM 
only to the chantable purposes of the institution® In such cases thei | 

rulings®, collected in Brighton College v Marnottli) to the effect that a chan™ 1 
institution carrying on a trade is taxable on its profits would not apply 

The circumstance that the donor’s bounty is only in respect of the 
capital assets or had only to meet a working loss temporarily and not pennae™ 0 1 
will not necessarily at least, alter the character of the object® 

a nee 5 Ch , arlty need not be confined to the poor—Poverty “ 
mrta™ w 1 a char,taM ® trust(lO) As Lord Wrenbury, dehvMBg » 

Judgment of the Board said ml erge r Somerville(n) “A valid chantaM ej^ 

(3) I It v PeelUrhre hurt utf 
11TC 335 350 ^ u m r , iwar 


T S INIfaw Tr ”"«* V I Jt ISIS 
n E A 1 ® 11 , 41 49 <H L ) Hamton v 
Amm 1018 A C 337 (HL) LovdoeJtrry 
431 S ^457 ,aTt v I R 27 TC 

T a}* the TrlSun « 1939 

TR 415 4-2 (PC) l allabhdas Karsondas 
Ralhav C 1 T 1947 ITR 32 50 

> „ ln ro Trustee* of the Tribune supra 
T J, v. Trustees of the Tribune In re I939 
ITR 415 4.3 (PC) where the observa 
lion w«» confined to objecl. of general public 
Utility but the principle li true of chanty 
generally C I T y Brtach Candy Suori 
rniny Rath Trust [19oo] 27 I TJt 279 289 
The dicta of Lord Sands in / 7? v Peeble 
shire Rutting Assn 11 TC 33u 352 to the 
effect that beneficiaries should pay less than 
the market price are not good law even 
W the strict English new of charitable 
ih.es 

(2) 1939 ITR 415 


- — . ___ —v. e TjUUOt^ 

(4) Caicse v Committee of i3llC t 
Hospital 3 TC 39 43 A vjfieid i 

v I R 28 TC 479 493 - 

(5) C I T v Breach Candy -Sir* 

Bath Trust [1955] 27 I T R 279 tJ 

(6) Now para (6) of tj® 
sec 4(3)(») must aho be satisfied 

(7) Cf St Andrew s Hospital w i 

ton v Shearsmith 2 T C 219 C 

Goieruors of Rotunda Hospital 

517 

(S) 10 TC 213 ..if J** 1 

(9) Trustees of the Tribune W ^ 

ITR 415 423(PC) . lS9 ] J-f 

(10) Special Comrs v P«*»***f f r 
531 0S3 (BLI 3 TC 53 M fjjra 
Jladhasicami Satsang Sabha [1*'<4 
472 514 5 In re Christchurch 1*0°" 

38 Ch D 620 630 

(11) 1024 A C. 490 603(TC) 
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may exist notwithstanding the fact that in its administration the benefit is not 
confined bj the donor to the poor to the exclusion of the rich ” In Goodman \ 
Mayor of Saltash{l2) the House of Lords upheld as charitable a trust under which 
the rich along with the poor could, not incidentally but directly, claim to share 
the benefit A trust for the advancement of education is charitable though the 
education is not only for the poor hut might extend to the nch(13) But while 
a trust may be charitable though not confined to the poor it would not be charitable 
if it excludes the poor(14) 


6 -Political purposes are not charitable —Trusts of which the 
dominant purpose is political are not charitable(l5) A gift for the propagation 
of the political principles of a particular party is not a good charitable gift(16) A 
trust for the political uplift of India would not be chanty(17) A trust for support 
ing the Government or the community or the authority of the State in resisting 
any strike or lock out which interferes with public services or the supply of food 
fuel, light water and other necessaries of life was held m England to enter the 
political arena and to be non-charitable on the ground that the predominant 
purpose was political(18) The last mentioned trust stands on the border line 
between non charitable political objects and charitable objects of general public 
utility and it may be doubted whether the decision would be the same under this 
Act, having regard to ‘ the particular circumstances that emerge under conditions 
of Indian life” today 

‘Political purposes’ m this connection are not limited to party political 
measures but would cover activities directed to influence the Legislature to change 
the law in order to promote or effect certain views(19) Any purpose of securing 
the repeal enactment or alteration of laws must be regarded a3 a political and 
therefore non-chantable purpose though the contemplated legislative reform may 
be of a strictly non party character e g temperance or anti vivisection legisla 
tion(20) As Lord Parker said in Bowman \ Secular Society Ltd (21) A trust 
for the attainment of political objects has always been held to be invalid not 
because it is illegal but because the Court has no means of judging whether 
a proposed change m the law will or will not be for the public benefit and therefore 
cannot say that a gift to secure the change is a charitable gift ” The proposition 
that influencing legislation is a non charitable object can also be justified on another 
ground, viz , that the law cannot stultify itself by holding that it is for the public 
benefit that the law itself should be changed the Court must decide on the principle 
that the law is right as it stands(22) 

But a society which includes among its professed purposes amendments of 
the law would not on that account necessarily lose its right to bo considered a 
chanty It is only when the object of promoting legislation or other political 


(12) [1882] 7 A C 633 

(13) Special Comrs v University College 
of hortk I Yales 5 TC 40S 414/5 (OA ) 

(14) In re Macduff [1896] 2 Ch 451 464 
(C A) lerge v SomervtUe 1924 AC 496 
604 (P C) 

(15) In re Trustees of the Tribune 1939 
ITR 416 (PC) Lokamanya Ttlak etc 
Fund In re 1942 ITR 26 

(16) Bonar Laic Memorial Trust r / P 
17 TC 508 In re Tetley [1923] 1 Ch 258 
262 affirmed 1924 A C 262 (H.L.) 

(17) Subhas Chandra Bose v Oordhandas 
Patel ILR 1940 Bom 264 42 Bom L.P 
89 Lokamanya Ttlak etc Fund In re 
1942ITR 2b 


(18) Trustees for the Boll of Voluntary 
Workers V I I* 24 TC 320 

(19) Per Lord IVright National Anti 
T ivitechon Society v I B 1948 ITR 
Suppl 1 14 (H L ) 

(20) In re Trustees of the Tribune 1939 
ITR 416 (PC) National Anti fmsectum 
Society v I B 1948 ITR Sappl 1 13 
(HL) Animal Defence A. Anti 1 1 insect ion 
Society v I R 32 TC 55 1 B v Ten* 
perance Council of Christian Churches 10 
TC 748 752 In re Hood [1931] 1 Ch 240 

(21) 1917 A C 406 442 (H L.) 

(22) National Anti Vtrisectum Society t 
1 B 1948 ITR Sappl 1 13 25 (HL.) 
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4(3)( 1 ) anciDarv ^ U ^ )0 ^ e tho trust fails When legislation is mere!? 

0f What 13 C * h W° thes ' a e° od Stable object the 
political Durrww ih^r ,°™ m , an t '"'ould pre% ail(23) In the absence of a dominant 
particular mlihrnl ^ c ^ arita ^ e object may hate or may acquires 

SflSS" C r plex, °^ w0uld not effect its charitable natmef24) In 

assoc,atl wn f; A 0 7 ^<25) the Pnvj Council held that where an 

but still had fnr t 0n r r°btical organisation and was connected with it 

oZmfaUon SS : °i b] \ Ct the , rel,ef of Poverty, its connection with thepolitical 
organisation did not make its real object any the less charitable 

ft.. cduca ^ lon ^duted with politics, its vahdity depends on 

under “Education"^ **** ( ommant °bject is political or educational(l) see below 

tn oi?oV, n ?f a ff l ^ Ca ! 10n un< d 6r f°ur heads —The foregoing principles apply 
» f 5,,® trusts m general The definition of “charitable purposes’ m the 

dealtwrth seriatmT b BeCU ° 11 cla83lfies them under four heads which may now be 

bp JSS ° 7 ^\ e .P oor —Tbe relief, m order to be charitable need not 

inicflllv ar.nr, i ° f° rm °f ^ ee doles or alms to the poor It may take the econo- 
rohff LvU wage 7or w °rh or la honr done by the beneficianes(2) Tie 

tea nInnter D wi° fc k e Poor general]y(3) or of a section of the poor public, eg p°°[ 
and^iitAntifl w / Ut ln eveI 7 ca3e the class of beneficiaries mast be well defined 
of 7 J S ’ 7 fT,® common quality of a public nature Relief of a group 

of Fi™*° ,ndl J ldual f hke P 00r relations” of the donor(5) or the poor employed 
of a company(6) or the members of a society!?), would not amount to a chantaM* 
purpose see ante under “Chanty must be of a public character,' p 207 

,, Education —Property held by a body corporate or nnmcorpomtti for 

u ‘°? u e f ucatloa literature science or the fine arts is technically hell 
Ti,s 13 *° even if the education is not for the poo 
gM extend to the rich and might extend to professional orcommem* 1 
weU “*« hgber education!!)) or techmcal educatiou(lO) Themcoaj 
ti wm T!* “vestments held solely for legal education is not 1»® 

^jSitaMe^FSta2) blUldlnS " mamtoI ™8 lestels attached to colleges 


t r^a ll ^lS^ ntt Vivisection Society v 
r ** t} 94 ? I t R SuppI I 38/9 (ji £, \ 
In re Hood [1931] I Ch 240 I B v Falkirk 
Jemperance Cafe Trust 11 TC 353 

ITR ifStl’cT"'" T ” h ‘ n ’ 1939 

(25) 1944 I T R 482 486 
(I) In re Scoweroft [1898] 2 Ch 638 
TC a S08 aW Mem0rial £rutt v 7 if 17 
A. n -rc , T 

A S 3 Jt t 

IOt’c J So m ‘ T M ***** 

(6) C I T v Jamal Mohamad Sahib 
1941 ITR 375 (FB) C 1 T \ Ana 
Abbas Ah SAirnzi 1944 I T It. 179 Trustees 


of Qordhandas tie Trust v C I T ^ 
21 ITR 231 

(6) Mercantile Bank of India ( i 

Lid In re 1942 IT R 612 . Si 

(7) See below under Mutual 

societies etc p 216 »» 

(8) Per Lord Herschell 1M ««- C- 
Bootham Strays York IB* Scot* f 
134 141 See abo University &*** 
Municipal Comr for Bombay I 1 

(9) Special Comrs * Unittrfjfjff 
of A orth Wales 5 TC 403 41* ( u t*f 
Charitable Oadodta Sicadtshi Stoves * 

1944 ITR 385 387 

(10) Scottish Woollen Technical Com 

I B 11 TC 139 , if^ru 

(11) C I T v Bar Council 

1943ITR I „ „ 

(12) Monte v Scott I L.R. 43 Boo 
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Education, in the context of the law of chantj, is not limited to teaching m 
the narrow sense liaising the artistic taste of the country by public performances, 
dramatic musical etc, would be an educational purpose(13) In Royal Choral 
Society v I R (11) the Court of Appeal in England held that cultivation and lm 
provement of public taste in music and the other fine arts is education and thus 
falls within the category of charitable purposes In such cases it must be deter¬ 
mined on the facts whether the presence of the element of entertainment or 
pleasure is an inevitable concomitant of a charitable and educational purpose or 
whether it is the real fundamental purpose and education is merely a by product 
In the former case the purpose would be charitable, m the latter case not(15) 

Difficult questions arise when education is tinged with political colour A 
reading room for ‘religious and mental improvement” would be a charity, being 
for an educational purpose, e\en if it is coupled with a subsidiary political 
purpose(16) When education is entrusted to a certain political party, that would 
not affect the validity of the chanty if the dominant purpose is education But 
on the other hand where a college or other institution is established with the mam 
and dominant purpose of promoting the principles of a certain political party, the 
subsidiary motive of education would not be sufficient to make it a charitable 
trust(17) 

It may bo noted here that Item (5) of Notification dated the 21st March 1*122 1 
issued under sec 60 exempts from tax “scholarships granted to meet the cost of| 
education ’ and Item (12) exempts “the income of a University or other eduta j 
tional institution existmg solely for educational purposes and not for purposes of 
profit ”(18) 

(C) Medical relief —Medical relief does not mean free treatment or treat { 
ment at less than the ordinary price for all patients A hospital may be established 
for a charitable purpose although in order to provide itself with revenue apart 
from voluntary subscriptions it runs special wards for patients who pay a full j 
pnce(19) See further supra under ‘Eleemosynary element not essential ’ p 210 \ 


(D) “ Any other object of general public utility ”—“Any 
other object of general public utility are very wide words Their exact scope 
has not yet been and perhaps cannot be, defined They would exclude the 
object of private gam Buch as an undertaking for commercial profit, though 
the undertaking may Bubserve general public ctibty(20) A society which pays 
to its members dividends out of its profits is not established for charitable purposes, 
though the dividends may be restricted to an amount to be fixed by the Treasury(21) 
Subject to this exclusion of objects of private gam the definition seems to include 
all objects of general public utility in the category of charitable purposes (See 
above under Difference between English and Indian law of charity ’ p 206 ) 
The opinion of the author of the trust is immaterial as regards the question of the 


(13) See Shakespeare Memorial Trust 
In re [1923] 2 Ch 398 JR t Glasgow 
Musical Festnal Assn 11 TC 154 Bnt cf 
Tennent Plays Ltd v I It 30 TC 107 (C A) 
and Associated Artists Ltd v I R 36 TC 
499 

(14) 1944 ITR SuppL 13 25 TC 263 

(15) Royal Choral Society v 1 R 1944 
ITR SuppI 13 20 

(16) In re beoweroft [18981 2 Ch 63S 

(17) Ronar Law Memorial Trust v I R 
17TC BOS 

(18) See \ol II Djv 3 Suh-div A 


pp 257/8 

(19) I R v Peebleshtre hurstng Assn 
11 TC 335 350 Cause v Committee of 
Lunatic Hospital 3 T C 39 43 

(20) Per Lord Wright Alt India 
Spinners Assn v C I T 1944 IT R 
482 488 (PC) C I T v Radhasvximi 
Satsang Sabha [1954] 25 ITR 472 503 
C I T v Breach Candy Swimming Bath 
Trust [1955] 27 I TJl 279 290 Probynabad 
Stud Farm In re 1936 ITR 114 12? 

(21) Hugh a Settlement Ltd v / R 
[1938] 4 All EJl 616 22 TC 2S1 
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THE INDIAN INCOME TAX ACT 


S general public utility of an object(22) In the words of Bussell J The question 
1(3)0) whether a gift is or may be operative for the public benefit is a question o 
answered by the Court by forming an opmion upon the evidence before it I ) 
Economists may differ about the wisdom of implementing a certain * j* 
the Court may regard it as a charitable object of general public utiht) (24) » e 

an object is of general public utility must be determined having regard o ^ 
particular circumstances that emerge under conditions of Indian bfe(2!>) 
standard of customary law and common opmion amongst the community o 
the parties interested belong(l) By this test, feeding Brahmins is a c ar ^ 
purpose(2) English decisions have no binding authority on the P° m U 
test of general pubhc utility ma> also be applied to Mahomed an AYakis an 
endowments(4) 

> An object would be of general public utility if it benefits a section u 

Jo r the inhabitants of a particular locality, provided the class of bene mDer $ 0 na! 
t well defined and identifiable by some common quality of a public or i ^ 
* nature and is not merely a group of private indiv iduals (See above un or 
must be of a pubhc character, p 207 ) General public utility_inc u - g| j 

to the rich as well as to the poor (See abo\ e under “ Charity need no 
to the poor, p 210) , eJ 

A trust for preservation of places of historic interest or natural beauty a ^Jic 
a purpose of general public utility(5) A trust for the maintenance . ^1 
swimming bath(6) or a public recreation ground(6a) also serves an o J 
public utility since it promotes public health In The Trustees °J , 0f g 3 n 
In re(7), the Privy Council held that the object of supplying a State ^jjtstle 
of educated public opmion is an object of general public utility, and i 1 c haxv cS 
object m the absence of a motn e of pm ate profit e\ en if the ne P F ^der 
its readers and advertisers at ordinary commercial rates \p ij, a t if» 
“Eleemosynary element not essential” p 210) It was further 
newspaper has no dominant political purpose the fact that the P»P . J 
a particular political complexion does not affect its charitable char ^ ^cul 
A society whose object is the general improvement and promotion ^ 
ture(8), or to effect economic amelioration by imparting technical e u c ^ an t 3 b , < 
up model industries and reduemg unemployment^), is establishe of 
purposes The promotion of temperance is also a charitable o J c j ;0 fpnr 3l< 
public utility A temperance restaurant established not with the 1 y, c 
gam but to discourage drinking by providing a counter attraction * f orTn 
is a chanty(10) But to pr omote temperance through legislative - - 

Tribune In re 1939 I * jy hi«e 1^ 

(4) In re Trusifts of the 


(22) Trustees of the Tribune In ro 1939 
I rR 41J (I C) National Anl\ \xv\sechon 
Society x I It 1913 ITR Suppl 1 7 

(II L-) 

(21) Re Ilummeltenberff Beatty v London 
S pmtuahitic Alliance Ltd [1923] 1 Ch 
23* 92 I-.-J Ch 3 C approved by II L. in 
National Inti 1 ir«W*ion Society r I Jt 

1913 ITT buppl 1 7 29 

(21) AH I "a i a Spinner* Asm r C I T 

1914 ITR IS’ 4*43 (PC) 

(>5) /bid 1944 ITR 482 430 (PC) 

(I) Trustees of the Tribune In re 1939 
1 l V 415 (PC) . „ 

(**) l/sh Am VAanJhtr r I axjnath I L.R 
tl I'*n -4 . _ 

(3) AH Ind a Spinners Ann Y C I T 
1914 IT! 4S* 4*0 (PC) Trustee* of the 


(6) C I T v Breath Ca«*!< 

Bath Trust [19 oS] 27 1 TH - V, ^ V X * 
(Oa) Ro Hadden J ubhs Tr*~ 

[1932] 1 Ch 133 

(7) 1039 ITR 415 „ r *'* 

( 8 ) Loyal Agricultural S*" \ ^ 

9 1C toll r TtorUhm^r 

boexetyUTL 08 (CA) , { 

(9) C I T t 

wi tin»ij =- 1TB tl- r 

AH India Spinners Asm r v 
ITR 492 (1 C) . /r— ntf**-* C 

(10) 1 I t ra/I.rb Tinr^ 

Trust lire 3o3 
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not "be a charitable purpose(11) because any object of influencing legislation is a S 
political purpose and political purposes are not charitable (See above under 4(3) (i) 
“Political purposes are not charitable,” p 211) 

Other examples of charitable objects of general public utility are Dharmasbalas 
and Sad3varts(12JT ajmsHou s~e3(13) rest homes(14), public well3-and cisterns(l5) 
and feeding Brahmms'arid. tfa\ ellers(16)'^But ‘commercial worEs of publicmtility ” 
have been held not to he tantamount to objects of general public utdity(l7) 

Similarly, the object of protecting the private interests of holders of foreign 
securities is not a purpose of general public utility,—“a body which is established 
for the purpose of protecting private m\ estors does not become a charity because 
one of the results of its operations is to do something which is beneficial to the 
State ”(18) 


In England trusts for the encouragement of mere sports and pastimes(19) 
like yacht racing(20) or pleasure flights(21) or fox hunting(22) for settling Jews in 
certain regions of the Near East(23), for maintaining a land of social club for people 
having specified links with Wales(24), for establishing a community centre in which 
social intercourse and discreet festivity may go hand m hand with religious 
observance and instruction(24o) for simplification of spelling or grammar 
or uniformity of pronunciation or “the simplification of dress or the simplification 
or reform of any of the conveniences of life”(25) for application of income m aid 
of the poor rates(l) or for bringing about closer understanding between two 
countries(2) have been held to be non-chantable purposes As regards the last 
two purposes they must he held charitable under this Act for they are objects 
of general public utility 


A trust for the benefit of returned soldiers(3) or for supplying remounts to 
the army(4), or for promoting the efficiency of the armed forces or the police 
forces(5) is good chanty as being for an object of general public utility One of 
the objects in the Preamble to the Statute of Elizabeth is setting out of soldiers, 
consequently the English Courts have held that almost any object for the benefit 


(IK) I R v Temperance Council of 
Christian Churches 10 T C 748 

(12) Trtcumdass Muljt v Khimji 
J ullubhdass I L R 16 Bom 620 Jamnaba* 
y AAimn T ullubhdass I L.P 14 Bom 1 
JvgalLiskore Y LaLskmandas Laghunathdas 
I L R 23 Bom 659 Oordhan Das y Chunni 
Lai IIR 30 All 111 C I T y Duarla 
Dhtesh Temple 1940 1 T R 440 

(13) Trusties of Mary Clarl Home y 
Anderson 6 T C 48 

(14) I It y Trustees of Roberts Marine 
Mansions 11 TC 425 

(15) Jamnaba » v Kh i mj i I ullubhdass 

I L.R 14 Bom 1 

(16) Cana pat i 4 yyan y Sanlhn Ammal 

II R 21 Mod 10 

(17) C 1 T y Oram Merchants Asm 
1938 ITR 427 Cf Chamber of Commerce 
Uapur y C J T 1930 ITR 397 410/1 

(18) Per Lord Crceno VT R Corpn of 
Foreign Bondholders y I It 1945 ITR 
SuppL 11 

(19) I It y City of Glasgow Police 

Athletic Asm 34 TC 76 97 105 

(H L.) 

(20) In ro Lott age Jones r Palmer 


[189512 Ch 649 

(21) Scottish Flying Club Ltd y I It 
20 TC 1 

(22) Peterborough Royal Foxhound Show 
Society y I R 20 T C 249 

(23) Keren Kaytmelh It Jisroel Ltd v 
I R 17 TC 27 (HL) 

(24) Williams Trustees x I R 1948 
ITR Sappl 41 (H L) Cf Maharaj Bag 
Club Ltd y C I T 5ITC 201 and 
Londonderry Presbyterian Church Bouse X 
I R 27TC 431 

(24a) Baddeley y I R 35 T C 661 697 

<H L.) 

(2o) Trustees of Sir G B Runler Trust 
x I R 14 TC 427 

(1) Paddington Burial Board Y I R 
2TC 46 

(2) Anglo Swedish Society y IP IG 
TC 34 

(3) Verge r Somerville 1924 AC 496 
(PC.) 

(4) In ro Probynabad Stud Farm 1936 
ITU 114 127 

(5) IP x City of Glasgow 1 olid 
Athletic Assn 34 T C. "6 95 101 102 
(U.L.) 
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s of soldiers generally, or even for the benefit of a particular regiment, is chant?(6} 
4(3) (0 In Probynabad Stud Farm, In re(7), it was held that the words “general jintk 
utility” m the present clause indicate a narrower conception of charitable purpose 
as regards gifts for soldiers or a particular regiment than that underlying the Bngbi 
cases 


Mutual benefit societies and professional and other asso 
ciations —Charity is necessarily altruistic and involves the idea of aid or benefit 
to others(8) "Where dhe pnmar^_purpose of a society-is benefit^ ofJhejSS^y s 
themsdies or their families, it is not chanty(9), even if the society is formed for the 
study"ofia particular science and that study tends indirectly to the promotion of 
education generally(lO) This principle is now established by the decision of the 
House of Lords in I R \ City of Glasgow Police Athletic Assn (11) wnere sj 
association formed to provide, and expend its funds exclusively on sports an 
recreations for its own members who were officers of the city Police Force was new 
not to be established for charitable purposes only, even though it was fonm 
the activities of the association in fact tended to promote the efficiency of the ro 
Force 


Such a mutual association is held non charitable for tvro reasons » 
Pollock pointed out in Linen d. Woollen Drapers Institution v I 12(12) 
although a member according to his povertv or misfortune, might share ® 
funds held by the society for the mutual benefit of the subscribing members i 
not be said that he had subscribed for a charitable purpose where m truth 
subscribed for the primary purpose of protecting himself or his family in F 
of age, sickness or distress Secondly whereas the possible beneficiaries of a enw 
bav e no right to demand anything from the party who administers tne <■ ^ 

m a mutual society a member can claim benefits as of right m return for 
and his co members subscriptions Chanty must be by wayofJ>9l l fl'J h-yjjf' 
J* byway of bargain^ 13) Under this AcTamutual associatioiTwxmld be ncjrf . 
able on the further ground that the benefit of the subscribing memberswnc' P ^ 
benefit, whereas the definition m this sub section requires chanty to be ° i ' j 
character(14) Hence a gift for promoting mutual benefit societies Ot dtfoT* 
insurance associations and for enablmg them to get on their feet is not a g 

chantable purpose(15) _ 

~— -—--- < ’ 71 

(10) Geologists Assn v * # 

(11) 34 TC 76 

(12) 2TC.651 661 6fo/« 

(13) Per Eowlatt J..J f 

the Relief of Wutof’ f 
Dim II TO 1 22 307 111 

Helper v O I T 1936 l TB „’f a 
Incorporation of Tailors v 1 ^ 

31 ( 3 14) In England a mutual jjjjflj 
which the members had no n<j t* 
any benefit the funds being “ , wtl0n 
the trustees in their absolut® » 
held charitable in 7 P ▼ E 0 *? J!/Me* 
of Widows d Orphans of £ 3 CW 

following SptUer v Hand* [1 J 
158 and In re Lacy (1800) 2 Cb *” b| , 
a society must bo held non c Ane tt* ff. 
this Act for it lacks a public # rttb- 
above under Charity mcot be 


(6) Re Gray Todd v Taylor 1925 Ch 
362 Re Donald Moore v Somerset [1909] 2 
Ch 410 Re Good Barrington v JFg«j[ 1905] 
2 Ch 60 Alt v Stratheden d Campbell 
[1894] 3 Ch D 265 These cases are collect 
ed and discussed in Probynabad Stud Farm 
lure 1936 ITR 114 

(7) 1936 ITR 114 

(8) Per Farwell L J Re Delany, Cano 
ley v Quiet [1902] 2 Cb 642 648 (C A ) 
Geologists Assn v I It 14 TC 271 279 

<OA) 

(9) Chamber of Commerce Uarmr v 
C I T 1936 ITR 397 410 411 J R v 
Toy at Laval d Royal Marine Officers Assn 
36 T C 187 In re Headmasters Conference 
10 TC 73 1 R v Yorkshire Agricultural 
Society 13 TC 58 70 (CJl ) I to Clarks 
Trust [1S75] 1 Ch D 497 Cunnack r 
I dirards [1896] 2 Ch 679 Incorporation of 
Tailors r I It 2 TC 297 313/4 Contra 
Grand Lodge etc of Masons r 1 R 6 T C 
US 


p 207 

i ufield Foundation • 
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But if an institution or society 'which, is established for charitable purposes S 
offers, in return for subscriptions or donations, special benefits or privileges to the 4(3)( 1 ) 
persons who become its members, that would not detract from its charitable 
nature(IG) Upon the wording of the taxing statutes of England which is different 
from that of this clause, it has been held that a professional association or institu 
tion may or may not be entitled to exemption, according to the character of its 
mam purpose If the mam purpose of the professional association is charitable 
its income would be entitled to exemption although its activities incidentally benefit 
the profession to which its members belong(17) But if the main purpose of the 
association is to serve professional objects and interests, it would not be entitled 
to exemption although it may incidental!) subserve a subsidiary charitable 
object(I8) If both the professional and charitable objects are the mam objects / 
and neither of them is subsidiary to the other, the association would not be entitled 1 
to exemption(19) Under this clause professional associations would be entitled I 
to exemption only to the extent of income derived from property wholly or partiall) \ 
held upon trust for a charitable purpose(20) 


“ Religious purposes ”—Gifts for public religious purposes are prima 
facte gifts for charitable purposes(21) However, this section expressly extends 
the exemption to "charitable or religious * trusts Religious purposes (which 
are not defined) would include the advancement support or propagation of a re 
ligion and its tenets The English doctrine of superstitious uses does not apply 
in India(22) In the eye of our law all religions arc equal and gifts for the estab 
lishment and worship of idoIs(23) and the performance of Hindu religious festivi 
ties(24), for mosques(25) and the maintenance of hhankahs(l), for maintaining 
Christian missions(2) and for Zoroastnan Baj Rojgar and Mulctad ceremomes(3) 
are all upheld as valid gifts for religious purposes But a trust for ‘the promotion 
and aiding ’ of the work of a particular religious organisation, giving the largest 
possible discretion to the trustees as to the mode of user of the trust property (4) 
or a trust which is so worded as to permit the income to be used by a religious body 
m activities which are not purely religious(5), may be held too wide to be regarded 
ns a trust wholly for religious or charitable purposes 


A charitable trust must always be public but a religious trust may bo private 
or pubbc(6) The exemption granted by this sub section is confined to .public 
rgbgious trusts ari3*3oes not extend to private religious trusts whxclf do not enure 


(16) Per Atkin L.J I R v Yorkshire 
Agricultural Society 13 T C 58 82 (C A ) 
Geologists Assn v J Ji 14 TC 271 283 
<CA) 

(17) I Jl v Forrest (Institution of Cttil 
Engineers) 3 TC 117 (II L.) Institution of 
Civil Engineers v I R ICTC 168 (CA) 

(18) Sulley v Royal College of Surgeons 
Edinburgh 3 T C 173 Farmer v Juridical 
Society of Edinburgh 6 TC 467 Rex v 
Special Comes (Lx parte Headmasters 
Conference) 10 T C 73 General Medical 
Council v I R 13 TC 819 General hurting 
Council for Scotland v I R 14 TC G45 
I P v Aberdeen Medico Chtrurgtcal Society 
16 TC 237 Honourable Co of Master Mart 
ners v / R 17TC 298 

(19) Royal College of Surgeons of England 
v 1 P 4TC.344 

(20) C I T v RarCouncil Madras 1043 
ITU I Rar Council Patna v C / T 1949 
ITK 4o2 


(21) White v White [1893J2Cb 41 (CA) 

(22) Juggvl Mohini v SoUieermoney 
[1871] 14 SI I A 289 301/2 

(23) Bhiipati hath v RamLallh.lt 37 
Cal 128 Khusalchandv Mahadergin [1875] 
12 Bom IIC 214 

(24) Annada Charan ▼ Kamala Sundaes 
AIR 1936 Cal 40o 

(25) Boo Slulla s Mahometan Law 14th 
Ed p 164 

(1) Muhammad Kazim v Syed Ab\ I L.R 
11 Pat 2S8 

(2) Special Comrs v Ptmsel 3 T C 53 
(HL1 

(3) Jamshedtee v Soonabai I L.R 33 
Bom 122 

(4) Flits v / R 31 TC 178 

(5) Oxford Group v / P 31 TC 2-1 
24S 

(6) C I T r Jamal Mohamad ‘SaSiS 
1911 IT R 375 3S4 C I T v Ad mime 
trator General of Bengal [10o2J 21 IT R 241 
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Proviso Para (a) —Foreign chanties —The substantive part t of S 
cl (t) enacts that exemption con be claimed in respect of only such portion of 4(3)(i) 
the trust income as is applied to religious or charitable purposes withinJhe taxable Prov 
t erritorie s Para (5}"of the Proviso is a corollafj to that substantive provision 
ancTit prov ides that such portion of the income of a religious or charitable trust is 
to be included in the total income as is in fact applied to religious or charitable 
purposes outside the taxable territories In other words, the Revenue confines 
the right of exemption to only such trusts as are administered for the benefit of the 
public of India and does not extend it to foreign chanties Two exceptional cases 
are, howev er, prov ided for, m which the Central Board of Revenue may by general 
or special order grant exemption from tax in respect of income applied to religious 
or charitable purposes outside the taxable territories (a) where the trust or other 
legal obligation was created before the commencement of the Income tax (Amend 
rnent) Act, 1953 and (6) where the trust or other legal obligation is created after 
such commencement and the income is applied outside the taxable territories to 
chantable purposes which tend to promote international welfare in which India is 
interested 


Proviso Para (b) —-Business held upon trust or earned on on 
behalf of a religious or chantable institution —The word ‘property’ 
m the substantive part of cl (*) includes a business, or undertaking(14) If a 
business itself is held under a religious or charitable trust, the income derived from 
such business would be entitled to exemption as much as income from any other 
property held under a religious or charitable trust Para (&) of the Proviso to cl (t) 
enacts that' m the case of income derived from business carried on on behalf of a 
religious or charitable institution, m addition to the general conditions of exemp 
tion set out m the substantive part of cl (t), two other conditions must be fulfilled 
to qualify the business profits for exemption 

(а) the income should be applied wholly for the purposes of the institution, 
and 

(б) either (t) the business should be earned on m the course of the actual 
carrying out of a primary purpose of the institution or (tt) the wort m 
connection with the business should be mainlj carried on by ben^Smar^ 
of the institution 


Under the law as it stood prior to the amendment of this clause a 2.1C2 
provisions of the present para (6) of the Proviso were m the form ccT z 
substantive clause which was numbered cl (t-a) A religious or er—C- it.- r?. 
tion might not be held under “trust or other legal obligation*' zt f/r 

cl (i), and it was to such institutions only that cl (i-a) vz* £*35 to 
anj business was held under a charitable trust or z Iirsze-sr wet cstH 
on on behalf of an institution held under a charitable t rut, ihe-nn*£' rs ta h 

a business was entitled to exemption under cl (t) and coi 

be defeated by anything contained m cl (t-a) txux. z, 

and additional ground of exemption(15) In 

v 0 I T (16) a business was held under t r ur‘ f «- •Zzzza.~~ sz V'vss'e* ‘ It" <2- 
not fulfil the requirements of cl (t-a) The Lab rf rK~ <r 
of the business were entitled to exemption s&Z ~ 

arose of involving or applying cl (t-a) Ihr. V' £ 

(H) See ante under cl (0 Projvrtr** ** 

r (15) J K Trust v C 1 T £13^1 ~ 

LTR. 32 CITy PaJhasv*™ 
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S as it stands cannot m any way derogate or subtract anything from cl (*) lj 
4(3) (i) rather adds to the list of eTceptions and provides immunity for a certain im 
Prov of busmess which in the view of the Legislature had not already been provided lot 
Viewed in its proper perspective therefore, cl (i-o) can be taken to appj 
only to such busmess as is carried on on behalf of religious or charitable ujstitu iom 
which were not held under trust, and not to Buch busmess as was itself had im « 
trust or was conducted b) or on behalf of such charitable or religious in>ti 10 
as were held under trust If it was intended to narrow down the scope o c u 
so as to destroy the exemption enjoj ed by a busmess held m trust or condne J 
or on behalf of a religious or charitable trust, the new clause should have 
added as a proviso to the old clause ” 

The Legislature took, the cue and has now transformed the old cl (* 
Proviso to cl (*) If the idea of the Legislature was to change the law as 
by the above decisions and to deny exemption to income derived from ^ 
held upon trust unless the two additional conditions set out in the 1 ^ 
both fulfilled, it appears that the Legislature has missed fire A buslI |, aTne d on 
is itself held upon trust may not answer the description of “business ^ 
on behalf of & religious or charitable institution" to which alone the " r0 . on ^er 
and in such a case the income of the busmess would be entitled toexemp ^ ^ ^ 
the substantn e part of cl (i) despite non fulfilment of the conditions 
the Proviso „formed 

‘Institution” is a term difficult to define It means ‘an ' m ^ er ^^’ c tion o f 
to promote some defined purpose having m view, generally, the ^ 
education of the public It is the body (so to speak) called into exi» ® , actlT{ 

late tbe purpose as conceived in the mind of the founders into a m • 0 
principle ’(17) It connotes something more than a mere trust(17a; ^ ^ 

* The word ‘applied’ in this Proviso does not necessarily mean vp ^ t j, f 
J would also cover income ear marked and allocated for the p F 
l mstitution(18) ^ 

Proviso Para (c) —Income applied to non -chan, omco0 e 
poses —Not only income applied to religious or chan table purposes ^ f r0 m tU 

accumulated or set apart for application to such purposes 13 , exen *f, on m asf 
under tbe substantive part of cl (t) If after having secured exe re [igiOu* 
subsequent year such income is m fact apphed to purposes 
or charitable or ceases to be accumulated or set apart for apphe ^ - c ar 
or charitable purposes, it is deemed to be the income of such subsequ 
brought to charge as the income of that year fit 

Burden of proof —The burden of proving that the property 1 
religious or charitable purposes is on the assessee(19) . et 

Reference to Court—The question whether a trust is « ^ bytj* 
whether a particular object is of general public utility is to be dew 0 5 , 110 ^ 

Court on the evidence before it(20) The construction of the sectio^ — 

(191 In re Lolamanya .* 

1942 ITR 26 

Jisroel lUd v I R t tJI* ^ 

Charusita Dassi In re 19™ g 

376 , ,1, Tab** 1 !# 

(20) In re Trustees »/»« j A*JZl 
ITR 416 421 (PC) ft 

section Society v I R a 

1 7 28 29 (IIL.) 

Anti I ictrection Society * 1 


(17) Per Lord Macnaghten Mayor etc 
of Manchester v Me Adam 3 T C 491 497 
C J T v Badhaswami Satsang Sabha 
[1954] 25 ITR 472 622 

(17<i) See C J T t liadhastcami Satsang 
Sabha [19j 4] 2a ITR 472 622 

(18) See C J T v Tladhasvami Satsang 
Sabha [1954] 251T R 472 522 3 Cf C 1 T 
v Breach Candy Swimming Bath Trust 
[1955]27 ITR 279 291-3 
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a question of Jaw and so also is tho question what is the real purpose of an association S 

which claims to bo charitable(21) Whether a religious trust is entitled to exemp 4(3)(ui) 
tion ns enuring for the benefit of the public is a mixed question of fact and law(22) 

Sub-sec (3) Cl (u) Donations to chanties —The income of a 
religious or charitable institution derived from investments or other property held 
under trust would be cot cred by cl (t) This clause exempts the income of religious 
or charitable institutions demed from \ oluntary contributions and applicable 
solely to religious or charitable purposes{23) Obviously, this clause can have no 
application unless the institution is first pro\ed to bo religious or ‘charitable” 
within the meaning gi\en to that word in the definition of “charitable purposes’ 
in this sub sect ion (2-1) 

“Voluntary contributions” means donations proper ,—eg donations to a 
chanty school or offerings to an idol or a deity(25) Its meaning is not money paid 
willingly without compulsion’ but money ‘ gifted given gratuitously without 
consideration”(1) Voluntary contributions may be to institutions for promoting/ 
the general health, comfort and recreation of the public, from which no special j 
advantage or benefit is sought to be demed by the contributor, eg a people’s! 
palace a public recreation ground, a public bath(2) As Lord Campbell said(3) J 
‘Voluntary contributions here does not mean annual subscriptions (or entrance 
fees) paid for value received or expected to be received by the party paying but 
means a gift made from disinterested motives for the benefit of others ” Entrance 
fees and subscriptions paid by entrants to a society or institution as a condition 
precedent to their membership and as the price of admission to the privileges and 
benefits of the society or institution, ore given under a contract and are not volun 
tary(4) Thus subscriptions paid to a library held under a charitable trust would 
be exempt not under this clause but under cl (*) 


Sub-sec (3) Cl (m) Income of local authorities —A local 
authority is a taxable entity (See the definition of ‘person,’ sec 2(9)) This 
clause expressly exempts from tax the entire income of a local authority from 
whatever source derived except m one case only The single ~case~m which the 
income of a local authority is liable to tax is where the income is derived from a 
trade or business carried on by the authority and such income does not arise from 
the supply of a commodity or service within its own jurisdictional area Thus 
the profits made by a Municipal Corporation from the supply of water or electric 
energy outside its jurisdictional area are chargeable under the Act(5) A local 
authority carrying on a trade or business undertaking stands in the same position, * 
apart from express statutory exemption for income tax purposes as a company 
or an individual Under the English law also it has been held on general principles 


(21) All India Spinners Assn x C I T 
1944 ITR 482 488 (PC) Chaturbhuj 
J allabhdas x C I T 1946 ITR 144 161 
Royal Choral Society x I It 1944 ITR 
Suppl 13 14/5 (C A) 

(2-) C I T x Dwarla Dhetsh Temple 
1946 I TP 440 

(23) O I T x Itadhaswami Satsang 

Sabha [1954] 25 IT R 472 Mahant Raghu 
bar Prasad x C I T [1954] 20 I T R 118 
(no exemption where Mahant entitled to 
utilise offerings for such purpose as he liked) 

(24) Clamber of Commerce Hapur x 
C I T 1936 ITR 397 410 

(25) C I T x Radhasivami Satsang 

Sabha [1954] 251T R 472 See also See of 


State x Radka Sioami Sal Sang 1945 ITR 
520 534 

(1) Society of Writers to the Signet x I R 
2 TC 257 

(2) I R x New University Club 2 T C 
279, 287 

(3) Russell Institution x Vestry of St 
Giles 3 E & B 416 

(4) Society of B rxlert to the Signet x I I 
2 TC 2^7 ,1 R x New University Club * 
TO 270 

(5) Municipal Corpn tor City of Rom/ay 
v O 1 T 1948 Hit 1651 Murtirifi// 
Board Agra x C I I [1951] 10 J'l H /I 
See also City Board Mussoone x, 0, l, >(. 
[1952] 22 II R 259 
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wnrl «, a ^ autbor *t} carries on on undertaking like a tramway or wat*r 
, e F 1 ™? aro kable to tax, at any rate where the area of its activities 
kirrits.*.* e ^ 0n( : y 10 ra tcablc area(G), but that the surplus of rates levied by a local 
n f ^ 13 as mcoine The ground for the exemption of the eurplas 

t rates ™ 8 J**® d b > Lor 'l Buckmastcr in / R v Forth Conservancy Boari(l) in 
iL P rmci plc of exemption for the surplus of rates is I think to be 
1 j . ^ 8 that the rating authority collects money from the inhabitants of tie 

i - ar e purpose of application to the expenses meurred on behalf of ft* 
i ““amtonts, and that any surplus rightly belongs to the inhabitants themselves, 
o receive ite benefits in case of any surplus because it is carried forward towards 
expenses of th e ensuing year” The foregomg principles were reaffirmed 
K«?(8) b7 the H0US ° ° f L ° rds m 0shme v Pontypridd d Rhondda Joint JFrtr 

Act ^° r dedrutlon “local authority,” see sec 3(31) of the General Cbiw» 

T},,„ ?i?" sec j & , C1 ( lv ) Securities held by Provident Funds- 
iri s {jjjf® a PP Iies only to those Provident Funds to which the Provident Fan* 
v, i while cl (tx) of this sub section applies only to those Provi 

t unds which are recogmsed under sec 58B of this Act But while cl (w) e*^" 
irorn tax any income received by a recogmsed Provident Fund, this clause erf 
irom tax only interest on securities and capital gains arising from the realisation or 
securities held by a Provident Fund to which the Provident Funds Act 
lie word securities ” is not confined to Government securities but means here a" 
interest bearing security 

The Provident Funds Act, 1925 applies to Government Provident F«j 
Iladway Provident Funds and to Provident Funds established by M* *' 
authorities and institutions as are notified by the Government CoatnWJ 
paid by subscribers to such Provident Funds are exempted from tax up to a cer» 
limit by sec 15 r 

,1 Sub-sec (3) Cl (v) “ Capital sums ”—Cl (o) which was deleted^ 
the Amendment Act of 1939 read as follows Anv capital sum recei^a 
commutation of the whole or a portion of a pension, or m the nature of consoiid 
compensation for death or injuries or in payment of any insurance policy* ^ 
accumulated balance at the credit of a Subscriber to anv such Provident W, 
Ihe clause exempted ‘ capital sums’ received m the specified cases \ oW , fV 
sums would apart from the exemption which was granted by cl (t)> be nf 
nature exempt from tax not being income That the clause was thusotio** 
pointed out by the Pnvy Council in G 7 Tv Shaw Wallace & Co (9) *j] 

Lordships do not think that any of those sums apart from their exemption.^ 
e regarded m any scheme of taxation us income and they think that , 
w?m V ^. anx,efcy of tte ^ftsman to make this clear beyon 
sibiLty of doubt’ (10) This criticism led to the deletion of the clause in 
fr l” e ^ ,on ha f not m ade any change m the law, except as regards any Eam *lU 1 1 
from an employer or former employer in commutation of a pension 


(6) IB y Forth Contertancu Board IB 
TO 103 (HL) Glasgow Cojpn Water 
CWj v MtUer 2 T C 131 Dublin Corpn 
v M Adam 2 T C 387 llama v Corpn of 
Burgh of /nine 4 TC 221 In Glasgow 
Corpn Ualencorls v I R 1 TC £S the 
profit arising from the supply of water 


----'-" rrs *** 

to the authority 8 own ratepaj 
to bo not taxable as income 
(7) 1C T C 103 11H H t Vr SupH * 
[SI S3 1C SSI isteirv 
(0) IL.n 59 Col 1M3 6 b 

(10) Seo also C 1 T r IV 


(10) See also C . 
ITR 423 434 (PC) 
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now brought to tax by Expin 2 to sec 7(1) As tho above quoted dicta of thcl S 4 
Privy Council show, capital romgj gcwed as.compensation for death or injuries, 1(3)(vi) 
or m payment of an insurance policy are, even after the omission of the exempting i 
clause Jby their very naturo exempt as capital reccipts(U) 

Sub-sec (3) Cl (vi) Amendment —The present cl (vi) was substi¬ 
tuted for the following clause bj the Finance Act, 1935, with effect from tho 1st 
April, 1935 

"(vi) An} special allowance, benefit or perquisite specifically granted to meet 
expenses wholly and necessarily incurred m tho performance of tho 
duties of an offico or employment of profit ’ 

Special allowances for expenses —This clause is reall} complementary 
to see 7(2)(t») and would have found a place under that section which deals with 
‘salaries” but for tho fact that this clause also refers to “office’ which may bo a 
source of income taxablo under sec 12 

Certain expenses may he wholly and necessarily incurred m the performance 
of an employee s duties Where a special separate allowance is specificall} granted 
to meet such expenses, the case falls within this clause while if no separate allow 
anco is granted but the salary includes a sum to meet such expenses, sec 7(2)(m) 
would apply Speci al tr avelling allowances and motor car allowances would be 
covered by„thiX'Clai3e (Sec also notes to sec 7(2)(m), post ) 

The clause requires four conditions to be fulfilled 

(a) the special allowance or benefit should be specifically granted to meet 
expenses, 

(&) the allowance or benefit should not be in the nature of an entertainment 
allowance(12) or other perquisite withm tho meaning of sec 7(1), 

(c) the expenses should be wholly and necessarily incurred m tho performance 
of the duties of an office or employment of profit, and 

(d) the exemption is only to the extent to which such expenses are actually 
incurred 

Conditions (6) and (d) above were introduced for the first time by the Finance Act, 

1955 Tho amendment made by the Finance Act supersedes the decision of the 
Bombay High Court(13) under the old clause that once it was established that the 
object or purpose of the grant was to meet expenses wholly and necessarily incurred 
in the performance of the duties of an office or employment of profit the whole 
of the grant should he exempted from tax and it was not necessary for the assessee 
to prove further that he had in fact expended the grant for the purpose for which it 
was given 

A firm of commnsion agents who charge their customers a particular sum per 
bag in addition to the usual commission, cannot claim exemption under this clause 
since the charge for services rendered cannot be said to be an allowance attached 
to any office or employment of profit(14) 

Fees which are paid for collecting land revenue and which have no reference to 
expenses incurred m the collection arc not entitled to exemption under this 
clause(15) i 


(11) They are dealt with under sec 3 
ante under distinctive headings 

(12) An entertainment allowance is a 

permissible deduction from salary in the 
circumstances set out and to the extent 
specified m sec 7(2) (u) [ 


(13) Tejajt Farasrom Kharawalta v 
C I T 19481 Tit 260 

(14) Mamanchand Faktrckand In re 
[10O4126ITR 112 

(15) Coimllt v C I T 1936 TTR 
137 
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S 4 Sub-sec (3) Cl (vi-a) Passage moneys paid to employees 

(3)(vu) who are not Indian citizens —This clause was inserted by the Finance 
Act, 1955 Passage moneys or the value of any free or concessional passage 
received by or due to any employ ce from his employer for himself, his Wife and 
children in connection with his proceeding on home lcav c out of India are exempted 
from tax under this clause, but only in the case of persons who are not citizens of 
India and subject to such conditions as the Central Government may prescribe- 
But for this exemption, the passage moneys or the value of any free or concessional 
passage would be taxable as a perquisite under the present Expln 1 to sec 7{1) 
which was substituted by the Finance Act, 1955 For the conditions of exemption 
prescribed by the Government under this clause, see Vol II, Div 3, p 267 


Casual and non-recurring receipts 

Sub-sec (3) Cl (vu)—Scope of the clause—Under this clause casual 
and non recurring receipts are exempted from tax, provided they do not ans® 
from business or the exercise of a profession, vocation or occupation and prou 
further they are neither chargeable as ‘capital gams under sec X 2 Bnorare j 
way of addition to the remuneration of an employee Thus five conditions m® 
be fulfilled to secure exemption under this clause 

(1) The receipt should be of a casual and non recurring nature 

(2) It should not ansc from business 

(3) It should not arise from the exercise of a profession, vocation or occupa^ 

(4) It should not be capital gains chargeable according to the provision 


(5) It should not be by way of addition to the remuneration of an emp °7 
[The right word would be * and,” and not ‘ or,” before the words 
not by way of addition ” etc in the clause J 
The English law on the point is analogous in many respects(16) but note*** 
similar because the schemes of the Indian and the English Acts are not identic* 

Under general law, if a casual and non recurring receipt is capital it' ^ 
be exempt from tax by its very nature and no question would arise o 
its exemption under this clause Such capital receipts are dealt with a 
sec 3, Capital accretion and income arising from sales ’ p 99 
capita l gams arising from_tbe_transfer,or relinquishment of capital ass ^ 3 .. ^-- 
brought tcTcfiarge by sec 12B ~~ “ —— ^ 

Casual and non-recurring ”—In order to attract the 
this clause, the receipt must be both casual and non recurring 
thoyghjiasual is recurr ing this clause can have no app h cation (l8) ^ 

Neither the word casual nor the word ‘non recurring ’ ha 3 
in the Act and these words must therefore be construed m their plain and , ^ 
sense (19) In the Oxford English Dictionary the word “casual ’ 13 j 
meaning (t) subject to depending on or produced by chance accidental o3l 
ous (ti) occurring and coming out at uncertain times , not to be calcar , 
uncertain unsettled, («t) subject to chance or accident A receipt ^ I 
foreseen known anticipated and provided for by agreement cannot ~ 

(10) See Board of Revenue v Aruna (18) Lala Jndra Sen In re 

chalam ChetUar I L.R 47 Mad. 197 199 200 187 200 

(S 11 ) I I T C 233 

(17) C I T v Ahmad Badsha Sahib (19) iaj a Indra Sen In m 

1943 I TJR 690 696 187 200 220/1 
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aa ca.sual(20), c\en if it is not likely to recur ever or at least for a considerable time S 4 
(21) A receipt resulting from the carrying on of a business cannot needless to (3)(vw 
say, be regarded as casual(21) A voluntary gift may be a casual payment even 
if it is repeated and takes tho form of a regular annual alIowance(22) (See further 
below under “ Voluntary payments Testimonials and personal gifts Regular 
allowances,” p 238) 

In Re Chunnilal Kabjandas{23) the word “non recurring’ seems to have been 
construed to imply impossibility of recurrence But that is not, it is submitted, 
the correct meaning of the word in tho Act Malik, J, said m Ham Amrtt Kunwar 
v C 1 T (24), that the word “non recurring’ docs not mean that the receipt has 
not, as a matter of accident or as a matter of fact, recurred, but that there is no 
claim or nght in the recipient to expect its recurrence(24o) In Rant Amrtt 
hunwar's case, an annual allowance, depending upon the mere whim of the Ruler, 
was held to bo “non recurring,” though in fact it was paid regularly over a long 
penod of years Similarly, birthday gifts must bo regarded as casual and non¬ 
recurring, although as a matter of fact they may recur regularly on every an 
mversary (This is o! course on academio illustration, for personal gifts not being 
income, no question can arise of their exemption under this clause) It is to be 
remembered in this connection that the words used in the Act are—“receipts of 

a casual and non recurring nature ” In view of these words it is Jhe nature of tk« 
receipt that is to be the guiding factor If a receipt is in ltsTnaturo casual and? 
non recurfingTitwouTd fall witlnn thisclause even if in actual fact it has been regular \ 
and recumng(25) But no general rule can be laid down with regard to what 
receipts are of a casual and non recurring nature(l) 


If a man receives a sum for acting once as an arbitrator Without any stipulation\ 
as to remuneration, the receipt would be exempt as being of a casual and non-l 
recurring nature(2) But in C I Tv Hao( 3) it was held that where a man is» 
offered a definite remuneration for acting as an arbitrator and accepts the work for 
that remuneration the receipt would not be casual even though he might not havo 
acted as an arbitrator previously or subsequently, and further, in any event it 
would not he entitled to exemption under this clause when it is a receipt arising 
from the ‘ occupation of an arbitrator In Chunnilal Ralyandas , In re(4), a 
man who had given up business received a commission for negotiating the sale 
of a textile null—in other words for acting once as a broker—and the receipt was 
held taxable on the ground that it was an adventure although isolated m the nature 
of the business of a broker and also on the ground that it was not of a casual and 
non recurring nature 


In Hyall v Hoare[ 5), Rowlatt, J , mentioned the following instances of casual 
receipts which would not fall within the ambit of taxable income—a gift findin g 
money or an article of value a sum acquired by winning a bet or a casual profit 
made upon an isolated buying and selling of some article not amounting to trade(6), 


(20) Cosstmbautr Paj Wards Estate v 
0 I T 1946 ITR 377 395 C I T v 
Jiao 1*150 IT R 825 Btsheshiear Singh v 
C I T [1955] 27 1 T R 376 

(21) Fnngford Estates Ltd v C I T 
[1951] 201 T R 385 See also O l T y Sxt 
Kamtshwar Singh [1953] 23 IT R 212 224 

(22) Barn Amrtt Kunwar y C I T 
1946 I T R 561 Stedejord y Beloe 1932 
A C 388 18 TC 605 (H L) 

(23) 11T C 419 X L R 47 All 368 

(24) 19461T R 561 691 (F B) 

(24a) See also Sacred Heart e Monastery 


v 1 T O [1956] 301TR 451 

(25) Lata Indra Sen In rtf 1940 IT R 
187 201 220/1 

(1) C I T y Ahmad Badsha Saheb 1943 
ITR 690 697 

(2) C I T y Ahmad Badsha Saheb 
ibid C L Major John In re 1938 ITR 434 
(acting once as an auctioneer) 

(3) 1950 ITR 825 

(4) ILR 47 All 368 1 ITC 419 

(6) 8 TC 521 625 627 

(6) See also C 1 T v Kao 1950 ITR 
825 
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S 4 and he addrd that on the other hand a man who is not a professional author or 
(3)(vii) journalist but who is called upon to write a single article or booh would be taxable 
on its profits Referring to these dicta Lord Sumner and Lord Carson in 
v Loury( 7) stated that the} reserved their opinion on the question of taMbiity 
of the isolated receipts mentioned b} Rowlatt, J Payments received by the an 01 
of a single booh or a single article arc not necessarily taxable Sec ante nn er 
sec 3, ‘Patent and copyngbt ro} allies Remuneration of writers,” p 135 
Interest received by a decree Iiolder under an order of Court granting stay o 
execution of the decree on tho judgment debtors furnishing security for a ap* , 
amount and paying interest thereon at a certain rate{8), or interest proper r®c ^ 
under an award(9) or under a decree for the payment of money(10)I u to# ^ 
income, and it cannot be regarded as either casual or non recurring 
received on reqmsition of business premises for injur} to the busine s wo 
Burning it is a revenue receipt, be exempt under this clause as being 0 a 
and non recurring naturc(ll) 

Isolated speculations —The profits of on isolated speculation 
entitled to exemption under this clause Ever} speculation » ar * ^ 

but not necessaril} an adventure m tbo nature of trade( 12 ) (bee ^ tflre 

“Receipts arising from business’) 'When tho speculation is not in a j an jnon 
of trade its profits would bo exempt under this clauso if they arc casu ^ flI 
recurring When a person mvests his copital in landed property or i 
precious metals not with a s iew to holding on to the in\ estment but ^ no{ 

to turning it over ogam at a profit, and ho does this on one occasion o p r0 ft 
habitually, the speculation may be on capital account and m that eve 
would be an accretion of capital(13) A transaction may bo regarae ^ before 
although a similar transaction maj have tahen place a fairly 
* A transaction does not require to be unique in the life experience ot a ^ ^art 
to be treated as isolated ”(14) Since a capital accretion is not jncom eXerQ ption 
from the provisions of sec 12B) no question can arise of seeling i ^ a%e been 
under this clause but in several cases such capital 
loosely considered as casual and non recurrmg receipts exe p 
clause ^ ^ jj , 0 

The following cases provide illustrations of speculation which is n 
nature of trade — ^ inter® 5 * 

1 The assessee purchased in a Court auction the right, tite ^ over 

of a person m certain legacies for Rs 39 800 There was a protracte 6 pen<l |IJ f! 

the legacies and the assessee ultimately recovered Rs 1 97,0-5 a 150 ^ 

Rs 6 826 on costs The Department sought to tax the net balance o ^ ^ trad® 
Held the transaction was not an adventure or concern in the na ^ 

It was an isolated transaction by way of speculation giving rise *1035 J T R ^ 
casual and non recurrmg receipt ( Mothay Gangaraju v C I * .—-—yT 

(7) 11 TC 297 321 322 (H L ) 

( 8 ) C I T v Jagmohandas Raslcgx 3 
ITC 274 

(9) Gopaldas Mohta v C 1 T [1951] 20 
I T R 516 See further ante under sec 3 

Interest and damages p 123 

(10) C J T y Str Aameshwar Singh 
[1953]23 ITR 212 

(11) Cl J* v Shavtsher Printing Press 
[1953J 23 I T R 363 370 

(12) Mrs Sooniram Poddar v C J T 
1939 JTR 470 487 (FB) Mrs Alexander 


v C I T [1952J 22 

3S fl3, Supra 1939 

Badha Debt Jalan v C 7 ? I 333 (K^ 

176 Leemxng v Jon# l**? These«* 

I B v BeMd 34 T C *** ** a<> 
are discussed below under _ . r fart 

from business Cf Assets 0 . 

3 T C 542 549 * r ff T 

(14) Per Lord Cannon* J 1 

34 TC 389 392 (similar w - 
years before) 



RECEITTS ARISING FROM BUSINESS 


227 


Cf Jaldu Manikyala Rao v C I T [1955] 28 IT R 220 where on very similar 
facts the Andhra High Court held the transaction to be an adventure in the nature 
of trade) 


2 In consideration of moneys lent by the assesses to a mining engineer for 
financing mining operations tho engineer promised to pay the assessee, in the 
event of certain mines being sold a sura equal to one third of their total sale price 
The mines were sold and under the agreement the assessee received a sum far 
m excess of the sums advanced Held, the receipt did not arise from any business 
and wa3 exempt os being of a casual and non recurring nature (C 2 T v Milne 
1934 ITR 25) The same question arose and was answered against the assessee 
m Gayaprasad <t Choteylal, In re(15) There loans were mode to finance a litigation 
and the borrower promised to pay m the event of his succecdmg m the litigation 
a lump sum over and above the principal advanced Accordingly, the lender 
received Rs 16000 m excess of the principal advanced The Allahabad High 
Court held that the receipt was not exempt for the transaction was an isolated 
speculative adventure m tho nature of money lending business This case was 
referred to in a subsequent decision of the Allahabad High Court(lfi) as one which 
had been decided upon its own special facts Another case decided upon its 
special facts is B'tlson v Mannooch(\l) where a practising solicitor agreed to lend 
or arrange for loan to a company of the purchase price of a property on condition 
that be should receive on the resale of the property one third of any resulting profit 
with a limit of £500 The sum of £500 was duly paid to the solicitor and the follow 
mg year the solicitor again financed a similar transaction of the company Held 
the sum of £500 was a taxable receipt In this case the special circumstance was 
that it was a solicitor who procured the moneys and it is usual for solicitors to 
find finance It is submitted that m the absence of any such special circumstances 
the rule laid down by the Rangoon High Court m Milne’s case would apply For 
cases of premium on loans sec ante under sec 3 “Premium or discount on deben 
tures and other loans ’ p 130 


RECEIPTS ARISING FROM BUSINESS —If a receipt arises from busi 
ness it would be chargeable to tax though it may “bh “casual “and non recurring 
-unnUureflB) business 1 ' is defined m sec 2(4)'as including any trade commerce 
dr’manufacture or any adventure or concern m the nature of trade commerce or 
manufacture * It is clear from this definition that a single venture may amount 
to business and the profits of a single venture though casual and non recurring 
may be taxable as income arising from business(I9) In C I Tv Shaw Wallace 
& Co (20) the Privy Council defined income as a ‘ periodical monetary return 
coming in’ with Borne sort of regularity, or expected regularity, from definite 
sources The source must be one whose object is the production of definite 
return excluding anything m the nature of a mere windfall' These observations 
must be read m conjunction with the facts of that case(21) and a3 a general proposi 
tion they must be read subject to the remarks of Lord V> right m the later Privy 
Council case KamaUkya Naram Singh v C I T (22) Income is not necessarily 
the recurrent return from a definite source though it is generally of that character 


(1*5) 1935 ITR 177 

(16) In ra Mohammad Faruq 1938 
ITR 1 7 

(17) 21 TC 178 

(18) Raghuvanshi Mills Lid v C 1 T 
[1SH2] 22 IT R 48-1 (S { ) Subrahmanyan 
ChtUiar v G I T 1934 ITR 995 301 
In re Chnnnxlal Kalyandas I ITC 419 

(19) Mrs Alexander r C I T £1952] 


22 IT R 379 399 Jaldu Manikyala Rao 
V C I T [1955128ITR 220 1 

(20) JLR 59 Cal 1343 6 ITC 178 
<21) Raghuianshi Mills Ltd v C l 1 
[1952] 22 ITR 484 (SC) Rani Amnt 
A unuarv C I T 1948 ITR 501 572 3 
In re Gayaprasad <t Choteylal 1935 ITR 
177 182 

(22) 1943 ITR 513 523 


s 4 
(3)(vu) 
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S 4 In the case of an isolated adventure in the nature of trade, the profits are natural 
(3)(vn) not recurrent or “periodical ” they do not come in with any “regularity or expected 
regularity”, still they constitute taxable income (See, further under eefi 
Income, profits and gams,” p 78 et seq ) 

Thus in order to ascertain whether a casual and non recurring receipt anffljo 
from a single transaction is taxable or not, it is first necessary to determine w e 
the transaction is in the nature of business The determination of this fi ne 
presents considerable difficulty As Lord Sands(23) remarked, it w 8 . 

of impression ’ with the Court whether a particular transaction is in the na 
trade or not , 

The following principles are to be borne in mind in determining w e e 
adventure is in the nature of trade — 

(A) Transactions in the assessee's ordinary line 
If a transaction is in the assessee’s ordmarj line of business, there can e * 
m holding that it is in the nature of trade(24) A banker’s or ° nancl ® era [ pje, 
in foreign excbange(25) or his sales of securities and shares(l) are as a g 
m the course of his business So are a ship broker s purchases of ships ^ ^ 
name(2), or sales of passenger ships by a company carrying on bl ^ ^ a e tare- 
bmlders and repairers and also operatmg a passenger boat service! / 
broker’s purchases of shares on his own account{4) Lands taken ov ) 
lender from a debtor m liquidation of a debt or in satisfaction of a m ujider 
may form part of the workmg assets or stock in trade of the J, gIlS u| 
if he subsequently sells the lands at a profit the profit may be tre con f T srr 
from busmess(5), but m the absence of any evidence or finding t j wve st- 
the Court would conclude that the lands were treated and held as , . er y*nJ 
ments(6) Where a firm of cotton brokers deal in cotton for the trau-** 

some of the partners on their own account speculate m cotton iu res nltir? 

actions m futures are m the line of the partners ordinary business a 0 f tie 

profit is chargeable to tax(7) But even transactions in the or m i 
assesses s business raaj he on capital account(8) 


ILLUSTRATIONS 

1 At the tune of a senons 
merchant was appointed under a power of atto rney 

(23) 1 R y Ltungston HTC 533 545 

(24) Cape Brandy Syndicate v / P 12 
T C 3jS Lindsay y 1 R 18 T C 43 (a 
wine merchant buying jointly with others a 
large quqntity of whisky) Broadbndge v 
Beattie 20 T C 63 

(2,) Board of Revenue y ArunachaJam 
Chtltiar I L.R 47 Mad 197 (SB) See also 
under &ce 3 Profits on currency exchange 
p 133 

(1) Punjab Co operative Bank y C I T 
1910 ITR 635 (PC) Westminster Bank 
v Osier 17 TC 3S1 (H L ) Indra Singh d. 

Sons Ltd y C I T [19*>3] 24 IT R 415 
(SC) See also In re Amritsar Produce 
Exchange Ltd 1037ITR 307 

(°) Cohans Fxtcutors r I P 12 TC 
602 

(3) J liaison it Son Ltd r Family 34 

TC 161 (C \ ) . . 

( 4 ) Knoppr C J T 1918 IT1 393 

(5) C J T r A K A R Family 1941 


a C0» 03 

in the cotton marlet the M lo 

er of atto rney as an 

ClT if>M 1TB =Vt« 

Produce Exchange Ltd 103 4 IT C-1 . 

Chcttiappa Chettiar ▼ 5 ■* * c I J * 

<61 A a WadM y c 1 * c ] r * 

63 (F C) T ,ra PP a , C u^\Zin 
ITC 204 Abdul VtW* 

C 1 T 10 ITC 25 

Chettiar y C I T "9 l C ^ 

(7) Cooper y 10 ' 

For speculation in cotton 

not in the cotton trade palp* 
Grundy 18 TC 140 and In » 

Budhulal 1050 I TJl 54 t-^rV 

(8) See ante under «ec. 3 
tions in course of and so* 0 
p 103 
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S 4 would be carrying on a new business and in that ease the question will hardly arise 
(3)(vii) whether the new actmty is an adventure in the nature of trade{13) Trafficking 
in Government permits for commercial commodities, even if done only once, would 
amount to an adventure in the nature of tradi(14) 

But a single transaction will not be a trading adv enture unle'sjtiW-$ s - 
indxcia of ' trade **(115) '"Unless ex facie the single transaction is obviously coniffifr 
clal, the profit from it is more likely to be an accretion of capital and not an J* 
of mcome(lG) In the absence of any indicia of trade or trading actmty, the g> 
made from a transaction of purchase and resale of bullion, land or shares can 
be brought to charge(17) 

^<2) Purchase without intention to resell —Where the 
any article or of any capital investment, eg shares, securities or land, is 
without the intention to resell at a profit, a re ale under changed cucuois 
would not stamp the transaction with a business character(l8) 


ILLUSTRATIONS 


1 In 1924 the as«essees jointly purchased a farm and let it to ® 
From 1930 to 1940 the assesses m partnership bought and developed W® d 
estates admittedly as trading transactions In 1938 the asses ees sold at 

the farm which had been purchased as an investment and not for msa tare c { 
(reversing the Commissioners’ finding), it was not an adventure in« 3 QpC 
trade and the profit was not exigible to tax (Cooksey d J Bibbey v Beano 
514 See also Haney v Caulcott 33 T C 159 ) J>{ 

2 The assessee company purchased in 1932 a ginning factory with hist’ 

lands appurtenant thereto and also a plot containing some fruit ^al acrc3 
the assessee sold the factory with some of the lands and parcelled o» ^ 
of land into several small plots and sold some of them by public auc 1 ^ 

subsequent accoimtmg year the as essee sold the remaining plow ® » ,t wtf 

fruit stalls and reabsed a profit Held (reversing the Tribunals ®><" 0 fj«r 
a capital receipt there bemg no evidence of intention to resell at the j^} 
chase (Sn Gajalakshmt Gtnntng Factory Ltd v C J T [1952] ^ 

3 An assessee bought at the cost of about £100 000 sixty three ® ^jfr# 
pobcies on the lives of other people, calculated to yield him an arm ^ tb* 
income of £7,000 Some years later contemplating a complete cb 8 Jt 
manner of hi* life he gifted some of the policies and sold the r est _ J.— '^f'% 

502 (land) A*V De v J ?& & 
I r R 833 (land) 1 * * 

Lid v Bewail 36 T CUP g* 
Beinhold 34 TC 389 ft 30 J? 
Coohsey A. Bibbey v Bed 317 

(land) Dunn Trust Ltd r J" 

477 (shares) Glasgow Big*** Barrt' 
v I B 35 TC W 0»£ 

Caulcott 33 T C 159 (budding*). Qot 
cases of continuous actmti 
transactions _ ,r„i In r*. 

(18) Behan Lai Jhandu W ' Q }a iaW* 
ITR 209 220 223-4 Bn «fay ^ 
Ginning Factory Ltd J £, l 

ITR 502 Mrs Alsrandtr 
[1052] 22 ITR = f 

In re 1931 ITR 156 0l 

14 TC 490 498 &****?&*!<** 

Williams 31 TC 477 Haney* 

TC 169 


(13) Behan Lai Jhandu Mai In re 1944 
ITR 209 223 Mrs Alexander v C J T 
[1952] 22 I T R 379 I R v Toll Property 
Co Ltd (In Liq ) 34 T C 13 

(14) Bisheshtcar Sinoh v C J T [19551 
27 ITR 376 

(15) harain Swadeshi Wig Mills v 
C E P T [1954] 26 ITR 765 773 
(SC) 

(16) Smith Barry v Cordy 28 TC 250 
260 (C A ) Mrs Alexander v C / T 
[19^.2] 22 IT R 379 401 Assets Co Ltd 
v Forbes 3 TC 542 549 

(17) Raiha Debt Jala* v C I T [1951] 
20 I T R 176 (shares) Laht Bam Mangilal 
v C J T 1950 ITR 286 (gold) Grezo 
v C I T [J9o4] 26 ITR 169 (gold) 
Mrs Sooniram Poddar y C I T 1939 
ITR 470 (silver) Sri Gagalalehmi Ginning 
Factory Ltd v C I T [19^2] 22 ITR 
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was found that originally he had no intention to resell any of the policies Mac 
naghten J , held that the profit was an accretion of capital on realisation of invest 
ments (Smith Barry v Cordy [1945] 1 All E R 695) The Court of Appeal 
reversed the decision, and held that having regard to the elaborate way in which 
the assessee calculated out the annual yield of all his purchases, the very large 
number of policies bought and the fact that these were not ordinary investments, 
the transaction must be held to be a concern m the nature of trade (28 T C 250 
[1946] 2 All E R 396) It is submitted that the decision of Macnaghten J was 
correct The policies were bought as investments and without the intention to 
resell and the subsequent sale was not in course of trade but necessitated by changed 
circumstances The large number of policies bought would not per se make it a 
business transaction any more than buying a large number of securities would 
necessarily amount to a business transaction(19) And the facts that the invest¬ 
ments were out of the ordinary and involved the making of elaborate calculations 
cannot be considered as indicia of a concern in the nature of trade If inv estment 
m insurance policies is uncommon, so is a trade m the buying and selling of insur¬ 
ance policies and the “elaborate calculations” as to the annual yield for the rest 
of the a'seasee s lifo point, if anything, to a permanent investment rather than to 
an adventure m the nature of trade 


(3) Purchase with intention to resell —Where a purchase is made \ 
with the intention of resale it depends upon the conduct of the assessee and the 
circumstances of the case eg the nature and quantity of the article purchased 
and the nature of the operations involved, whether the venture is in the nature 
of trade or not(19a) A venture is not necessarily m the nature of trade because the 
purchase was made with the intention of resale A capital investment and resale 
do not lose their capital nature merely because the resale was foreseen and con 
templated when the investment was made and the possibility of enhanced values 
motivated the investment In other words, a short term speculative investment 
mayjie,a$jnuch an affair of capital as a lock up imeslment This "was definitely 
established in “England by the House of Lords in Leemtng v Jone$( 20), and the 
same principle would apply under this Act In Leemtng s case a syndicate of 
four persons acquired two estates with a view to their resale at a profit They 
resold the two estates to a company at a profit The Commissioners found that 
the acquisition was made with the sole object of turning it over again at a profit and 
that the syndicate at no time had any intention of holding it as an investment 
Rowlatt, J remitted the case to the Commissioners for a finding os to whether 
there was or was not a concern in the nature of trade The Commissioners found 
that the transaction in question was not a concern in the nature of trade The 
House of Lords held that it was on isolated capital transaction and the profit was 
not liable to tax Lord Buckmaster said “An accretion to capital does not 
become income merely because the original capital was invested in the hope and 
expectation that it would nsc in value if it does so rise, its realisation does not 
make it income' (21) And Lord Dunedin “The fact that a man does not mean 
to hold an investment may be an item of evidence tending to show whether ho is 
carrying ori a trade or a concern in the nature of trade m respect of his investments, 
but per se it leads to no conclusion whatever (22) 

In 1 It v 2lemhold( 23) the assessee purchased four houses in 1945 and sold 
them at a profit in 1947 It was an isolated transaction outside the assessee s 
ordinary line of business but he admitted that he had bought the property t nth a 


(10) Forbes v O I T ClTC 208 
(19a) Vtnlatastcam\ tmidu <L Co 
C 1 T f!955] 23 I T R 40a 
(20) 15 TC 333 


(21) 15 T C 333 357 

(22) 15TC 333 380 

(23) 34TC 389 


S 4 
(3)(vu 
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S 4 vxcw lo resale and had instructed his agents to sell whenever a suitable opporiunttf 
(3)(vu) ) arose The Court of Session field that the intention to resell did not per se establish 
jthat the transaction was on adventure in the nature of trade and the Commissioner! 
twere justified in treating the profit as a capital accretion A man may purchase 
5 land, shares or securities os a capital investment producing revenue, or may pi 
J chase an article with a view to using it, and coupled with the intention to invest 
or use there may be the intention of reselling at a profit when the market is lavonr 
able The purchases would nonetheless be on capital account and not in the na 
of trade This has been well stated by Lord Normond L V , in 1 R v Fra J 
“The individual who enters into a purchase of on article or commodity may 3 
in view the resale of it at a profit, and yet it may be that that is not the only 
for which he purchased the article or the commodity, nor the only purpose * m 
he might turn it if favourable opportunity for sale docs not occur An 
may purchase a picture with a view to its resale at a profit, and yet he may rec |^ c 
at the time or afterwards that the possession of the picture will give mm l ** , f 
enjoyment if he is unable ultimately, or at his chosen time, to realise it at^ 

A man may purchase stocks and shares with a view to selling them at an * L eo t 
at a profit, but if he does so, he is purchasing something which is itself an m ^ 
a potential source of revenue to him while he holds it A man may P 010 ^ 

with a view to realising it at a profit but it may also yield him an inc ° pn( je 

he continues to hold it If he continues to hold it, there may also be a ce Y r _, 


I me saie ui a piece or property—n mac is an cnac 11 uivui*™* -- i ~ c harac 
easily fall short of anything in the nature of trade Transactions oi bbi 0 , 

tenstic of trade, but they are not necessarily distinctive of it, muen F 
1 the circumstances ” ^ 

The pnnciple that a purchase with the intention of resale does ^ { j, e 

make the transaction an adventure m the nature of trade was acc E wft3 &IbO 
Madras High Court m Mrs Alexander v C I T (1) This P? 3 ^ n\ wh cte 

followed by the Calcutta High Court in Radlia Debt Jalan v v * ' ^olated 

the Court, reversing the finding of the Appellate Tribunal, held tna ^ not an 
transaction of purchase and resale of shares was on capital accoun ^ ge the 
adventure m the nature of trade Chakravartti J , reaffirmed in QJ1( j fcba fc 
propositions that an intention to resell at a profit is not by itself "f 1 tb® 1 

evidence of some activity of the nature of trade is essential to support . ^ 
a transaction is an adventure m the nature of trade The game prof* , ^ v 
reaffirmed by the Bombay High Court in Pajputana Textile [Aff , e viden ce 
Cl T (3) and Gustad Irani v G I T (3a) Likewise in the absences ^ 
of any trading activity, the Allahabad High Court set aside the ,j{ U ted & 
Appellate Tribunal that purchase and resale of eight bars of gold c0 
adventure in the nature of trade(4) gang 00 ” 

The same principle underlies the decision of a Full Bench of bh® nsed 
High Court m Mrs Soomram Poddar v C I T { 5) There a money ^ 
her capital not habitually but on one occasion only, to buy silver with iP 

of its resale at a profit The Commissioners found that t he transac_ —„—^ 

--— " ---"7 ptndlDo 


(24) 24 T C 498 S02 The facta of the 
case are considered below 
(2-5) 14 TC 6S4 691 
(1\ (19521 22 I T R 379 402 

(2) 11951] 201 TR 176 

(3) £20o3J 24 ITJt 46 An Appeal 


(3o) (19,i7) 8 IITB« c 

(4) Laht Ham HangtUl * 

1950 IT R 286 , n 

(5) 1939 ITR 470 478/9 


/ r 
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the nature of trade, but the Court reversed the finding on the ground that there S 4 
was no evidence to support it Though the actual decision might be incorrect on (3)(vu 
the particular facts and circumstances of the case, the principles of law were correctly 
and precisely enunciated in these words If a man outside his regular business r 
makes a speculative purchase of an article or commodity with a view to its profit-' 
able resale he is not for that reason alone venturing on a trade What had 

been undertaken was admittedly a speculation but the question was whether it 
was an adventure in the nature of trade Speculations and adventures must!, 

be ‘m the nature of trade’ before the profits and gams resulting from them become 
taxable Etery speculation has tn it the element of adienture, hut it must be a specula / 
lion in the nature of trade if it *5 to be considered an adienture m the nature of trade t 
A mere speculation, not in the nature of trade cannot by any process of reasoning' 
be regarded as an adventure m the nature of trade And whether the purchase 
of silver with a view to reselling it at a profit is called a speculation, or whether 
it is called an adv enture is of no account the dividing line between assessability and 
exemption depends on whether what is done is done in the nature of trade or not 

But the Lahore High Court has taken a different view In Behan Lai Jkandu 
Mai, In re(6), a Full Bench of that Court, dissenting from the Rangoon case of 
Mrs Sooniram Poddar, held that where the intention of reselling at a profit is the 
dominant or sole object it is decisive and conclusive of the question and the transac¬ 
tion is necessarily m the nature of business It is submitted that this view is 
incorrect, the correct rule being that laid down by the House of Lords in Leeming s 
case and accepted by the Bombay, Calcutta, Madras and Rangoon High Courts 
and the Court of Session An investment with the dominant or sole intention 
of resale or conversion at a profit is not necessarily in the nature of trade The 
dominant or even sole intention to resell is a relevant factor and raises a strong 
presumption, bnt by itself is not conclusive proof of an adventure in the nature 
of trade A purchase with the dominant or sole intention to resell would necessarily 
be a speculation but not necessarily an adventure in the nature of trade In short ' 
the intention to resell is not, per se, an infallible test For instances of speculations 
which have been held not to be adventures in the nature of trade .see also above 
under Isolated speculations ” p 226 

The intention to resell may, tw conjunction totth the conduct of the assessce and 
other circumstances point to the business character of the transaction — 

(o) Commercial commodities —If a man purchases a large quantity of a 
commercial commodity greatly m excess of his personal needs or a purely com 
mercial asset, and the commodity or asset is one which can yield no pride of posses 
sion which cannot be considered an investment and which cannot be turned to 
account except by a process of realisation it is an adventure in the nature of trade(7) 

Likewise, acquiring Government permits for commercial commodities with the 
intention of reselling the permits would constitute an adventure in the nature of 
trade(8) 


ILLUSTRATIONS 


1 In 1937 and 1938 a woodcutter bought, with the intention to resell whisky 
m bond m three lots and resold it m 1940 m lots at a net profit of £712 He never 
had commercial dealings jn liquor before nor did be have any after this venture 


(6) 1*114 ITR 20J followed in Kdkan 
Chand A. Knhan Chand v C I T 1944 
ITR 472 where subsequent conduct was 
also held to be a very material consideration 
Both these cases ore dealt with below 

(7) Edirards ▼ Bairstotc [1955} 28 IT R 


67*1 536 (IIL) (purchase and ro«alo of 
epinninR plant) In re Kalytw Mai Dudhulal 
1050 ITR 54 (purchase and resale of 200 
bales of cotton) 

(8) 7iuhe*kwar Singh v C I T [!055] 
27 ITR 376 
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S 4 He had no special knowledge of the trade did not have the whisky blended or 
(3)(vu) advertised and m fact did not even take delivery of any of the lots that he pm 
chased The outbreak of war enabled him to get appreciably higher prices 
held to be an adventure in the nature of trade (I R v Fraser 24 TC 49 “F 
Brandy Syndicate v 1 Jt 12 T C 358 and Lindsay v / R 18 T C 43 are 
cases of isolated ventures m the brandy and whisk} 7 trade) 

2 The assessee, a mone} lender was interested in a cinema company Bern, 
in Berlin m 1920 on business connected with the cinema company, a® # 
opportunity of purchasing very cheaply a large quantity of toilet P*P er 
bankrupt German firm He brought it ov er to England and sold the who e c 
ment to one person at a considerable profit Held, it was an adventure in ^ 

of trade “The nature and quantity of the subject dealt with exclude ® 
tion that it could have been disposed of otherwise than as a trade ra ^ 
(Rutledge v I R 14 T C 490 497 Cf Martin v Lowry 11 T C 297 
is dealt with below) 

(6) Trading operations —A venture would generally speaking be m 
of business if in the interval between the purchase and the resale ^ 

embarks on operations of the same kind and carried on m the same 7 ^ jj.# 
which are characteristic of ordinary trading in the line of business 
venture is made(9) 


ILLUSTRATIONS 

1 A ship repairer a blacksmith and a fish salesman s einployeojP^^ 

as a jomt venture a cargo vessel with a view to con\ ertmg it into a pre- 

and reselling it They were not connected in business and they ex tensire 

viously bought a ship It took almost four months to carry ou _ team _drxfi* :r 

reconstruction and alteration and thereafter the vessel was sold® .« a t » proft 
at a profit Held a trading venture * Making an art^e mark 

is of the very essence of trade * (I R \ Livingston 11 T C ooo ) j^ea 

2 A dealer m agricultural machinery who had never 3 ««,!«' 

trade before bought from the Government its entire surplus e iponsterhn? 
linen of 44 million yards, at a cost of roughly three and a quarter ^ 

He embarked on an extensive advertising campaign rented o cc ^ 

an advertising manager a linen expert as adviser and a sta thstC* oE5 ' 

proceeded rapidly and the whole stock was disposed of within 
1,280 purchasers Held, it was an adventure m the nature of tr . 
factors bemg the enormous bulk purchased and the ordinary 
employed ( Martin v Lowry 11 T C 297 (H L ) ) fori* 1 ^ * 

3 Individual partners of three firms engaged in the wmo tm ^nt f 
syndicate independent of their respective firms and acquired a b y e 

of brandy from the Cape Government with the intention of a P . g0 jj it P 
They had the brandy blended and rdcasked in another countjj ^ trae 53 ^ 
fourteen months m a senes of about a hundred retail sales Held ^ O’ c 
was of a tradmg character ( Cape Brandy Syndicate v I R irp 4 013 ' 

“liquor* cases are Lindsay v I R 18 TC 43 and / R v Fraser *■ 

4 In 1930 the assessee purchased a village for about Rs CO ^ J 0 1 
the whole of that amount at 7£ per cent interest He divided the * , jjjd c { 
building sites He had the property survejed constructed a well ® cf jt W 
scheme of development In 1930*37 he sold 208 plots an d during 

-“ - 


(0) IVrCljdc L. P / jt ▼ Lirtngtfon 
II TC 639 612 Leetntny r JW/15TC. 


331 *110 (II L.) 
2SITR 679 (II L.) 
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111 more plots Held the venture was m the nature of trade but since there was a S 4 
single \ enture the question of assessing profits could arise only when all the plots (3)(vu) 
were disposed of{10) and the venture came to an end (In re K R Mody 1940 
ITR 179 See bIm> Raja Rameshicara v C I T [1957] 32 IT R 552) 

Parashram Ckintaman Joglelarv G I T (11) Thaklar Datt Sarma v GIT 
(12) Broadbndge v £ea«ie{13), Inter v R r iRinson(14) and Rahan Chand t£ Kishan 
Ghand v CI T (15) are other cases where lands were acquired developed and sold 
in plots and the profits were held to arise from business A purchase and resale 
of land may be held to be m the nature of trade even if the land is not parcelled out 
or developed or advertised for sale(16) Conversely, a man may develop and lay 
out his estate and sell it m lots at various times for building but if he does this as 
a landowner and not as a land speculator, there would be no venture in the nature 
of trade(17) For cases of companies trading in land and other cases of sales of 
land see under sec 3, “Capital accretion and income arising from sales ’ pp 99107 
(c) Multiplicity of transactions —A transaction of purchase and resale which 
standing by itself may not have been in the nature of trade may, by being repeated 
lose its capital nature, and the repeated transactions may jointly constitute a trade 
or may constitute & senes of adventures m the nature of trade(18) A manufacturer 
of agncultural implements who effects several transactions m cotton futures over 
a period of four jeara is doing a business in speculation^ 9) and is as much taxable 
on the profits as a cotton broker speculating m cotton futurea(20) or a share broker 
having repeated dealings m shares on his own account(21) 


ILLUSTRATION 


At a time of boom in Lancashire textiles the assessee with some others formed 
a syndicate to undertake the “turning o\er of a mill* The transaction involved 
the purchase by the sj ndicate of the shares of a mill owning company, the liqrn 
dation of the company and the formation of a new company to purchase the old 
company’s assets at a profit to the syndicate After successfully carrying through 
this transaction the assessee formed three other syndicates not always consisting 
of the same persons and carried through three other similar transactions Held 
the transactions considered separately were capital transactions and that any 
one by itself did not constitute a trade, but that considered together they did 
constitute a trade (Ptclford v Qinrle 13 T C 251 (C A ) Cf Chunnilal Ganpatrai 
v C I T 1949 I T R 34 ) 

But a transaction *by being repeated does not necessarily assume a trading 
character The frequency or repetition of the activity though at times a decisive t 
factor, is bj no means an infallible criterion(22) / 


(10) For the proposition that the profits 
of a single venture should be assessed after 
the venture comes to an end or the entire 
cost has been recouped see the cases cited 
m foot notes (7) to (9) on p 162 ante 

(11) 6 IT G 74 

(12) 1D39ITR 164 

(13) 26 TC 63 

(14) 26 TC 105 

(15) 1944 1TR 472 In this case the 
decision that the sale of land after develop 
Went was in the nature of trade was correct 
on the facta of the case but the ratio that 
the decisive circumstance is the intention to 
resell is as submitted above incorrect 

(16) Beynolds s Executor* v Bennett 25 
TC 401 Gray A Gilhtt y Tiley 26 TC 80 

(17) Hudson t Bay Co v Stetens 6 TC 


424 436/8 (C A ) Band v Albemi Land Co 
Ltd 7 TC C29 638/9 Sr* Gajalakshm* 
Gtnntng Factory Ltd y C I T [1952] 22 
ITR 502 

(18) Vishweshwara Swyh y C I T 
[19i6] 30 IT R 202 Belhm Ltd v Use 
[19u2J22lTR Suppl 51 58 (C.A ) Emro 
Imestments Ltd v Alter 35 T C 305 
Foulds v Clayton 34 T C 382 

(19) Toicnscndx Grundy 18 T C 140 

(20) Cooper v Stubbs 10 T C 29 (OA ) 

(21) Knoppv C I T 1948 ITR 3 08 

(22) Upper India Chamber of Commerce 
t C I T 1947 ITR 263 279 Laht Bam 
Jtlanyilaly C I T 1950 ITR 286 (pur 
chase and sale of gold held to be on capital 
account despite the finding that the opera 
tions did not constitute a single transaction) 
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He had no special knowledge of the trade did not have the whisky blended or 
advertised, and m fact did not ev cn taho dchv ery of any of the lots that be par 
chased Tho outbreak of war enabled him to get appreciably higher prices It vas 
held to be an adventure m tlio naturo of trade (I R \ Fraser 24 T C 49S Cop 
Brandy Syndicate \ I R 12 TC 358 and Lindsay v I R 18 TC 43 are other 
cases of isolated ventures m the brandy and whisky trade ) 

2 The assessce a money lender, was interested m a cinema company 
in Berlin m 1920 on business connected with the cinema company, he took the 
opportunity of purchasing very cheaply a large quantity of toilet paper 1 
bankrupt German firm He brought it o\ a to England and sold the whole consp 

ment to one person at a considerable profit Held, it was an adventure in thena 
of trade “ The nature and quantity of the subject dealt with excluded the sogg# 

tion that it could have been disposed of otherwise than as a trade transac ion- 
0 Rutledge v I R 14 T C 490 497 Cf Martin v Lowry 11 T 0 297 (H L) 
is dealt with below) 


{&) Trading operations —A venture would, generally speaking bemthefl* 
of business if in the interval between the purchase and the resale the P 111 *, 
on operations of the same kind and carried on m the same way as 
which are characteristic of ordinary trading m the line of business m w c 
venture is made(9) 


ILLUSTRATIONS ^ 

1 A ship repairer a blacksmith and a fish salesman s employee 

as a joint venture a cargo vessel with a view to converting it into a stea prt . 
and reselling it They were not connected m business and they had D lT . 
viously bought a ship It took almost four months to carry out the 
reconstruction and alteration, and thereafter the vessel was sold as ai wea® {{ 
at a profit Held a trading venture “Making an article marketable a 
is of the very essence of trade ’ (I R v Livingston 11 T C 538) ^ 

2 A dealer in agricultural machinery, who had never dabbled *? A r oplaB e 
trade before bought from the Government its entire surplus stock o . ^ 
unen of 44 million yards at a cost of roughly three and a quarter mimo 

He embarked on an extensive advertising campaign rented offices an ^ 
an advertising manager a linen expert as adviser and a staff of c er ^ 60 $> 
proceeded rapidly and the whole stock was disposed of within sev en mon nC i a gn 

I 280 purchasers Held, it was an adventure m the nature of trade, c method 

factors being the enormous bulk purchased and the ordinary trading 
employed (Martin v Lowry 11 T C 297 {H L )) j » 

3 Individual partners of three firms engaged in the wine trade ° ^tf 

syndicate independent of their respective firms and acquired a Lie re 53 ** 
of brandy from the Cape Government with the mtention of a P r0 jt d 
They had the brandy blended and recasked m another country a* 1 
fourteen months in a senes of about a hundred retail sales Held the> q^c 

was of a tradmg character (Cape Brandy Syndicate \ I R 12 TC joa) 

liquor cases are Lmdsay v I R 18 T C 43 and I R r Fraser 24 3 ^ 

4 In 1930 the assessee purchased a village for about Ks 60 000 

the whole of that amount at 7$ per cent interest He divided the area » pfl{ , 
building sites He had the property surveyed constructed a well an . 
scheme of development In 1936 37 he sold 208 plots and during _ ^ 

• Qjde 1 P 1 R T Lmngeton 331 040 (H L.) Edvards* B*'' 1 *** 

II TC B3S 642 Leant™jv Jones 16 TC 28 I T R 679 (HX.) 
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111 more plots Held, the venture was in the nature of trade, but since there was a 
single venture the question of assessing profits could arise only when all the plots 
were disposed of(10) and the venture came to an end (In re K H Mody 1940 
IT R 179 See alvo Raja Rameshcara v C / T [1957] 32 IT R 552) 

Para shram Chinlaman Joglelarv C 1 T (11), Tkahlar Vatt Sarnia v C 1 T 
(12) Broadhndge v BeattieQZ), Laver v TFt7Avwon{14) and Kahan Chand d Ktshan 
Chand v CI T (15) are other cases where lands were acquired developed and sold 
m plots and the profits were held to arise from business A purchase and resale 
of land may be held to be in the nature of trade e\ en if the land is not parcelled out 
or dev eloped or advertised for sale(lG) Conversely, a man may dev elop and lay 
out his estate and sell it m lots at various times for building but if he does this as 
a landowner and not as a land speculator there would be no venture in the nature 
of trade(17) Tor cases of companies trading in land and other cases of sales of 
land sec under sec 3 “Capital accretion and income arising from sales,” pp 99 107 
(c) Multiplicity of transactions —A transaction of purchase and resale which 
Btandmg by itself may not have been in the nature of trade may, by being repeated, 
lose its capital nature, and the repeated transactions may jointly constitute a trade 
or may constitute a series of adventures m the nature of trade(18) A manufacturer 
of agricultural implements who effects several transactions in cotton futures over 
a period of four years is doing a business in speculation{19) and is as much taxable 
on the profits as a cotton broker speculating m cotton futures(20) or a share broker 
having repeated dealings in shares on his own account(21) 


ILLUSTRATION 

At a tune of boom m Lancashire textiles the assessee with some others formed 
a syndicate to undertake the turnmg over of a mill” The transaction involved 
the purchase by the syndicate of the shares of a null owning company the liqtu 
dation of the company and the formation of a new company to purchase the old 
company s assets at a profit to the syndicate After successfully carrying through 
this transaction the assessee formed three other syndicates not always consisting 
of the same persons and earned through three other similar transactions Held 
the transactions considered separately were capital transactions and that any 
one by itself did not constitute a trade but that considered together they did 
constitute a trade (Piclford v Quirle 13 T C 251 (C A ) Cf Chunnilal Ganpatrai 
v C I T 1949 ITR 34) 

But a transaction -by being repeated does not necessarily assume a trading 
character The frequency or repetition of the activity, though at times a decisive j 
factor i3 by no means an infallible cntenon(22) * 


(10) For the proposition that the profits 
of a single venture should be assessed after 
the venture comes to an end or the entire 
«>st has been recouped eeo the cases cited 
m Toot notes (7) to 19) on p 162 ante 

(11) 6ITC 74 

(12) 1039 ITR 154 

(13) 26 TC 63 

(14) 26 TC 105 

(15) 1944 ITR 472 In this case the 
decision that the sale of land after develop 
ttent was in the nature of trade was correct 
ft? j facts of the case but the ratio that 
the decisive circumstance is the intention to 

13 as submitted above incorrect 
_( 16 ) -Reynold* a Executor* v Bennett 25 

T 7,- 401 0ra v <*■ 0,a ' u v T’lky 26 T C 80 

(17) Hudson s Bay Co v Stevens 6 TC 


424 436/8 (C A ) Rand v Albemi Land Co 
Ltd 7 TC 629 638/9 Sri Oajalalshmi 
Oinning Factory Ltd v C I T (1952] 22 
ITR 602 

(18) Ytshweshwara Singh v C I T 
[1956] 30 ITR 202 Relhm Ltd v Fw« 
[1952] 22 IT R Suppl 61 66 (C A ) Emro 
Investments Ltd v Alter 35 TC 305 
Foulds v Clayton 34 T C 382 

(19) Townsend v Orundy 18 T C 140 

(20) Cooper v Stubbs 10 T C 29 (C-A ) 

(21) Knapp x C I T 1948 ITR 398 

(22) Upper India Chamber of Commerce 
v C I T 1947 ITR 263 279 Laid Ram 
Mangilal x C I T 19o0 ITR 286 (pnr 
chase and sale of gold held to be on capital 
account despite the finding that the opera 
tions did not constitute a single transaction) 


S 4 
(3)(vu) 
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ILLUSTRATION 


Two assessees had been for some years concerned in buying and Belling or 
developing building lands In 1935 they purchased three plots of undeveloped 
lands in equal shares About a week after the purchase in accordance wiii» 
pre arranged plan, each of the assessees gifted to his wife his share of the bunding 
lands, and a fortnight later each of the two ladies sold her interest in the lands to a 
building companj in which the husbands were interested Two years later a similar 
transaction was carried out The Commissioners found that the gifts were genum* 
and that the ladies did not hold the lands as nominees or trustees for the re 
husbands The Commissioners also found that in effecting sales of the propc e 
on the two occasions the ladies did not carry on a trade or an adventure in the na we 
of trade Held, there was evidence to support the last finding and there 
liability to tax The essence of the transactions was that “the husbands do 
gave away an asset, but also the profit they could have made out of it, aad id 
sense avoided tax by forbearmg to take a profit If a trader chooses P 

part Of his stock in trade to a person and to find him a customer for it at a P 
that does not necessarily expose that person to income tax in respect of ^ 
And if the gift be genuine the mere fact of doing it twice over will not wa ^ 
inference inevitable though it may make it more likely” (Witttowf ' 

1947 I T R Suppl 50, 26 T C 371) tanr(3 

(d) Other circumstances —The conduct of the assessee and other cir ^ ) ul! ^ tranS 
may show that the venture was not an investment of capital but a trading ^ 
action(23) For instance, the fact that the venture was financed from 
moneys may point to a business transaction{24) 

ILLUSTRATIONS jD ^ 

1 The assessee who was a planter sold his mam estate when he 
employ of planting associations Subsequently he purchased a group ^ 
for Rs 2 50000 and within a few months thereafter he sold the , 

Rb 5 50 000 The conduct of the assessee between the date of the pure a 
estates and the date of their resale was consistent with that of a regu 138 » jjl* 
such plantations The Tribunal found that the transaction of purchase ^ 10 
constituted an adventure in the nature of trade Held there was c 
support the finding (Mrs Alexander \ C I T [1952] 22 I T R 379 J ^ po, 

2 A Hindu undivided family carrying on a moneylending ho . ( 1 

chased 1,600 tolas of gold in 1931 when Fngland went off the gold staD 8 tank 
paid the purchase price of Rs 35 050 bj withdrawing fixed deposits th f 

before maturity and also bj withdrawing some money from a business a* 
family was a partner and by borrowing from another firm In Jt' 

Bold one fourth of the gold for Rs 13 800 and thus made a profit of ** fatxl 
Commissioner found the venture to be in the nature of business 

was upheld by a Full Bench of the Lahore High Court (In re Bf^ an j pjt 
Mai 1914 I T R 209 dissenting from Mrs Soomram Poddar v G l ? fthe^ 4 * 
470) The decision was correct on the facts of the case but the ratio o , 
that the decisive factor is purchase with the intention to resell cannot a 3 8 
above be regarded as good law 

Tor cases where some transactions are in course of and eo® f ° at ra /*ri--» 
eee under ecc 3 p 103 See farther under “Capital accretion and w* 013 
from Bales * p 9^ et teq 

. ("•> In n A II 

i?r ife ™,* JU 


(■* 3 ) I It r Toil / rvptrt/ Ci 
)3ITC. 13 t /mat ▼ 4 

iiHj*) 3! ITU. 03 Wwlafarwnrn 
A Ca r C I T [!"M) 3S I T II / 


In n r<un 
IT P «oo 


f( 



HOBBIES AND PASTIMES 


237 


Casual receipts in profession, vocation or occupation — S 4 
The meldings of the words “profession” and ocation ” ate dealt with, post under (3)(vu) 
sec 10(1), ‘Business profession or vocat ion *,p 320 All professions are businesses 
but all businesses are not professtons(25) 

The word * vocation*’ is of wider import than the word profession and 
“occupation" is a word of still wider signification than “vocation ’ In other 
words, what does not amount to profession may amount to vocation and what 
does not amount to vocation mav amount to occupation(l) In Partridge v Malian 
dame(2) the word “vocation” was held to bo ‘analogous to ‘calling* a word of 
wide signification meaning the w ay in which a man passes his life ’ (3) A man may 
have more than one v ocation or occupation(4) 

A receipt may be said to arise from the exercise of an occupation even if the 
asscsseo had never pursued that occupation in the past For instance agreed 
remuneration received by a person for acting once as an arbitrator m a heavy 
matter may be held to arise from the exercise of the occupation of an arbitrator 
even though the occupation was exercised only once(5) 

The exclusion from exemption is common to receipts arising from business 
profession vocation and occupation alike In sec 10 and elsewhere the reference 
is to “business profession or vocation as a group it is onlj in this clause that the 
reference is to profession vocation or occupation * 

Keceipta.arismg from the exercise ofji_prpfession l _vocation or occupation arei 
taxable*everuf t hoy ate~bf a cas ual and~h~on recnmng natufc(6)~' A'commisaion 
received by a prac tismgarchitect for negotiating on" one occasion only the sale 
of an estate would bo a taxable rcceipt(7) Gifts given by disciples to a person who 
teaches Vcdantha philosophy(8) or tips given m the ordinary way to taxi dnvers(9) 
would be taxable as arising from the exercise of a vocation Similarly a gift may 
bo taxable as arising from the exercise of a profession even if it is given over and 
above the full professional fees(10) or is received from a third person to whom the 
professional services were not rendercd(ll) (See below under ‘Voluntary pay 
ments Testimonials and personal gifts Regular allowances”) 

But a receipt does not necessarily arise from the exercise of a profession or 
vocation merely because the profession or vocation affords the opportunity for 
earning the receipt Winnings of a professional golfer from bets on private games 
of golf may not arise from the exercise of his profession^2) 


“Addition to the remuneration of an employee ”—A perquisite, 
gratuity bonus or commission may be casual and non recurring but it is not 
entitled to exemption under this clause The various types of additions to the 
remuneration of an emplo) ee axe dealt with under sec 7 


Winnings from betting or from racing establishments Hobbies 
and pastimes —Whether betting or maintaining a racing stable does or 
does not amount to a business, vocation or occupation must depend upon 


(25) Per Rowlatt J Christopher Barter 
«t Sons y I R [1919] 2KB 222 228 

(1) Per Iqbal Ahmad J In re Lalo 
Indra Sen 1940 I T R 187 204/5 

(2) [1886] 18 Q B D 276 2 T 0 179 

(3) Seo also Padmanabkan Krishna 
Menonv C I T [1056] 29 IT R 954 

(4) Lata Indra Sen In rc 1940 ITR 
187 200 

(5) C I T r Rao 1950 ITR 825 

(6) Subrahmanyan Chettiar v C I T 
1934 ITR 295 301 David MxtchtU v 


G I T [19oG] 30 ITR 701 

(7) Brocllesty v Mtmchs 18 TO 570 
(CA ) See also In re Chunmtal Kalyandas 
11 T C 419 

(8) Padmanabhan Krishna Jlenon v 
O 1 T [1956] 29 ITR 954 

(9) Cahert v ITainimgftl 1948 I TP 
Sapp! 54 

(10) Davxd MxtchtU v C I T [1958] 
301T R 701 

(11) SusilC Sen In re 1941 ITR 261 

(12) Doxrn v Compsion 1938 ITR 596 
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ILLUSTRATION 

Two assessees had been for some years concerned m buying and 
de\ eloping building lands In 1935 they purchased three plots of on e 
lands in equal shares About a week after the purchase, in accor ^° ce , 
pre arranged plan, each of the assessees gifted to his wife his share o ® 
lands, and a fortnight later each of the two ladies sold her interest m e « 
building company in which the husbands were interested Two years a ^ 
transaction was carried out The Commissioners found that the guts ^ ® ^ 

and that the ladies did not hold the lands as nominees or trustees for J 
husbands The Commissioners also found that m effecting sales o P ^ 
on the two occasions the ladies did not carry on a trade or an adventure ^ ^ 
of trade Held there was evidence to support the last finding ari^ ^ 00 ] ? 
liability to tax The essence of the transactions was that the h us an d m 
gave away an asset, hut also the profit they could have made on o k 00se5 top rt 
sense avoided tax by forbearing to take a profit It a * ra ° ^ a profit 

part Of his stock m trade to a person and to find him a customer o proSt 

that does not necessarily expose that person to income tax in respec jiil 

And if the gift he genuine the mere fact of doing it twice over ^ 

inference inevitable, though it may make it more likely ( 1 
1947 IT R Suppl 50 26 T C 371) eacaB &*‘ 

(d) Other circumstances —The conduct of the assessee and fading trW \ 

may show that the venture was not an investment of capital tm borrow 

action(23) For instance the fact that the venture was finance 
moneys may point to a business transaction(24) 


ILLUSTRATIONS 


tit 


1 The assessee who was a pi inter sold his mam estate v> 0 f f Ujd 

employ of planting associations Subsequently he purchased 8* cs t a te to. 
for Rs 2 50 000 and within a few months thereafter he s 
Rb 5,50 000 The conduct of the assessee between the datei oi l 1 dea^? 
estates and the date of their resale was consistent with that °*. A. fl <e and ^ 
such plantations The Iribunal found that the transaction ol p * 


, evident * 


constituted an adventure in the nature of trade Held th«e was 
support the finding {Mrs Alexander v C I T [1952] 2- I T . u3m? si 
2 A Hmdu undivided family carrying on a mona ^ en °^§ standard 
chased 1 600 tolas of gold m 1931 when England went off the g , oJ a a 

paid the purchase price of Rs 35 050 by withdrawing fixed jn ^bid 1 ** 

before maturity and also by withdrawing some money from a 
family was a partner and by borrowing from another firm r 5 03< ? • 
sold one fourth of the gold for Rs 13 800 and thus made a proht o 
Commissioner found the venture to be in the nature of busme . ^ m 
wns upheld bj a Full Bench of the Lahore High Court (In re I I* 4 

Mai 1944 I T R 209 dissenting from Mrs Soantram Poddarv V , o0 ftb ef *j 
470) The decision was correct on the facts of the case hut tnc ^ sa bC-'’ 

that the decisive factor is purchase with the intention to resell, cann , ^ 

nbov e be regarded as good law l* 1 

Tor cases where some transactions are m course of and 80lD j ** 

see under see 3 p 103 See further under Capital accretion an 
from Bales p 90 et tea _.—-rTrTi, 

» <- ' Jju-1 1 


(23) / F r Toll Properly Co Ltd 
(/«• Li?) 34 TC. 13 GuUad Iran, t C J T 
11W) 31 I TIL 02 I enXolortramt JiatJu 
d Co T c / T (1953] 2S I T R 405 


(24) In re AT i- , t i-, 

I uhuxihicara 6tngn i T , 

IT It 202 In re f 5 * af ' ** 

1944 I TP 200 
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Casual receipts in profession, vocation or occupation — S 4 
The meanings of the words “profession” and “vocation” are dealt with -post under (3)(vu) 
sec 10(1), “Business profession or vocation ,p 320 All professions are businesses, 
but all businesses are not professions(25) 

The word “vocation” is of wider import than the word profession , and 
“occupation” is a word of still wider signification than vocation la other 
words, what does not amount to profession may amount to vocation, and what 
does not amount to vocation ma v amount to occupation(l ) In Partridge v Malian 
dame(2) the word “vocation’ was held to he “analogous to calling,’ a word of 
wide signification, meaning the way in which a man passes Ins life (3) A man may 
have more than one vocation or occupation{4) 

A. receipt may be said to arise from the exercise of an occupation even if the 
assesses had never pursued that occupation in the past For instance agreed 
remuneration received by a person for acting once as an arbitrator m a heavy 
matter may be held to arise from the exerciso of the occupation of an arbitrator 
even though the occupation was exercised only once(5) 

The exclusion from exemption is common to receipts arising from business 
profession vocation and occupation alike In sec 10 and elsewhere the reference 
is to “business profession or vocation' as a group it is on!) m tins clause that the 
reference is to “profession, vocation or occupation ” 

Rece ipts-ansing from the exercisejpf a profession, vocation or occupation arei 
taxaETeeveoaf t hoy~are~of ~a cas ual and.j?on~recttrnng nature^) A'Tomhnssion 
received by a practising architect for negotiating on one occasion only, the sale 
of an estate would be a taxable receipt(7) Gifts given by disciples to a person who 
teaches Vedantha philosophy(8) or tips given in the ordinary way to taxi drivers(9) 
would be taxable as arising from the exercise of a vocation Similarly a gift may 
be taxable as arising from the exercise of a profession even if it is given over and 
above the full professional fee3(l0) or is received from a third person to whom the \ 
professional services were not rendered(ll) (See below under ‘Voluntary pay l 
menta Testimonials and personal gifts Regular allowances”) 

But a receipt does not necessarily arise from the exercise of a profession or 
vocation merely because the profession or vocation affords the opportunity for 
earning the receipt Winnings of a professional golfer from bets on private games 
of golf may not arise from the exercise of his profession^ 2) 


“ Addition to the remuneration of an employee ”—A perquisite, 
gratuity, bonus or commission may bo casual and non recurring but it is not 
entitled to exemption under this clause The various types of additions to the 
remuneration of an employee are dealt with under sec 7 


Winnings from betting or from racing establishments Hobbies 
and pastimes —Whether betting or maintaining a racing stable does or 
does not amount to a business, vocation or occupation must depend upon 


Per Rowlatt J Christopher Barler 
d. Sonsy I H [101D]2R.B 222 228 
(1) Per Iqbal Ahmad J In re Lola 
tndra Sen 1940 ITK 187 204/5 
(;) (1886} 18QBD 276 2 1 C 179 
(3) See also Padmanabhan Krishna 
Hewn v C I T [1956] 29 ITR 954 

InJra Sen In n 1940 ITR 

j®) O 1 T r Jtao 1950 IT P 825 

Subrahmanyan Chethar v C 1 T 
im ITR 295 301 David Mitchell v 


C 1 T £19o8] 30 IT R 701 

(7) Broelltsby r Memcla 18 T C 676 
(CA) See also In ro Chunnilal Kalyandas 
1ITC 419 

(8) Padmanabhan Krishna Menon r 
C 1 T [1950129 ITR 954 

(9) Cahert v ITainunyht 1948 I TP 
Suppl 54 

(10) Damd Mitchell v C I T [I1M5J 
30ITR 701 

(11) •tunlC Sen In re 1911 ITR 201 

(12) JKnrn v Compdon 193S ITR 590 
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of an occupation(22) Voluntary payments were held to be assessable in Cooper S 4 
v Blahston(23) though they were made to the elcrgvman as Easter Offerings by (3)(vu) 
strangers and out idcis who did not receive the benefit of his scrvices(24) Tips 
given in the ordinary way to taxi drivers m the employ of taxi owners(25) are 
income arising from the exercise of an occupation and therefore disentitled to exemp 
tion under this clause The principle was stated by Rowlatt, J in Bey non v 
Thorpe(l) in these words It is perfectly true that a voluntary payment or a gift, 
though m itself not a profit or gam at all, may become a profit or gam m the hands 
of the recipient if it can be attached to an office or if it can be attached to an era 
ploymcnt or vocation * and he mentions gratuities to waiters or other sen ants 
as instances of such profits or gams which are tax3ble{2) Similarly, voluntary 
gifts received m the exercise of a profession or vocation may be chargeable even 
if casual and non recurring in nature(2o) A receipt may be taxable as income 
arising from the exercise of the legal profession even if the amount is received as a 
gift from third parties to whom the legal services were not rendered and who were 
under no obligation to pay anything at all 

ILLUSTRATION 

The assessee, an attorney and advocate, acting for a shareholder in a company 
interview! d the managing agents of the company attendc d a meeting of the share 
holders under a proxy from his client made a speech at the meeting and secured a 
substantial issue of new shares to the public A firm of stock brokers who were 
benefited by the issue of new shares gifted a ium of Rs 10 000 to the assessee, 
even though the assessee had not acted for them and they were not legally bound 
to pay anything to the assessee Held, assuming that the receipt was of a casual 
and non recurring nature it arose from the exercise by the assessee of bis profession 
as a lawyer and wa3 not exempt under this clause [Susil C Sen In re, 1941 
I T It 261) 

Testimonials and personal gifts — A gift of wh ic h the pcrsonal^elementTs^of 
the essence is not income at a ll Birthd ay and w edding"gif£s"are the simplest 
ins tances i n poTrlt^^DggStiods fcceived~for a specific purpos’e^would not, generally 
speaking,*be income(26) While a gift to an emplovee or office holder which is 
remuneration for the employment or office, is taxabli (2c) a gift which is personal 
in the sense that it is given to the person not as a holder of office or employment 
but as a personal testimonial is not income(3) Similarly a voluntary subscription 
for a special purpose or a personal gift or testimonial paid to a lawyer or cLrgyraan 
or other professional as a token of esteem and regard for his ability or personal 
qualities and unconnected with any particular professional act or service is not f 

mcomc(4) Thus the crucial question as Rowlatt J , put in R ed v Seymour( 5) 

(22) In ro Strong 1 T0 207 Herbert v 21 tnon. v C l T P956J29ITR 954 

AIcQuade 4 T C 483 Poytiling v Faulkner (26) Sacred Heart a Monastery v 1 T O 

5 T C 14w (C A ) Slanty v Starkey 16 T C [1956] 80 I T It 451 

45 Seo also Archbishop of Thyateira v (2c) Moorhoust v Dooland [195j] 2S 

Hubert 25TC 249 (C A ) ITR 86 (O A ) 36 TC 1 

(23) 5 T C 847 (H L ) 1909 A C 104 (3) Corbett v Duff 1942 1 T R SuppT 55 

(24) See also-Saarufcr.TV C I T 51 TC (4) Susil C Sen In re 1941 ITR 261 

454 where a grant from a foreign religious 37° 274 Damd Mitchell v C J T [1956] 

trust Was held to bo a perquisite of the 30 1 T R 701 716/7 Cooper v B'akiiton 

Bishop 8 ofliee 6 T C 34’’ 355 (II L ) Mudd v Collins 9 

(25) Cahtrt v Wamicriyht 1948 ITR TC 297 300 301 Turner v Cuxson2TC 

Suppl 64 27 TC 475 422 Moorhouse v Dooland [1955] 28 l TR 

(1) 14 TC 1 13 14 86 96/7 (C A ) 36 TC 1 Ternary v 

(2) See also Smith v Incorporated Council Smith [1957] 31 ITR fill fil5 37 TC 

of Law Reporting 6T C 477 485 18 

(2a) 2 emperley v Smith [1057] 31 ITR (6) II TC 62o 630 approved by H L 

511 37 TC 18 Padmanabhan Krishna on appeal at 646 
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is ^ s it in the nature of a personal gift or is it remuneration ? ” “What is meant 
y personal gifts' is a condensation of tho full sentence—‘personal gifts given on 
personal grounds other than for services rendered’”(C) “Bat the employer lor 
e purpose of assisting on employee whom he does m fact remunerate for is 
services cannot relieve his employee from his obligation to pay income tas ty 
saying I do not intend it to be remuneration’“(7) Since testimonials and per 
eonal gifts are not income within the proper meaning of that word, no questioat 
arise of seeking their exemption under this clause They ore “mere windfalls, 
to use the phrase of Sir George Lowndes in C I Tv Shaw Wallace <t Co{ 8) and 
therefore outside the ambit of the Income tax Act But even if they were to V 
regarded as income, they would bo exempt under this clause as being casual and 
non recumng and as satisfying the other conditions of this c!ause(8o) 


ILLUSTRATIONS 

1 'assessed was an employee of S who owned a sugar factory S 
iened the factory to a new limited company The assessee induced a number 0 
people to invest their capita! in the company, and the directors of the compel 
td r ^°^ tl0n ^e msec’s services, allotted to him shares of the value« 
Us* 15,000 This gift from the directors was purelv voluntary and there "ff® 1 
previous agreement Or understanding the assessce having acted merely vdi 
view to assisting his employer Held, the receipt of shares did not consht# 
income but was a mere windfall, and m any event it was exempt under this cto 

a casua an( * non recurring nature (Mohammad Fawq 1° te,i 

1 A It I ) 

2 The assessee was a partner in a firm of accountants who were j 
assist in the floatation of a company The assessee as a partner of the firm p ., 
to this work After the company was floated and the firm was paid in * B 
their services one of the promoters as a token of appreciation for the r 
rendered to him by the assessee in connection with the floatation of the coa vr m 
made an unsolicited gift of some shares in the company to the asse'see 

the value of the shares was taxable as income arising from the exercise « P 
lession, since the gift was made not in appreciation of the personality 01 ^ c ^ 
of the assessee but in appreciation of the professional services rendered 7 
(David Mitchell v C I T [1956] 30 I T R 701 ) 

3 The assessee was the employee of a company with which he had 
standing (but no legal contract) that he would be paid a gratuity on the , 
tion of his service The company went into liquidation A person w&o ^ 
large shareholder m the company voluntarily paid the assessee a sum *9®". . (j? 
gratuity expected from the company and took an assignment of any claim . ( 
assessee might have against the company Held the sum was not incom 
windfall and was m any event exempt under this clause as a casual and non 
nng receipt (C I T v Johnstone 1934 IT R 390 ) 

f , assessee acted as secretary of a company without jremon ®!*^j 
the date of its incorporation until his appointment as liquidator of the c 
tV hen the liquidation of the company was complete there was a sum i» hanjn 
discharge of all liabilities which according to the company s Memoranda® 
divisible amongst the shareholders The shareholders voted the sum in ^ 
m equal shares to the chairman of th e company and to the asses see _ 

IL.R CO Cal 1313 (PC-1 6 LT 
t /T<> 


(6) Calvert v R auncrighl 1948 ITR 
SuppL 54 65 

(7) Per Macnagliten J Jfejfon v Hearn 
26 TC 425 428 


. < 8) 

178 __ 

(8a) Sacred Heart»IfcnarUry t 
(1D56J 30 IT R 451 
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Court of Appeal, that it was not remuneration for services rendered but a testi S 4 
menial payment, exempt from tax (Gouan v Seymour 7 T C 372 ) In this case, (3)(vu) 
as well as in the previous case of G 1 Tv Johnstone the sums in question were 
paid not by the emplojer which was the company but by an outsider, uz , a share 
holder or shareholders , and therefore the sums could not be deemed to be “by 
way of addition to the remuneration of an employee ' 

5 A cricket club granted a benefit match to a professional cricketer in their 
service and the proceeds of the match together with certain public subscriptions 
were paid to him Held, the receipt was not income but a mere present made on 
personal grounds ‘Tho whole sum—gate money and subscriptions alike—was a 
testimonial and not a perquisite a personal gift and not remuneration for services 
(Itted v Stymour 11 TC 625 647 (HL) Cf Moorhouse v Dooland [1955] 28 
ITR 86 (CA) 36TC 1) 

Regular allowances —A personal gift doe3 not become income merely because 
it is repeated year after year(86), a periodic personal gift may take the form of a 
regular allowance but still it would not amount to “income” for the purposes of 
the Act Further, such a regular periodic gift still retains its “casual’ nature 
In Stcdeford v Beloe( 9) an annual voluntary allowance was paid regularly for five 
years and yet it was called by Lord Dunedin “merely a casual payment” A 
regular allowance given jear after year purely as a voluntary gift by a parent to a 
child, or by a husband to a wife, or by one relation to another, is merely a fresh gift 
every time it is paid and does not amount to income It is “merely a series of 
casnal payments or wmdfalls”(10) Even if it were to be regarded as income 
it would be exempt under this clause In Ram Amnt Kunwar v G I T (11) 
the assesses received a regular annual allowance from her brother who was the 
Maharaja of the Nabha State, out of his State revenues A Full Bench of the 
Allahabad High Court held that it was not taxable Bratmd J held that since 
the allowance depended upon the mere whim or bounty of the Euler, it was not 
income from any definite source and was therefore outside the ambit of this Act 
“The Income tax authorities have not discharged the burden of showing (apart 
from the mere circumstance of repetition) that there is any origin to account for 
these payments which could amount in its nature to a definite source so as to render 
each payment ‘income’ and not merely casual or mere annual (though expected) 
windfall (12) Malik J held that the allowance might be income but in any case 
it was not taxable income because it was exempted under tbis clause as being of a 
casual and non recurring nature Though the payments were annual they were 
still casual/ being a succession of mere v oluntary gifts depending upon somebody 
else s goodwill and given each year with no certainty that the gift would be repeated 
the j ear following They were also of a non recurring nature, because though thej 
recurred as a matter of fact there was no claim or right in the assessee to expect 
its recurrence(13) His Lordship said ‘ A voluntary payment must be deemed 
to be of a casual and non recurring nature unless there is a liability on the donor 
to pay which liability may arise out of a contract a custom or some order which is 
binding on him”(I4) 

In Ram Amnt Kunwar s case the payments were customary payments in the l 
limited sense that they were habitual payments, but they were not customary/ 
m the legal significance of that term denoting something which had become legally! 


(86) Sacred Heart s Monastery v 1 T O 
[HMJJ30ITR 451 

(9) 1932 AC 3SS (HL) 16 TC 50o 

(10) Rant Amnt Kumcar v C I T 
1946 ITR 561 674 

(11) 1946 ITR 661 

(12) 1946 ITR 561 576 


(13) See the meaning of the word non 
recurring ante under the note on Casnal 
and non recurring p 224 

(14) 194b ITR 661 691 In C I T 
v Lai Surtah Stngh 1935 ITR 356 the 
allowance was payable under a contract and 
taxed as income 


16a 
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enforceable bj custom If the allowance bad been attributable to some legs 
custom, usage or traditional obligation or anj other hind of liability, it worna hate 
been taxable as income from n definite source and jt would not have been « & 
casual or non recurring The burden was on the Department to show that 
allowance was attributable to some such ongin(I5) 

A regular periodical nllowanco paid b) the Court of Wards to a 
of the ward, m cxcrciso of the powers conferred b) the Court of Wards 
been held by the Allahabad High Court to be taxable as income in the han 
dependant and not entitled to exemption under this clause as being casua 
non recurring(lG) 

Burden of proof —The burden of proving that an item of 
within this clause is on the asscsscefl 7) But the onus of prov xng that a r 
constitutes an nd\ enture in the naturo of trade js on tho Dcpartmen { 


Reference to Court —Whether an assesseo carries on tBre rf 
profession or whether a transaction constitutes an adventuro in t . Ce « ar t 
trade or is m the course of business, js ordinarily a question of fact tor 
ment(19), but sometimes it maj be a mixed question of fact and wi ^ 
Court will set aside the Tribunal s finding if there is no evidence to ^Pvvj,,, u 
or if tho Tribunal has misdirected itself m law(22) or if the f» ct * 

not a finding of pure fact but is an inference of law founded upon tn P\ Q de® eBt 
found m the case (23) The cases on tho point are collected m the rec J 
of the Supreme Court in Oriental Investment Co Ltd v C I T v”°' w t w vs« 
v Bcnrstoic(23b) the House of Lords held t hat tho finding as to wae — 

833 Sri GajalakthmiOinntng 


(15) Ham Amrit Kunwar v C I T 1040 
ITR 501 575/6 

(10) hedar Naram Singh v C I T 1038 
ITR 157 

(17) See ante under Burden of proof 
p 106 

(18) I Jt v Reinhold 34 TC 380 393 

(19) Sardar Indra Singh d. Son* Ltd v 
C I T [19o3] 24 ITR 416 Hesketh 
Estates Ltd v Craddock 25 T C 1 Jtees 
Roturbo Development Syndicate Ltd v thicker 
13 T C 366 390 (H L ) Cooper v Stubbs 
10 TO 29 54/6 Martin v Lowry 11 TC 
297 311 (H L ) Cape Brandy Syndicate v 
7 R 12 T C 358 364 Jd.RO Kane d. 
Co v 7 B 12 T C 303 348 350 (H L) 
Hiller ns rf. Fender v Murray 17 TC 77 87 
89 (C A ) 7 R v Old Bushmills Distillery 
Co Ltd 12 T C 1148 Beynon d. Co Ltd 
v Ogg 7TC 125 132 Ptckfordv Quirke 13 
T C 251 270 Spiers d. Son Ltd v Ogden 
17 TC 117 124 St Avbyn Estates Ltd 
v 5fncfcl7TC 412 419 Ahlone Land Co 
Ltd v Sec of State 1 ITC 167 In re A H 
Mody 1940 ITR 179 184 Mathro Parshad 
v C I T 1941 ITR 244 Mathuradas v 
C 1 T [1952] 211T R 39o Mrs Alexander 
v C 1 T [1952] 22 I T R 379 404 \ uh 
iceshicara Singh v C 1 T [I960] JO IT P 
202 

(20) 7 B t We^tleigh Estates Co Ltd 
12 T C 657 608 Qhanshyamdas Oangadhar 
v C 7 T [1954] 25ITR 318 

(21) Asu Dev C I T [1955] 28 IT R 


Laht Ram Mangilalr C * jT f S#pP 

286 n illiams r Dames ^ ^ , o0 t0 

60 Smith Barry 

1C.A ) Cooksey d. BibbeyJ v j F 
614 Glasgow) 7/enlaMe Tru^ 3 T C 
35 T C 106 Raney v Cade **» w / F 
Dunn Trust v W^ 

r C 401 In r» K H IMS g ■» 

B B JMp C 1 T 1 CJJ 

Kvopp v C l -F ' 163 (CA) ^ 

12 T C 467 477 / ■» * 

Ltd (In Liq ) 34 a C 13 Co IF 

(23) I F v South Behar RV 
U TC 657 70S (HD 
v C I T 1950 ITR 286 o e63 C- 
d Randall Ltd v £•**A$g 545 « * 

7 R v Livingston 11 ]65 

Haney v Caulcott 33 TC Ij® 

(23a) [19n7J 32 ITB 6M 
(235) [1955] 23 ITR 
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or was not an adventure in the nature of trade would be set aside by the Court g 
if it proceeds upon “a view of the facts which could not reasonably be entertained * . . 

See further under sec 66 "Inference of law. fact, or mixed law and fact ’ p 849 ( v y 1 /" 

(xxu) 

Sub-sec (3) Cl (vru) Agricultural income —Agricultural income is 
entirely exempt from tax under tins Act See notes to sec 2(1), p 19 el seq 

Sub-sec (3) Cl (ix) Income of recognised Provident Funds — i 
This clausa applies to those provident funds which are recognised under sec 58B 1 
of this Act It exempts from tax any income received by a recognised provident \ 
fund, while cl (iw) exempts from tax only interest on and capital gams arising on ' 
the realisation of securities held by a Provident Fund to which the Provident 
Funds Act 1925, applies 

Sub-sec (3) Cl (x) Pnvy purse of Rulers and remuneration 
of Diplomatic Officers —This clause reaffirms the exemption from tax granted 
by Art 291 of the Constitution to the Rulers of the quondam “Indian States 
in respect of sums received bj them ns privy purse out of the revenues of India 
Such Rulers no longer enjoy exemption m respect of their other income since 
they have ceased to be Sovereign Rulers See ante under sec 1, "Sovereign Rulers ' 

P 9 

This clause also grants exemption m respect of the remuneration of foreign 
Diplomatic Officers 

Sub-sec (3) Cl (xu) Income from new buildings —This clause was 
introduced in 1946 to encourage the erection of new buildings It grants two years 
exemption from tax in respect of buddings the erection of which is begun and com 
pleted within the specified period To encourage tile budding of business premises, 
there was also introduced, simultaneously with this clause an amendment to sec 
10(2)(tu) granting a special initial depreciation allowance for new buildings 

Sub-sec (3) Cl (xrn) Scientific research associations — 

All income, from whatever source derived of an approved scientific research associa 
tion is exempt from tax, provided the income is applied solely to the purposes of 
that association 

Sub-sec (3) Cls (xiv), (xiv-a) and (xv) Remuneration of certain 
employees —The remuneration of an employee of a foreign enterprise salaries 
of foreign technicians and remuneration received from a foreign Government for 
service m connection with any co operative technical assistance programmes, are 
exempted from tax m certain circumstances by cls (xiv) ( ziv-a) and (zo) respect 
ively The present cl (xiv-a) was substituted by the Finance Act 1956, with 
retrospective effect from the 1st Aprd 1955 

Sub-sec (3) Cls (xvi) to (xvm) Interest on bonds, securities 
deposit certificates and loans —Interest on certain types of bonds secun 
ties deposit certificates and loans is exempted from tax under these clauses 

Sub-sec (3) Cls (xix) to (xxu) Miscellaneous exemptions — 

The daily allowance received by a member of Parliament or any State Legislature 
interest payable without the taxable territories to non residents on a loan issued 
for public subscription before the 1st April 1938, any income of a member of a 
Scheduled Tribe who is not m Government service and gallantry awards are 
esempted from tax by ds (nr), (asr) (xxi) and (arm) respectively The exemp 
tions conferred by cls (asrt) and (asm) introduced by the Finance Act 19o5, appl> 
to all assessments for any earlier year whether such assessments have been completed 
or not 
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Definition of “ charitable purpose ” — The last paragraph of sui s# 
(3) defines “charitable purpose” This definition has been dealt with Antenna® 
sec 4(3)(»), “Charitable purposes”, pp 203/21 

tO'^A For the purposes of this Act— 

Residence m the tax («) any individual is resident m the taxable 
able territories territories in any year if lie- 

fa) is in the taxable territories m that year for a penod 
amounting in all to one hundred and eighty two days o 
more, or 

{u) maintains or has maintained for him a dwelling pk**® 
the taxable territories for a period or periods amoim 
in all to one hundred and eighty-two days or more in 
year, and is m the taxable territories for any time in 


year, or 

fa») having within the four years preceding that year ^ 
m the taxable territories for a period of or for P or 
amounting in all to three hundred and sixty “ v ®, A ea r 
more, is in the taxable territories for any time m 
otherwise than on an occasional or casual visit, 


fan) is m the taxable territories for any tune m that > ^ 

the Income-tax Officer is satisfied that such ^ 
having arrived in the taxable territories during . 
is likely to remain m the taxable territories for no 
three years from the date of his arrival, ^ 

{b) a Hindu undivided family, firm or other associjd^ ^ 
persons is resident in the taxable territories unless the 
management of its affairs is situated wholly without e 
territories , and ^ 

(c) a company is resident in the taxable 
year (a) if the control and management of its affairs i jnCOlC ; 
wholly in the taxable territories m that year, or (b) n inc 0 n;e 
arising m the taxable territories in that year exceeds i 
arising without the taxable territories m that year, ^ cc . 
being tiken in either case of income chargeable under 
“Capital gam” 

Sec 4A Tests of residence—This section lays down the T& 

of temtorial connection amounting to residence for all taxable e . otfjy 
alternative testa are provided for individuals two for companies 
Hindu nndivided families firms and other associations of P^J 5011 },ct t 1 * 
are artificial—stay for a day more or less may maLe all the diucrea 
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make for precision and certainty, and they aro valid and intra vires(24) In the S 4A(a) 
ease of a foreigner found m this country, residence, not nationality, is the test of 
the incidence of liability to income tax(25) 

Since the incidence of taxation varies with the factor of residence, a first 
inquiry in c\ ery case must bo as to the residential qualifications of the assesses 
Ail taxable entities arc divided into three categories —(i) resident (often 
called "resident and ordmanly resident’), (ti) resident bat not ordinaril) resident, 

(lit) not resident Residence is defined in this section All those who do not fall 
within this section are non residents Ordinary residence is defined in sec 4B 
The incidence of tax on these three classes is defined m sec 4(1) (See under that 
eection, ‘Chargeabihty varies with the factor of residence," p 152) 

English decisions —Since the English statutes (which do not define residence) 
are worded differently, English decisions must bo applied with great caution in 
construing this section and the ncxt(l) 


Residence during accounting year —Sec 4(1) provides for tho assess 
ment of income on a basis which differs according as the assessee is or is not "resi 
dent or ‘ordinarily resident” m India during the previous year of which the 
income falls to be assessed It is, accordingly, with reference to * the previous 
year", t e the accounting year that the various tests of ‘residence ” or "ordinary 
residence” have to be applied—residence during the assessment year being 
immatenal(2) 

The question of residence must be determined with reference to each year 
and the finding of residence during ono year would not warrant the assumption 
that the assessee was resident m the next(3) An individual who has been regularly 
assessed as ordmanly resident would have to he treated as non resident in any 
particular year if he stays out of India throughout the whole of that particular year 
(See the note below to cl (a)) Further, Bee 2(11) permits an assessee to have 
different accounting years in respect of separate sources of income (e g , business 
income may have for its previous year the financial year and income from securities 
the calendar year) and therefore an assessee may, in respect of assessment for a 
particular year, he assessed as resident in respect of some sources of income and 
as non resident m respect of others (4) 


Cl (a) Tests of residence for individuals —The tests of residence 
provided m this clause for individuals ore alternative and not cumulative Each 
oLthe four tests req uir es_ the p ersonal presencepf the assessee m India, for however 
short a penod~m the course offthe accounting year If the assesseeTs continuously 
out of India during ILTliftbZe of a year7he'imi s t be treated as non resident in that 
ye ar.altbough he maybe in the non technical sense ordinarily resident in India 
If the assessee’s stay nTlndia is of the requisite duration and quality, he would 
be deemed to be a resident although he may put up at hotels, and not always at 
the same hotel, and never for long together(fi) As Rowlatt J observed m Leiene 


(24) Wallace Bros d. Co Ltd v C I T 
19481TR 240 240 (PC) 

(25) Per Lord Wrenbury Bradbury v 
■Enylwb Sewing Cotton Co 8 T C 481 615 
(HL) 

(1) Nail v C I T 19451T R 124 127 
C 1 T v Subbiah Chethar 1947 1TR 602 
608 affirmed [1951] 19 IT R 168 (S C ) 

(2) Wallace Bros <t Co Ltd v C I T 

1948 ITR 240 344 (PC) C J T v 
Savumamvrthy 1946 ITR 185 139 


Barasimha Rao Bahadur v C J T 1950 
ITR 181 

(3) Wallace Bros & Co Ltd r C I T 
1945 ITR 39 44 (FC) affirmed by PC 
in 1948 ITR 240 A arasimha Rao Bahadur 
v C J T 1950 ITR 181 Lysaght v I R 
13 TC 511 616 (HL) See also Leiene 
V 1 B 13 TC 486 601 (H L ) 

(4) C I T v Savuimamurthy 1946 
ITR 185 

(5) Lysaght r I R 13 TC 511 (HL.) 
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S 4A(a) v I It (G), n complcto wanderer, an absolute tramp, or a rich person ol tksamE 
typo wandering from hotel to hotel and ne\cr staying two nights in the same p-att 
maj still he a resident hero although he cannot ho called a resident in 
spot(7) St a) on a jacht moored m the tcmtonal waters of India won a be 5 
m India for the purposes of this section(8) Again, a man might well he 
to resido here complete]} against Ins will, the exigencies of business olten 
the choice of residence, and though a man may make his home ehewhere an 
m this countrj onlj because hiLsmcss compels him,} et nonetheless, if the coc 
of the section are satisfied he must he held to be a resident here(9) m ^ 
may be resident in two different countries in the same year, although e c 
onlj one domicile(lO) 

The \anous prousions of this clause are couched in simple non 
language and it is seldom that a question of its construction arises for de 
by the Court 


Cl (a) Sub-d (i) Stay for an aggregate penod 01182^- 

If an individual stays hero for at least 182 dap in the aggregate i 0 j 
the relevant accounting par, ho is to he regarded as resident irre«pec 
other considcration(ll) 

Cl (a) Sub -cl (u) “Maintains a dwelling pl ac ® « 

having both a residence and a business establishment abroad may .. Thu 
as a resident m India if he maintains for himself a dwelling P ,ace , A mamtai!! 


sub clause requires two conditions to be fulfilled (0 the asse^ee . o0 l 

or have maintained for him a dwelling place in the taxable ternton an j (,i) 
of, or periods amounting m all to, at least 182 dap in the relcya ) ^tyesr 
he should be in the taxable temtones for any tune (even a few no ) 0 

What the sub clause requires is that the assessee must maintain or 
a dwelhng place, and the dwelling place must be maintained no famsclfft) 
of the assessee s family or bis friend but maintained /or the , ^eh «> c 

The fact that there is a friends or parent’s or other retain e s ho ^ ^ toit-e 

assessee can and does stay whenever he is in India, but tat how flL s con<h t|0D ^ 
or occupy the house, would not be sufficient compliance with ( eX press> 011 
In Zackanah Sahib v C I T (15), Viswanatha Sastn J , said, ± ^ ^ 
'maintains a dwellmg place’ connotes the idea that the asse&see o ^ legacy 

on rent(16) or on a mortgage with possession a dwelling house w ,, juaintau^ 

and as of right occupy, if he is bo minded The expression occupy 
for him’ would certainly cover a case where the assessee has a ng pltf 

live m a dwellmg place though the expenses of mamtaining 0 mier o* 

are not met by him in whole or in part Even if the assessee ^ the 
house, but has allowed another to use it as his residence and no p 
is set apart or maintained for the assessee as Ins own home, the req—__- 


(6) 13 T C 486 492 See also tho dicta 
of Lord Hanworth M R at 496 in appeal 

(7) See also Reid y 1 R 10 T C 073 
679 

(8) Brown v Burt BTC 667 

(9) Lysaght v I R 13 TC 511 535 
(H L ) Lord Inehupu «n r / R 31 T C 125 
134 (CA) 

(10) Leiene v I R 13 TC 48C 505 

(HL) Lloyd v Sidley 2 TC 37 41 
Cooper v Cadwaladtr 5 T C 101 107 

Thompson v Bended 7 T C 137 144 

(11) On the question whether a fraction 


of a day should do ^ 

see Wtlltt v 1 B 32 * C 
noi r*f C 1 T y -a ont rr 
A1B 1029 Mad a l 

(14) Zaclanah Sahib r 
1949 I TK 568 
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sub clause would not be fulfilled(16a) If the assessee has a regular rescrv ation s 4A(a' 
of a room or rooms for himself in a hotel, he may be said to maintain or haxe 
maintained for him a dwelling place 

Cl (a) Sub-cl (ml “ Otherwise than on an occasional or 
casual visit " —This sub clause imposes three conditions— (0 an aggregate stay 
of at least 3G5 da)s in the taxable territories in the course of tho four years pre 
ceding the relevant jear, (t») presence in the taxable territories, for any period 
bowiAcr short, m the releiant jear and (m - ) tho presence in the taxable territories 
should not be on an occasional or casual visit The expression “four years pre 
ceding should be taken as referring to the period of four > ears, of twelv e calendar 
months each, immediately preceding the commencement of the relev ant accounting 
year, and not to tho period of four calendar years endmg on the 31st December 
next preceding the commencement of such year(17) 

The words “otherwise than on an occasional or carnal \isit indicate that 
under this sub clause is to be considered not only the duration of the period that 
the assessee is m tins country but the nature of his vi««it and of his connection with 
India * Occasional visit* connotes tho idea of a usit paid as passing opportunity 
requires or odmits(18), m contradistinction to a usit in pursuance of the assessee s 
regular habits of Ufe(19) “‘Occasional or casual visits’ means visits which are 
not regular, which take place at uncertain intervals and not for a specific or certain 
object connected with tho assessee s regular plan of life’(20) Thus visits to 
India for medical treatment or to ste fnends or relations would be occasional or 
casual visit«(21) But coming to this country year after jear to spend the 
wmter(22) or the shooting season(23) or on business(24) would not be either 
occasional or casual, for it would be in pursuance of a regular habit of life Likewise 
an a.sessee'8 coming to India from Cejlon for an indefinite period out of fear of 
invasion of Ceylon during the last World War was held not to constitute an oc 
casional or casual visit{25) The question of residence constitutes a separate issue 
for each year, but when under this sub clause tho question arises whether a visit in 
the accounting year is occasional or casual light may be thrown on the nature 
of the visit bv looking at the assessee 8 activities in prior and subsequent years 
for they may go to show method and system as opposed to any occasional or casual 
quality in the visit(l) 

Cl (a) Sub-cl (iv) New-comers to India — Two conditions are 
necessary under this clause (*) the assissec should have arrived m the taxable 
terntones during the releiant jear (which would also satisfy the opening words 
of the sub-clause—‘ is in the taxable terntones for any time in that year ) and 
(it) the Income tax Officer should be satisfied that he is likely to remain in the 
taxable terntones for not less than three years from the date of his amval Since 
an assessment may be completed after over three years, the Income tax Officer a 
finding as to the assessee s likely residence during the next three years may 
conceivably be a finding after the event 

(16a) C I T y Fulabhtu Khodabhai Coder v C J T I9o0 IT R 310 316 
Patel (1957] 31 IT R 771 (21) Ibid 

(17) See C I T y Sairumiamurthy 1946 (22) Reid v I R 10 T C 673 680 

IT R 185 (23) Cooper v Cadtcdlader 6 T C 101 

(18) I It v Combe 17 TC 405 (24) Lyeaghtx I R 13 TC 511 (HL) 

410 (2o) Bayed Abdul Coder v C I T 1950 

(19) Cooper t Cadicaladtr 5 TC ITR 310 

101 109 Lysaght v I R 13 TC 511 (1) Bayed Abdul Coder y C I T 1950 

617 525 (HL) ITR 310 318/9 Cf the observations of 

(20) Per Malik C J Shamnath Mxukran Lord Stunner Levene v I R 13 TC 48G 

y C I T 1950 ITR 840 Bayed Abdul 501 (H L.) 
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other assanahn-H t t.r ! residei Jce for Hindu undivided family, firmot 
assoeiitian nf 011 Persons —A Hindu undivided family, firm or other 
a Q airs |f|I! ,P^ rs0I ? s ** res ‘dent in India if the control and management of its 
mznarrmotii- G * W *°i y f r „ m m ^ ndia Ih 15 only when the control and 
ar „ TPcrirJ^J 3 81 Ua ^ wholly outside this country that these units of assessment 
of imS mm as n °n resident Since partial control is sufficient for the purpose 
of ri.irfnPi^Ai m3, J in Jaw two Peaces of residence(2) The residence 
m 3 ]i° r ° f ,ndividual members of a Hindu undivided family^) is u» 

exccnr m on f 5 6 P Ur P° se °f determining the residence of the firm or the family, 
of f-til firm r, SU t^ fcS . ,dence a ^ ec t s the control and management of the affiifi 
w i._n„ , , e amd ? ^ hberal meaning should be given to the words “situated 

manaLmnnf ascertame d in every case where in fact the control and 

of f ,^ e Alness is situated, apart from the temporary journeyin'* 

of the actis e partners or the residence of the dormant ones(5) 

biwinll 0 . 0 ^ 01 , 311 ? management 1 * The control and management of * 

Pn v l dt ® t J le P lare where, as was said m San Paulo [BraJian) Th 

ihf- nJ a T r \ ^ ead and brain of the trading adventure” is situate, and 
of C °? ? * ay 5 e **«««• from the place where the corporeal «A& 
c immiiT a re f ke found Control of a business does not necessarily mean t£e 
oWnrafn ^ ^ ^ >nsiness » an d therefore the place where trading activities« 

£ 25 / 7 , 10 * Pi ratlons ^ earned on is not necessarily the place of control and man*?- 

b™.ne° S s(8) «* ^ 

r r T ^J< ead i ng . C03<> on the instruction of this clause » Svbbayyti OMM? 
Tl,; mi 1 W “ C “ WM with the residence of a Hindu undivided to® 

in this ctm" 1 — Pr0P03 ‘ tl0 ° S aIC estsMl ' ,lled b 7 the judgment of ‘he bupteme CM* 

(*} Hormally a Hindu undivided family is presumed to he resident in 
taxable territories unless the asscssee proves that the control nndr»“‘» 
ment of its affairs is situated wholly outside the taxable territorial 
Inis clause is based very largely on the rule applied in England to c 
of corporations Generally speaking the joint family like the corpo 
tion in English law, resides where the central management and 
actually abides Control and management signifies the contro 
and airectne power the head and brain and “situated ' imp 13 , 
functioning of such power at a particular place wtth some d*9 rt 
‘permanence 



TTTi «"*****>* In re 1945 

(3) If It Aaii v c I T 1945 ITR 

124 130 TaUpatiQala L state v C J T 
19o0 ITU 320 32o 

(A) CITxSPhAlt At Family 

1041 ITR OSj \arastmha ftao Pahajur 
r C I T !9»<0 ITR 181 ID" 


(5) Ter Stone C J B P '<» tr C 1 T 
1948 ITR 334 339 

<6J 3 T C 407 410 (II U * 

(7) C 1 T v tnn E* a *l l9 nf f 
ITll 41 _ \firoKarrt «t P‘” ,ra ** 

C I T [1953123 ITR 4+i 4 ,i 

(8) Aoblt v HikhtU II TC 3' 

(0) [19„1J 19 ITR 169 

(10) See part under Bonw* r 

p 252 
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(t*i) The seat of the management and control of the affairs of the family may S 4A(l 
be divided, and if so, the family may have more than one residence 
(tr) If the seat of management and control is abroad, it would need much more 
than bare ‘activities” in India to support a finding that the seat of 
management and control had shifted or that a second centre for such 
management and control had been started in India(ll) Occasional or 
sporadic visits of a non resident karta to the place where the family bust 
ne^s is carried on m India, or casual directions given in respect of the 
business while on such visits, would be insufficient to make the family 
resident in India(12) 

If a coparcener is only a partner on behalf of the joint family m a firm which 
carries on business and is controlled in the taxable territories that by itself would 
not justify the inference that the control and management of the affairs of the 
family is situated in the taxable territories In such a case the partner is the 
coparcener and not the Hindu undivided family and the affairs of the firm cannot 
be equated with the affairs of the family{13) 

The foregoing principles apply equally to cases of firms and other associations 
of persons(14) 

De facto control —It was laid down in B R Naik \ Cl T (15) that control 
andmanagement-iaeaiis .de facto control and management and not mtreIy~'tho 
ngStorpower to control and manage The same viewhas been taken by the Madras 
High^Cburf[lI;y”'The blouse of'Lords held to the same effect m Egyptian Hotels 
Ltd v Mitckell(l7) In Nail s case a partner who under the terms of the partner 
ship deed had full powers of control over the firm s business, resided in India, while 
the firm’s business was carried on in South Africa In the absence of any evidence 
that be m fact controlled and managed the firm s business from here bis residence 
was held to be insufficient to estabhsh the residence of the firm in India But 
acts of actual management and control of the firm s business by a partner residing 
m India would make the firm resident here(18) Similarly, where the business | 
of a Hindu undivided family is earned on abroad, the mere presence of the karta I 
for some time m India would not necessanly imply control in India of the foreign \ 
business during that penod(19) 

The mere receipt in India by the karta or a partner, of copies of the business 
books would not by itself amount to exercise of control(20) Nor is the business 

(U) In the circumstances of the case I Tit 412 420 'utrtutmha Kao Bahadur 

before S C the mere facts that the family x C 1 T 1950 IT It 181 

maintained a dwelling house in India that (17) 6 TC 542 550 552 This case 

the larta stayed in India for 101 dajs in however turned on tho words of the English 

the accounting year that during his stay statute ‘carrying on business in U K 

in India ho attended to litigation with regard Sco below tho noto to cl (c) of this section 

to the family property and to proceedings (18) C I T v Erin Estate [1051J 20 

connected with the assessment of tho family ITR 412 C 1 T x Ar PL S PI hrm 

and also commenced two partnership busi 1950 ITR 935 Tali pat ifala Estate v 

nessea were held insufficient to justify the C J T 19j0 ITR 320 C 1 T x Shan 

finding that tho management and control mugkam Rubber Estate 1945 ITR 329 

was partially Bituate in India during the Mohammed Jamaluddeen x C 1 T 1942 
relevant J ear ITR 484 

(12) See XitrastmAa Kao Bahadur x (19) <7 /Tv Gangabishan Vohnrdat 

C I T 1050 ITR 181 194 1945 ITR 20 C I T x Palamappa 

(13) C 1 T v \aitdlal Gandalal [195j] Chettiar 194o ITR .09 Sec al so Subbayya 

2'ITR 891 Chettiar x C I T ID ITT IbS 

(14) Cl T x Erin Estate flOol] 20 172 (SC) and Korasimha Pao Bahadur x 

1TIi 4 1 2 C I T IOjOITR 181 

(15) 1945 ITR 124 127 12S/9 after (20) C I T x Palantappo Chettiar 1945 

remand 194G ITR 334 I TP 269 271 Ct C I T x At PL 

(16) C 1 T x Erin Estate [I9„IJ 20 V PI Firm 1950 ITR 93o 
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The control ami management would still bo whotl) situate m this country, although S 4A(c) 

one or more of the directors may reside in the country where the company’s physical 

undertaking and subjects of the trade are situate, provided their powers are dele 

gated to them by, aud their actions arc subject to the control of, the Board of 

Pircctors m this country(5) On the other hand, if tho actions of the directors 

residing abroad are not in fact subject to the control of the directors m this country, 

the control and management would not be situate wholly in India(G) It is not 

what tho directors ha\c power to do, but what thc> actual!) do, that is of import 

once m determining tho question of the place where tho control is excrcised(7), 

for os Lord Sumner saidm Egyptian JlolchLtd v N\tchell(8), “Where the directors 

foreborc to exercise their powers, tho bare possession of thoso powers was not 

eqimalent to taking part m or controlling the trading ’ In tho preceding clause 

and in this, control means de facto control and not merely dejurc control(9) (See 

tho note to cl (h) abo\ c) Tbc control and management of a company s affairs is 

not situate at the place where the shareholders meetings are held, c\ en if one share 

holder, by reason of lus holding an absolute majority of shares, has a decisive voice 

in matters relating to the compan) s afkurs(lO) “The control of individual cor 

porators is something wholl) different from the management of the business itself 

3Sor is this principle less true when tho holding of the indmdunl corporator is so 

large that lie is able to override tho wishes of tho other corporators in matters 

relating to the control of the business of tho compan) Tho extent, but not the 

nature, of his power is changed by tho magnitude of hi9 holding ’(11) Tho control 

and management the head and brain does not reside where there is some ultimate 

power of control such ns the power to alter the Articles b) a special resolution or 

tho power to interfere with fundamental finance(12), nor whero a clover manager 

looks after the husmess(13) nor where dividends are declared and paid(14) 

A company mn> be resident here even though its entiro trading operations 
arc carried on abroad(15) If the management and control is situated here the 
company is resident here and it docs not in the least matter whero tho actual selling 
and buying of the goods takes placc(16) 


The place where a company is registered or has its registered office is not conclusive 
of residence, it is only a circumstance which may be considered with all the others 
in determining the question where the control and management abidcs(17) 


(5) Calcutta Jvtt Mills v ffuhofson 1 
T C 83 Cessna Sulphur Co v A tcholson 1 
TC 88 EranL Jones Brewing Co Ltd v 
Aplhorpt 4 T C 6 See also lit Beers Con 
solidated Mines lid v Hove 5 TC 198 
(HL) A etc Zealand Shipping Co Ltd v 
Stephens 5 TC 653 Arm Zealand Shipping 
Co v Thtxo 8 T C 208 andAoMev Mitchell 
11 TC 372 Cf Aplhorpt v Peter Schoenho 
fen Brewing Co Ltd 4 T C 41 (C A ) 

(8) Cf Egyptian Hotels iAd v Mitchell 
6TC 642 651 /2 where however the qnes 
tion was not of the company a residence hut 
whether the company was carrying on 
business in the DK 

(7) Egyptian Hotels Ltd v Mitchell 
6 TC 642 650 (HL) see fn (6) 
above 

^(8) 6 TC 642 652 see fn (6) 

(9) A orofianv d, Pereira Ltd v € I T 
[1953} 23 ITR 454 


(10) Slonley v Gramophone d. Type 
tenter Ltd 6 T C 358 (C A) 

(11) Per Hetcher Moulton L J Ibid 
5TC 358 376 

(12) Per RowWtt J Ao6?e v Mitchell 
11 TC 372 411 

(13) Ibid 11 T C 372 411 A arottam d. 
Pereira Ltd v C I T [1953} 23 IT R 454 

(14) Egyptian Hotels Ltd v Afi/cAef/ 6 
TC 642 652 (HL) 

(16) A arottam d. Pereira Ltd v C I T 
[1953] 22 IT R 454 San Paulo (Bra d»on) 
Illy Co v Carter 3 T C 407 (H L) Cessna 
Sulphur Co Ltd v A tcholson 1 TC 83 
Calcutta Jute Mills Co Ltd v Nicholson 1 
TC 83 

(16) Cf the observations of Cozens 
Hardy MR Egyptian Hotels Ltd v Mitchell 
6TC 642 (HL) 

(17) Toad v Egyptian Delta etc Co 
Ltd 14 TC 119 168/9 (HL) Swedish 
Central Ely Co v Thompson 9 T C 342 
386/7 (H L) 
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and so^can a foreum Jj roat * JJ \ foreign company, but a foreigner can reside here 
in Indiana nnrl! com P an }{18) A company registered abroad may be resident 
t countrv/20) ’ Th c ° m P an }’ registered in India may still be non resident in tbs 
llZ TwhLS? crlterion ,°f res.docc, for both Indian and foreign compauia 
[ the bulk of its mcorSpi™* “ aCtUalI} man0 8 ed and controlW 01 

the ifr. teSt 0f a ? cnial of profits —The alternative test mikmg 
and not ultra c ^, ra f )an 5' depend upon tho place of accrual of profits is valid 
compa L ‘12? th0 rnd,a ? ^S^Ws) By this test, if the profits of. 
or arise^n India^w* 51 ”? j U * ndla ( not including tho profits deemed to accrue 
from tax 1 „ rr . Aai i mc adm g agricultural income and any other income erempt 
Tho v?nr,i 1 „ ,? P ro ^ 3 arising abroad, the company would be resident here 

tbe position i/fhnf m t ^ 13 c * ause 13 synonymous with "accruing”(23) Thus 
taxable as a 7 fc ? C 01 ?P an > w bose Indian income exceeds its foreign income is 
the world^24> ,^ nder Bec 4(1}(6) on its total mcome ansmg in any part of 

profiTa alt } ° r the pur P 0se of «“» «■«». regard must be had only to tie 
conceot nf tT aBermn 9 m India a ^d not to the profits reccned m India(25) 
sec 4/1 VMM ^ 5 ? m S °f mcome has been dealt with at length under 

them here PP ^ company manufactures goods abroad and se& 

rSded as n*5 “T * Ust t> portioned, and a part !f the profits must h 
mfndil IS nbroad where the manufacturing process tales place and a pert 
(See ante under bp/ eVen lf the entire profits are received in India(I) 

factured m nr, i ° ^ Apportionment of profits where goods are man 

iactured m one place and sold m another,” p 169) 

,s ° f CI “ SS F r f flt3 taI m England by the British Government which 

Act 1 Wfi I" 1 !?"' of ‘ h , c ^ °f repayment under sec 11(14) of the W" 
mimnn tbe r r t8^ rded aa mcome ansmg m India for the purpose of 4et 

Profit^ tax inf 1 ' 6 °f company under this section even though the exc 
profits tax had been ongmaUy deducted from the Indian profits(2) 

of iteeo!, < ?S' tlal j StatUS may change—A company may change the ph« 
foreign nrnfit ant ^ mana g emen t(3) and the proportion between its Indian 
S'i ma > ' ary m different years Hence a company which is «<■*»' 

■ e year may like any other assessee not be resident in the next( ) 

V r 7 P r °? f —Supreme Court laid down m 

a firm ig , P 1 c of this section raises a presumption that a joint 
afirm is resident m India and the onus of m oving thtt th e case fa lls injbgg 

(181 Aalto,, a (25) Anglo French Textile Co ui 1 

/ T fI9.54J 25 1 T R 27 (S C ) jj, 

(1) Ibid [1954] 25 ITR 
“cision in C I 1 v Little e Orit^^ 


-®“» Consolidated Mines Ltd 
Howe 5TC 198 214 (H L ) 

5 7.P 198 < H L ) eto Zealand 

Shipping Co Ltd y Stephens 5 T C 553 

Co"}Jjoyce W 6 TC°i «°„d l^L) 

S5 ST» 6,< * 14TC 119 151/3 (HI) 

(22) Wallace Bros «t Co ltd y C T T 

ITE 27 30-1 (SO) See further under 
mc I Territorial connection and extra 
territorial operation of the Act p 8 

(23) Anglo French Textile Co Ltd y 
C I T [1954] 251 TR 27 48-9 (S C ) 

(24) Waluzee Bros rf Co Ltd r O I T 
1048 ITR 240 (PC) 


The 

... --nt iiyo-jj am' *■ .rJfl 
decision in C I 1 v Little ntlrt 

etc Ltd 1950 ITR 849 that th® ^ 
profits accrue where the sales ar ? jj J* 
and no portion of the profits s 
taken as arising at the plae« fcy 
factnre must be regarded as oveiru 
S G See ante under sec 1 f 

(2) McGregor <t Balfour Ltl T 

[19vf5] 27 I T R 389 402-3 Ca _ ]l 

(3) Todd y Egyptian Deli* etc f 

TC 119 (HL.) Egyptian Hotels 
Mitchell 6 T C 542 (H L.) , , r / T 

(4) 71 allace Bros d Co Ltd"* , j}|« 
1945 ITR 39 44/5 (FC) affirW* 11 
ITR 240 (PC) 

(5) [1951] 19 ITR 168 
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exception provided by the latter part of tho clause is on the asstssce(6) However, S 4B 
cla (a) and (c) are framed differently and under those clauses the burden of proving 
that an individual or a company is resident in India would be on the Department 

Reference to Court —Tho question of the residence of any taxable 
entity is ordinarily a question of fact, but the finding of the Tribunal is open to 
review by tho Court if there is no evidence from which such a conclusion could be 
properly drawn or the Tribunal has misdirected itself in Iaw(7) Where the control 
and management of the asscssee s affairs is situate is a question of fact to be deter 
mined upon a scrutmy of tho course of business and tradmg(8) But whether the 
requirements of the tests of residence propounded m this section ha\ e been hept 
in view and whether proper inferences from the proved facts have been drawn 
are questions of law(9) 

4B For the purposes of this Act— 

(а) an individual is “not ordinarily resident” in the taxable 
ordinary rwMrnce territories in any y ear jf he has not been resident 

in the taxable territories in nine out of the ten 
years preceding that year or if he has not during the seven years 
preceding that year been in the taxable territories for a period of, 
or for periods amounting in all to, more than two years , 

(б) a Hindu undivided family is deemed to be ordinarily 
resident m tho taxable territories if its manager is ordinarily resident 
in the taxable territories , 

(c) a company, firm or other association of persons is ordinarily 
resident in tho taxable territories if it is resident m the taxable 
territories 


Sec 4B Ordinary residence —This section is so worded that a non 
resident would also seem to fall within the category of the “not ordinarily resident * 
But having regard to the scheme of tho Act it is clear that it is only after an assessee 
has been found to be a resident that the further question arises whether he is 
ordinarily resident Inthe caso-ofinon residents, the question of ordinary residence 
does not arise at,al l t he category of-persons i not .resident and not ordinarily 
resident -1 'iiT unknow n to this Act(10) 

" TKiTsecond Proviso to sec 4(1) and sec 44D refer to persons who are not 
ordinarily resident ” Residence is a ground for chargeahihty under sec 4(1) 
Ordt nary jresidence" i s not_ a ground, for any„further liability^ to tax or for any 


(6) See also 0 I T x Erin Estate [1951] 
20 IT R 412 and Knightsdale Estates x 
C I T [1955] 28 IT R 650 607 

(7) Per Vise Sumner Lysaghl r I 12 13 
TC 511 527 (111.) BE Aailv GIT 
1946 1 T R 124 131/2 applying Romford v 
Osborne 1942 ITK SuppI 27 (K L) 
Sarupchand Ilulcamchand In re 1945 ITR 
245 256 261 Narasimha Rao Bahadur v 
C 1 T 1950 ITR 181 190 New Zealand 
Shipping Co Ltd x Stephens 5 TC 553 

4 mencan Thread Co x Joyce 6 TC 1 and 
J63 (HL) A eu> Zealand Shipping Co Ltd 
v Theto 8 T C 20S Pielles v Foulsham 9 


T C 261 274 (H L ) Reid x I R 10 T 0 
673 681 1 P x Brown 11 T C 292 I R 
x Combe 17 T C 405 

(8) De Beers Consolidated Mines Ltd 
x Hone 5 T C 198 213 (H L ) Egyptian 
Hotels Ltd x Mitchell 6 TC 542 553/4 
(HL) Bui see A axkx C I T 1946ITR 
334 340/1 

(0) C 1 T v Subbiah Chelliar 1947 
ITR 502 511 affirmed [1951] 19 ITR 
168 (S C) C I T x Erin Estate [19.UJ 
20 I P R 412 

(10) Bata x C I T [1955] 27 ITR 
463 



CHAPTER II 
Income-tax Authorities 

(I) There shell he the following classes of Income to 
" x authorities for the purposes of this Act, namely 

{a) the Central Board of Rc\enue, 

{aa) Directors of Inspection, 

(b) Commissioners of Income tax, , 

(c) Assistant Commissioners of Income tax v ho may bj® 
Appellate Assistant Commissioners of Income 
Inspecting Assistant Commissioners of Income tax, 

(d) Income tax Officers, 

Je) Inspectors of Income-tax 
(I^-) The Central Government maj appomt as 
otlnspection as it thinks fit, and Directors of Inspection sna , J. 
to the control of the Central Board of Bevenue, P erl ° to 
functions of any other Income-tax authority as may be ass 0 
them by the Central Government 


, \v\ 


(2) The Central Government may appoint as 
sioners of Income tax as it thinks fit and they shall pe 


Co® 
etf 

classes of 


W'l'O 

missioners__ 

functions m respect of such areas or of such persons or r^ ase3 or 
persons or of such incomes or classes of incomes or oi sue t aD d 
classes of cases as the Central Board of Revenue may 
where such directions have assigned to two or more k° m „ c rs0 D 3 
of Income-tax the same area or the same persons or classes ^j agse j 
or the same income or classes of incomes or the same ® ases or ders 
of cases, they shall have concurrent jurisdiction subject to / 
which the Central Board of Revenue may make for the 1 
and allocation of work to be performed jj 3 te 

( 3 ) The Central Government may appoint as man) j^ com e 
^ or Inspecting Assistant Commissioners of Income tax an 
tax Officers of Class I service as it thinks fit, and the Oo 
may, subject to the rules and orders of the Central « seI nc$ 
regulating the conditions of service of persons m P ub ger nce 

and posts, appoint as many Income-tax Officers of Class fre 
and Inspectors of Income tax as may, from time to 
sanctioned by the Central Government ^ en t 

Si, } (3 A) Subject to the rules and orders of the Central 

regulating the conditions of service of persons in public ser or 
posts, an Income-tax authority may appoint such exe cU tion^ 
mimstenal staff as may be necessar) to assist it in the exe 
its functions 
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I (4) Appellate Assistant Commissioners of Income-tax shall S 5 
be under the direct control of the Central Board of Revenue and 
shall perform their functions m respect of such persons or classes 
of persons or of such incomes or classes of income or m respect of 
such areas as the Central Board of Revenue may direct, and, where 
such directions have assigned to two or more Appellate Assistant 
Commissioners of Income-tax, the same persons or classes of persons 
or the same incomes or classes of income or the same area, in accor¬ 
dance with any orders which the Central Board of Revenue 
may make for the distribution and allocation of the work to be 


performed 

-Inspecting Assistant Commissioners of Income-tax and 
Income-tax Officers shall perform their functions m respect of such 
'J persons or classes of persons or of such incomes or classes of income 
> or in respect of such areas as the Commissioner of Income-tax may 
direct, and, where such directions have assigned to two or more 
Inspecting Assistant Commissioners of Income tax or Income-tax 


Officers, the same persons or classes of persons or the same incomes 
or classes of income or the same area, in accordance with any orders 
which the Commissioner of Income-tax may make for the distribu¬ 
tion and allocation of the work to be performed The Commissioner 
ma), by general or special order in writing, direct that the powers 
conferred on the Income tax Officer and the Appellate Assistant 
Commissioner by or under this Act shall, in respect of any specified 
case or class of cases, be exercised by the Inspecting Assistant 
Commissioner and the Commissioner, respectively, and, for the 
purposes of any case in respect of which such order applies, refer¬ 
ences in this Act or in any rules made hereunder to the Income tax 
Officer and the Appellate Assistant Commissioner shall be deemed 
to be references to the Inspecting Assistant Commissioner and the 
Commissioner, respectively 


VS^SA) Inspectors of Income tax shall perform such functions 
m the execution of this Act as are assigned to them by the Income- 
tax Officer or other Income tax authority under whom they are 
appointed to work, and shall be subordinate to such Officer or 
authority 


J^6 (6) The Central Board of Revenue may, by notification in the 

official Gazette, empower Commissioners of Income tax. Appellate 
or Inspecting Assistant Commissioners of Income-tax and Income- 
tax Officers to perform such functions in respect of such classes of 
persons or such classes of income or such area as may be specified 
m the notification, and thereupon the functions so specified shall 
cease to he performed in respect of the specified classes of persons 


17a 
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S 5 or classes of income or area by the other authorities appointed 
under sub sections (2) and (3) 

>*v>)(7) For the purposes of this Act,— 

(i) Inspecting Assistant Commissioners shall he subordinate 
to the Director of Inspection and to the Commissioner o 
Income tax within whoso jurisdiction they perform wir 
functions, 

(it) Income-tax Officers shall be subordinate to the Director o? 
Inspection, the Commissioner of Income tax, ana 
Inspecting Assistant Commissioner of Income tax tti 
whose jurisdiction they perform their functions 

v y? VJ ) (7A) The Commissioner of Income tax may transfer any ® 

from one Income-tax Officer subordinate to him to another, an 
Central Board of Revenue may transfer any case from any 
Income-tax Officer to another Such transfer may be made a 
stage of the proceedings, and shall not render necessary tne 
of any notice already .issued by the Income-tax Officer from 
the case is transferred 

Explanation— In this sub-section “case” in relation to 
person ivhose name is specified in the order of transfer means r f 
ceedmgs under this Act in respect of any year which may be pe ^ 
the date of the transfer , and includes all proceedings under ^ 
which may be commenced after the date of the transfer in r r 


(7B) The Director of Inspection, the Commissione g&ue 
' Inspecting Assistant Commissioner, as the case may y 
such instructions as he thinks fit for the guidance of any m 
Officer subordinate to him in the matter of any assessmen, js 
the purposes of making any inquiry under this Act (w „ 
hereby empowered to do), the Director of Inspection, th© ^ 
sioner and the Inspectmg Assistant Commissioner shall ba ^ t0 
powers that an Income-tax Officer has under this Act in r 
the making of inquiries ^ 

r (7C) Whene\er in respect of any proceeding u n ^ er 1 3 

/ an Income tax authority ceases to exercise jurisdiction 
j succeeded by another who has and exercises jurisdiction, 

I tax authority so succeedmg may contmue the proceeding n 
/ stage at which the proceeding was left by his predecessor ^ ^ 

[ Provided that the assessee concerned may demand that , 

1 the proceeding is so continued the previous proceeding or 3 j 



AMENDMENTS 


259 


thereof be re opened or thit before any order for assessment is S 
passed against him he be re-heard 

Provided further that in computing the period of limitation for 
the purposes of sub-section (3) of section 34, the tune taken in re¬ 
opening the whole or any part of the proceeding or m giving an 
opportunity to the assessee to he re-heard under the preceding 
proviso shall be excluded 

(8) All officers and persons employed in the execution of this 
Act shall observe and follow the orders, instructions and directions 
of the Central Board of Kevenue 

Provided that no such orders, instructions or directions shall 
be given so as to interfere with the discretion of the Appellate 
Assistant Commissioner in the exercise of his appellate functions 

Amendments —(A) The following amendments were introduced in this 
section by the Income tax (Amendment) Act 1953 with effect from the 1st April 
1952 

(i) CIs (oa) and (e) were inserted in sub sec (1) 

(u) Sub sec (IA) was inserted 

(mi) The present sub sees (2), (3) and (3A) were substituted for the following 
sub sections 

(2) The Central Government may appoint a Commissioner of Income 
tax for any area specified m tho order of appointment and may 
appoint Commissioners of Income tax, not more than three in all 
each to discharge, without reference to area and to the exclusion 
of anj Commissioner appointed for any area, the functions of a 
Commissioner m respect of any cases or classes of cases assigned 
to him by the Central Board of Re\ enue 

(3) The Central Government may appoint as many Appellate or Inspect 
mg Assistant Commissioners of Income tax and Income tax Officers 
as it thinks fit ’ 

(*v) The words “with the previous approval of the Central Board of Revenue" 
were omitted from the second sentence of sub sec (5) 

(t) Sub sec (5A) was inserted 

(vt) The present sub sec (7) was substituted for tho following sub section 
“(7) Assistant Commissioners of Income tax and Income tax Officers 
shall, for the purposes of this Act be subordinate to the Commis 
sioner of Income tax for the area m which they perform their 
functions or where they perform functions assigned to them by 
a Commissioner of Income tax appointed without reference to area 
to that Commissioner 
(m") Sub secs (7B) and (7C) were inserted 

(B) The Explanation to sub sec (7A) was inserted by the Indian Income tax 
(Amendment) Act 1956, which provides that tho Explanation shall be deemed alxcays 
to haw been there 
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S 5 Income-tax authorities —Tins section deals with the Income tax an 
lties, both judicial and executive Sec DA deals with the Appellate irl 
which is not an Income tax authority There are seven Income tax autnon ies-i / 
the Central Board of Revenue, (u) Directors of Inspection, M Ccmmissioners 
of Income tax, (iti) Appellate Assistant Commissioners, (v) Inspecting 
Commissioners, (in) Income tax Officers, and (vn) Inspectors of Income a 
An appeal lies against an assessment by and certain other orders 
tax Officer to the Appellate Assistant Commissioner (sec 30), and a 8ec . ^ 
against the order of the Appellate Assistant Commissioner to In im 
From the decision of the Tribunal, reference may be made to the *g , B 
a question of law (sec 66 ), but on questions of fact the decision 0 e 

The Central Board of Revenue —The highest “W*™ 
is the Central Board of Revenue which is constituted by the . > 
Revenue Act, 1924 Its powers of administration, supervision an or( j e js, 

over the whole Department it has power to make Rules an execution 

instructions and directions to all officers and persons employe ,w w tton d 
of this Act with one exception only,—it cannot interfere wi fonctiow 

the Appellate Assistant Commissioner m the exercise of ms app gfC w t 

(Proviso to sub sec ( 8 ) of this section) Its various powers an . B 

out msecs 2(5A) 2(ll)(t)(6), 4(3) (t), 18(6) 34,59,61,64 Chapters IX 
and sub secs (1A), (2), (4), ( 6 ), (7A) and ( 8 ) of this section ^ 

Directors of Inspection —The Directors , 1: 
a new category of Income tax authority introduced by tne in Addition 3 * 

ment) Act 1953 Under sec 2(6) Director of Inspection_ includes * ^ 

Director, a Deputy Director and an Assistant Director of In p , ^ ^ Central 
appomted by the Central Government, and are subject tp tne , an y otw 

Board of Revenue They are competent to perform any nm ^ Centra* 

Income tax authority, their functions bemg assigned to 
Government (sec 5(1A)) tax ^ 

Commissioners of Income-tax —Commissioners of J° C ° p powte<* 
appomted by the Central Government A Commissioner m y & ^strict <* T * 
head the mcome tax administration of any specified area us ? g c territon 32 
State or he may be appomted as a Commissioner without any P 0 f pers** 
jurisdiction to deal with such persons incomes or cases, or ^) I* 

incomes or cases as the Central Board of Revenue may direct (bw ^ the 63 in« 
Commissioners may hate concurrent jurisdiction over tne sa Tb e P 0 'lpj 

persons mcomes or cases or classes of persons incomes or cas 1 / / 7 A) andl'*' 
and functions of the Commissioner are to be found m sub secs 1 ; g Cb*P 

,of sec 5 eeca 33(2), 33A 33B 34 35 37 46 , 49 E, 54(6) 61 0 ®«»£ 

fix A The Inspectmg Assistant Commissioners and the lncom ^hJe K 

[subordinate to and under the control of the Commissioner ( 6 ® , » C®*. 

[Appellate Assistant Commissioners are under the direct contr oWcr9 *** 
'Board of Revenue Four of the Commissioner s most importan P autBo^ 

following—(0 under sec 33A he can revise any order passed oy by 

subordmato to him, {**) under sec 33B he may revise a °F. or ^ g flue M L 
Income tax Officer which is prejudicial to the mterests of the i a i to 

is empowered under sec 33(2) to direct the Income tax Officer t „ ^ i3S ioe<* 
Appellate Tribunal from an order passed by the Appellate Assistant ^ ^ 

and (iv) on behalf of the Revenue he alone can ask for a referen^ -- 

C 1 T 1940ITR 139 US 


( 1 ) 


gee see. 6(2) Cf DayaldaS Kmhiram v 
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Court under eec 60 from an order of the Appellate Tribunal He has to obey the 
orders instructions and directions of the Central Board of Rovenue (sec 5(8)) 
but the judicial discretion vested in him by statute in the exercise of his revisional 
powers under sec 33A and sec 33B, cannot bo controlled by any orders, instructions 
or directions of the Central Board of Revenue(2) 


S 5(5) 


The Commissioner is charged with tho duty of administering the Act andJ 
when he makes an order granting stay of recovery proceedings ho exercises his' 
administrate o power and not any quasi judicial power(2a) 


Sub-sec (5) Commissioner's power to allocate work —Sub sec 
(5) of this section should not bo read as giving power to tho Commissioner of 
Income tax to allocate or distribute certain work, only once His power is not 
exhausted when he once allocates or distributes the work to an Income tax Officer 
He can re allocate or re-distnbuto the work to another Income tax Officer(3) 
Under sub see (7A) the Commissioner of Income tax is empowered to transfer a 
particular case, while under this sub section he is empowered to transfer a class of 
cases from ono Income tax Officer to anothcr(4) See further notes to sub sec (7A) 
post 

Appellate Assistant Commissioners —The Appellate Assistant 
Commissioner is under the direct control of the Central Board of Revenue (sec 5(4)) 
though his discretion in the exerciso of his appellate functions cannot be interfered 
with by the Central Board of Revenue (Proviso to sec 6(8)) Tho Central Board 
of Revenue has issued instructions to the Appellate Assistant Commissioners that 
they should not seek the advice of tho Central Board of Revenue on any point 
arising in cases before them and that their promotion and prospects will not depend 
on whether their decisions go against the Department 

The functions of the Appellate Assistant Commissioner are enumerated in 
secs 28 30, 31, 35, 37, 38 39, 48 and 49E He may be directed by the Central 
Board of Revenue to perform his functions m respect of specified persons or classes 
of persons or of incomes or classes of incomes or of specified areas An appeal lies 
to the Appellate Assistant Commissioner under sec 30 against on order of the 
Income tax Officer, and a second appeal lies against the order of the Appellate 
Assistant Commissioner to the Appellate Tribunal under sec 33 


Inspecting Assistant Commissioners —Inspecting Assistant Com 
missioners who are appointed by the Central Government are subordinate to the 
Director of Inspection and to the Commissioner of Income tax within whose juris 
diction they perform their functions (sec 5(7)(t)) their functions being in respect 
of such persons or classes of persons or of such incomes or classes of incomes or 
of such areas as the Commissioner directs (sec 5(5)) In respect of any specified 
case or class of cases the Inspecting Assistant Commissioner may also be directed 
to exercise the powers of the Income tax Officer (sec 5(5) ) One of his mam 
functions is to detect tax evasion He is empowered to launch certain prosecutions 
and to compound them (sec 53), and his sanction is necessary for the levy of addi 
tional super tax on companies in which the public are not substantially interested 
(sec 23A) and for an imposition of penalty by the Income tax Officer for conceal 
ment of income (sec 28(6)) He is empowered to call for information (sec 38) 
and to i nspect the registers of companies (sec 39) 

(2) Mr Justice Iqbal Ahmad la re 1942 (3) Sarupchand Hukumehand v C I T 

ITR 152 176 Cf the Proviso to sec 6(8) 1949 ITR 213 

(2a) O I T v lala Rajtshicar Parshad (4) M M Ispahan* Ltd v C B P T 

[1956] 29 IT R 792 [1952] 211T R 490 
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Income-tax Officers —The Income tax Officer is subordinate to th 
Director of Inspection, the Commissioner of Income tax and the Inspecting Assist 
ant Commissioner (see 5(7) (ti)), any one of whom may issue instructionsi for 
the guidanco of tho Income tax Officer in the matter of any assessment (sec 
5(7B)) Tho Income tax Officer is tho authority who initiates the a«sessmen 
Ho calls for a return from asscssces within his jurisdiction and makes t e 
assessment under Chapter IV Somo of his important powers, unties an 
functions aro set out in sees 12 A, 23, 18, 22, 23, 23 A, 23 B, 21 A, "Mi, 

25 A, 2G A 27, 28, 29 3i, 35, 37, 33, 39, 12, 43 45, 1G and 48 An appeal nes 
against an assessment b> him and against several of his other orders an 
decisions to tho Appellate Assistant Commissioner under sec 30 Under 
64(4) every Income tax Officer can exercise his powers in respect of anym ^ 
accruing, arising or received within Ins jurisdictional area (See the note o 
64(4) post ) 

Inspectors of Income-tax—The category of Inspectors of 
was introduced by the Income tax (Amendment) Act, 1953 They P*«° 
functions as aro assigned to them by tbo Income tax Officer or other.Inco ^ 

authority under whom they arc appointed to work and they are snbor 
auch Officer or authority (see 5(5A)) 

J. ZA > * ransf ? r . of 


'and tho Commissioner of Income tax aro the two authorities empowered r 
/any case, at any stage of the proceedings from one Income tax Officer 
► But while a Commissioner can transfer a case only from one Income aflr 
* subordmate to him to another, the Central Board of Bevenue can * jbe 
case from any Income tax Officer m India to an) other Income tax u ^ ^ ^ 
sub section expressly provides that on such a transfer it is not necessary ^ 
any notice already issued by the Income tax Officer from ans f e rred * 


transierreci(b), and tne income tax umcer to wnom mo b» 

entitled to proceed from the stage at which ho receives the c ^ ^ 
predecessor(6) It has been held that even prior to the introduction ^ n <jt 
section m 1940, on such a transfer re issue of notice under sec l \ 
necessary(7) . 0I det 

The Supreme Court held in Bidi Supply Co v Union of Indta(S) * rtlC uLtf 
of transfer expressed in general terms, without reference to a case 10 ^ n() t 

assessment year actually pending before an Income tax Uffic , . me nt 

contemplated by this sub section and was invalid To supersede °jend 

the Explanation to this sub section was enacted by the Indian Income ^ ^ eeB id 
ment) Act 1956, and the Explanation “shall he deemed always to 
the Act pajindd 

Bhagwati J, debvering the judgment of the Supreme Cou m 
Binjraj v Union of India(9) laid down the following propositions „ ua raiW 

(а) This sub section does not violate any of the fundamental ngh S 

by the Constitution(lO) torV® 9110 ^ 

(б) If the power under this sub section is exercised in a ^ iscr ^ n l? it iD 
or for an extraneous consideration the assessee may c ' l ®" e | BCOlC e t** 
Court unless he has acquiesced m the jurisdiction of the 

Officer to whom the case has been transferred 


(5) Gaya Ram Gabbu Lai v O I T [1951] 
I9ITR 114 

(6) See Kamahshya Nan i»» Singh v 
C 1 T 19481 TR 68 

(7) Sarupckand Hukumchand r C J T 


1949 IT P 213 

(8) [1956] 29 I TR 717 

(9) [1957J 311T R Sud l S 6 7 

(10) bee also Bhag>**» 

r / T 0 [1956] 291T R 330 
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(c) It would be prudent if, before the order of transfer is made, the principles S 5(7C) 
of natural justice are followed, the assesses is given notice and afforded 

a reasonable opportunity of representing his views on the question, and 
the reasons for the order of transfer are reduced, however briefly to 
writing 

(d) The effect of the newly introduced Explanation is that once an order of 
transfer is made under this sub section, all pending proceedings for 
different years are transferred and the Income tax Officer to whom the 
transfer is made would be in a position to continue all the pending pro 
ceedings and to institute further proceedings against the assessee in 
respect of any year, past or future —even to re open under sec 34 the 
assessment for an earlier year which had been completed at the date of the 
transfer 

Sub-sec (7C) Re-heanng when an authority is succeeded 
by another during pendency of proceedings —This sub section 
which was inserted by the Income tax (Amendment) Act, 1953, provides that 
whenever during the pendency of any proceeding an Income tax authority is 
succeeded by another, the successor may continue the proceeding from the stage 
at which the proceeding was left by his predecessor In such a case the assessee 
has the right to demand that before the proceeding is so continued, (i) the previous 
proceeding or any part thereof should he re opened eg a witness should be examined 
afresh and (»*) the assessee should be re heard before any order of assessment is 
passed against him The time taken in re opening the proceeding or in re hearing 
the assessee, is to be excluded in computing the period of limitation for the purposes 
of sec 34(3) 

Sub-sec (8) Directions of Central Board of Revenue —The 
provisions of this sub section are not void as offending against Article 14 of the 
Constitution^ 1) 


(11) 3 leera Sahib Tharayanar In re [1053] 23 IT R 451 




CHAPTER II-A 


Appellate Tribunal 

5A (1) The Central Go\ eminent shall appoint an AppfM* 
> Appellate Trl Tribunal consisting of as many persons as it thmts 
fit to exercise the functions conferred on the 
Appellato Tribunal bj this Act 

(2) The Appellate Tribunal shall consist of judicial member 
ana accountant members as hereinafter defined 


(3) A judicial member shall be a person who has for at least 


•*»- jwAiwui mumuer “man do a person uao - 
ten years either held a civil judicial post or been m practice as aa 
advocate of a High Court, and an accountant member shall be 

1 F-. j 1 i i .-T nDfAlUl 


aavocatc ot a High Court, and an accountant member snail w 
person who has for at least ten years been m the practice of accour 
ancy as a chartered accountant under the Chartered Accountan* 
Act, 1949 (XXXVIII of 1949), or as a registered accountant an 
any law formerly in force or partly as a registered accountan an 
partly as a chartered accountant 

Provided that the Central Government may appoint as« 


---1 uim:iinuui»u i to 

accountant member of the Tribunal any person not possessing 
qualifications required by this sub section, if it is satisfied 


IT T ---~ WJXIO DUU Sbvuuu, A* - 

has qualifications and has had adequate experience of a ( 
which render him suitable for appointment to the Tribunal 


(4) The Central Government shall ordinarily appoint a jw 
ijember of the Tribunal to be President thereof 


idictfJ 


> Tribunal may 


/T (®) The powers and functions of the Appellate ***■>'** 
f exercised and discharged by Benches constituted from i 
of the Tribunal by the President of the Tribunal g 

(6) Save as hereinafter provided a Bench shall consist o 

judicial member and one accountant member ^ 

Provided that the President or any other member of *k e t 
bimal specially authorised in this behalf by the Central Gover 
may, sitting singly, dispose of any case which has been a flJ1 
to the Bench of which he is a member and which pertains 
assessee whose total income as computed by the Income tax 
in the case does not evceed Rs 15,000 

Provided further that the President may, for the 
of any particular case, constitute a special Bench consisting ^ 
°f two judicial members and one accountant member or 0 
judicial member and two accountant members ^ 

(7) If the members of a Bench differ m oprnion on P ^ 
the point shall be decided according to the opinion of the m»J ^ 
if there is a majority, but if the members are equally divided 
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stall state the point or points on which they differ, and the case shall S 
be referred by the President of the Tribunal for hearing on such 
point or points by one or more of the other members of the Tribunal, 
and such point or points shall be decided according to the opinion 
of the majority of the members of the Tribunal who have heard the 
case, including those who first heard it 

(8) Subject to the provisions of this Act, the Appellate Tribunal 
shall have power to regulate its own procedure, and the procedure 
of Benches of the Tribunal in all matters arising out of the discharge 
of its functions, including the places at which the Benches shall hold 
their sittings 

Constitution of the Appellate Tribunal —This section la>s 
down the constitution of the Appellate Tribunal which is the final fact-finding 
authority An appeal lies to the Appellate Tribunal under sec 33 against an order 
of the Appellate Assistant Commissioner, and a reference Lea to the High Court 
under sec 66 on any question of law arising out of any order of the Appellate 
Tribunal The powers, functions and duties of the Appellate Tribunal are set out 
m secs 28, 33 35, 37, 48 and 66 

Sub-sec (7) Reference to third member —It is the duty of the 
members of the Tribunal who heard the appeal in the first instance to formulate 
clearly the pomt or points on which they differ and it is only thereafter that a 
reference can be made to a third member(l) Under this sub section, the third 
member is competent to decide only the pomt or points referred to him and he 
cannot himself formulate a new pomt on which to base hia decision(2) After the 
decision by the third member on the pomt or points referred to him the case should 
go bach to the original Bench who heard it since the third member has not been 
given the jurisdiction to decide and dispose of the appeal(3) If the difference 
of opinion between the members who heard the appeal m the first instance is on the 
question of quantum of assessment and the third member on a reference agrees 
with neither and decides upon a totally new figure of quantum, there is no order 
of the Tribunal which can be given effect to(4) 


(1) flanutram Chandanmul r C J T 
11053] 23 ITU 605 

(2) Jan Mohammed v C / T [10j3] 23 
ITB 15 

(3) Jan Mohammed r C l T [1053] 23 
IT It 15 

(4) IIantitram Chandanmul V C I T 


[1953] 23 1 T It 605 The decision in this 
case that the third member is hound to agree 
with one or the other of the two differing 
member* as regards the quantum is it is 
submitted incorrect The best course in 
»uch a easo u to constitute a Special 
Bench 




CHAPTER III 
Taxable Income 


t|U 6 Save as otherwise provided by this Act, the following 
V ' heads of income, profits and gains, shall be charge 

chargeable °to i™™ able to income tax m the manner hereinafter 
tax appearing, namely — 

f\ (t) Salaries 

(11) Interest on securities 

{in) Income fronf^roperty 

(iv) Profits and gams of business^profession o r • vocafii fl D 
jZ (v) Income from other sources 

g (vi) Capital gams 

Sec 6 Six heads of income —The total income of an assesses M^ 1 
to statutory exemptions) is chargeable under sec 3 The scope of tota ^ 

which varies with the factor of residence is defined in sec 4 This sectio ^ 

rates the six heads under which the income of an assessee falls to be ctarg ^ 

last head “capital gams ” was added by the Income tax and Excess rt y ( 

(Amendment) Act, 1947 Since the rules for computing income and the p ^ 
deductions vary with the different heads of income, each of the six nea 
with by a separate section (secs 7 to 12B) 

/* r hiss lfa 

In short sec 3 charges total income, sec 4 defines its range , sec o 
secs 7 to 12B quantify it 

Before the amendment of the Act in 1939 sec , 6 was called by ggC g 
Council in one case(l) the real charging section but under the amende ^ con & 
is not the charging section and it does not in any way affect or contro 
tions of chargeability(2) The only effect of this section is to classuy^ 
gams under different heads accordmg to the character of the source lor onje (3) 
of providmg for each head appropriate rules for computmg the amoun ^ a tW 
But the list of heads’ in this section is a list of sources not in the se r3 ^ c t tb* 3 
butmg the income to one property rather than another one business ein pIo J 

another but only in the sense of attributing it to property as distinct r 
ment or busmess as distinct from mvestment(4) ^ 

The whole scheme of the charging .provisions of the Act was *& vl . p 0 mb37 
Supreme Court m United Commercial Bank Ltd v C I T (4a), and u p tl« 

High Court m Kamdar In re(5) In the Bombay case Kama, J » s JJ mD j DCO ine ° r 
effect of sec 6 m these words Section 6 does not attempt to deune jj 
prescribe limitations on mcome The section begms with the wof ^ „ 0 tbf f 
otherwise provided by this Act so as not to exclude the operation ° 


section permitting a deduction i 

(1) Probhai Chandra Barua v C I T 57 
I A 228 239 5ITC 1 

(2) Per Chagta J Kamdar In re 1940 
IT I 10 67/S see also tho remarks of 
Kama J Ibid at 43 and United Commercial 
Bank Lid v C I T [1957] 32 IT It 
083 (S C) 


t w eiciuuu luo - . ,u 

S ections 6 to 13 are thus pot - 

(3) G I T v Chumtol 

ITR 621 529 (PC) , 0}’ 

(4) Ter Sir George Rankin 
ITR 621 529 (PC) 

(4o) [19o7] 32 IT R 633 

(5) 1946 IT R 10 40/1 
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sections but are inserted in the Act for computation of the net income of the assessee S 6 
This construction is m accord with the new that under the Act income, and not 
several incomes, is taxed 


Income-tax is only one tax —The income tax is only one tax, levied 
on the sum total of the income classified and chargeable under the various 
heads It is not a collection of distinct taxes levied separately on each head of 
income In other words assessment to income tax is one whole and not a group 
of assessments of different heads or items of income(6) This principle, which 
was definitely established in England by the House of Lords m London Courtly 
Council v Alt Gen (7) and Salisbury House Estate Ltd v Fry[ 8) is even more 
clearly applicable to the Indian than to the English Acts(9) 

Three important consequences follow from the principle that the income tax 
is only one tax and there are not as many taxes as there are heads of mcome — 

(1) Total income —A man may be chargeable on his total income 
though his mcome under each head may be well below the taxable limit 

(2) Set-off of loss —A loss sustained in any year under any of the heads may 
be set off against mcome under any other head in that year (sec 24) A fortiori, a 
loss sustained or allowable expenditure incurred in respect of a source of mcome 
under any one head should be Bet off against income from other sources chargeable 
under the same head, m order to arrive at the net figure chargeable under that 
head(10) For instance where an assessee carries on both a business and a profes 
sion any lo3s in business should be deducted from the professional earnings before 
arriving at the figure of mcome taxable under sec 10 (See further under sec 10, 
“Where assessee carries on several businesses or both business and profession 
Set off of losses," p ^22 ) 

(3) Charge under specific head is obligatory and exhaustive —Income which 
is specifically made chargeable under a distinct head cannot be brought to charge 
under a different head m lieu of, or in addition to, being charged under its specific. 
head(ll) This is now established by the Supreme Courts decision in United\ 
Commercial Bant Ltd v C I T (Ila) where it was held that “Interest on securities’ 

13 a specific head of charge falling within sec 8 and therefore it cannot be charged , 
under sec 10 as profits of business even if the securities are held as trading assets f 
(See under sec 8, "Securities held as trading assets " p 284 ) Income from 
property’ (buildings or lands appurtenant thereto) is aLo a specific head of charge,! 
and the tax is payable under sec 9 in respect of the bona fide annual value of 6uch. 
property Consequently, if the actual rents derived from the property exceed the 
bona fide annual value, such excess cannot be brought to charge under sec 12 

(‘Income from other sources ”) nor can the mcome derived from the mere ownership 
of the property be charged under sec 10 as business profit even if the property is 
acquired for the purpose of trade (See under sec 9 ‘Property held as a business ( 


(C) Per Beasley CJ C I T v kam 
berumal Chilly <L Sons 1933 IT R 33 37 
Untied Commercial Banl Ltd v C 1 T 
[1957J 32 I T R CSS (S C } kamdar In 
re 1916 ITT 10 41 kolhart y C 1 T 
[1951) 20 ITF 579 Proc of Bihar 
v Uarthar Prasad karatn Singh 1912 
I T It 391 Seo alao the observations of 
Lord Wright Olanehj r Wtghlmatt J933 
ITU 255 2C3 (IIL.) 

(7) 4TC 265 293/4 

(8) 15 TC 260 


(9) Per Ranlurt C-J Behart Lai 

t C I T Air 1927 Ca! 5^3 55 j 2 
ITC 32S See also Emperor r Probhal 
Chandra Barxia 11T C 2S1 2S7 

(10) Proi of Bihar v Uarthar Prasad 
karam Singh 1912 ITR 391 39j Cf 
Ilaqhcs v Bank of A no Zea'and 193S ITR 
541 (CA.) C3G (H L.) 

(11) AoJiarir C I T [10ol)20ITR 
579 

(llo) [19^7] 32 ITR CSS (SC) 
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^ ^ AAi. i ^ am ’ ^ a business or profession is discontinued before the com 

vp „_ ° f tto accounting jcar, the outstandings collected in the accounting 

ler 19 /q Can ^° fc under sec 10, cannot be brought to charge under 

in tbf. n r-i eeunt * er 8ec 10. Business should have been ‘earned on’ by the a^sessee 
in rue accounting year, p 324 ) 

Tyi „,5'k? r ®f under the specific head is not only proper but obligatory on the Depart 
ment which has no option in the matter{12) If a case appears to fall within either 
° + tf a . 8 ofl *? o r. ^ 13 ri S^t of the assessee to claim that he should be taxed 

° ne Wiuc , h leaves him with a lighter burden(13) When a specific head 
, , 0 C ?. V j rs case » the residuary head, “Income from other sources, 
cannot be called in aid(14) 

7 (1) The tax shall be payable by an assessee under the head 

f salaries Salaries” in respect of any salary or wages, any 

annuity, pension or gratuity, and any fees, com 
sions, perquisites or profits m beu of, or m addition to, any 
•ry or wages, which are allowed to him by or are due to him, 
‘ther paid or not, from, or are paid by or on behalf of, the Govern 
i , a local authority, a company or any other public body or 
association, or any private employer, and for the purposes of this 
sub-section advances by way of loan or otherwise of income charge 
b e under this head shall be deemed to be salary due on the date 
wien the advance is received 

Provided that the tax shall not be payable m respect of mf 
sum deducted from the salary payable by or on behalf of the Govern 
ment to any individual, being a sum deducted m accordance 
the conditions of his service, for the purpose of securing to him 
Iif fAt annmt y or making provision for his wife or children proj 1 
that the sum so deducted shall not exceed one fifth of the salary 
+S \ * Provided further that where tax is deductible at the s0 ^ 

9 I J mci ? r se °tion 18, the assessee shall not be called upon to pay*® 
\jax himself unless he has received the salary without such deduct 

^ncludes ? ^° 7Wr ^ 0n * —^ or hhe purposes oi this section, “perquisite 

the value of rent free accommodation or the value 
concession m the matter of rent respecting any accom 
\ modation provided to the assessee by his employ er ’ , , 

\ (n) the value of any benefit or amenity granted or 

_y a company free of cost or at concessional rate j£_^ 

41 48 Kalian v C I T 

It;/ U. 'I’C' Cf.G 570 Thaklar v GIT [l° 5j J 27 


V} 


(12) Per Lord 
House Estate Ltd 
327 (]IL) see also the remarks of Vise 
Dunedin at 309 United Commercial Bank 
Ltd v C I T [1057] 32 IT R CSS (SC) 
Kothan y C I T [10ol] 20 IT R 670 

(13) Ter Knshnaswnmi Ayyangar J 
C I T y Bosotto Bros Ltd 1040 IT R 


579 Thai tar \ 

fio8 { 

(14) C 1 T v Basant r<” TaVf l*‘, 
1033 ITR 197 201 (PC.) '* p jj 
Ahmuty d Co Ltd [1955] 27 I fa i J 
Forbes y C I T A IB 1920 Tut. 

4 ITC 1 3/4 
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employee bo is a director thereof or who is substantially 
interested m the company within the meaning of sub clause 
(m) of clause (CC) of section 2, 

the value of any benefit or amenity granted or provided 
to an assesseo (not being an assessee to whom the provisions 
of clause («*) apply) bj his emplo} er free of cost or at 
concessional rate in any case where the income of the 
assesseo under the head "Salaries” exclusive of the value 
of all benefits or amemties not provided for by way of 
monetary payment exceeds eighteen thousand rupees, 
any sum paid by the employer m respect of any obligation 
which but for such payment would have been payable by 
the assessee, and 

any sum payable by the employer, whether directly or 
through a fund to which the provisions of Chapters IX-A 
and IX-B do not apply, to effect an assurance on the life 
of the assessee or in respect of a contract for an annuity 
on the life of the assessee 


S 


Explanation 2 —■For the purposes of this section, “profits m 
lieu of salary” includes — 

(t) the amount of any compensation due to or received by an 
assessee from his employer or former employer at or m 
connection with, the termination of his employment, 
whether solely as compensation for loss of employment or 
for any other consideration, 

(it) any payment due to or received by an assessee from an 
employer or former employer or from a provident or other 
fund, to the extent to which it does not consist of contri¬ 
butions by the assessee or interest on such contributions 
Provided that nothing herein contained shall render liable to 
income tax any payment of death cum retirement gratuity received 
after the 16th day of April, 1950, under the Revised Pension Rules 
of the Centra] Go\ ernment or under any similar scheme of a State 
Government or any payment from a provident fund to which the 
Provident Funds Act, 1925 (XIX of 1925), applies, or any payment 
pom a recognised provident fund within the meaning of Chapter 
flX-A if such payment is exempted from payment of income tax 
under the provisions of Chapter IX-A, or any payment from an 
approved superannuation fund within the meaning of Chapter IX-B 
made on the death of a beneficiary or m lieu of or m commutation 
pf an annuity, or by way of refund of contributions on the death of 
beneficiary or on his leaving the employment in connection with 
hich the fund is established 
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^ ^ ) ^g aID » a business or profession is discontinued before tie com 

mencement ot the accounting year, the outstandings collected in tie accounting 
; i®*? Can j 0t be taTed under sec 10, cannot be brought to charge win 

(oee under sec 10, “ Business should ba\ e been ‘earned on’ by tie assess 
m the accounting year,” p 324 ) 

Charge under the specific head is not only proper hut obligatory on tie DepH- 
32L 1 ? 10 ? * no optlon m the matter(12) If a case appears to fall mtlaL 
i ,. ea ,^ 3 °f mcome, it is the right of the assessee to claim that he should be taxed 
unaer that one which leaves him with a lighter burden(23) When a specific W 

n ??* e C ?, ve 5 a case » the residuary head, “Income from other scur^ 
cannot be called in aid( 14 ) 


r 7 (1) The tax shall be payable by an assessee under the bead 

,\ \) saianes “Salaries” m respect of any salary or wages, any 

v annuity, pension or gratuity, and any fees c0IC 

fissions, perquisites or profits m lieu of, or in addition to, 

V \ Fil or wa S es > w ^ch are allowed to him by or are due to m 
v 1 /whether paid or not, from, or are paid by or on behalf of, the Govern 
(nient, a local authority, a company or any other public body 0 
Jassociation, or any private employer, and for the purposes of®* 
/ r sect r advanCes by way of Joan or otherwise of income « 
j able under this head shall be deemed to be salary due on the date 
kjjpen the advance is received 

| ' Provided that the tax shall not be payable in respect of 

sum deducted from the salary payable by or on behalf of the Gore* 
(r *? enfc toa x n y individual, bem| a sum deducted m accordance ™ 

I COi l dltlons of iis service, for the purpose of securing to , 
w j_t annuity or making provision for his wife or children p 3 ' 

\yhat the sum so deducted shall not exceed one fifth of the safe? 
S i ?^ Ur ^^ er ^at where tax is deductible at the so 
® w!°w 0n , 18, , tte assess >ee stall not be called upon to V*S ' 

mself unless he has received the salary without such ded f 

(includes^”°^° n 1 —^ 0r purposes ol this section, “perq 11151 

( ( l ) the value of rent free accommodation or the value of*J 

^ j concession in the matter of rent respecting any a 

\ t \ P rov ided to the assessee by bis empl°f er ' 

U l ® va ^ a ny benefit or amenity granted or P 10 
-—-—- y a company free of cost or at co ncessional ra te—^ 

JlLsl rr 41 48 Kolhari v C 1 £ 

K 7 (11U) .Uo thfjUSJS x 2C ° 579 2hallar V C 1 T 1 

Uanedin at 309 Untied f h 130 658 A 

Ltd r C I T ri0o71 3* £ ank „ -.tU 

AotLan r C IT [UMVro 5 <») C I T v Batanl *»*/ J< 

... J 1TR 579 1033 JTn , 97 ->oi (l»a> ' jfX-?, 

„ (W) Ter Ahtnut. s r„ TjA riOoJj . hi * 1 

CL Tr L^'o eJZfWYA 


1033 I Tn 197 U\% ? rTJ- 

Ahtntiij d Co IJd P 9 ^J - , 41? 1 
Forbes t OITA 
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employee who is a director thereof or who is substantially S 7 
interested m the company within the meaning of sub-clause 
( 411 ) of clause (6C) of section 2 , 

:i) the value of any benefit or amenity granted or provided 
to an assesseo (not being an assessee to whom the provisions 
of clause (ii) apply) by his employer free of cost or at 
concessional rate in any case where the income of the 
assessee under the head “Salaries” exclusive of the value 
of all benefits or amenities not provided for by way of ' 
monetary payment exceeds eighteen thousand rupees, 

,v) any sum paid by the employer m respect of any obligation 
which but for such payment would have been payable by 
the assessee, and 

’v) any sum payable by the employer, whether directly or 
through a fund to which the provisions of Chapters IX-A 
and IX-B do not apply, to effect an assurance on the life 
of the assessee or in respect of a contract for an annuity 
on the life of the assessee 

Explanation 2—For the purposes of this section, “profits m 
f salary” includes — 

(i) the amount of any compensation due to or received by an 
assessee from his employer or former employer at or in 
connection with, the termination of his employment, 
whether solely as compensation for loss of employment or 
for any other consideration, 

\n) any payment due to or received by an assessee from an 
employer or former employer or from a provident or other 
fund, to the extent to which it does not consist of contri¬ 
butions by the assessee or interest on such contributions 
?iovided that nothing herein contained shall render liable to 
ic tax any payment of death cum retirement gratuity received 
the 10th day of April, 1950, under tho Revised Pension Rules 
o Central Go\crnmcnt or under any similar scheme of a State 
mment or any payment from a provident fund to which the 
ident Funds Act, 1925 (XIX of 1925), applies, or any payment 
a recognised provident fund within the meaning of Chapter 
- if such payment is exempted from payment of income tax 
r tho provisions of Chapter IX-A, or any payment from an 
D\ed superannuation fund witlnn the meaning of Chapter IX-B 
3 on tho death of a beneficiary or m lieu of or in. commutation 
i annuity, or by waj of refund, of contributions on the death of 
acficiary or on his leaving the employment in connection with 
h tho fimd is established. 
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k (2) The income chargeable under this section shall be computed 
after making the following deductions, namely — 

(t) any amount not exceeding five hundred rupees, expended 
by the assessee on the purchase of books and other publi 
cations necessary for the purpose of his duties, 

(tt) in respect of any allowance in the nature of an entertainment 
allowance specifically granted to the assessee by his em » 
ployer, a sum equal to one-fifth of his remuneration 
(exclusive of any special allowance, benefit or other per 
quisites) or seven thousand five hundred rupees, whicneve 
is less, except in any case where the assessee was no 
receipt of such entertainment allowance regularly from 
present employer before the year beginning on tne 
day of April, 1955 , 

(n-a) m respect of any conveyance owned by the assessee 

by him for the 'purposes of Ins employment , such ^ 

Income-tax Officer may estimate in respect of sue ^ 

representing the expenditure incurred by the assess an l 
maintenance and as representing its normal ice 
tear 

Provided that this clause shall not apply 
where the assessee is in receipt of a conveyance a 
whether as such or as part of his salary , ^ 

( ni ) any amount actually expended by the assessee, W ^ 
by the conditions of his service, is required to sp e f err ed 
of his remuneration (exclusive of the allowance , ^ e jy 
to in sub-clause (n)), wholly, necessarily and ex 
m the performance of his duties 

Amendment —This section has been completely recast by J^der 
Act 1955 For the purposes of making any deduction of mG0 ? ie 1 t * p nl l QjJ 
sec (2) or (2B) of sec 18, the new section is effective as from the 0 ^ e r w# 1 ** 
For all other purposes it is effective as from the 1st April 195G a ssess® f ' { 

liability to tax on the basis of the new section commences^ from f 0 y 0 tr3 " 
year 1956-57 The old section prior to the amendment in 1955 ran ^ 

7 Salaries —(1) The tax shall be payable by an asa °ff. ee pcE»i on a 
head Salaries in respect of any salary or wages any annul y^r^ o! & 
gratuity and any fees commissions perquisites or profits W i et jj e r 
addition to any salary or wages which are duo to him from w a cc^ 
not or are paid by or on behalf of the Government a local an ^pjoycr *•* 
pany or any other public body or association or any private e ^1 Q ^tt^ 
for the purposes of this sub section advances by way of lo a d * c 

of income chargeable under this head shall be deemed to he 
the date when the advance is received 



RELATIONSHIP OF EMPLOYER AND EMPLOYEE 


271 


Provided that the tax stall not be payable m respect of any sum which S 7 
the assesseo by the conditions of his employment is required to spend out of 
his remuneration wholly, necessarily and exclusively in the performance of 
his duties 

Provided further that the tax shall not be payable m respect of any sum 
deducted from the salary payable by or on behalf of the Government to any 
individual, being a sum deducted in accordance with the conditions of his 
service, for the purpose of securing to him a deferred annuity or making pro 
vision for his wife or children provided that the Bum so deducted shall not 
exceed one sixth of the salary 

Provided further that where tax is deductible at the source under section 
18, the assesses shall not be called upon to pay the tax himself unless he has 
received the salary without such deduction 

Explanation 1 —The right of a person to occupy free of rent as a place 
of residence any premises provided bj bis employer is a perquisite for the 
purposes of this sub section 

Explanation 2 —A payment due to or received by an assessee from an 
employer or former employer or from a provident or other fund, 
is to the extent to which it does not consist of contributions by the 
assessee or interest on such contributions a profit received in heu of salary 
for the purposes of this Bub section unless the payment is made solely as 
compensation for loss of employment and not by way of remuneration for 
pa^t services 

Provided that nothing herein contained shall render liable to income tax 
any payment of death cum retirement gratuity received after the 16th day of 
April, 1950, under the Revised Pension Rules of the Central Government or 
under any Bimilar scheme of a State Government or any payment from a 
provident fund to which the Provident Funds Act 1925 (XIX of 1925) applies 
or any payment from a recognised provident fund within the meaning of 
Chapter IX A if such payment is exempted from payment of income tax under 
the provisions of Chapter IX A, or any payment from an approved superan¬ 
nuation fund within the meaning of Chapter IX B made on the death of a 
beneficiary or m lieu of or in commutation of an annuity, or by way of refund 
of contributions on the death of a beneficiary or on bis leaving the employment 
m connection with which the fund is established 

" Salaries ” Scope of the section —This section is couched m 
the broadest possible term3 Every Lind of remuneration of every Lind of servant, 
public or private and however highly or lowly placed he may be is covered by this 
Bection(15) The only category of servant whose remuneration does not fall within 
this section is the servant of a foreign govemment(16) 

The section comprises three groups of receipts—(t) salary and wages, (tt) l 
annuity pension and gratuity, and (m) fees commissions, perquisites and profits 1 
in lieu of, or in addition to, salary or wages I 

Relationship of employer and employee 
No payment can fall to be taxed under this section unless the relationship of 
employer and empl oyee exists between the payer and the payee(17) Every sen ant 

(IB) Magwah Shankar In re 1044 (17) C 1 T v Mills Store Co 1941 IT R 

ITR 193 193 642 Cc.0/1 C I T v Johnstone 1934 IT I* 

(16) O I T v Phra Phraison Salarak 390 393 Band Mitchell v C I T [10^6] 
3ITC 237 301TR 701 Co tranv Seymour! TC 372 
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S 7 is an employee but an agent may or may not bo an employee(18) ome ge 
principles governing the concept of “employment” have been , p 

Allahabad High Court in Jeewanlal v C I T (19) and by the Pan] 3 ° 
in Daya Chand Hardayal v C I T(20) A distinction must be madtdtt 
income from employment which is taxable under this section, an in 
an office not amounting to employment which is taxable under sec 
from a busmess or profession which is taxable under sec 10 
I Income from office not amounting to 
Chagla J said m C I T v Lady Naiajbai Talari), “The fact that aj ? 
hold an office and that he should receive a remuneration by ^ 
does not necessarily bring about a relationship of master and eer\a em ployer 

and the person who pays him the remuneration, or the relations p com pany 

and an employee ” A director of a company holds an office 1111 , therefore 

but as a director he is not a servant or an employee of the comp y. mj] But 
the fees he receives are taxable under sec 12 and not under this 8 aa mde 
there may be special terms m the Articles of Association or there / 
pendent contract which may brmg about a contractual relation p' coin pany 
company and the director and constitute the director an employe a ppomted 
For instance, where under the Articles of Association a direc contro l and 
Chairman and Managing Director for life with exclusive po a contractor 
manage the whole of the company’s business, it was held mpan y and the 

relationship of master and servant was created between the v j tva sbeld 
director and the latter’s remuneration was taxable under thi 8 8eC n A ag the 0® cial 
by the Lahore High Court(24) that a person appointed by the re xnunersti° B 

Liquidator of a company m liquidation is an employee an, on m this e*"* 
received by him falls to be taxed under this section The con t the 
has been disapproved by the Bombay High Court on the g™ 11 e ^miinera^ 0 
Liquidator is an office holder but not an employee and therei , tted that 
paid to him would not be covered by this section(25) H 19 
Bombay view is correct p0 tffitb 

Remuneration paid to an employee is taxable under this s enJ ploye® 
standmg that under the terms of the agreement between the p 
is under no obligation to render any services(l) busing 

A co owner of a property may employ another co owner on 0 n th» 

the pint ownership and similarly a partner may employ or c0 part& et 
business of the firm and the extra amount paid to the co o 
employed would he taxable under this section{2) bct* ccnl 

II * 1 Salaries ’' and busmess profits —There is a .^^^aging 
manager and a managmg agent of a limited company \ a ) a g atr g the rl » 
unlike a manager is entitled as of right to manage the company al*' , 

bemg granted by an agreement with the company (o) a ® the control- 
work subject to the control and direction of the director s wne _ — 

- 1 - s “ l!t , 


(18) LaLshmmarayan Ram Oopal d. Son 
ltd v Ocnt oj Hyderabad [1954] 25 IT R 
449 {S C ) 

(19) [1953] 24 ITR 217 See also 
Indercfiand Hart Ram v C I T [19o2] 22 
ITR 10S 

(20) [1953] 24 IT P 318 

(21) 1947 ITR 8 15 

(22) C I T ▼ Lady ^raj&a» Tala 
1917 ITUS 


(23) 

'kVX™.- 10 ' 

I ™, I9 0 3 ; r v J*,*"*” 
ITU 8 13 15 


fall I ® 47 

13 


1 <■» W 

V C J T (19>»7) that a P 4 
an employee of the fir® 
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direction of the directors over the managing agent may bo modified by the terms S 7 
of the agreement, and (c) fl managing agent may be an individual a company, a 
firm or other association, whereas the manager can only be an indmdual(3) 

The remuneration paid to a manager of a limited company would be assessable as 
salary even though ho may be wrongl) designated as managing agent and his 
remuneration may be fixed at a certain percentage of the company s profits(4) 

On the other hand, the decision of the Supreme Court m Lakshminarayan Ham 
Gopal £ Son Ltd v Gotl of Hydcrabad( 5) establishes that the rendering of con¬ 
tinuous and various services as managing agents to a company would generally 
speaking amount to a business and the agents’ remuneration would be taxable 
as business profits and not as salary, even if the services are rendered to only one 
company (6) 

Likewise, m cases where the relationship of employer and employee does not 
exist the profits derived from the selling agency of a manufacturing concern would 
be assessable as busmess profits and not as salaries ’(7) In Gododia d Co v 
Cl T (8) the assessees were the selling agents of textile mills They were not 
subject to the control of the mills in the matter of the establishment and orgam 
sation to be maintained b) them nor, broadly speaking in the matter of the detailed 
running of the selling agency busmess and they were further free to carry on other 
independent busmess The profits derived from the selling agency were held 
taxable as busmess profits and not as salary But the remuneration paid by the 
mills m their discretion to the selling agents for running and managmg a retail 
cloth shop which was owned by the mills and the profits from which belonged to 
the nulls, was held to be assessable as salary 

Commission paid to a del credere broker for salo of the products of a textile 
mill(D) or to a guarantee commission agent of a bank(10), or the emoluments of 
the treasurer of a bank who has full control over the staff and is responsible for 
their good behaviour(lOo) maj similarly be assessable as busmess income and not 
salary 

"Whether the remuneration paid to managmg or selling agents is assessable 
as busmess profits or as salary, depends upon the facts and circumstances of each 
ease(ll) In the case of a partnership which can be constituted only for the pur 
pose of carrying on a business the work of managmg agency must be held to be 
the business of the firm(12) In the case of a company it may constitute either 
busmess or employment(I3) See further post under sec 10, Busmess profession 
or vocation p 320 


IB ’* Salaries ” and professional income—Every profession 
involves the making of successive engagements and successive contracts and 
in one sense, successive employments If the employment is merely incidental to 
the exercise of a profession the gams from such employment would he professional 


(3) C 1 T v f arshant [1953] 24 IT15 
328 333 Inderchand Hart Ham v C I T 
[1952]22 ITR 103 117 

(4) C 1 T v I arshant [19o3] 24 IT R 
328 

(5) [1954)25 I TR 449 

(6) See olio Inderchand Hart Ham v 
C I T [19„2] 22 IT R 108 

(7) Inderchand Hart Ham v 0 I T 
[1952] 22 IT R 108 

(8) [19„1] 201T R 460 

(9) Jeeu-anlal v C I T [1953] 24 I TJX 
217 Daya Chand Hardayal y C I T [19o31 
24 I TR 318 


(10) Bhargaia r C I T [1954] 26 IT P 
489 

(I0o) Ptyarelal Adishwarlal v C J T 
[19o5] 28 11 R 394 

(11) C I T y \ arshant [19o3] 24 IT R 
328 Inderchand Hart Ham v C I T [19o2] 
22ITR 108 

(12) Lakshminarayan Ram Gopal <t Son 
Ltd v Gort of Hyderabad [1954] 25 IT R 
449 460 (S C) Inderchand Hart Ram r 
C I T [19o2] 22 I T R 108 

(13) Lakshminarayan Ham Gopal ct 
Son Ltd v Goit of Hyderabad [1954] 2> 
ITR 449 460 (SC ) 


18 a 
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S 7 eammgs taxable under sec 10 and not under this section For instance, a pro « 
sional actress may be engaged to act m a play or film or to record for a gramop o 
company, and ber earnings from these engagements may be income ansmg o 
the exercise of her profession and not chargeable as salary under this sec lonil 
Likewise, the remuneration of a professional author under an agreemen 
stories for a film company may be assessable under sec 10 as professio 
mgs(15) Whether such engagement or employment is merely inci en 
exercise of the profession depends upon the duration of the empioymen an ^ 
circumstances of the case But when a person occupies a regular pos 
amounting to service, it is an employment as distinguished from a me 
ment in the course of the carrying on of a profession and the gams o p ^ 
office are taxable under this section(16) Thus a manager or ® aiia 2 ? jL 
of a film producing company which remunerates him m consideration o ^ ^ 
ing his exclusive services to the company, cannot be said to be 
profession or \ ocation of a film producer but is taxable under ^ u 

And “the mere fact that a lawjer bj reason of his being a lawy er 0 

sen ice will not convert his salary mto professional earnings (18) 

* Receipts from persons other than employer ^dtr 
{profits, received from persons other than the employer, would oe b ^ason 
'sec 12 and not under this section, even if they accrue to the emp j ' ^ ^ s 

of his employment Voluntary grants, offerings or subscriptions ^brlv 

.minister of religion from his congregation or outsiders(19), f oU ® pr^ 

'made, under the terms of the contract of employment, for the » e . f^n» 
fessional cricketer employed by a cricket club(19a), a grant to a 
foreign religious trust(20), and tips or gratuities received by wait 'employ™ ’ 
and other K<*rvant,st21 V would Via Tw>rmiiflites or profits of OulC 


and other servants(2l), would be perquisites or profits < 
but taxable under Bee 12 (See further under sec 4(3)(t«t) •y- 

Testimomals atad personal gifts Regular allowances ’ p 238) 


lent- 


of* 


Voluntary payments and personal gifts The ,« 3 ) establ 1 -^ 
House of Lords m Cooper v Blakiston{22) and Hartland v Bigg w and 
that a profit, perquisite or emolument may come as a gift to the e g^tion S* J y 
would bo taxable, and the position is the 6ame imder this Act c j caC f r ora 4 
no distmction between voluntary and contractual payments, a* j Allgrata ltlf * 
Bubstantrve part of sub sec (1) and cl (u) of Expln 2 to sub sec ( J ren dere^5j 
bonuses and other voluntary payments by an employer for se _ eRO ni!£^. 
to bo rendered arc taxable under the Bection(24) testimonials ^— y .— 
nlono boms cxempt(25) _.-£7* 

■■— ■ - ■ ~ — - - t (In re * 

(20) Saunders v V * * p 

a/ Lucknow) 6 IT C '4S* M 19«« 1 * j 

/on Calvert r Watnwryi ,| ft*. *. 


(14) Danes v Draithwaiie 18 TC 19S 
C 1 T y Durga Khote [19-2] 21 I T R 22 

(15) Household y Qrimshato 34 T C 360 
377 

(1C) Danes V Bratlhtcatle 18 TC 198 

(17) Asher v London Film Productions 
Ltd 191-ITR Supnl C 9 (C A ) 

(18) I cr Din Mohammad J Bhagwali 
Shankar In re 1941 I T It 193 19S 

(19) Cooper v Blakuton 6 TC 317 

(It L.) In re Strong I TC 207 Archluhop 
of Thydetra r Hubert 2.7 T C 219 (C \) 
Herbert y J IcQuade 4 1 C 4S9 /ojnting 

T lasllntr^TC 14- *• anej r S.arLey 10 
TC 45 

(ItH) Jilootkou) y Dooland [19—] 23 
II I SU(C-A) 30 TC I 


]Yat**rV M *fi ft* 1 


suppi m Be y^*J ait dL<** e 2 uc 
13/It SmMv ‘TTFiroli' « I& 
Deporting for England * 

4S > 

(22) 5 T C 347 . 

(23) JO T a 247 -8 f T p « 

(24) Corbett y Duff 4i s 

-5 Weston v Hearn -*» WxS'S’tlf 
t 1 eed IS TC S-4 Ul/At 

T C / T 1940 IT* W p r c / * 
Collins 0 TC 297 EaUj* t 

iTaeo _ . n) t r n 1 

(•*-) 11 de onJer 
monULt and personal g 1 ' * 
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Sub -sec (1) "Annuity, pension or gratuity ” —Annuities paid by, S 
employ ers are taxable under this section Annuities paid by a person other than 
the employer(l) eg annuities paid under an insurance policy or other contract 
or under the provisions of a deed or will, are taxable as * income from other sources ” 
under sec 12 Annuities and pensions paid by the employ er are chargeable under 
this section whether they are paid voluntarily or under a contractual obligation(2) 

A gratuity is a voluntary payment w return Jor services rendered and is as much 
taxable as contractual'salary(3) 

“Fees, commissions, perquisites or profits” —ior the pur¬ 
poses of this section, there is no difference between commission which is wholly 
dependent upon work done and fixed salary upon a monthly footmg(4) Fees | 
commissions, perquisites or profits may be in lieu of, or in addition to, regular/! 
remuneration and include honoraria or purely voluntary payments They arej 
all as much taxable under this section as regular salary or wages 

bxpln 1 enumerates five items which are deemed to be perquisites for the 
purposes of this section For the definition and illustrations of “perquisite”, see 
post notes to Expin 1, p 278 

In the leadmg case of Ryall v Hoare{ 5), the director of a company personally 
guaranteed a loan on an overdraft account to the company and the company gave 
the director a commission of 2% on the amount guaranteed It was held to be a 
profit of employment Such commission would be taxable under this section if 
the director is an employee of the company and under sec 12 if the director is 
merely an office holder(G) Another instance of commission taxable under this 
section would be commission voluntarily paid by a company to its employee direc 
tor for negotiating the sale of a branch of the company s busmess(7) 

Where a company allots its shares to its employees at face \alue when the 
market rate is higher the difference between the par value actually paid for the 
shares and the market value is taxable as a profit of employment^) 


Payments made after cessation of employment —The section 
taxes not only payments by an employer during employment bat also pay 
ments by a quondam employer after the employment has come to on end This 
is made clear by cl (n) of Expln 2 by the words, “any payment from an 
employer or former employer ’ 

Remuneration for bctviccs may take the form of a payment at the end of the 
employment and the payment docs not cease to bo remuneration for services 
because it is payable to the employee or his representatives after the services come 
to an end(9) A sum payable to an employee director at the conclusion of the 


(1) Duticans Executors v Farmer 5 TC 
417 

(2) C I T v Kalral 1037 ITR 627 
Under the English law in Sledeford v Beloe 
10 T C 605 (II L) and Beynon v Thorpe 14 
T C 1 pensions paid by an employer 
voluntarily were held not chargeable but 
theso ca«cs have been superseded by sub 
sequent legislation 

(3) Corbett v Duff 1912 ITR Suppl 
IT eston v Ilearn 23 T C 42o Denny 

v retd 18 TC 2o4 Bata ,, Kao v C I T 
SITC.S0 C I T v Katrak 1937 I T P 
527 Loyal Motor Service Co v C I T 1940 
ITR 017 C,»3 

(4) In re Every 1037 ITR 210 230 


(5) 8TC 521 

(0) For other cases of commission earned 
by pledging one a credit see Sherunn v 
Bamea 16 I C 278 and Lyons v Cotocher 
10TC 433 

(7) MuAd v Colltns 9 T C 297 

(8) Weight v Salmon 10 T C 174 Loicry 
v Consolidated African Trust Ltd 23 TC 
259 <H L.) 1910 IT R Suppl 83 Fds v 
H itson d. Comurell [1945] 1 AH E R 307 
20TC 381 

(9) Per Lord Macmillan in his dissenting 
speech fitinter v Devhurst 10 TC G05 
653 (IIL.) Allen v Treheame 22 TC 15 
(CA) Dalar v C I T [1952J 21 ITJL 
653 
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term of his dircctorship(lO), or a payment made to any other emplojee 
employment has tcrmmated(ll), is taxable under this section ® 7* 
It is the profit of the jear in which tho sum is paid and is not distn j* a 
the whole term of servicc(12), hut the resulting increase in rate may 
acted by the grant of appropriate relief by the Central Go\ eminent nn er 


“Which are allowed 


... or are due °f arepa ‘w 

These words imply tv, o things I< irst the section contemplates a ax on ^ ^ 

(including perquisites profits etc ) which arc due, whether paid or no Teie 

salaries which are paid, whether due or no/(13) These words m e 
introduced m 1939 to tax salaries m the } ear in which they neco a y e 

they are received by the asscsscc in a subsequent year It 1S no , drawing bs 
for an emplojee to affect tho rate of tax applicable to his m( ' on J‘ e , ^ . ta ame nd 
salary later than the due date as he could under the section t>ei „ always 
ment(14) The Calcutta High Court has hcld(14a) that salaries e j, a3 tte 
be taxed in the year of accrual and neither the Department nor ® ^ a ^ a rti»d 
option of postponing the charge to the year of receipt The a , ‘salaries 
the earliest possible point of time which in this case is the da e m5er ted ^ 
accrue or become due Secondly the words “ or are P ai , paid and are 
bring to charge m the year of receipt such amounts as are volun y r 
not due at all from the employer m „, m (he p 3 ^ 

/ 'Where arrears of salary have been assessed on the “due as ’ have » ct 
jthey are not hable to tax again when they are paid But w ^h tltf 
/been assessed on that basis they are liable to be assessed in the y 
(are paid(15) subject to the relief permissible .under sec^60(2) amendment 1> T 

The word ‘ allowed” did not occur in the section prior to e a wt h perqn^ 
the Fmance Act, 1955 It has been inserted as going approp J and 
sites represented by benefits or amenities which are not given m 
may not even be convertible into money ^van^ ^ 

Salary advanced by way of loan —Where salary 
the employer by way of loan it is deeme d to be salary due on ^cular 7 e ® 

advancejs received The result is thatlf salary to he earne ^minish w 

rs' adTanced'in the precedmg jear, that -would enable the asses ^ oB gh it ff0tl1 
income of the year m which the salary would normally r,n which the f 

also result in mcreasmg the income of the preceding year in - e< j }iy re as on _ 
received For .relief in cases jvh ere a higher rate^of_taxjs_ a — 
the salary being paid in advance see sec 60(2) ^ jump 

Payment m commutation of salary or or ^ 

sum paid in commutation reduction or substitution of saiarj .j^g section t 
profits of employment, is nonetheless taxable as income un de pensions £ 
under Bee 3 Lump sum paid m commutation of salan v 

________ 

Corpn 1933 ITR { 
v 6 I T 1937 ITB 345- v C J 

{14 a) Bhuban Mohan 

[1956] 29 I T n 229 c WAa«»' 

(15) Usforom m 

1942 IT R 199 the dicta* 0 do* * * 
J at 204 that the «ord a* * 
section is not limited bat 1®^ 

respect of tho accounting J «*£, 

all unpaid arrears ^ mW 8 

during past years w 
incorrect. 


p 125 _ 

(10) Henry v Foster 16 T C 605 Allen 
v Treheame (1938] 2KB 464 (C A ) 22 
TC 16 

(11) Shtpuay v Sind more 16 TC 748 
Bams V Hamson 11 TC 707 Balajt Fao 
v C I T 8ITC80 C I T v Batrak 
1037 ITR 627 Datarv C I T [19o2] 21 
ITR 60 S 

(12) Henry v Foster 16 TC 605 

(13) C J T r Lady Barajbai Tata 
1947 ITR 8 14 

(14) C 1 T r Bombay Burma Trading 
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Tax-free salary —-Wh ere a ..salary. is paid tax free, the employee has 
to 1 ncludajruhi3-totaLmcome-the gross salary, i e t he’ag gregate of the net salary 
received_plu3 the amount of tax paid on his behalf ’Ey the employer It makes 
no difference whether the tax is borne by the employer voluntarily(16) or under 
a contractual obhgation(17) As Lord Atkinson said m North British Rly Co 
v jSco«( 18), the sum paid by the employer to satisfy the debt which the employee 
owes to the Revenue remains part of the profits derived from the employment^ 9) 
It is now statutorily deemed to be a “perquisite” by cl (in) of Expin 1 (Cf 
under sec 12, “Annuities and periodic allowances Tax free receipts p 424) 

Application of salary Voluntary forgoing —The volun 
tary forgoing by an employee of the salary due to him is normally mere application 
of the mcome and the salary is nonetheless taxable(20) It would be taxable on 
the further ground that sub sec (1) brings to charge salary which is duo uhether 
paid or not But where in reality there is no agreement to pay any salary the 
apparent forgoing of a fictional salary would not attract tax In Reade v 
Brcarley{ 21) the assessee, who was a member of a Congregation of secular priests, 
was headmaster of a school established by the Congregation Merely in order to 
comply with the requirements of the Board of Education, a written agreement in 
the prescribed form was entered into between the assessee and the governing body 
granting a certain salary to the assessee though the Congregation forbade its 
members to receive any emoluments In the school accounts the amount of the 
assessee’s salary was included as an item of expenditure, while the same amount 
was entered in the receipts as a donation by the Congregation Theso entries were 
book entries only and no money actually passed or was intended to pass Held 
discharging the assessment that on tlic special facts of the case the fictional 
ealaty was not assessable to tax 

Deductions from salary —Compulsory deductions from salary are 
also instances of mere application of income A sum received by way of salary 
or wages would bo taxable as such although for some reason or another the person 
who receives it has not got the full right to apply it just as he likes(22) The 
fact that a portion of the salary has to be de\oted compulsorily to somo purpose 
bj the operation of some statute or under a contractual obligation, does not prevent 
it from being assessable as income under this head, for it is only a case of applica 
tion of mcome(23) (See supra under see 3 “Application of income etc p 90) 
An exception to this rule is provided b} the first Proviso to sub sec (1) 


ILLUSTRATIONS 


1 An cmplo) ec was bound under the contract of service to allow his employer 
to deduct a certain amount which was returnable by waj of superannuation benefit 
or in a lump Bum with interest in the e\ ent of death or retirement Held the full 
salary was exigible to tax (Bell \ Gribble 4 I C 522 Bruce \ Ilatton 8 T C 180) 
(But such corapuhor) deductions from the salary of Go\ernmcnt servants would be 
exempt from tax up to a maximum limit of one fifth of tho salarj, under the first 
Proviso to sec 7(1)) Sirailxrl) an amount placed b} the cmplojcr to tho credit 
of tho employ eo under a Prov ident Scheme is also taxable as a profit of employment 


(16) UartJand v Dicyinea 10 TC 247 

(II M 

(17) \orth British B!j Co x Scott 8 
TO 332 OIL) Voter x C 1 T [19^2] 
21 I T It ImS 

(IS) 8TC 332 310 (IIL.) 

(19) Cf the cases of tax free annuities 


and dividends dealt with under ace 12 
post p 424 

(°0) See under sec 3 Application of 
incorno etc p 00 

(21) 1”TC CS- Cf f n (3) p 15« ante 
(-“*) Smi/ft v Stretton 5 Tt 30 
(23) Ibid 5 TC. 30 


S 7(1) 
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S 7(1) although it may not be payable till the termination of the employment and p a J® 

Expln 1 may also be contingent on length of Bcmcc and good conduct (Smyth v 

6 T C 36 But sec Eduards \ Roberts 19 T C 618) 

2 An nssesscc was engaged on a fixed salary upon the obhgatory con tion 
that the employer should pro\ ule lnm with board lodging, etc for w c ^ 
pay an amount which was deducted from his gross salary before pay 12 *' 

the tax was chargeable on the gross salary without any allowance for e 
deduction made bj the emplojcr (Cordy v Gordon 9 TC 804, Ikem 
McLougMin 11 T C 83) 

3 A pension was due to the assessee from the South Airman to 

deducted certain varying Bums on account of the costs due by a dbr nght 
that Government m respect of an unsuccessful action which the assesse jj 

agamst that Gov ernment Held, the whole of the pension was ^ g on ^ 
merely amounted to applying the mcomo in liquidating a debt du 
African Go\ ernment (Magraw v Lems 18 T C 222 ) ^ 

First Proviso Deductions from salary payable 
Government —This Proviso cxci npts~£rom income tax any ^ er mnentin 
from the salary of servants of the Central Government or a bta ®. ^ e ^. u ction is 
accordance with the conditions of their sen ice, if th e purpose ol ot 

to secure a .deferred .annuity to the employee or jnal e provision gjivnf tie 
■children The maximum limit of the allowable deduction 13 with th e 

salary(23a) The Proviso applies only to deductions made m * cc e mpl°J eI ? 

conditions of Government service and not to deductions made by . g (0 ^hich 

Contributions to Government provident funds and other proMden ^ j 
| the Provident Funds Act 1925, applies are also exempted under ^ ^ ^ 

\ The amount exempted under this Proviso has, bowev er,to^ ssee for tt e 
account imder s a c >16(l)(a) in computing the total income oi w j U ch ^ 
purpose of determining'whether he is liable to tax and the ra the deQ“ c 
to be assessed Further, having regard to the provisions of Bec ^ conie taX 
tions from salary covered by this Proviso are exempted from 
and not from super tax ^ 

Second Proviso Deduction of tax at s ®?5^ad ‘ c3 ' arie5 v v, 
fund —Under Bee 18 the tax on income chargeable under amount , 

is deductible at the source In case the tax deducted exceeds e ntitl 
which the employee is properly chargeable under this Act he 
under sec 4 8(1 y to a refund of the excess 

The second Proviso enacts that where the tax is deductible ^ jjnse jf nab 1 ® 
under sec 18 the assessee should not be called upon to pay the ^ conS tr V. 
he has receiied the salary without such deduction The Proviso ca # du® * 
as exempting the assessee from the liability to pay tax on salary ^ c re tb e , 
not received by him The reason is that this Proviso applies o y jg eSf*F 
is deductible under sec 18 now the tax is not deductible un ^ ca tion t° f8Sf 
at the time of payment therefore this Proviso can have no app 
of salary which is due hut unpaid (24) 


the 

Expln 1 "Perquisite”—Tgrquisite” is defined 
English Dictionary as any^casuaLfijn ojument f ee o r profit-^ttac n 
or position in additign_to^Balary_nr— wages * Perquisites and pr - 


(23a) One fifth was substituted for 
one sixth by the Finance Act 1£M5 


(24) In re VM***' 1 
1942 ITP 109 20i 
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a variety of forms e g, extra payment, voluntary or stipulated, for something S 7(1) 
done outside the duties of office(25), a monej allowance for plam clothes given Expin. 1 
to a detective officer(l), payment by the employer of lighting, heatmg and tele 
phone charges and other outgomgs m respect of the employee s iesidence(2), 
insurance premia paid by the emploj er on an endowment policy ensuring an annuity 
to the employee on his retirement(3), lump sum bonus(4) or bonus calculated with 
reference to the net profits of the company(5), voluntary or contractual benefit 
payment made to professional football players by way of addition to remuneration 
for their ser\ ices(6), a lump sum paid to a director m consideration of his with 
holding his intended resignation^), allowances paid for the maintenance and 
education of the employee’s children(8) or to meet the extra cost of living m a 
foreign country(9) 

Under this Explanation, “perquisite” includes certain items in addition 
to what that word means under the general law In Tennant v 5miM(10) the 
House of Lords held that a benefit which was not capable of being converted into 
money— eg the right to occupy premises rent free—was not a perquisite This 
Explanation marks a departure from that principle of general law The \arious 
bcnefitg_and.amonities set out m this Explanation should all be regardedTS3"perquT“ 
sites " whether thcyj ire coniertible into money or nof(ll) 

Cl (t) brings to charge as a perquisite the value of t gnl fre § ^accommodation 
or the \alue of any conc ession tn J he-mattcr ofjrent respecting any accommodation 
provided to the assessee by his _ employer(12) ""Prior to the amendment m 1955 
the Explanation applied only if the premises were given to the employee free of 
rent" and “as a place of residence 

Cl (ti) taxes the value of any benefit or amenity granted or provided by 
& company free of cost or at concessional rate to two categories of employees— 
(aftTaifefifbr and (6) an employee who has a substantial interest m the company 
within the meaning of sec 2(6C)(ui) te an employee who is concerned in the 
management of the business of the company and who i* the benefi cial owner of 
shares (not being shares entitled to a fixed rate' oT~3iv!den"d) carrying at least 
twenty per cent of,the voting power If a director is an employee “the value of j 
any benefit or amenity granted by the company would be taxable under this 1 
section If the director is not an employee and his remuneration is assessable I 
under sec 12 as income from other sources(13) the value of the benefit or perquisite } 
would still be assessable under sec 2(6C)(tit) 

Cl (tu) taxes the \alue of such benefit or amenity granted by any employer 
free of cost or at concessional rate m any case where cl (»*) does not apply but only 
if the employee s income under this head (exclusive of non monetary benefits) 


(25) Mvddv Colima 9 T C 297 Daraon 
v Atrcy 10 TC 009 Shipway v SLidmore 
16 TC 748 

(1) Fergvaaon v L obit 7 T C 17G 

(2) Limit y Austin 19 TC 531 but cf 
Reed r Cattermole 21 T G 35 and Gray v 
Ilolmtj 30 T C 467 

(3) Richardson v Lyon 2o T C 407 

(4) II eston v Hearn 2j TC 425 rad 
dijft v IIoh 11 TC 621 

(5) J rDonald v Shand 8 T C 420 

(6) Dana v Hamaon 11 TC 707 
Corbett v Duff 23 TC 763 1942 ITR 
Suppl 55 

(7) Cameron v Prendergasl 1940 ITR 
Snppl 75 23 T a 122 (HL) 

(8) C 1 T v Slanry 1942 ITR. 205 


(9) Robinson v CorryI8TC 411 422 

(10) 3 TC 158 followed in Daly v 
1 F 18 TC 641 (maintenance in kind) 

(11) It would have been better if the 
Legislature had clarified the position as 
they hare in sec 2(6C){»»») by inserting 
the words whether convertible into money 
or not 

(12) See Abbott vC/T9ITC9 

For local tales water rates and other ont 
goings paid by the employer in respect of 
the premises provided free of rent to the 
employee see \icofi v 19 TC. 

531 Peed v Cattermole 21 TC 35 and 
Gray v Holmes 30 T C 467 

(13) See ante under Income from office 
not amounting to employment p 272 
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S 7(1) exceedsJRs 18,000 Under this clause and the preceding clause the vahe of frw 
Expin 2 luricKes^or free transport between the office and the employee’s place of resi en . 
may be brought to charge 

Under cl (n>) any pa} ment made by the employer in discharge of an y 
tion of the emploj ee is exigible to tax The amount of an employee sen 
bills, or tax dues, paid by the employer, v, ould fall within this clause 

Cl (v) includes within the meaning of ‘ perquisite’ any amounts ff'jj 
employer directly or through a fund not recognised under Chapter ia ' 

for assurance or annuity on the life of the employee 


Expin 2 Cl (i) Compensation for loss . of 

Compensation for loss of emplo}ment is a capital receipt imoer . 
and was so under this section prior to its amendment m 1955 ^^mpensah 011 
present _Expln 2 brings to charge as profits m.beu of salary anjr *f t[0 / m tlitie 
due or received from an emploj er or former employer at or in c ° ime , 
termination of emploj ment uheiher solely as compensation Jor toss , • f or Joss of 
or for any other consideration See ante under sec 3, ‘ Compensa 
I office or employment or for cessation of business” p 116 


and Proviso Payments 


Expin 2 Cl (u) ana rrovisu *-ay*i*~-**~ - f _ju 

or former employer or from provident and otne: r 
Expln 2 is an omnibus clause which taxes as profits m lieu ot s v.' r In 
due to or received by an assessee from an employer or former , after 

amount may be taxable as a profit of employment although it m*y •< aI1 employ 
the employment has come to an end This is made clear by the cession ®‘ 

or former emploj er (See above under * Payments made 
emploj ment, p 275) en trecei^ 

Where a pension is not payable as deferred remuneration anyP*? ^ principle 
m commutation of such a pension would be a capital receipt on .®.^ ^xplanat-^ 
but such a paj ment would be taxable as income under cl («) 0 ^ ne3f pension 
(See ante under sec 3, Lump sum paid m commutation of sa ' 

etc,p 125 > dmcntm 153 '’’ 

Superseding the decisions(14) under the section before its amen eive d I’f 
cl (ti) of Expln 2 further provides that any payment due to . s n ot cCfl5 S 
assessee from a provident or other fund is, to the extent to whicn pro6® 

of contributions by tho assessee or interest on such contribu 1 m 
emploj ment taxable under this section In other words only. 1 tnu p,. 

■ ' ■ - • teresTonjnch.contatatCT^^t 


th£cmplojcr’s contri butions and the i nterest c 

„to_tax It lTimmaTerlal wbcther'tbe'paj ment_ 

the tanufiatilSrof'the empIoymcnt(16) ’ 

The words duo to or received by an assessee ’ m cl (»0 

. - ■ , taxable under J! < 


Bhow that like all other types of remuneration taxable nnacr iuj^ ^ j* *> _ 
from pro\ident funds are also taxable on the accrual or on the rccc y ^ fre d t P 


m caso the employee is not paid the accumulated balance standing 
a recognised pro\ident fund, he would be entitled m certain ci 
the exemption granted bj ite m 4Qj n the lis t of cxemption&-P otll ‘ c _ —.- 

(14) C I T t TMehtr 1037 ITR 428 Corpn 1933 JTR 152 ji 

(PC) C 1 T ▼ I an'von hteetne Tmmtcay C J T 8 I T C SO 

to 1133 I T It. 315 In re Uatltanfad, 1910 (16) The decision » „. g T H V 

1 Tit (w JJittra In re 1B ‘ 2 1 1 “un*^ 

(lu) C / T ▼ Lonlay Iturma TraJtny the amendment of the t- I 
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of the Act(17) Since payment from a provident or other fund may he taxed as £ 
the income of the year m which it is duo or paid, it may result in assessment of the 
employee at a rate higher than would ha\ e been the case otherwise, m which event 
relief may be granted under sec 60(2) 

The Proviso to the Explanation exem pts fro m the operation of the Explanation 
(i) payments of death cum retirement gratuity receiv ed after the 16th April 
1950 under the Revised Pension Rules of the Central Government or 
under any similar scheme of a State Government 
(it) payments from provident funds to which tho Provident Funds Act, 1925, 
applies, 

(tit) certain pa) ments from prov ident funds recognised under Chap IX A 
of this Act, and 

(tv) certain payments from superannuation funds approved under Chap IX B 
of this Act 

Payments to the assessee from the above mentioned funds arc, in the circum / 
stances set out in tho Proviso not taxable though they may consist wholly orjl 
in part of the emplojer s contributions and interest thereon 


Sub-sec (2) Cl (i) Deduction of pnee of books and other 
publications —-Sub sec (2) allows four deductions in computing the income 
chargeable under this bead 

Cl (») grants an allowance in respect of the purchase price of books and other 
publications necessary for the purpose of the employee’s duties For instance, 
subscriptions to professional journals which enable a man to discharge efficiently 
the duties of his employment are permissible deductions This deduction which 
is granted for the first time by the amendment made in 1955 is howev er, subject 
to a ceiling of Rs 500 


Sub-sec (2) Cl (u) Entertainment allowance —An entertainment 
allowance paid to an employe was former!) exempted from tax under sec 4(3)(vi) 
It is no longer exempt from tax under that section after its amendment in 1955 
Now cl (it) of this sub section grants a deduction ra respect of entertainment 
allowance only to those assessecs who were m receipt of such entertainment 
allowance regularly from tlieir present tmplojer before the 1st April 1955 A 
new incumbent of an office would not be entitled to claim a deduction under this 
clause even if his predecessor m office used to draw the entertainment allowance 
regularly before the 1st April 1955 The allowance under this clause is subject 
to a maximum of one fifth of the remuneration (exclusive of any special allowance 
benefit or other perquisites) or Rs 7,500 whichever is less 


Sub-sec (2) Cl (u-a) Conveyance expenses —This clause was mser 
ted by tho Financo Act 1956 with effect from the 1st April 1956 The conveyance! 
expenses deductible under this clause are subject to the fulfilment of tho following 1 
conditions (a) the conveyance must he owned by the assessee , (6) it must be used 
by him for the purposes of his employment and (c) tho assessee must not bo m 
receipt of a conveyance allowance whether as such or as part of his salary If 
the above conditions arc satisfied the Income tax Officer should grant an allowance < 
large enough to cover the cost of maintaining the conveyance as well as depreciation' 
by normal wear and tear “* 


(17) See \ol II Div 3 Sub-div A p 261 
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The expression “for the purposes of his employment is much vne 
expression ‘ m the performance of his duties” which occurs m cl [»v 
is dealt with below A conveyance may be said to be used for e parp 
employ ment cv en if it is not used in the performance of the duties o P 

Sub-sec (2) Cl (in) Expenses wholly and necess^ly 

incurred in the performance of duties —Where a epee' , m the per 

specifically granted to meet expenses wholly and necessarily me ance( 

formance of the duties of an office or employment of pmnt, eu j[ I0 

actually spent, is exempted from tax by ecc 4(3)(ri) (See an on t 0 f 

special allowance is granted, but the assessee has to meet sue F^j erc j ^ 
his remuneration, the sum so expended may be exempt from c arg 
of this sub section 


This clause requires three conditions to be fulfilled ^ 

(«) the amount claimed as a deduction should have been actua J 

by the assessee, l0 cur 

(«) the assessee should be required by the conditions of his se 

the expense out of his remuneration, and , m tie 

(m) the expense must be incurred wholly, necessarily and exc us 

perfoimance of his duties in their 

The provisions of this clause arc “notoriously rigid, narrow an ^ w {uch 8re 
operation (18) This clause does not cover expenses of enter 
dealt with by cl («) ^ 

Conveyance charges incurred in going to the place where the^dut ^ duhe’" 
ment are to be performed are not incurred m the performn e] nploJ^ 

they are incurred before the performance of the duties hegi t con vey m® 
cannot claim a deduction in respect of the upkeep of a mo ° on t j, c pom 
from his residence to the place of employment(20) The lea B ec [ ,n bond 
is Ricketls v Colquhoun(2l) m which a Barrister resided an P that he ^ 
and held the Recordership of Portsmouth The House ol “ , either the c& 
not entitled to deduct from the emoluments of his office as e ports® 0 ! 

of travelling between London and Portsmouth or his hotel jj er of aD i 

But as Viscount Cave L C said m Rtcletts case(22) 1 ° nT e offices of 
may hav e to travel in the performance of his duties and there ^ a fc the h°* , 
the duties have to he performed in several places in success!on ^ minister . 

of them must necessarily travel from one place to another (24 a) 13 t 

rehgion(23) or a commercial traveller(24) or a director of a c°mp Del fom iance 
to a deduction in respect of the expenses of travel in the p 
duties enable a 12111 

Subscriptions to trade associations or professional societies w> ^ q j jephoa 
to discharge efficiently the duties of his employment(25) the c e ^ feesp^-- 

at the employee s residence to receive instructions fro m his nia ___—- 

(2D 10 T C 118 (Ht) 


(18) Per ^ ais^y J Lomaxy jS etc!on 31 
TC 6jS BG1 Loslams v Bennett 32 T C 
129 

(19) Burton y Itedratl 35 TC 435 
Blcehctll v Mill* 1947 1TR Suppl 63 
A ndrtvs v A alley 8 TC 689 Frtedson v 
Gljn Thomas 8 T C 302 Be cell r Director* 
of Etworth j Bros rf Co Ltd 3 T C 12 
CooJtT Knott 2 TC 246 

(■>0) A older y Walters 16 TC 380 


10TC 118 133 t tCi*^ iM 
(23) Jar dine v G' lU $o 0 i\s\l 3 * 

24 See the dictfl °{ f. 0 ** 3 _ , jl 

v H alters 15 T C 380 ^ (1S J 

(24a) Maclean v T 
1TP 364 36 T c 24 T& 

(25) If ales v 

Simpson y Tate ® T ®J\g f C 
(1) Bolder v K alters ^ 
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an employment agency to obtain a ]ob(2), cost of litigation to recover remuneration S 8 
due(3), the higher cost of living entailed by the necessity of staj ing within a reason 
able distance of the place of emploj ment(4) or the cost of keeping a domestic 
servant to look after the employee s household during the hours of employment^), 
are none of them expenses incurred in the performance of duties of employment 
and are therefore not admissible as deductions On the other hand, where the 
assessee, who was a rector and as such occupied the parsonage house, incurred 
costs in opposing a Bill aiming at acquisition by the Government of the parsonage 
house it was held that the costs so incurred by him were wholly necessarily and 
exclusnelj incurred in the performance of his duties It was his duty as the 
occupant of the office to resist anj attempt to eject him from the official residence(6) 

A deduction maj also be granted under this clause for an excess of actual subsistence 
expenses incurred by an emploj ee when away from home on duty over the sub 
sistence allowance granted by the emploj er(7) 

Exemptions and relief —Items of income taxable under this head or 
under sec 12 are exempted from tax m the cases specified in els (vi), (vi a) 

(x) (xi), (anv), (xiv a ) and (xu) of sec 4(3) and also by Notifications issued under 
sec 60 of the Act(8) 

Where by reason of pajment of salary in arrears or m advance, or payment of 
provident fund balance or other terminal payment, an asscssee’s mcome is assessed 
at a higher rate in a particular year than that at which it would otherwise ha\ e been 
assessed, the Central Goa eminent is empowered by sec 60(2) to grant appropriate 
relief 


/ 8, The tax shall be payable by an assessee under the bead 

/ “Interest on securities” m respect of the interest 

] rm« cxwt on * ecu receivable by him on any security of the Central 
l Government or of a State Government, or on 

) debentures or other securities for money issued by or on behalf of 
\^a local authority or a company 


Provided that no income tax shall be pa) able under this section 
j by the assessee in respect of any reasonable sum expended by him for 
the purpose of realising buck interest or in respect of any interest payable 
on money borrowed for the purpose of investment in the securities 
by the assessee except interest chargeable under this Act which is 
payable without the taxable territories, not being interest on a loan 
issued for public subscription before the 1st day of April, 1938, 
unless in respect of interest which is so chargeable tax has been paid 
or deducted under section 18, or unless there is a person m the taxable 
territories who may be appointed an agent under section 43 in respect 
* of such interest 


Henderson Sftortt v Mclhorm 11945] 
1 All E R 391 

(3) Eagles v Levy 10 T C 23 

(4) Bolam v Barlow 31 T C 130 ColUs 
v Here 31 TC 173 

(5) Botrers v Harding 3 T C 22 

(6) Mitchell v Child 24 T C 511 


(7) holder -r Waller* 15 TC 380 Cf 
Sanderson v Burbtdge [1956] 29 I T R 177 
36 TC 239 

(8) See Vol II Div 3 pp 257-62 For 
conditions of exemption under Notification 
*ee Eirtilerv C I T [19o5]28 ITR 903 
and Hasan Sasamusa v C J T [1957] 32 
ITR 338 
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8 ( Provided further that no mcomc-tax shall he payable on tlie 
i interest receivable on any security of the Central Govermnec 
‘ issued or declared to be income tax free 

f Provided further that the income-tax payable on the interest 
/ receivable on any security of a State Government issued income 
(^free shall be payable by the State Government 

Explanation— In the case of a banking company, 

\a) the amount which bears to the aggregate of its 
i» q > ) / are admissible under sub section (2) of section 10, otie 

* I under clauses (m), (vi), (m a), (vi b), {mi), 

I {xn), (xm) and {xiv) thereof the same pruporfMW 0 f 

I gross receipts from interest on securities {me 

I tax deducted at source) chargeable to tax under 1 

bears to the gross receipts from all sources which are , 
in the profit and loss account of the company, shal fl J 
to be the sum reasonably expended by it for the p jj ^ 
realising such interest, and the amount for ichic ya 
is admissible under sub section (2) of section 
reduced correspondingly, and „ 0 J 

(b) money borrowed shall include moneys received ys ^ 
deposits, and that amount which bears to th $ 

interest payable on moneys borrowed the same p P ^ 0 j 
the gross receipts from interest on securities l* sCC t l0 n 
tax deducted at source) chargeable to tax in du0 

bears to the gross receipts from all sources which fo er nd 
m the profit and loss account of the company , sha se 0 j 
\ to be interest payable on money borrowed for th V ^ m0U d 
I investment m the securities by the assesses, am sc cti 0 fi 
\ of such interest for which allowance is due 

\ (2) of section 10 shall be reduced corresponding J 


V (2) of section 10 shall be reduced correspu,^-^ ^ ntte3 
Scojbe of the section —This section deals with interest °® . a local 
issued by (t) the Central Government («) a State Governmen 
authority or (tv) a company Debentures or other securities o r[(ie3 uso** 
by a company fall within this section All other securities, eg 15 uitere® 1 
by a foreign Government^) are outside the ambit of this section, ® * or nn^ 

thereon would fall to be charged under sec 10 (income from ou ^ ca ]Ieo 
sec 12 (income from other sources) The sharesj 5 f_a,j:pmpauy- c > 1 
secunties_for moncj(lO)—dividends_pn!j£ares are taxable■■ —— • 
head sec 1$ ~ (Sei'sec~12(IA)) ~~ ' ‘ 

Securities held as trading assets 
nead of charge dealt with bv this section 


■Interest on securities is cypres 
Therefore as 


Court held in Untied Commercial Bank Lid \ C I T (10a) even i 


(9) Central Exdmnqt Banl Ltd v C I T 
[1955] 27 I T It IC7 

(10) Sitter v Ht Uuxnu 7 TC 419 


(II L ) Barthohymay £reicu*7 
3 TC 213 212 . _ „ .ca 

(10a) [I9o7]32 ITR 6S ~ 
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are held as trading assets or dealt with in the course of business, eg by a banker]S 8 
or a dealer m securities tho interest must be charged under the specific head and] 
computed in accordance with the provisions of this section, and not under sec 10] 
as business profits(ll) (See supra under sec 6, “Income tax is only one tax ”| 
p 267, and infra under sec 9 * Property held as a business asset,” p 295) Similarly 
interest on tax free securities which is exempt from charge under this section 
cannot be taxed as busmess profits under sec 10 even if the securities are held as 
trading assets(12) 

“Receivable” —Under this section the tax is payablo in respect of 
interest receivable ’ by the ussessec on securities The Bombay High Court held 
in LalbhaTTyolptiftihai v G I T (13) that the word ‘receivable’ has reference to 
the quantum of interest taxable and not to the dato of taxability, and that if 
interest is actually received some time after it becomes due and “receivable the 
date of taxability is the date when it is received and not the date when it becomes 
due Chagla C J, said “Interest-on securities only becomesjncome when it is 
actu ally received and not when jt js due or capable of being received by the 
as$essee ’ The Madras High Court has taken the same v icw in Karumuthu Chetliar 
v G I T (14) Satyanaray ana Rao J said, The expression ‘interest receivable’ 
in our opinion is used to denote that in computing the income for the purposes 
of this section the amount of interest calculated as per the terms of the security 
or the debenture should be taken into account, though, in fact tho assessee might 
have received a lesser amount in vi°w of the deduction provided for under sec 18(3) 
of the Act’ (15) 


Securities sold cum-interest No apportionment of interest — 
Interest on securities does not accrue from day to day but on certain fixed days 
Where securities are purchased at a price expressed as a capital sum plus interest 
computed de die tn diem from the last date of payment of interest to the date of 
sale, the purchaser is assessable on the whole amount of interest received by him 
on the next due date and he is not entitled to any deduction m respect of the 
interest paid by him to the vendor(16) For the same reason the seller of securities 
cum interest is not assessable on the amount he receives in respect of interest 
from the purchaser As Rowlatt, J, said m Wigmore v Thomas Summerson 
<t Sons Ltd (17), * The truth of the matter is that the Beller docs not receive 
interest and interest’ is the subject matter of taxation He receives the price 
of the expectancy of mterest and that is not the subject of taxation ’ 


Even if the sale takes place on the eve of the payment of mterest the purchaser 
would still bo chargeable in respect of the mterest(18) and not the seller(19) This 1 
rule must however be read subject to the provisionsjifsec 44F which hits those \ 
whoj geek tQ,aypid-.tax.by-Syatein atic sales of securities cumTnter^r""Hirder that ' 


(11) See also Kothan y C 1 T [1951] 
20 ITR 679 

(12) Hughes y Bant of New Zealand 
1938 IT R 641 (C A ) 636 (H L ) See also 
the ratio of A ortk British «t Mercantile Ins 
Co In re 1937 IT R 349 and C I T 
v Indian Life Assce Co 1941 ITR 177 
■which were decided before the enactment of 
the present sub see (7) of sec 10 

(13) [1952] 22 11 R 13 See also Central 
Exchange Bant Ltd y C I T [1955] 27 
ITR 167 

(14) [1953] 24 ITR 693 

(16) Ibid at 596 


(1C) Haieli Shah Sardart Laly C I T 
1936 ITR 297 Bajmti Prasad Singh y 
C J T AIR 1930 Pat 33 4 ITC 
264 

(17) 9 T C 677 681 See also Monts v 
Fox s Executors 13 T C 171 174 

(18) Thompson v Trust d. Loan Co of 
Canada 16 T G 394 

(19) I R y Sir John OatleyQTC 682 
Cf Arunachalam Cheltiar tt Son y C 1 T 
1935 ITR 464 where the equivalent of 
interest included in the sale price was held 
to be a business profit the sale being a 
trading transaction 
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S 8 /section the Income tax Officer may, m certain circumstances, deem the mteresi o 
First «securities to accrue from day to day and tax the seller on that basis (ft c, hi - 
Prov | notes to secs 4IE and 44F post ) 

' The principle that interest on securities must be regarded as 
come of the person who happens to bo the owner at the time when 
becomes receivable, irrespective of whether ho was the owner throng ou r 
for which the interest is paid, also applies when the interest becomes pay _ ^ 
a person s death A part of such interest, apportioned to the period up 
of the death, cannot be treated as tho income of the deceased(20) 


First Proviso and Explanation Amendments—In ^ 

the words in respect of any reasonable sum expended by him ior F K3S0I1 
realising such interest" were substituted for the words “in respec ^ or paid 
able sum deducted by a banker from such interest by way of co Qn keb&lf 
to any other person by way of remuneration for realizing 8UC f l , m t . Al)r j 19 j 6 
of the assessee" by the Finance Act, 1956, with effect from the y 6 imie 
These latter words had been substituted for the words * in respec m teicst 

ducted from such interest by way of commission by a banker reat s t Apnl» 
on behalf of the assessee" by the Finance Act, 1955 with effect fro 
1955 ~~ ffe 

The Explanation was inserted by the Finance Act 1956 with effc 
1st April, 1956 

Permissible deductions —This Proviso permits, m » 

language two deductions from mterest on securities Theexp .tw* 
only^ to mcome tax but having regard lo_the„provisions„.oi sec ^ e ^ uC tiot* 
deductions would apply also*for the purposes of super tax i 
are as-follows-- ~ ~ ~ ^ ^ pe(t 

(1) Collection charges —The assessee is entitled to an . a ^ 0 ^ jj^intere^l) 
of any reasonable Bum expended by him for the purpose of realising ^ eJ tensi 011 
The qualification that the collection charges should be reasonab a ^ 
of the allowance to collection charges paid to a person other ® thejP te . r Sf’ 
both introduced by the Finance Act 1955 An assessee who co dedu c 

himself on his own behalf cannot charge a fee-for his labours an _ - 


it from' theTnterest Teceived(22) 

~ ---' , , 1Q a g ptOVW _ 

Cl (a) of the Explanation which was added by the Finance c » w jnch 
that in the case of a banking company a part of the overhead _ ]n c0 mP utino 
normally be allowable under sec 10 would be allowed as a dedu jndiciid 
the interest on securities under this section Ha\ ing regard to ^ 

nouncements that mterest on securities is taxable under this sec 
the securities are held as stock m trade'by a ban kmg ^QmP^Sy „ rDe nd 1 t ure , 0 , 
scemsT^ have tKoughtit right to attribute a part of the busines 
a banking company to the earning of such mterest and to make it sec * 

this section , otherwise a bank might contmue to show business loss ^ coin0 on " 
even when m a commercial sense it make3 a profit and has taxao 


whole 

(20) I It v Henderson s Executors 16 
TC 282 

(21) Cf ItajniU Prasad Sirujh r C I T [I0o7J 

4 1TC 264 which was decided before the point w 
enactment of this I roviso 3 C 


(22) Uiuted Commercial B ,f5igj 
I T [1953] 24 ITI c , J c 4 
2 II R W* Appeal * 
not argued on YF 
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(2) Interest on money borroued for vnestmcnt —The second part of the first S 8 
Proviso permits a deduction in respect of any interest payable (whether paid or First 
not) on money borrowed by the assessee for the purpose of investment m the se Prov 
c unties The effect of this part of the Proviso is that income tax is payable on 

the amount of the interest on securities less the interest which the assessee has to 
pay as the result of having borrowed money to make the invcstment(23) To 
entitle tho assessee to the deduction, the money must have been borrowed for the 
purpose of investment in the securities and not for any general or other purpose 
Where moneys are borrowed for the purpose of business and not of investment in 1 
securities, even if the moneys are invested in securities for a period under legal/ 
compulsion, no deduction can be claimed under this Proviso(24) The deduction j 
is permitted without any qualification or exception if the interest onThe borrowed | 
money is payable m the taxable territories If the interest is payable without the 1 
taxable territories and is chargeable under this Act in the hands of the lender (e g | 
under sec 42(1)) it is not a permissible deduction unless (t) the interest is on a loan 1 
issued for public subscription before the 1st April 1938 or (ii) tax has been paid 
or deducted under sec 18 in respect of such interest or (m) there is a person in 
the taxable territories who may be charged as an agent under sec 43 in respect 
of such interest These restrictions on tho deduction of interest payable to the 
lender outside India and chargeable under this Act are evidently inserted to counter 
act evasion of the tax payable bj the lender in respect of the interest he recen es (Cf 
the Provisoes to sec 9(l)(tw)and sec 10(2)(ttt) and cl (6) of the Prov iso to see 12(2)) 

Under cl (6) of the Explanation a proportionate part of the moneys received 
by a banking company b> way of deposits is deemed to be borrowed for the purpose 
of investment in securities and the interest paid on such part of the deposits is 
deductible under thiB section(25) 

The next two Provisoes enact that no income tax is payable by the assessee 
in respect of interest on those Government securities which are issued or declared 
to be tax free The question arises whether an assessee who pays no income tax 
on tax free securities can further claim a deduction under the first Proviso in 
respect of tho interest paid by him on money borrowed for the purpose of invest 
ment m Buch tax free securities so as to adjust such deduction against the interest 
on taxable securities The Madras High Court held in C I T v Madras Provtn 
cial Co operatue Bank Ltd (1) that the assessee cannot claim such a deduction 
under this Proviso in respect of securities which are immune from tax under the 
second Proviso “Tho assessee is entitled to the benefit of the first Proviso in 
respect of interest received from securities which are not tax free, and to the benefit 
of the second Proviso in respect of tax free securities The assessee is not entitled 
to a double exemption m respect of the tax free securities ” The same view was 
taken by the Calcutta High Court in United Commercial Bank Ltd v C I T (2) 

The Nagpur High Court took a different view in Central Provinces <L Berar Pro 
uncial Co operative Bank Ltd v C I T (3) holding that deduction under this 
Proviso can be claimed even in respect of interest on money borrowed for the 
purpose of investment in tax free securities But tho Nagpur decision was ex 
pressly confined to cases where money was borrowed for the purpose of invest¬ 
ment m tax free and taxable securities and it was difficult to allocate any particular 


(23) C 1 T v Madras Provincial Co 
operative Banl ltd 1942 ITR 490 499 

(24) Indian Steamship Co Ltd v C I T 
[1953) 24 ITR 448 

(25) See Broach Co operatue Band Ltd v 
C IT 1949 ITR 489 which was decided 
prior to the enactment of the Explanation 


(1) 19421T P 490 

(2) [19o3] 24 ITR 425 432 affirmed 
[1957) 32 ITR GS8 (SC) This point 
was not argued on appeal before S C 

(3) 1946 ITR 479 applied by the Pat 
H C in Prov of Bihar v Kamakhya ffara 
yan Singh 1947 ITR 346 
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5 8 
Second 

6 Third 
Provs 


I 

! 


borrowing to any particular investment as it normally is in the ease < 
The Bombay High Court, m Broach Co operative Bank Ltd v G j 
followed the Madras view and held that ‘the first Proviso only applies 
which are not tax free and, therefore the only right of the asse^see is to i 
iion with regard to interest on moneys borrowed by him when he t 
moneys in investing them in securities on which he has got to pay ts 
uses monevs borrowed by him in mv estment of tax free securities the 
jplaim deduction given to him under the first Proviso u In the Bom 
in the Nagpur case, the investment was by a bank in both taxable : 
Securities and dissenting from the Nagpur view, the Bombay High ( 
jtioned the interest on borrowed moneys between the two types of 
rfche basis of their respective values It is submitted that the Bom 
(correct 

Second and third Provisoes Tax-free securities — 
securities of the Central or a State Government which are issued or 
be tax free 13 exempt from income tax in the hands of the holder unde 
, and third Provisoes to this section but it is not exempt from super tax(C 
o n cert ain Deposit Certificates of the Central Government are « 

I bofxwincome tax "and supertax under cl 3 --(xm)“and (gcii-o) pj 
Income tax on tax free 66cunliiTTssuedTiy“a“StatrGoverhtnent is pm 
State Government though not by the holder of the securities 

Interest on tax free securities, though exempt from mcomejox^ 
Prov isoes, is to be included ufcoinputing the total income oflhe assess 
nune-the rate of tax applicable to his other income (sec-16(l)(o)) 
Other exemptions *—Interest on all securities held by Ptoyv 
to which the Provident Funds .Act 1925, apphes(7) by recognised 
Tunds(8) by charities(9) and by certain co operative societiesflO) 1 3 *■ 
tax Interest on securities in certain other cases also has been exempt' 
by the Notification issued under Bee GO of the Act(ll) 

Tax-free debentures —Where debentures or other securities 
j by a company tax free the company pays the tax and the holder 01 
1 must include m his total income the net interest received by him ph 13 
f by the company, for the tax borno by the company is also a p ar " 0 
income from the secuntiea(12) 

Miscellaneous «—Interest on securities issued by the' 
India accrues in India even if it is enfoced for payment abroad{l3) 
Depreciation of securities is dealt with post under sec 10(2), bo 
ciation in investments , p 330 Profits on the sale of securities ore 
ante under sec 3 p 20J 

f brre securities are held in trust or held by the guardian or 0? 
f beneficial owner, the assessment may be on the beneficiary direct or tm v 
; guardian or agent (Sec secs 40 and 41 and the notes thereto 


19MITP 4-t> 481 
M KUO ITI 4V9 

«3J ^ „S «ul C J T t JfcJras 
I miKfial C o ojHfahrt Jianl JjJ I'M* 
ITI 41*0 EM) *n 1 Lett)tnt Jnr Co t 
i I T 10^0 IT I 0S1 
n 4{3}(ic) 

0>) Fee 4(3J(«r) 

t > *ma> 


(11) Sce\0l II pw * 1£, 
112 ) Cf H«to[ T . 
217 (II L.) *nd Aortt fnt 
Scott 8 TC 332 IIIW 
MhnM) AiMon Oat 
A C 10 (II U) (l»x (n* \ 

ham » TrutUtt r II n 
v I J 7 TC 

mi 1 
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to an impartible estate, the income from such securities would be chargeable in|S 9 
the hands of the holder of the estate as his personal income and not as the income 1 
of a Hindu undivided familj (14) 

The person responsible for paying interest on taxable securities must, at the tune , 
of pa> ment, deduct tax (See sub secs (3) and (3A) of sec 18 The Proviso to I 
sec 18(3) permits payment of interest without deduction in cases where a certificate/ 
is granted by the Income tax Officer in that behalf) If the tax thuB deducted at/ 
the source exceeds the amount with which the assessee is properly chargeable be( 
can claim a refund of any such excess (sec 48) 

u /j) The tax shall be payable b) an assessee under the 

-- head “Income from property” in respect of the 

Propcrt\ bona Jide annual value of property consisting of 

any buildings or lands appurtenant thereto of 
which he is the owner, other than suqh portions of such property as 
he may occupy for the purposes of any business, profession or voca¬ 
tion carried on by him the profits of which are assessable to tax, 
subject to the following allowances, namely — 

(z) where the property is m the occupation of the owner, or 
where it is let to a tenant and the owner has undertaken 
to bear the cost of repairs , a sum equal to one-sixth of such 
value 

(ti) where the property is m the occupation of a tenant who 
has undertaken to bear the cost of repairs, the difference 
between such value and the rent paid by the tenant up to 
but not exceeding one sixth of such value 

Provided that for~the"purpbses of making any assess 
ment for the year ending on the 31st day of March, 1952, 
in respect of the property situated m an area affected by 
the Assam earthquake of 1950, the allowance on account 
of repairs referred to in clauses (t) and (ii) shall be increased 
up to a maximum of one half of the annual value thereof 
or the amount of expenditure proved to have been actually 
incurred for repairs, whichever is the less , 

(m) the amount of any annual premium paid to insure the 
property against risk of damage or destruction , 

1 (iv) where the property is subject to a mortgage or other capital 

, charge, the amount of any interest on such mortgage or 

i charge , where the property is subject to an annual charge 

, not being a capital charge, the amount of such charge, 

, where the property is subject to a ground rent, the amount 

} _ of such grou nd rent, and where the property has been 

i (14) C I T v Detcan Knthna Kuhore 1041 IT R 695 (PC) 

J 19a 



290 


THE INDIAN INCOME TAX ACT 


acquired, constructed, repaired, renewed or reconstruct 
with borrowed capital, the amount of any interest pap^ 
on such capital 

I Provided that no allowance shall be made m nsped 
I of any interest or annual charge payable without V 
(taxable territories and chargeable under this Act, no 
/■v / being interest on a loan issued for public subscription 
before the 1st day of April, 193S, except interest or a chan? 
on which tax has been paid or from which tax has o«a 
deducted under section 18 or in respect of which there 
an agent for the payee m the taxable territories who ma 
yjhe assessed under section 43 , ( 

(v) any sums paid on account of land-revenue m resped 0 
the property, 

(vi) in respect of collection charges, a sum not exceediug 

prescribed maximum, ^ 

(wi) in respect of vacancies, that part of the annual 

is proportional to the period during which the p f ^ 
is wholl) unoccupied or, where the property is 1° 


. 0 p r, atcto»; 


. j 'j f Exjitanation —For the purposes of clause (if) of this su 

I the expression “annual charge’* does not include any tax * f4 
\of property or income from property levied by a local autho 
otate Government or the Central Government 

yf~* (2) For the purposes of this Bcction, the annual '^ u0 ° ri .i 
c \Sy /property shall bo deemed to be the sum for w Inch thc^p roPSL^—. 

J? c °' c P ec ted to let from >car to jear 
** Provided that, where the proport) is in the occupation 

/o\\ ner for the purposes of his own residence, the annual vw tt ' 
ry\ ( jbflH ^ r,t bo determined m tlio same manner as if the P r pPV) ^ 
been let to a tenant and the amount so determined rii™ , 1 <• * 
bv one half of it or eighteen hundred rupees, whichever *- 
however tint where the sum so reduced exceeds ten P cr *l lI ,iy h 
tot il imome of the owner, the annual value of the property 
Viic<rued to he ten j* r tent of such total income * 


Provided further that when the propertv referred t , 
I p** ct dir ^ prov i*o < on'jttv of one residential iioti" onft , t ~ 

/ fti'itllv \» *x copied tn th owmrbv n i*on of the U*t f?t . f , 
U" 11 1 * *" Jp’ovrucnt, Ijumihii prof»«*ton or vocation carr** 
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f any other place, he has to reside at that other place in a building S 9 
not belonging to him and the residential house is not actually let 
and no other benefit therefrom is derived by the owner, the income 
of such property under this section shall, if the property was not 
occupied during the whole of the previous year be taken to be ml, 
and if it was occupied for a part of the previous year be computed 
proportionately, so however that the income m respect of such 
property shall in no case be a loss 

/) Provided further that where the property is in the occupation 
/of a tenant and the taxes levied by an} local authority in respect of 
j the property are, under the law authorising such levy, payable wholly 
l by the owner or partly by the owner and partly by the tenant— 

\ (a) one half of the total amount of such taxes shall, not- 

\ withstanding anything contamed in such law, be deemed 

to be the tenant’s liability for such taxes, and 
, V (6) in determining the annual value of the property with 
reference to the rent payable by the tenant, a deduction 
V shall be made equal to that part, if any, of the tenant’s 

\- liability which is borne by the owner 

. (3) "Where property is owned by two or more persons and 

b their respective shares are definite and ascertainable, Buch persons 
shall not in respect of such property be assessed as an association 
of persons, but the share of each such person in the income from 
the property as computed m accordance with this section shall be 
included in his total income 

For the purposes of this section— 

the holder of an impartible estate shall be deemed to be 
the individual owner of all the properties comprised m the 
estate, 

a member of a co operative society to whom a building 
built by the society is allotted or leased imder a house¬ 
building scheme of the society shall be deemed to be the 
owner of that building 

Amendments —(A) The Proviso to cl (it) of sub sec (1) was inserted by the 
Income tax (Amendment) Act 1953 

(B) Prior to the Income tax (Amendment) Act, 1933 the first Proviso to 
Bub see (2) had stood thus 

Provided that where the property is in the occupation of the owner for 
the purposes of his own residence and the aforesaid sura exceeds ten per cent 
of the total income of the owner the annual value of the property shall bo 
deemed to be ten per cent of such total income ’ 


L’^i) 

H ,U J 

(b) 
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S 9(1) The following Pr o\ iso had been substituted for the original Proviso by the 
Income tax (Amendment) Act, 1953, with effect from the 1st April, 1952 

‘Provided that, where the property is in the occupation of the °^ Det | r 
the purposes of his own residence, the annual value shall be determined in f 
same manner as if the property had been let to a tenant, so however sw 
where the sum so determined exceeds ten per cent of the total income o 
owner, the annual value of the property shall be deemed to he ten per cen 
such total income *’ 

The present Proviso was substituted for the abov e Pro\ iso by the Finance Act, 
1955, with effect from the 1st April, 1955 , 

(C) The second Proviso to sub sec (2) was inserted b> the Finance Act, 

with effect from the 1st April, 1953 , 

(D) In paragraph (a) of the third Proviso the words "or one-eight o^ 

annual value of the property, whichever is less” were omitted bv the rm 
1955 with effect from the 1st April 1955 . ^ 

(E) The present sub sec (4) was substituted for the following 80 

by the Finance Act, 1955, with effect from the 1st April, 1955 ^ 

(4) For the purposes of this section, the holder of an Ji ^tbe 

shall be deemed to be the individual owner of all the properties co F 
estate ’ ^ 

Scope of the secbon —This section is confined to 
lands appurtenant thereto” which may be conveniently , /rhmdAil 
perty*'(15) Income derived from a zammdari or from vacant from 
~1d*T)e charged not under this head but under sec_ l2J l nco ™ 
sources )(16) ' Evernn respccfof house property no tax is P a P pjofcsJW® 
section if the owner occupies the property for the purposes of his dus ^ jecftc 
or vocation the profits ot which are assessable to tax fh® tax^un p ^ j, 0 t 
is upon the owner, legal or beneficial, and not upon the occupant 
upon the actual income from the property but upon notional inc0 
by the bona fide, annual value on 

Property situate abroad —Under sec 

income accruing abroad even if it is not received m or brought into prov*'^; 
from hou^e property situate abroad should be assessed according to ^ c0V t*e^ 
of this section even though the property may have been acquired 
busmess(I7) ^ «J 

Sub-sec (1) Bona fide annual value ” —-TheJ^^ 1 ^ 0 fil" 
vali)e_ of prop erty, which is the subject of charge is defined in eu 
fcction mTx hTsum Jor which the property might reasonably 
pr om y car to v car that is, the sum for’winch the landlord could * jon3 *cd * 
pbaving"regard to all the prevailing circumstances such as local con , sn ot^^ 
demand for house m that particular district(18) The annual value gj ^ t 
tho annual money beneft derivable from the property’ or tM N 1 _ 

iby tho landlord from the property after providi ng for ontgouigs\t_ j_- 

(15} /rolhat Chandra Santa v Q l T 1945 ITR 183 Cf 
1TC l 67IA2.S(PC} » C / f I«- II ^ ' 


(IB) Proifiat Cbmdra Sarua v C 1 T 
ibid Chovd^ury ^karafat lluttatnr C / T 
IUM5J29ITR “j9 

(17) A**ama!ai CkitUar r C J T 19M 
11 It 2^4 A mnackalam Chetliar t C I T 


( 18 ) 

I3G ITR, ftiO (F B ) |3J7 JT-f-* 


193G_ 

bazar Co Litl 
(F U ) r*ver*«l 
ITR 516 (5>C) 
(IP) Had 


on anotnrr J 
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I hough the tax under this head is a tax on income, it is not a tax upon rents S 
but upon the inherent capacity of the hereditament to yield profit (20) The tax\ 
is charged on the artificial or notional income, even if in fact the owner receives no \ 
income whatever or even if there is no possibility of his receiving any income from j 
the property In D M YaH.il v C I T (21), the trustees of a wdl were taxed on { 
the annual valuo of the trust property, though by the provisions of the will the} 
could not let the property to anj one but were obliged to give it rent free for occu 
pation to certain beneficiaries Kama Ag C J , said, “ The habdity arises from 
the fact that the assessed is the owner of the property The liabdity to tax does 
not depend on the power of the owner to let the property as it also does not depend 
on the capacity of the owner to receive the bona fide annual value of the property ” 

"Where the property is let and rent is received by the landlord the bona fide 
annual value may be more or less than the actual rent received(22) for the annual 
valuo is only a hypothetical sum(23) As Rankin C J said m Krishna Lai Sil, In 
re(24), the house may have been let cheap or dear the lease may be eighty years 
old or a thing of yesterdaj, personal relations or business relations may have led 
to exceptional terms as to rent But m general at least, the actual terms obtained 
by the landlord in the particular case are some evidence of the sum for which the 
property might reasonably be expected to let from }ear to year ’ ” 

In so far as the actual bargain made by the landlord with his tenant maj be| 
considered as pnma facie though not conclusive evidence of the bona fide annual I 
value it is necessary to tako into account the whole of the consideration exacted! 
by the landlord for the right to use and occupy the property(25) For instance, * 
where the tenant agrees to pay the municipal taxes payable by the landlord, the 
total consideration paid by the tenant is the net rent plus the municipal taxes 
and that is the figure which may be taken as evidence of the annual value(l) 
subject to the prov lsions of the third Proviso to sub sec (2) Similarly any pro 
mium onginall) paid by the lessee would hav e to be taken into account and also 
the mterest thercon(2) 

If the property is let for a certain period of years at an increasing or decreasing 
rent the annual value may be arrived at by_aygcaging-* r but averaging is not the 
only legitimate method of calculation in such cases(3) Where the property 
consists of a number of stalls let out at a small daily rental the annual v alue of 
each of the stalls must be ascertained and the amount of the annual values of the 
stalls taken in the aggregate would be liable to assessment under this section 
Whether the annual value is the daily letting value multiplied by 365 is a question I 
of fact to be determined by the Income fax'Officer upon the circumstances of each j 
case(4) ‘ 


In cases where the actual consideration received by the landlord from his 
tenant does not represent the bona fide annual value evidence of such annual 


(20) Per Lord Atkinson Ooumors of 
Rotunda Hospital Dublin v Coman 7 X C 
517 588 Salisbury House Estate Ltd v Fry 
15TC 260 281 315 (HL) 

(21) 1946 ITR 293 302 

(22) Jamnadas Prabhudas v C I T 
[IBol] 20 ITR ICO Lalla Mai Samgham 
Lair C 1 T 1936 IT R 250 (F B ) In re 
Babulal Raj Garhia 1936 ITR 14S Stocks 
r SulUy4TC 98 

(23) Rex v Special Comrs (Ex parte 
Essex Hall) 5 T C 636 655 6o8 

(24) IL R 60 Cal 3o7 AIR 1932 Cal 


836 61T C 293 297 

(25) Jamnadas Prabhudas v C l T 
[1951] 20 ITR 160 

(1) Lalla Mai Samjham Lai r C I T 
1936 ITR 2oQ (F B ) overruling Chunna - 
mal Sahgram v Cl f AIR 1931 Lah 
320 In re Krishna Lai Sil I L R 60 Cal 
357 AIR 1932 Cal 8S6 6 IT C 293 

(2) Danes r ibbolt 11 T C 575 

(3) I R v Dickson s Executors 14 T C 69 

(4) Suratee Bara Ba^vxr Co Ltd y 
C I T IL.R 9 Ran 154 6 ITC 264 
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S 9(1) value may bo afforded by the rents paid for similar and similarly aituated prope 
in the locality (5) The actual sum expended in the erection of the walaing i 
a relevant, though a remote, considcration(G) V aluatio n by the mnnicip j 
other local authority may bo pnma facte taken ■'to _ b<fthe correct annua _ 
but-evidence may bo given to •show that it is wrong(7) 

In arriving at tho Iona fide annual value, jio-deduction may_be 
account of rates or taxes pa j able by tho owner to the municipality or ^ 
ment7 or on account of other oatgoings(8), except to the extent to v ^ 
of the taxes levied by local authorities is allowed to be deducted un , , (e) j 
Proviso to sub sec (2) Nor can Government or municipal taxes 
under cl (iv) of this sub section after ascertaining the annual value( ) 


See further, post under sub see (2), “Definition of annual value P 

Actual rent higher than bona fide annual r this Act« far 
assessment under this head covers tho whole liability to tax unae ^ m f 3C t 
as ownership of the premises is concerned A hereditament may ^ under 

at a higher rent than the amount (viz the annual value) which is ^ JerjsL^ 

this section In that case the excess is a profit upon which no ta .--gj*levied 
for the liability of the hereditament to bo taxed is exhausted V , 0 f the 
under this section(lO) If the assessment under this section a a t^e 
rent actually received that gap cannot be made up by caumg tne i ® esl( j 0 aiy 
and taxing the exce s of rent under sec 10 or by taxing it under see _ *'» a j value 
head(ll), even as if the actual rent realised 13 ml or less than y ftCIIU Hstis a ‘| 
no allowance can be made in respect of such deficit(12) As ho * ct oB e ana 
in Salisbury House Estate Ltd v Fry(13), If the measure is an i P _ ro p er ty, E5 
when applied does not ascertam the actual mcome derived from jj, er between 
much the worse for the Revenue Discrepancies one way or , ature s ol b 

actual mcome and statutory mcome for tax purposes are lam 1 ,, COTie s^ 

come Tax law Theoretically, the annual value and the rental s 0 t,terthe 

for annual value is based on rent If they part company one cer tauung *®jj 
fault lies with the imperfection of the statutory machinery for 0 {entrt"“ 
mcome from landed property and the Inland Rev enue authorities if ft® 

to resort to a different measure designed for a different source 
actual rents happen to exceed the annual value ’ 

. e< t<D . 

The effect of the Salisbury House Estate case has been ° . 0 fthea ctoJ ^ 

abrogated in England by subsequent legislation under which the e ^ proV 1 * 1 ? 
rent over the annual value is now brought to charge(14) 


has been introduced in the Indian law 


(5) Lalla Mai Samgham Lai v C J T 
1936 ITR 250 (F B ) In re Krishna Lai 
Sil AIR 1932 Cal 886 6 ITC 293 
Stocks v Sulley 4 T C 98 

(6) Diwan Chand v C I T 1933 ITR 
218 

(7) Gundry v Dunham 7 T C 12 (C A) 
Jamnadas Prabhudas v C J T [19oll 20 
ITR 160 

(8) Lew Piece goods Ba^xr Go Lid v 
C 1 T 1947 HR 319 (FB) reversed 
on another point 1950 ITR 616 (SC) 
C I T v Mahomedbhoy Bovrjt 1943 ITR 
320 disapproved on another point I9„0 
ITR 516 (SC) Gappumal Kanhaiyalal 
r c I T 1945 ITR 210 affirmed C J T 


v Gappumal Ranhaiyahl 195° j R 

° is 1 ™ 

(10) Salisbury Uo*** 

15 TC 266 329 (H D ZgiXS-*/ 
Lid v S*eet [1940] I £5 (flJA 
38 Elliott v Bum 18 4 ^ -aj. 

(11) Ibid ir |946I^ F " 

( 12 ) DMlahlrCJ* .. ,j 

(13 15 T C 286 3-9 ^ 

(14) See Mellows v S'^° n 

25 TC 607 
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Property occupied for purposes of assessee’s business, pro- S 9(1) 
fession or vocation —If the property, or a portion of it (t) is occupied 
by the assessee for the purposes of his own business profession or vocation, and 
(it) the profits of such business profession or vocation are assessable to tax, the 
annual value m respect of such property or portion of it is not taxable under this 
section Nor is a notional rent allowed to the assessee in respect of the premises 
in computing the profits of the business, profession or vocation under sec 10 It 
would have been unfair if while not allowing the deduction of a notional rent under 
sec 10, the non existent mcome from the property had been liable to charge under 
this section Depreciation on such property would be allowed under sec 10(2)(tit) 
Residential quarters constructed b) the assessee for, and let to his employees, 
would be outside the scope of this section where the letting out is incidental to the t 
assessee’s busines3{14o) 

The fact that the amount received by the assessee from the business, profession 
or vocation for the purposes of which the premises are occupied is small compared 
to his income under other heads is wholly irrelevant m considering the question of 
exemption of the premises from charge under this section(15) The profits of 
such business profession or vocation would necessarily have to be taxed under 
sec 10 If the Income tax Officer wrongly brings the profits to charge under 
sec 12 instead of sec 10, that cannot deprive the assessee of the exemption from 
charge under this section(16) 


Property held as a business asset —Smce a specific head of 
charge is provided for mcome from the ownership of house property, rents or other 
income from the ownership of house property cannot be brought to tax under any 
other head Assessment under thisheadjs not only proper but obligatory (Sec 
under sec 6, Income tax S"ohly"one tax,’* p 267) It makes no difference that 
the property is let in the course of business and tho mcome derived from such 
property forms part of the profits of a trading concern the mcome so derived 
cannot be taxed under sec 10 as business mcome(17) The contrary view taken 
in some cases(18) cannot be supported on principle House owning however 
profitable, is not a trade or business within tho meaning of the Act(19) The fact 
that the owner is a company incorporated for the very purpose of owning house 
property is immaterial ownership itself is the criterion of assessment under this 
section and in no case docs the Act regard the mcome derived from ownership 
of buildings as profits of busmcss(20) In tho case of Commercial Properties Ltd 


(14a) Jamshedpur Engineering <L 
Machine Mfg Co Ltd v C I T [1057] 
32ITR 41 

(15) Upper India Chamber of Commerce 
y C 1 T 1047 I T R 263 

(16) Upper India Chamber of Commerce 
y C 1 T 1047 1T R 263 

(17) Salisbury House Estate Lid y Fry 
15 T C 266 (II L ) Alfred Lenty A Co y 
Whelan and Marstons Dolphin Brewery 
Ltd v Loughnan 20 T C 321 (H L.) Croft 
y Syvtll Aerodrome Ltd 24 TC 120 1042 
ITU Suppl 06 Cf Glonely y Wightman 
1033 I T R 25o (II L.) Annamalai ChtUiar 
y C 1 T 1944 ITU 2^4 Arunachatam 
Chetiiar v C 1 T 1045 IT R 1S3 and 
Bengal Jute Mills Co y C 1 T 1949 
ITU. 308 

(18) C I T y Bosotto Bros Ltd 1940 
ITR 41 Mangalagin Rice Factory Lid 
y C 1 T2JTC 2 j! Sadhucharan Roy 


Chawdhry In re 103 j ITR 114 Gooptu 
Estates Ltd y C I T 4 IT C 146 Cf 
C I T v Bengalee Urban elc Society 1934 
ITR 121 In the first three cases where 
the building was let along with machinery 
furniture etc the composite rent should 
havo been apportioned see below under 
Composite rent for premises and furniture 
etc p 296 

(19) Salisbury House Estate Lid y Fry 
15 T C. 266 329 (H L.) Masumdar Receiver 
Tngunait Bros Estate v C I T 1947 
ITT 4S4 403 Bengal Jute Mills Co y 
C 1 T 1949 ITR 303 313/4 East India 
Prospecting Sjndicaie v C E P T [10511 
19 ITR 571 590 

(20) Ballygunge Bank Ltd y C I T 
1946 ITR 409 Ezra Proprietary Estates 
iJd y C I T lOoOITR 762 772 Suratee 
Bara Ba oar Co Ltd r C I T l L.R 9 
Tan 154 6 ITC 264 
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9(1) v 0 I ( 21 ) th 13 

waB to acquire laud build & w ^ uc ^ 1 ^he s °k object and basinet 

consisted of Louse prow,**?/?? 1? the P remise3 to tenants and its sole assets 
under this section and nnt mcome from the properties was taiab T e 

I immoveable property is nnfc,,^ 8GC as P 10 *** 8 of business If however sa 

f ncTbuildmg Las been erected ofthisjection eg lfjU-Dandlnffl - 

* aa P^fits of business such land would be chargeabh 

business and in otW a™ j , tae * an< * 13 ueld or acquired in the course of 
' men the Under the residuary head (sec 12 ) 

to come upon his^ron/r? 10 ? 6 ^ cover ed by this section grants licences to others 
property i U8 t as much no v mere ^ exercising his rights of ownership in the 
hm cannot be charged Z ZZ}* a Iea3e • ^ the licence fees received bj 

of assessment und^r pr°uts of business under sec 10 in addition to or in h« 

The Mai a ° n ^ annual ™M«) 

IetitshuddmTwi^lS?^ ?'« h Cour ts have held, m cases where a compaay 
was m the course of tlZ ne3f ^ ^“ture etc for a composite rent that the letting 
preciation alioiran™ com P a -ny s business and the company was entitled to de 
Of a ,3 v,e “ 3 ™“; “? er 8 “ >0(2)'» respect of the bmhtag(23) The eomctaea 
out below, the , d0M , 1418 eubuutted that m such esses ss pomtej 

of the income frotn i, 6 ?j ma ^ apportioned, and the assessment in respect 
m »y be held to be Sfi® a , nd tae all °wances deductible from such incottt 

^ governed entirely by sec 9 

other righte S ~Tf t??* * 0r P reiTUSOS and furniture, services or 
activities which result m of j P ro P ert y carries on upon the property J® 
property hut from tho and , £ ams ansin g> not from the ownership of 

able under sec 10 as mcornl ? user thereof, those profits and gains may be efo*T 
sources(24) Thus ifo n 018 k U8Ules3 or under sec 12 as mcome fro® ot ^ 
from his tenants rents wWh* a P ro P ert y for a business purpose and ««£ 
other 


to the funutm-e'eoo^^n 3 !! 3 to tfi , e hereditament from that”which 13 
to charge as b^S profit ^ the latter P art * th ° alone can be bw«* 
not amount to buameS finr/jw l0, ° r under sec 12 lf thc ^* Bsact ?I l if 
eanly the balance of , A P art assessable under sec 10 or 12 is not 

under Bee 9 (ns *h* t „n..„-™ p0 ? lte r . Cnfc after deduction of the amount 

the property) T he whole of the jig^f 

5?! 3 lT cT 8 23 C, follot^d 55 , Lougknztn 20 TC 321(111*-) Oortn**jf 

308* VtUt Co Lld ▼ O I T 1949 Rotunda* Hospital Dublin r Com* ‘ 

Tt ~lSa C 7t 942*1 TEM? A * Tod ™™e Ltd 24 

r [O *•*? 

Bwlto /,’rcj jjJ ,r,jQ j f * T t 

-S'war.'sw ^ 


(25) Sahtbury House Estate It* jj 
15 TO 2C0 (DL) Corernors c /.jn l i.\. 
llos-pilat Dublin r Conan 7 T C l jj 

(1) InnstmenU M r*i 

TC 33 [1040] I AH FR 333 •F£ fC> 
by^OA in Croft r Aytrell Aerol*** 

(2) Shop Incestmtnl* Ltd ▼ 

Manion, s Dolphin Brctrtry Ltd * ^V.j M 

30 TC 331 fa U) .hfch o«;l 1' 52, 
“ T # oremilrd ir»ni*>r 
//ry»or 17 TC 431 
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between tho composite rent and tho assessment under sec 9 is not necessarily the 
profit which the assessce gets m respect of the furniture goodwill, etc for in 
arming at the composite rent tho parties might ha\o calculated a higher actual 
rent for the premises thau the annual value which is assessable under sec 9 
of tho Act(3) Seo above “Actual rent higher than bona fide annual value ” 

Sec 12(3) aud(4) provide for depreciation and other allowances when machinery, 
plant or furniture is let on biro along„wjth Jmildings, and 1 the letting of the 
h uiljfrnga-isjoseparable'from the letting of the machinery, pfant or furniture" The 
question, therefore, arms whether In AU Bttdb"cases of lnseparabToletting the whole 
of the composite rent should be assessed under sec 12 as incomo from other sources 
A possible view would seem to be that where the owner of a building lets on hire 
machinery plant or furniture along with the building, though the letting may be 
inseparable the composite rent must be disintegrated as indicated above and the 
owner must be charged in respect of the annual value of the budding under this 
section —the element m tho rent attributable to the machinery, etc alone being 
chargeable under 6ec 12 The reason is that thero can be no question of invoking 
the residuary head of charge (sec 12) in respect of any part of the income which 
can be taxed under a specific head like sec 9 It is only if tho building along with/ 
the machinery, plant or furniture is let by a person who is not the owner of the’ 
budding —e g if the letting is by the lessee of the budding or by the mortgagee m I 
possession—that the composite rent in its entirety would bo chargeable under) 
sec 12 This view seems to be supported by the wording of sec 12(4) which) 
refers to cases “where an assesses lets on hire machinery plant or furniture belong 
mg to him and also buddings ’ The words “belonging to him” govern machinery 
plant or furniture but not buddings But in this \lew no depreciation canbe 
gronteiLunder sec 12(4) in respect of buddings since depreciation is allowed only 
ifTrcspcct ~of assets belonging td~the_assessee The question ~7s~not free from 
doubt and Bincc the case seems to be"governed by either of tho two provisions 
(sec 9 or 12), the assessee may be held to have tho right to claim that he should 
be taxed under that one which leaves him with a lighter burden(4) 


“Owner” —The tax under this section is lxures pect of the ownership and 
not the occupation or'possesaion'of housejproperty LegaHind beneficial~owtiers 
are^anke^cKargeablo'underrthls section Where the propSHy“w~heldTn trust 
theHEax under”this section may be'either on the trustee(5) or on the beneficiary(6) 
(See also secs 40 and 41) Under the law of insolvency the estate of the insolvent 
vests m the Official Assignee therefore the Official Assignee can be charged under 
this section as tho “owner* (7) But if a Receiver is appointed by the Court 
the property does not vest m the Receiver and consequently no assessment can be 
made on the Receiver under this section(8) apart from the provisions of sec 41 
Where the property is mortgaged, it is the m ortg agor alone and not the mortgagee- 
who cah be charged as the offner(9) " TKeTatna High CourTlfas held that even 
in the case of a-mortgagSTnEnghsli form executed in India the charge under this 
section must be on the mortgagor(lO) That the mortgagor is the person liable 
to tax under this section is clear from the provisions of sub sec (l)(n) 


(3) Shop IniMlnwnti Ltd v Siciet 23 
TO 38 [1940] 1 All F It 633 

(4) C I T v Bo,otto Bro, Lid 1940 
ITR 41 48 See also p 26S f n (13) 

(5) Trustees of Sir Cummbhoy Ibrahim 
Baronetcy Trust v C I T 1034 I T R 14S 
(PC) DM loti/v C I T 1916 ITR 
298 

(6) Tho question was left open Id 
Bamabai Mehta v C I T 1948 


ITR 115 

(7) In re Official Assignee for Bengal 1937 
ITR 233 Of I R v Fleming 14 TC 
78 

(8) Paja P C Lall Choudhanj v C I T 
1048 ITR 123 

(9) Ibid 1948 IT P 123 Cf Proi of 
Bihar v PrUhn Chand [1951] 19 IT P 
550 

(10) Supra 1948 ITR 123 


S 9(1) 
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i The owner of a building must be assessed under this section, ® ve ° .. *-• 
jthe owner but only the lessee of the land on which the building 8 an ( } 
is made clear by the allowance in respect of ground rent under c ^ 

section The person who builds a superstructure upon the land o an MwrftjT’ 
‘ the owner of the superstructure(12) In Ballygunge Bank Ltd v ^ 

assessee obtamed a lease, for a period of forty years, of a plot o > ^ 

houses thereon The lease deed provided that upon the expua i 
of the lease the houses should belong to the lessor The La cu ° omfr 
held that during the currency of the lease of the land the as ® e ® see ^ person 
of the buildings and was assessable as such under this section ^) „ ^ 

who is a short term lessee of a building is not assessable as o from assign 
section(15) If he derives any income from sub lettmg or re let ing, , 
ment of the lease, it may be assessable as “income from o e 
sec 12 o 

The question as to the ownership of self acquired or ancestral J* T0 ¥r J a iJ a s v 
Hindus has been dealt with by the Privy Council in ° y utobedH^ 
GIT (16) By reason of its origin a man s property may or may be 
wholly or m part on the happenmg of a particular event, o J f ( bat if 
for particular obligations, or may pass at his death in a pa i ., „ , nCO me fc 30 
m spite of all such facts his personal law regards him as the own . | ^er thj 
the property is chargeable as his, t e as the income of an m . uni jm<W 
8ection(17) See further ante under sec 2(9), * Assessment o 
family”, p 54 

The section applies even to those owners who are under ^, rt » owner ’ refert 
with regard to the disposition of the properties(17a) onnuaLi^^i, 

to the owner of the property itself and not the owner_pi r v the pint f al3 % 
TKePnvy Council held that ernes'an impartible estate is owneci jr ^ tes^ c 
though its income belongs to the e9tate holder for the time ^ gccW 

house property comprised in an impartible estate the assessmen holder 

Bhould be on the Hmdu undivided family as the owner and no ^ se c (uj' 
receives the mcome(19) But this decision is now supersede tho 

which was added in 1948 to remove the anomaly r _ ( ggrw»®| 

is regarded as the individual owner of the impartible _esFuei<Jr <cclf * 

"section and, instead of the"Hmdu undivided family being asa ^ ^ e jclo*L fe 
h6l3er is now assessed m his individual capacity on the income R3SCS sm eB * J e 
his The amendment has retrospective effect onlv as far as 

1947-48 is concerned and not any earlier year(20) ____ 

(17) Ibid 1037 1T B t ^ 

■offi 

to tho contrarj in 139 i *•< 

Abdul Rehmoo 1930 I T JbraMl „ Jt It’ 1 K 
followed m C I -T r/uj Co *^S 
1910 ITB 501 But** ** u r& 

as overruled _ Rrub** ^ 


(11) C 1 T v Madras Cricket Club 1934 
ITR £00 Rocb% Ram Khattar t C 1 T 
CITC 127 

(12) C I T v Madras Cricket Club 
supra. 

(13) 19(0 ITR 409 

(14) The decision of the AH IT C in 
tlasant Tai TaLbat Sirtqb y C I T 4ITC 
324 to the effect that In inch a case the 
assessment should be under see 12 was 
doubted by P C on appeal C 1 T y Rasant 
la i Talbot Smyh 1933 I T R. 197 

(16) Cx>** Estates UJ r C I T * 
ITC 140 140 

(16) 193" ITR DO 


(19) C 1 T r Detea* 


1941 ITR COo(PC) 

( 20 ) Kamatfbyat*arai 

f 195-1] 20 IT It 603 
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The question of ownership is to be determined with reference to the accounting S 9(1) 
year, it is immaterial that the assessee has ceased to be the owner m the assessment (iv) 
year(21) 

Title to ownership in dispute -~The mere existence of a dispute 
regarding the title to ownership of a certain property cannot of itself hold up an 
assessment c\en if a suit has been filed otherwise it would be open to an assessee 
to delay assessment indefinitely by arrangmg for the institution of collusive pro 
ceedings The Income tax Officer has prinia facie the power to decide whether 
the person sought to be taxed is the owner of the property (22) See further under 
sec 3, “Where title to income is in dispute,” p 82 

'Where a Karta alienated house property belonging to the joint family and 
afterwards at the instance of a co parcener the alienation was declared by a decree 
of the Court to be void the Madras High Court held that the jomt family was 
liable to bo assessed in respect of the bona fide annual value of the property for 
the period between the date of alienation and the date of the Court’s decree(22a) 

Cls (l) to (vu) Allowances —The annual value is taxable subject to 
the allowances provided by clauses (t) to (w*) This list of allowances is exhaustive 
In respect of any other expenditure or loss, eg licence fees paid to the owner of 
land upon which stalls are erected no deduction can be permitted under this 
section(23) 

Cls (i) and (li) Repairs —A fixed allowance of a sum equal to one 
sixth of the annual \ alue is granted by cl (t) where the property is either (a) in 
the occupation of the owner or (6) let to a tenant and the owner has undertaken to 
bear the cost of repairs Where the tenant undertakes to bear the cost of repairs 
the allowance granted by cl (t») is the difference between the annual value and 
the actual rent paid by the tenant, up to but not exceedwg one sixth of the annual 
value The owner is entitled to the allowance in respect of repairs under either of 
these clauses irrespective of the question whether any sum is actually expended 
for the purpose of repairs, and also irrespective of any vacancies 

The Proviso which was inserted by the Income tax (Amendment) Act, 1953, 
grants higher allowance for repairs for the assessment year 1951-52 in respect of 
properties situated in an area affected by the Assam earthquake of 1950 

Cl (in) Insurance premiums •—Any annual premium paid to insure 
the property against risk of damage or destruction through any cause is allowed 
under this clause It is only the actual premium paid that can be claimed as an 
allowance 


Cl (iv) Mortgage, capital or annual charge, ground rent and 
interest on borrowed capital —This clause provides for allowances m 
respect of (a) interest on any mortgage or other capital charge, ( b ) the amount 
of any annual charge which is not a capital charge, (c) the amount of any ground 
rent to which the property might be subject and (d) the amount of interest pay 
able on any capital borrowed for acquiring constructing repairing renewing or 
reconstructing the property All these are permissible allowances without proof 
of actual payment of the amounts allowed (24) 


(21) Behan Lai Mttllick y C I T 
AIR 1927 Cal 553 2 IT C 328 

(22) In re Ktshardco Chamrta 1937 
ITR 246 2„8 affirmed by PC 1939 
1T R 394 

(22a) Smdara Baa <i Sons y C I T 
[19o7] 31 IT R 449 


(23) Bochi Bam hhallar v C I T 6 
ITC 127 Cf Pearce y Boulton 27 TO 
405 

(24) C I T v Chownrvjhee Proper ltd 
Ltd 1947 ITR 405 (PC) Btharl M 
Mtdltck v C IT A I R 1927 Cal Ra 1, 
2 ITC 328 
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S 9(1) Capital or annual charge —The allowance under this clause m 
(iv) charge on the property marks a departure from the general pnncipe , 

eruption from tax or deduction m the computation of income is permis'i , 
of mere application of mcome(25) (See under sec 3 “Application o 1 , 

its diversion by ovemdmg title,” p 90 et seq ) In order that the . y e 
entitled to exemption under this clause, t he charg e must be a leg* 7 
charge, but it is immatenal for what purposTtEecharge'wasnjrta I [}, p nnrt 

it was created voluntarily or as a result of some legal obligation!) , 

Khanderao Gaeluar v C I T ( 3) it was held that a legally en ^ 

created by the owner on his property for the payment of an an f, 1 ^jfantanlf 
mother would be an admi c siblc deduction even if the charge was cr 
out of natural love and affection Likewise, m Cl T v State a ^ 

a voluntary charge created to secure payment of alimony to a'wi 
allowable under this clause But if the charge is not legally . e( j, n «ec 5- 
if it is created by mere deposit of title deeds outside the towns me 
of the Transfer of Property Act—it cannot be the subject of a’ ^ a statute 

this clause(4) Further, there mustj ie a n ex isting charge \> ^ jn papacc* 

or an agreement, a charge is not to anse unlessand until default i ^ to k 
of the amount due, and m fact there is no such default, there ca c i Aim ed(o) 

any charge on the property and the benefit of this clause cann ^ ( 

An annual charge means a charge to secure an annual hd >[J ^ ca p,tJ 
capital charge means a charge to secure the discharge of a u 3 . 8 captW 
nature(7) Thus if a debt is charged on the property, that ** 

charge , but if the interest on the debt is charged on the propey* ^ aVC fcrti 
an annual charge In either ca„e the purpose for which the moo ,r J that v* 
borrowed is immatenal(8) Again an annual charge does n 0 r otw* 

liability is to be discharged once in every year and not every s fl ftcr ye a jvj 
penod shorter than a year, it implies a liability which re®®” 5_ , s allowed *7 

/If the charge is a capital one, only the amount of the interest tn £ ar gc it#"* 3 
I this clause , while if the charge is an annual one the amount o 
| made the subject of the allowance „ 

ted if 3 

In C I T \ Choicrwghee Properties Ltd (10) a company *j^ cttR , an 
bearer debentures (forming part of a larger series) with a ban c j, ar ged ° Q V. 
draft account The principal and interest of the debentures we ^ ^ overdo 
company s house property The company while paying interea■ a tj 

paid no interest on the debentures deposited with the bank bu ® Co$^}L- 

in respect of the interest payable on those debe ntures Xne ^ -^ “jjj r 

(7) A ew P* eee £°i s ul I isC) '***&£ 

c V r i«w> i tp njfiSi 

ration m <7 t T V , j c h4iJ* 

1943 IT R S’OttotacJPn^ „ 
a charge on capital « - ,5,3jfTF f 

(8) Ba*antIya} r C r C n , f fL 

(9) Cappmmat I jj/Jf.* 

1945 IT R S10 2 0^ i 


(25) C I T v State BanL of India 
[19o7] 31 I T R 545 

(1) BasantLalY C I T I933ITR 141 

(2) CITY Bhayya 1949 ITR 6m 

(3) 19481TR 294 
(3a) [I0o7]31 ITR 545 

(4) JiasanlLalY C I T 1033 ITR 141 

(5) Metro Theatre Bombay Ltd y 
C I T 1D1CITR C3S *>e« also the cases 
cited below under Municipal and Govern 
Bent taxe* p 301 

(C) V tv 1 iecegoods Bauir Co ltd v 
C I T 19^0 1TP 510 (SC) Cappumal 
Kanhaiyalalr C I T 1015 II P 2IO 219 
affirmed ltU) I T R. 634 (S C ) C l T r 
Suite Bank e>f India [19>7J 31 ITR 
543 


[1057] J1ITP US 
T C 621 The other rn <\ 1 T r £r7w 
annual considered M 0 ^ p 

bhoy Foicji 1943 IT 
approved by S C in tfc* 

u submitted not applic* bw 


1947 ITR 
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that the deduction could not be allowed Their Lordships upheld the Department’s S 9(1) 
contention that ‘tlio debentures were and remained, subject to the charge, an asset (iv) 
o{ the Company That asset consisted of a bundle of rights against the Company 
in the hands of the Bank The right to receive interest is one of those rights One 
does not owe or pay interest to one s self ’ The interest when paid would form 
part of the company s property which wa3 charged, and would bo available to the 
bank only for the purpose of being npplied m reduction of the overdraft In other 
words, the interest belonged to the company itself, subject to tho charge and to the 
mandate inherent in tho transaction 

Where the owner of the property is a Hindu undivided family, a mortgage 
or other charge created by tho famil} would secure an allowance under this clause 
It was so held in C I T \ Bhayya{U) where tho charge was in fav our of a deceased 
coparcener s widow who was n member of the family but bad no proprietary interest 
in the family properties However, the family cannot claim an allowance in 
respect of a mortgage or charge created by any individual member or members 
on his or their shares only of rucIi propcrty(l2) 

Ground rents —The owner of the building assessable under this section may 
be tho lessee of tho land on wluch tho building is erected If ho has to pay any 
ground rent in respect of the lease of tho site, an allowance is permitted by this 
clause m respect of such ground rent 

Interest on borrowed money —Interest on mono} borrowed for any purpose is 
allowed as a deduction, if tho interest is charged on the property Interest on 
money borrowed for the purposo of acquiring, constructing, repairing renewing 
or reconstructing the property is deductible even if neither the principal nor the 
interest is charged on the property 

Proviso Annual charge or interest payable abroad —The object of the Proviso 
in not granting allowance, except in specified cases, in respect of interest or annual 
charge payable abroad and chargeable under tho Act, is to counteract evasion of 
tax by the recipient of such interest or annual charge Cf the first Proviso to 
sec 8 the Proviso to sec 10(2)(myand sec 12(2)(6) 

Municipal and Government taxes— Explanation —As stated above . 
taxes or rates payable by the owner to tho municipality or to the Government J 
are not to bo deducted in arriving at the bona fide annual value apart from the/ 
third Proviso to sub e ec (2) which was inserted after the Supreme Courts judgment/ 
referred to below The question arose whether an allowance could bo claimed m 
respect of such rates or taxes under cl (to) The Bombay High Court held in 
C l T v Mahomcdbhoy Rotcji{\Z) and Neio Pteccgoods Bazar Co Ltd v C I T (14) 
that such taxes and rates did not constitute an annual charge within the meamng 
of cl (u) and could not he allowed as a deduction under that clause The Bombay 
view was followed bj the Madras High Court(15) On the other hand the Allahabad 
High Court held in Gappumal Kanhatyalal v C I T (16) that ho use ta x 
and water tax imposed by the Municipality constituted annual charges and 
were ptTTHIssiblc deductions under cl (to) The cases of New Piecegoods Bazar 1 
Co and Gappumal Kanhatyalal went to the Supreme Court(17) which reversed! 
the decision of the Bombay High Court and upheld that of the Allahabad High { 

Court 

(11) 1949 ITR 516 (16) MamadKeuiv C I T 1943 IT R 

(12) In re Amvlyadban Addy 1936 ITR 484 
161 

(13) 1943 ITP 320 ( I6 > *945ITR 2I <> 

(14) 1947 ITR 319 (F B) (17) 1950 ITR 616 and o'* I 
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The decision of the Supreme Court led to the introduction of the « 
to this sub section by sec 2 of the Income tax (Amendment) Act, 19oO 
1950) The Explanation enacts that the expression “annual charge w f W 
of this sub section does not include any tax m respect of property or income 
property levied by a local authority or a State Government or the Central ot ^ 
ment The Explanation is given retrospective effect by sec 2 of the Amen 
Act which provides that the Explanation “shall be deemed always to 
added ’ Sec 4 of the Amendment Act provides a special procedure ° r 
of assessment and additional levy m cases where during the perio ^ 
Supreme Courts judgment and its legislative supersession a<sessinen s 
made on the basis of that judgment The Amendment Act is vahd an 
the Constitution(18) See further post under “Third Proviso Proper y 
tion of tenant,” p 303 

Cl (v) Land revenue —Any sums paid Jand not 
land revenue are admissible deductions The term “land revenue munor 
defined, does not mclude municipal or local rates or taxes(19) of the 
able property tax imposed by a State Government(20) ^ ^ 

Cl (vi) Collection Charges —Such an amount is to 
in the discretion of the Income tax Officer for collection charges , m „ g p 
sonable under the circumstances of the case butjn any event no 
cent of the annual value which is the maximunfprescnbcd by Ktue> ^ ^jo» 

made under the Act The wording of the clause seems to sugges t*" 

nnce is not necessarily confined to the collection charges pf°^ occnps* 
actually incurred(21) But in any event where the owner himsei:Vncnscs lrcc* 1 ^ 
no allowance can be granted for collection charges(22) Legal e j j 
jin recovering rents from tenants are included under Admmistra 
‘ in collection charges ^ ^ „ 

Cl (vu) Vacancies —Where the premises have beenthe he* 11 
permits a deduction of a part of the gross annual value proper 1 ca , e a 

of the vaennej This clause is intended to apply primarily to ^ 

tho house is not in tho occupation of the owner but is habitus ^ 
and there aro v acancies between succcssiv c tenancies It may a ^ 
casts where a house though not let is dismantled and shut up 7 a 
But it has no application to a case where the owner heeps the no ^ ^ fa tj 
nishcd for lus occupation and residence whenever ho pleasM to g fceD- 
such a case tho house would be occupied though unused and tnc 
to be a vacancy{24) ^ j<$> 

Loss under this head —Before the amendment of this & 

a Proviso to sub sec (1) enacted that the aggregate of the;auo Fn^ 

» section should not in an} case exceed the annual value £' ovr .* 

| has been nmoved a loss may be shown under this head when to* 

(IM JantLadm i rabhvdas T C I T 
[lUatJ 50 II It ICO Calcutta baUonal 
lank LU t C 1 T [10^3] 21 IT It 

(ID) In rr A ru\na Lai Stl K.X It 1032 
C*1 K r B I T U SJ3 

C*OJ V rr / tcet'Mod-t Ai ar Co ltd r 
C I T III* 1 T I 31D li II ) Mil J lamad 
t r C IT 1JI3 IT I- 491 r*rcr»-4 

1 ' fr t*<U»ely trt toolbar 

p 1/t I I riw-ic 


(21) Contra ' , 

finga X C I T 5 I T /jViri* 4 * 

(„] Hakarajadhirvfi e i 

, I T l> I TC 3j . 

(23) J/aAa raj^Jl ■ro/ 3 / / 
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permissible allowances exceeds tbe annual value of tie property, and the assessee jS 9(2) 
would be entitled to set off such a loss under sec 24 against his income under other j 
heads The only exceptional case in which a loss cannot be returned is that of j 
property covered by the second Proviso to sub sec (2) * 

Sub-sec (2) Definition of annual value —This sub section defines 
annual value The definition has been dealt with above under "Bonafide annual value ” 

First Proviso—Property tn occupation of owner —The first Proviso to the 
sub section enacts that where the property is in the occupation ofthe owner for 
the purposes of his own residence, the annual value (i e the gross annual value 
before”making the deductions under sub sec'(l)) should be reduced by one half of 
it or Rs 1 800 whichever is less, and the reduced figure or 10 per cent of the owner 8 
total income whichever is less should be taken to be tbe annual value of the pro 
p rty In other words where the owner himself is m occupation for the purposes 
of his own residence, the annual value should in no case be placed higher than 
10 per cent of his total income 

As in sub sec (1), the word "owner” in this sub section includes both a legal 
and a beneficial owner Where a trust property is m the occupation of the bene 
ficiary for tbe purposes of his own residence and the beneficiary is assessed directly 
under sub sec (1) as the owner of the property, he is entitled to the benefit under 
this sub section in the same capacity, te as the owner of the property(25) 

The Calcutta High Court held ra Calcutta Stock Exchange Assn Ltd , In re(l) 
that a non trading company which used a part of it3 building for its own purposes 
could not be said to occupy the part of the budding for the purposes of its own 
residence” and was therefore not entitled to the benefit of this Pro\iso The 
ground of the decision was that the word ‘residence” m this Proviso is used only 
with reference to living person or persons and not to a fictional person such as a 
company If a company or firm carries on business and occupies the property for 
the purposes of its business tbe question whether it can be said to occupy the pro 
perty ‘for the purposes of its own residence’ within the meaning of this sub section 
cannot arise since such property would not be assessable under this section at all 
(See sub sec (1)) 

Second Proviso—Unoccupied residential house—"Where tbe property reserved 
by the owner for the purposes of his own residence consists of one residential house 
only and the residential house is neither actually occupied by the owner nor let to a 
tenant and no other benefit therefrom is derived by the owner the second Proviso 
enacts that in certain circumstances the income of such property if the property 
was unoccupied during the whole of the previous year should bo taken to be nil 
and if it was occupied for a part of the previous year, should be computed pro 
portionately But in no case can a loss be returned in respect of such property 
Third Proviso —Property m occupation of tenant —The Income tax (Amend 
ment) Act 1950, which superseded the above noted decision of the Supreme Court 
holding municipal taxes to be deductible under sub sec (l)(u) introduced this 
Proviso to give partial relief regarding taxes levied by a local authority “ tn respect 
of the proprrt ij' (la) and paj able wholly or partly by the owner One half of the total 
amount of such taxes is artificially deemed to be the tenant’s liability and if the 
landlord has to bear any portion of this fictional liability of tbe tenant the land 
lord is entitled to a deduction in respect of such portion in determining the annual 
value of the property Whereas the first and second Provisoes apply only to 

(2o) llamabat Mehta v C J T 1918 (I) 193oITR I0 j 

I'l 1 115 (lo) C IT v Chtlnartt [!9o7] 32 IT I 

520 



304 


TJIE INDIAN INCOME TAX ACT 


S 9(4) premises in the occupation of the owner, this Proviso applies only to premia 
which are let and are in the occupation of tenants The word “levy ” in this Proviso 
Wans impose" and not “collect" Consequently, the assessee cannot clam 
any relief under this Proviso in respect of a tax liko the Urban Immovable firopertj 
Tax which is a tax imposed by the Bombay Government under the Bombay Finance 
Act, 1932, although it is collected by tho Mmucipahty(2) 

Sub-sec (3) Assessment of co-owners —Where property iso™ 
by two or more persons and their respective shares are definite and ascerta 
the co owners should not be assessed m respect of their income from such prep J 
as an association of persons, but each co owner must -b e asse ssed^ mw 
m respect of his share of the income(2d} TluiTsub section would apply 111 
where a block of flats is held on “ownership” basis —le each ® a ^°^°L a0!1 3 
individual owner Tho sub section would also apply, subject to the P 
of sec 41, though the property may be in the possession and manage 
Receiver appointed by the Court(3) Even if the property 
jointly managed and jointly developed and there is not ® ven a Z"® te( j ^ tie 
income earned, the provisions of this sub section would still beat r ^ j 
shares of the co owners are definite and ascertamftble(4) See further 
Co owners ’ p 69 , the 

Thus though the property may be possessed jointly by c0 ”. e ^ erta m 3 bie 
Mahomedan law the shares of co heirs under that law are definite an ^ ^ 
and therefore each of the heirs must be separately assessed m respe , tcfmi y 
of the mcome taxable un der this head(5) But if litigation w in hentanef 

° The term deto' 1 * 


the question as to who are the heirs'according to the personallaw 
the assessment may be made as on an association of persons the te ^ to 

— — 1 - 1 — ” And m a case where it cannot bewid^^ 


juuauo fixed exact and clear’’ ana in u row vi uoio »» hold wa¬ 

llow many heirs will eventually share the property, it is impossible ^ gttr8t t 
share of any heir is ascertainable and “definite” * e fixed or cleat 
the provisions of this sub section(6) , 

Sub-sec (4) Cl (a) Impartible estate —See ante un ei 

Sub-sec (4) Cl (b) —Under sub seo ( 4 )( 6 ) where a co-opa ^'™’"^1 
has a house building scheme a member of the^society to whom . ^ bufld 
by the society is allotted or leased'should tlTdeemed to be the °w»c c j guse * 0 $ 
mg and assessed asBUQhunder this section It is submitted that pf 

also apply^wherSlT part of "a buildmg js allotted or leased to a 

Exemption of irrecoverable rents, and other 
pnder Item. 38 of the Notification(7) issued under sec 60 the xC mpt 
payable by a tenant which is proved to be lost and irrecoverable ** 

tax and is excluded in computing the total mcome of the assess^i F >ob- 
ihe five conditions set out m the Notification are satisfied Apart 
fication no allowance or set off can be claimed m respect of lost or 
rents(8) 


1943 IIP 443 ’SrJXiM , ,rJL 
the introduction of thu sa iqUV* 
(6) 4MulRahman* * * 


(2} C 1 T v Zoroaslnan Building 
Society Ltd [1955]27ITP 218 

(2o) Indira Halatrishna v G I T 
(1950J 30 I T P 3*0 

{3} Maxumdar Jlecetrer Tngunait Bros 
Estate y C I T 1947 IT K 484 
(4) Abdul Bahmanx GIT 1944 ITR 
302 30S 

{6} Aiiamuddm Amir ud-din In n 


4 bdul BahmanT t 

See Vol II I>«v * £ 
The decision to the 


(which nroso before * s *“® 
cation) is it is snbniitted 


is** 
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Income from property v ested in chanty is exempt from tax undersec 4(3) (t) S 10 
If a building falls within sec 2(l)(c) f >the income'from it'would be agricultural ' 
income and as such exempt from tax under sec 4(3)(om) The mcome of newly * 
constructed buildings was entirely exempt from tax for two years m the circum¬ 
stances set out in sec 4(3)(x»i) Under sec 14(3){tt>) certain co operative societies 
and under sec 14(5) marketing authorities in certain circumstances, are exempted 
from tax in respect of their income from property chargeable under this section 

Reference to Court —The bona fide annual value of a propertj is a ' 
question of fact, and in determining that question all the circumstances of the case 
must be considered(9) 'Whether the assessee is occupying any part of a building 
‘for the purposes of any business, profession or -vocation carried on by him the 
profits of which are assessable to tax’ (10), and whether the income falls under 
sec 10 or under this secti6n(10a), may be questions of law 


jjw K 10 (1) The tax shall be payable by an assessee under the 

Business head “Profits and gains of business, profession 

or vocation” m respect of tlie profit or gains of 
any business, profession or \ocation carried on by him 

(2) Such profits or gains shall be computed after making the 
following allowances, namely — 

(t) any rent paid for the premises m which such business, 
profession or -vocation is carried on, provided that when 
any substantial part of the premises is used as a dwelling- 
house by the assessee, the allowance under this clause shall 
be such sum as the Income tax Officer may determine 
having regard to the proportional annual \ alue of the part 
so used , 




/ (m) 

;0K“1 


in respect of repairs, where the assessee is the tenant only 
of the premises, and has undertaken to bear the cost of 
such repairs, the amount paid on account thereof, provided 
that, if any substantial part of the premises is used by the 
assessee as a dwelling-house, a proportional part only of 
such amount shall be allowed , 

m respect of capital borrowed for the purposes of the 
business, profession or v ocation, the amoimt of the interest 
paid 

Provided that no allowance shall be made under this 
clause in any case for any mteresfchargeable under this 
Act wlnchjs pay ablewitliout. the ta xabl e territories, not 
being interest on a loan issued for public subscription before 
the 1st day of April, 1938, except interest on which tax 
has been paid or from which tax has been deducted under 


(0) JomruMfaa JVa&fcwdaa v C I T 
[1051] 20 I T R ICO In to Krishna Lai Stl 
AIR 1032 Cixl 680 ILR 60 Cal 3 j7 
O / T v Sumter. Kara Ba-aar Co Ltd 
IL.R 9 Ran 154 In re Kahulal Kaj Garhia 


1936 ITU 14$ 

(10) Upper Indus Chamber of Commerce 
v C I T 1947 IT R 203 

(10a) C I T ▼ Delhi Cloth <b General 
Mills Co Ltd [19jC] 29 I T R 631 


20a 
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1 (ill•* W 
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section 18 or in respect of which there is an agent in tie 
taxable territories who may be assessed under section 43 
or, in the case of a firm, for any interest paid to a partner 
of the firm, 

Explanation —Recurring subscriptions paid 
cally by shareholders or subscribers m such Mutual 
Societies ns may be prescribed, shall be deemed 
capital borrowed within the meaning of this clause, 

m respect of insurance against risk of damage oi 
tion of buildings, machinery, plant, furniture, ® 
stores, used for the purposes of the business, pro 
\ocation, the amount of any premium paid , 

in respect of current repairs to such buddings, 
plant or furniture, the amount paid on accoun 

in respect of depreciation of such buddings 
plant or furniture being the property of the ass » ^ 
equivalent, where the assets are ships nta£( j on 

ordinarily plying on inland waters, to such P® J^ase 
the original cost thereof to the assessee as n 12 / £ oSU cii 
or class of cases be prescribed and in any other c > ^ ^ 
percentage on the written down value thereo 
any case or class of cases be prescribed , ^ 

and where the buddings have been newl) ® r ^Lj )r pIaDt 
machinery or plant being new, not being mac n has 

entitled to the development rebate under cJa ^ 
been installed, after the 31st day of Marc » 
before the 1st day of April, 1956, a further do^° 

however not be deductible in determining the year 

value for the purposes of this clause) m respec 
of erection or installation equivalent, 

(а) in the case of buddings the erection of whic an d 
and completed between the 1st day of AP nr j tt si\e)»^ 
the 31st day of March 1956 (both dates sseS sec» 
fifteen per cent of the cost thereof to the ^ 

(б) in the case of other buddings, to ten per ce 
cost thereof to the assessee , 

(c) in the case of machinery or plant, to twenty P 
of the cost thereof to the assessee 

Provided that— . 

(a) the prescribed particulars hate been duly 
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^3, . (6) -where m the assessment of the assessee or if the S 10 

^ ' assessee is a registered firm, in the assessment of its 
partners, full effect cannot be given to any such allow¬ 
ance m any jear not being a year which ended prior 
to the 1st day of April, 1939, owing to there being 
no profits or gams chargeable for that year, or owing 
to the profits or gams chargeable being less than the 
allowance, then, subject to the provisions of clause (6) 
of the proviso to sub-section (2) of section 21, the 
allowance or part of the allowance to which effect has 
not been given, as the case may be, shall be added to 
the amount of the allowance for depreciation for the 
following year and deemed to bo part of that allowance, 
or if there is no such allowance for that year, be 
deemed to be tho allowance for that year, and so on 
for succeeding years , and 




(c) the aggregate of all allowances m respect of depre¬ 
ciation made under this clause and clause (vi-a) or 
undor any Act repealed hereby, or under the Indian 
Income-tax Act, 1880 (II of 1886), shall, in no case, 
exceed the origmat cost to the assessee of the buildings, 
machinery, plant or furniture, as the case may be , 


(in a) in respect of depreciation of buildings newly erected, or 
of machinery or plant being new which has been installed, 
after the 31st day of March, 1948, a further sum (which 
shall be deductible in determining the written down value) 
equal to the amount admissible under clause (in) (exclusive 
of the extra allowance for double or multiple shift working 
of the machinery or plant and the initial depreciation 
allowance admissible under that clause for the first year of 
erection of the building or the installation of the machinery 
or plant) in not more than five successive assessments for 
the financial years next following the previous year in 
, which such buildings are erected and such machinery and 
plant installed and falling within the period commencing 
on the 1st day of April, 1949, and ending on the 31st day 
of March, 1959 , 


(w6) in respect of machinery oi plant being new, which has been 
installed after the 31st day of March, 3954, and which is 
wholly used for the purposes of the business carried on by 
the assessee, a sum by way of development rebate m respect 
of the year of installation equivalent to twenty-five per 



308 


the INDIAN lltCOJIF TAX ACT 


S 10 


lu\>) 


assessee ac ^ Ua ^ cos ^ su °h maehmeiy or plant to tie 

Provided that no allowance under this clause shall h* 
6 / » ? P ar ticulars prescribed for the purpose of 
V se ' m [ ‘ lave been furnished by the assessee in respect of 
such machinery or plant, 

(mt) m respect of any such building, machinery or plant which 
imA G ! n ^ or ^ 1Scar ded or demolished or destroyed the 
_ ount by w hich the written down value thereof exceeds 
e amount for which the building, machinery or plant, as 
e case ma y be, is actually sold or its scrap \alue 
, 7 Provided that such amount is actually written off © 

the books of the assessee 

, ■^ ro y i ded further that where the amount for which any 
sucn budding, machinery or plant is sold, whether dur©2 
^.ntmuance of the business or after the cessation 
co , exceeds the written down value, so much of 
excess as does not exceed the difference between theonguf 
it e " 7ritt;e11 ' down -value shall be deemed to & 
profits of the previous ye ir in which the sale tool pf 3CC 

Provided further that where any insurance, s'llieg® 0 / 
compensation moneys are received in respect of any 
huiidmg, machinery or plant which his been discarirf®' 

* d or destr °yed, and the amount of such m omp 
ex ? ee d the written down value, the wt®, 
r , , jf u ?£ er this clause shall be the amount, if J n f>", 
he difference between the written down tab 1 ® 
cue scrap value exceeds the amount of such moneys 

Provided further that where any insurance, sahng® <j* 
l,?iit?.!, nSatl0 \ mone ^ s are weened m respect of any ®“\ 
nfs, 1 ®’ mac huiery or plant as aforesaid, and thc aD1 
dnirnr 1 i 10nc f 8 exc eeds the difference between the **«* 
abb iin"? U °n nd V 0 sora P ' tine no amotmt shall be n , 

no eve' a " d 80 ™<* « f ‘he CtCCSS At 

Imtln? he d f feron “ beta een the original cost and" 
Tbl mofil™ r° , u ° 1053 tbc aorap vaWshall be d«" f 

werc re P ™n‘r prc ' I0US ” b '° h ^ ” 

the onmnnit t)mt im »>e purposes of tins cj£-* 

which S die™ bmMu, e- tho written down 

1 ’’ determined in nccoriance with the first F' 0 ” 
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to sub-section (5), shall he deemed to be the written down S 10 
value so determined as at the date of its being brought into 
use for the purposes of the business, profession or vocation, 
l/h (wti) in respect of animals which have been used for the purposes 
' ' of the business, profession or vocation otherwise than as 

stock-in-trade and have died or become permanently use¬ 
less for such purposes, the difference between the original 
cost to the assessee of the animals and the amount, if any, 
realised m respect of the carcasses or animals , 

5 C. f. 'iy (ta?) any sums paid on account of land-revenue, local rates or 
j municipal taxes m respect of such part of the premises as 

is used for the purposes of the business, profession or 
vocation, 




(x) any sum paid to an employee as bonus or commission for 
services rendered, where such sum would not have been 
payable to him as profits or dividend if it had not been 
paid as bonus or commission 

Provided that the amount of the bonus or commission 
is of a reason ible amount with reference to— 


(a) the pay of the employee and the conditions of his 
service, 

(b) the profits of the business, profession or vocation for 
the }ear in question, and 

(c) the general practice in similar businesses, professions 
or \ ocations , 


W J t (*i) when the assessee’s accounts m respect of any part of his 
£ ^ / w business, profession or vocation are not kept on the cash 

^ ' ‘ W basis, such sum, m respect of bad and doubtful debts, due 

to the assessee in respect of that part of his business, 
i profession or v ocation, and in the case of an assessee carrying 

on a banking or money lending business, such sum m 
! respect of loans made m the ordinary course of such business 

{ as the Income tax Officer may estimate to be irrecoverable 

I but not exceeding the amount actually written off as 

, irreco\erablc jn the books of the assessee 


* Provided that if the amount ultimate!} recovered on 

i an} such debt or loan is greater than the difference betw een 

i the whole debt or loan and the amount so allowed, the 

excess shall be deemed to he a profit of the year in which 
^ it is recovered, and if less, the deficiency shall be deemed to 

^ be a business expense of that} ear, 

f 
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S. 10^ ^ '(rot) any expenditure (not being in the nature of capital esp™! 1 

ture) laid out or expended on scientific research relates 
the business, 

fOlta’Wirt****) any sum paid to a scientific research association hwt 
as its objects tho undertaking of scientific research re 
to tlio class of business carried on, and any s'™ P J1 , , 
university, college or other institution to he ^ . 

scientific research, research in social science or s 
research related to the class of business earned on 
Provided that such association, university^, '•"'I® 
institution is for the time being ap_ 
of this clause by the prescribed authonty, 

I Xt v ) jCt) (anti) m respect of any expenditure ofa capital nature cflC [ 

. v, a.nfhf» research related to the business, on allowance ,j e 

' UUi> * Mlv, ^the five consecutive previous years beginning fl( 
year m which the expenditure was incurred, ® eBJfia trf 
expenditure was incurred prior to the comm - e3t s 
the business, for each of the five consecutive p ^ 
beginning with the year in which the tome 
menced, equal to one-fifth of such expenditure ^ ^ 
Provided that no allowance shall be ”Jf^ ore th' 
(xpenditure incurred more than three yea 
commencement of the business 

Provided further that— ^ ex 

(a) where an asset representing scientific mse ^ ^ 
penditure of a capital nature ceases t 
scientific research related to such busme ^ ^ 

(z) no allowance shall be made in 
previous year after the previous yea 
cessation tabes place, and _j er tfu> 

(u) if the aggregate of the amounts e 
clause added to the value of the 
before the cessation is less than the ^ Q f\lt 
ture, there shall also be allowed m x r^ s 
previous year m which the cessation ,^ ere n(tf 
an additional deduction equal to the ^ ^ 

(b) where such asset is sold without having to 
for other purposes, the sale proceeds sbai . lt« 
be the value of the asset immediately ^ grf 3 ^f 
cessation, and if an additional allowance 
additional allowance would have been ma* 1 
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of the previous year m which the cessation occurred S 10 
on the basis of that value, an amount equal to the 
additional allowance which would have been made or, 
as the case may be, to the difference between the 
additional allowance which would have been made 
and the additional allowance which was made for that 
year shall bo made m respect of the previous year m 
which the sale occurs, 

(c) where the proceeds of the sale plus the total amount 
of the allowances made under this clause exceed the 
amount of the expenditure, the excess or the amount 
of the allowances so made, whichever is the less, shall 
he treated as a receipt of the business accruing at the 
time of the sale , 

(d) where a deduction is allowed for any previous year 
under this clause in respect of expenditure represented 
wholly or partly by any asset, no deduction shall be 
allowed under clause (vi) or clause (vn) for the same 
previous year in respect of that asset, 

(e) where an asset is used m the business after it ceases 
to be used for scientific research related to that busi¬ 
ness, and a claim for an allowance under clause (in) 
or clause (vn) is made m respect of that asset, the 
actual cost to the assessee of the asset shall he treated 
as reduced by the amount of any deductions allowed 
under this clause, 

(/) clause (t>) of the proviso to clause (vi) shall apply m 
relation to deductions allowable under this clause as it 
applies in relation to deductions allowable in respect 
of depreciation, 

(g) if an} question arises under clause (xn), clause (xni) 
or this clause as to whether, and if so to what extent, 
any activity constitutes or constituted or any asset 
is or was being used for scientific research, the Central 
Board of Re\enue shall refer the question to the 
prescribed authority, whose decision shall be final, 

Explanation —In clause (xn), clause (xni) and this clause— 

(t) “scientific research” means any activities m the fields 
of natural or applied science for the extension of 
knowledge, 

(vi) references to expenditure incurred on scientific re¬ 
search do not include any expenditure incurred in the 
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acquisition of rights in, or arising out of, scientific 
research, but, save as aforesaid, include all expenditure 
incurred for the prosecution of, or the provision or 
facilities for the prosecution of, scientific research, ^ 
(w) references to scientific research related to a busmen 
or class of business include— , 

(а) any scientific research which may load o 
facilitate an extension of that business or, 
the case may be, all businesses of that c a> 

(б) any scientific research of a medical nature 

has a special relation to the welfare o 
employed in that business or, as the case / 
businesses of that class , , 

{xv) any expenditure (not being an allowance oi , 

described in any of the clauses (i) to (xiv) me ’ ^ 
not being in the nature of capital expenditure or jw ^ 


expenses"of the assessee) laidout or expended ^. 0{ 
exclusively for the purpose of such business, p r 
vocation 

(2A) Where for the purpose of computmg profits or 8^ flSSC3 
this section, an allowance or deduction has been made m 
ment for any year m respect of any loss, expenditure ^ ^ 
liability incurred by the assessee and, subsequently ^ J ^ 

previous year, the assessee has received, whether in ca j os3 pr 
other manner whatsoever, any amount in respect ol 8 
expenditure or has obtained some benefit m respect or s trccel ved 
habihty by w ay of remission or cessation thereof, the amo ^ eerC ed 
by him or the value of the benefit accruing to him sna■ an j tfl 

to be profits and gains of business, profession or "voc 
W acor^d <y W dgwttat previous year ^ ,,, 

' 0?8) Noliiithstaminganything contained tn su ^ 
no allowance under clause {tn), clause (vi-a), clause [i 
(mi) of that sub section shall be made tn computing urn ^ ^ 
the profits or gains of a company for any previous year to r-' 

pany deposits or has deposited tilth the Central Goiernmc & 

months from the end of the said previous year or before tn 
of June of the assessment year releiant to such previous ye » 
t5 later — 

(0 suc h percentage, if any {not exceeding itcenaaV 1 ** 
as may be notified by the Central Government, oj , c jfr 
latcd profits and resenes of the company as at me ^ 
year preceding the previous year, to the extent to* ^ <* 
profits and reserves are not represented by (hep 1 
the company, and 
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/ («) such percentage , if any (not exceeding seventy-five m any case) S 10 
as may he notified by the Central Government, of the amount 
by which the aggregate of the following amounts, namely 

(a) the total income of the company for the previous year, 
as reduced by the amount of income tax and super tax 
payable in respect thereof (the total income and tax 
being computed by the assessee for this purpose) and 
by the dividends, if any, declared or deemed to be 
declared m India, during the previous year, and 
(6) the sum of the allowances claimed by the company under 
the clauses aforesaid, 
exceeds the sum of rupees one lakh 

Provided that where the total income computed by the Income tax 
Officer under this Act exceeds the total income as computed by the com 
pany under clause (tt), the company shall be deemed not to have made 
any deposit under that clause unless it deposits with the Central Govern¬ 
ment such further amount as may be prescribed having regard to the 
yexcess, together with interest thereon at the prescribed rate and within 
the prescribed time 

Provided further that the Central Government may, by notification 
m the Official Gazette, direct that for any assessment year the provisions 
of this sub section shall have effect as if for “the period of six months ” 
and the date “the thirtieth day of June” referred to therein the period 
or date specified in the notification had been substituted 

Explanation -— The power to fix percentages under this sub-section 
includes a power to fix different percentages in relation to different 
classes of companies 

( 2G ) The Central Government may make rules ,— 

(a) providing for the manner in which the deposits referred to 
m sub section (2B) may be computed or made, 

(6) providing for the manner in which and the extent to which any 
amounts declared as dividends by a company incorporated 
outside India or by a company not resident in India or, by 
a company any portion of udiose profits and gams is not 
included m its total income by reason of any of the provisions 
of this Act may be deemed to have been declared as dividends 
in India, 

(c) providing for the time when, and the manner m which, 
refunds of any deposit made under sub section (2B) shall be 
made, whether with or without interest, and, in particular. 
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/ the refund at any time of any such deposit or any part thereof 
/ where the refund is claimed for carrying out any such purpose 
I connected with the business of the company as may be approi 

I by the Central Government, 
l id) prescribing the circumstances in which , and the 

subject to which , a deposit need not be made under sub sc i 
(2B ), 

[(e) providing for the procedure to be followed in respect ofonj 
\ of the matters specified in the preceding clauses, 

1 constitution of a Board of Referees for any of the pu P 5 


* P 


Tftrv) (3) Where any building, machinery, plant or fa® 

respect of which any allowance is due under clause (iv), ^ 

clause (vi) or clause (mi) of sub section (2) is not wholly use ^ 
purposes of the business, profession or vocation, the allowan ^ 
be restricted to the fair proportional part of the amoun 
would be allowable if such building, machinery, plant or 
was wholly so used 

I* o £-) W ) (4) Nothing in clause (ix) or clause (xv) of sub section 

be deemed to authorise the allowance of any sum paid , 3jncS3i 
of any cess, rate or tax levied on the profits or gams °t ar y 
profession or vocation or assessed at a proportion oi o ^ 
on the basis of any such profits or gains , and nothing m 
of sub section (2) shall be deemed to authorise— 
o 1 l a ) any allowance m respect of a payment which w®' ^ (he 

under the head “Salaries” if it is payable onn of 
taxable territories and tax has not been paid 
deducted therefrom under section 18 , or fintew 1 * 

l\o (&) any allowance in respect of any payment by'waj j 0#n r 

salarj, commission or remuneration made b> a 
partner of the firm , or ^ cn ( 0 ' 

, , ic) any allowance in respect of a payment to a u nH 

• v other fund established for the benefit of einplo) ^ 

the emplojer has made effective arrangemen c »j 

that tax shall be deducted at source from an; 
made from the fund which arc taxable under 
“Salaries ” , 

£.0 A’othiruj tn sub section ( 2 ) shall, tn the co> n P utal !.u r n<>!' 
profits and paws of a company, be deemed to authorise the me 

(a) any allowance tn respect of ami expenditure f 

directly or indirectly in the provision of any rernun 
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benefit or amenity to a director or a peison who has a sub- S 10 
stantial interest in the company within the meaning of sub 
clause (m) of clause (6C) of section 2, or 

(b) any allowance in respect of any assets of the company used 
by any person referred to m clause {a) cither wholly or partly 
for his own purposes or benefit , 

if in the opinion of the Income tax Officer any such allowance is ex 
cesswe or unreasonable having regard to the legitimate business needs 
of the company and the benefit derived by or accruing to it therefrom 


Explanation —The provisions of this sub section shall apply 
notwithstanding that any amount disallowed under this sub section is 
included in the total income of any person lefcrred to in clause (a) 

me) uuM.pt 

Lf (5) In sub section (2), paid means actually paid or incurred 
according to tbe method of accounting upon the basis of which the 
profits or gains are computed imder this section , “plant” includes 
vehicles, books, scientific apparatus and surgical equipment pur¬ 
chased for the purposes of the business, profession or -vocation, 
and “written down -value” means— 


(a) in the case of assets acquired in the previous year, the 
actual cost to the assessee 

Provided that where, before the date of acquisition 
by tho assessee, the assets were at any time used by any 
other person for the purposes of his business and the 
Income tax Officer is satisfied that the mam purpose of 
the transfer of such assets, directly or indirectly, to the 
assessee was the reduction of a liability to income-tax (by 
claiming depreciation with reference to an enhanced cost), 
the actual cost to the assessee shall be such an amount as 
the Income tax Officer may, with the previous approval 
of the Inspecting Assistant Commissioner, determine 
having regard to all the circumstances of the case 

Provided further that where before the date of acqui¬ 
sition by the assessee, the assets, which belonged to the 
assessee and had been used by him for the purposes of his 
business, profession or vocation, hod ceased to be lus 
property by reason of transfer or otherwise, the actual cost 
to the assessee shall be the actual cost to him when he 
first acquired the assets less all depreciation actually allowed 
to him under tins Act or under any Act repealed hereby 
or under executrv e orders issued when the Indian Income- 
tax Act, 188G (II of 1886), was m force , 
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(6) m the case of assets acquired before the previous} 
actual cost to the asscssee less all depreciation J 

allowed to him under this Act, or an) Act repea e h 

or under executive orders issued when the Indian 
tax Act, 1880 {II of 188G), was m force 
Provided that m the case of a building previously t e propen 
of the assessee and brought into use for the purposes o 
profession or vocation after the 28th day of Februar) » ,, an 
down value” means the actual cost to the assessee r 
amount equal to the depreciation calculated at t.he ra ,, j^en 
that date that would have been allowable tad the lt ° 0 n by 
used for the aforesaid purposes since the date ot allow 

the assessee and had the provisions of this Actrela i S jj lon 
'info -Pnr rlnnrorM'ifm'n l*r»nn m ■frvrrpnn and from the da eo 


the assessee and had the provisions ol tms acqui^ 1011 

ance for depreciation been m force on and from the da e ^ ^ 

Provided further that where the provisions of ^ fle 

sub-section (2) of section 26 are applicable, the ac Q ^ ua j c0 st 
assessee referred to m clauses (a) and (6) shall tie v OC ation, 
to the person succeeded m the busmess, profession ^ 0 { 

(c) m the case of assets acquired by the ass ^®®» aS m tie 
gift or inheritance, the “written down- j ue thereof 
case of the previous owner or the mar 
whichever is the less 

Explanation —For the purposes of this sub se ^ 0 ,^’ a sses>ee 
sion “actual cost” means the actual cost of the ass been ® e . 

reduced by that portion of the cost thereof, if any> . ^ or loca 
directly or indirectly by Government or by carrtf* 

authont), and any allowance in respect of any dep ^ sect 1011 
forward under clause (6) of the proviso to clause J 
(2) shall be deemed to be depreciation “actually a C ci'^ 


)+ ' |tv " (OA) Any compensation or other payment 


due to or recen 


(а) a managing agent of an Indian company a 
with the termination or modification o 

agency agreement with the company , eC tion ^ 

(б) a manager of an Indian company at or m tcr^ 

the termination of his office or modificatio 

and conditions relating thereto , ^lio’e 

(c) any person, by whatever name called, managmS in 
or substantially the whole affairs of any otne 
the taxable territories, at or in connection wi ar 

nation of his office or the modification ox 
conditions relating thereto , 
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((2) anj person, by whate\er name called, holding an agency S 
in the taxable territories for any part of the activities 
relating to the business of an} other person, at or m con¬ 
nection with the termination of his agency or the modifi¬ 
cation of the terms and conditions relating thereto , 
shall be deemed to be profits and gams of a business carried on by 
the managing agent, manager or other person, as the case may be, 
and shall be liable to tax accordingly , and the tax on such compen¬ 
sation or other payment shall, if the assessee so elects, be computed 
at the average of the rates of income-tax and super-tax applicable 
to his total income for the three years immediately preceding the 
previous year in which the compensation or other payment vas 
due or received 

i (C) A trade, professional or similar association performing 
specific sen ices for its members for remuneration definitely related 
to those services shall be deemed for the purpose of this section to 
carry on business in respect of those services, and the profits and 
gains therefrom shall be liable to tax accordmgl} 
kC/ ( 7 ) Notwithstanding anything to the contrary contained in 
1 section 8 , 9,10,12 or 18, the profits and gams of any business of 
insurance and the tax pa} able thereon shall be computed in accord- 
t ance with the rules contained m the Schedule to this Act 
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Scope of the section —This section taxes tho profits of business, 
profession or % ocation earned on by the assessee In order that the section may 
apply it is necessary that the business, profession or \ ocation shQuld.be earned on 
f or s ome time during the accounting year though not necessarily throughout that 
year (See below under ** Business should have been ‘earned on’ by the asses ee 
7ff*£Ee accounting year * p 324) The section applies only to those businesses the 
profits of which are assessable under the Act though it is immaterial whether any 
taxable profits have actually heen earned or not(ll) Businesses outside the tax 
able terntones and businesses within the taxable territories are equally within the 
ambit of the section(12) 

^hissection does not require that the business should be earned on by the 
assessee personally The owner of the business would be chargeable under this 
secfion*though be may carry on the business not personally but through a manager 
or other agent who is remunerated by a share of profits(13) The partner’s share 
of the profits of a firm carrying on business is assessable under this scction{14) 
Where a business is acquired for the benefit of a company which is going to 'be 
incorporated and the promoters carry on the business and earn profits during the 
period prior to the incorporation if the company accepts the action of the 


(11) In re Provident Imestment Co Ltd 
AIR 1832 Bom 94 C / T v Soma 
mndaram Chetttar AIR 192S Mad 487 
(F B ) ConulU v CJT 1936 IT R 137 

(12) J?ama*wam» Ayyangar y C 1 T 
1950 ITR 160 157 C 1 T r Bahrain 
Santhoba [1954] 25 LT R 309 C I T v 
H\ra Malt tfarain Bass [19^3] 241T R 199 


(13) Ermngho Chandra Bandy In re 
1936 ITR 428 Baboo Sahib d. Soni v 
C 1 T 2 J T C 502 See also Dubash» 
Ezetutors Y C I T [1951] 19 IT R 182 
189 (SC) 

(14) ilohanlal Ht ratal v C I T [1952] 
22 IT P 448 See also ShanUhtmar 
Vorarjt v C I T [1935] 27 IT R 69 
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S 10(1) promoters and receives from them the past profits made pnor to its incorporation, 
the company may be assessed under this section in respect of such profits(I5) 
he tax is leviable on the person to whom the profits accrue or by whoa 
the profits are received no tax can he levied on a benamidar in whose Dine 
the business transactions "are" effected and who is not really entitled to tie 
profits{16) 

Where the Court intervenes and deprives the owner of the right to carry oa 
his own business and authorises some one else to carry on the business the owner 
would not be chargeable under this section, since he cannot be regarded as “cany 
ing on the busmess(17) Likewise, interim income payments made by the Gown 
ment to a colliery company after nationalisation of the coal industry were held by 
he House of Lords not to arise from the carrying on of any busines*>(17fl) yU 
dians for minors or trustees may be assessed under this section m respect or 
profits of the business carried on by them{18) See. further, notes to secs ' 
and 41(1), post J v 


Sub-sec (1) “Profits and gains ”— The word “income’ whichocc® 
in the other sections is dropped as being less appropriate to a business than pr° 
or gams , but sub sec (1) of this section docs not in any way curtail or m 
the scope of secs 3 and 4 or alter the charge of income tax(19) (See under « * 

Income, profits and gams, p 78 etseq) 

,, is not on gross receipts but on profits and gains 

c alied(20) Gross receipts or sale proceeds, however include profits if the i 
of the year ends m profit, and therefore profits would be received at the tio 
place at which the gro«a receipts or sale proceeds are reccived(21) ] „ 
profits is to be understood said Lord Halsbury in Gresham Lxfe 
v Slyles( 22), ‘in its natural and proper sense—in a sense which no c0 ^„ c j 
man would misunderstand This principle was approved by the ^ o' 
m Pondicherry Rly Co v C 1 T(23) Subject to the special requue®^ 
s ct, profits and gams must be ascertained on ordinary principles of c 3 
trading and commercial accountmg(24) However, the Act has laid do wo c ^ 
rules to be applied in determimug how the tax is to be assessed, and e « . ji« 
result should bo to tax as profits and gams what cannot properly be s0 c 
requirements of the Act must ne\ertheless be complied with(25) _^ 

fl H S, * £ * s 'jt* Cotton Mill* Ltd (S C) Bangalore Woollen tie M& C °- 
i 1Uj3 J 23 I T R 278 y C l T 1950 IT R 423 

,A 10 > ° 1 T V Thater nros 1934 ITR (22) 3TC 185 1S3 (HX.) 

irJn 1 R V J3utlerU, J Co Ltd 36 tohdaled African StUcHo* ^ t 

(18) ha,Judin Utmohomed v C 1 7 TtSZL* A If«£/ « 

' - - s-xi ?£&&&£ 

„ t iTc!YY‘(ra^?7 I! LA°r c 1 T pShJj l ^?c / T 

10 -1 24 40 41 ip in A SS ,r . WI# r 1 T 1 1030 ^ 803 (M5) U*R 

-J-'r jfSr £% U tj 7 Ji • T i'OJl \Z) lJuJi l* ■ 
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Ab Lord Parker eatd m Usher's Wiltshire Brewery Ltd v JBruce(l), profits and 5 10( 
gams imply “something in the nature of a credit and debit account, in -which the 
receipts appear on the one side and the costs and expenditure necessary for earning 
these receipts appear on the other side Indeed, without such account it would 
be impossible to ascertain whether there were really any profits on. which the tax 
could be assessed Where a deduction is proper and necessary to be made in 
oxdeT to ascertain the balance of profits and gains, it ought to be allowed 
provided there is no prohibition against such an allowance’ (2) Profits should! 
be computed after deducting the losses and expenses incurred for the purpose of I 
the business profession or vocation though such losses and expenses may not bet 
expressly allowed under sub sec (2), however, if the losses and expenses aref 
expressly or by necessary implication disallowed by the Act, they cannot bo the] 
subject of deduction (See post under sub sec (2), “List of allowances is not] 
exhaustive ” p 327) 

Profits chargeable under this head should be computed in accordance with 
the method of accounting regularly employed by the assessee, provided the real 
profits can properly be deduced from such method (sec 13) Reference may be 
made to the notes to sec 13 under the following headings — 

“Computation of business profits”, p 450 
* Profits of an isolated venture*, p 451 
‘Profits of trade in land and buildings ,p 451 
“Opening value of stock in trade Cost of acquisition’, p 451 
“Valuation of trading stock in band at cost or market value , p 453 
‘ Regular basis of valuation must be adhered to’, p 455 
Valuation of stock withdrawn from business’ p 455 
“Undervaluation or arbitrary valuation* p 456 

The gains of a trade arc that which is gained by the trading for whatever 
purposes it is used,—whether it is gamed for the benefit of individuals or gamed 
for the benefit of a community by a public body{3) Where a publishing house 
produced certain publications to assist a charitable association and there was an 
understanding that all the profits of the venture were to be paid over to the associa 
tion and m fact they were so paid over, the Revenue was nevertheless held entitled 
to tax the profits(4) 

Isolated venture —See under ‘•ecs 4(l)(a) and 10(2) Single transaction 
pp 162 and 333 

Receipt of profits in cash or kind —Profits may be realised in money or m 
money’s worth, in cash or m kind (See under sec 3, ‘Income in money s worth 
or eqwvalent of cash,” p 83) 

Capital receipts and income receipts —Capital receipts are not to bo brought 
into account m computing profits under this section (See under see 3 'Capital 
and income ’ p 95 ct seq) 


(1) 1915 AC 433 4i>$ (III*) 6 TC. 
399 429 

(2) See also the observations of In 
count Sunon British South Africa Co ▼ 
C J T 1918 ITR Suppl 17 31 (PC) 
of Lord HcrschcH Russell x Aberdeen Tom 
«i County Bank Ltd 13 AC 418 424 
2TC 321 327 (111*) of Sir M E Smith 
Laietess v Stiff iron 6 A C 373 3S4 (P C) 
of lord Backmaster A oral Colliery Co ▼ 
t R 12 TC 1017 1 047/48 (111*) and of 


Kama, J C I T x Taipur Mfg Co 1948 
ITR 725 730 

(3) Mersey Docks <f Harbour Board r 
Lucas 2 T C 25 29 (IIJ*) Port of London 
Authority v IB 12 TC 122 (CJ\ ) Sco 
also Carnoustie Qolf Course Committee v 
/ B 14TC 49S 

(4) Iluichinsem <Si Co Ltd x Turner 
31 TC 495 S« further onfe under 
sec 3 Application of Income etc 
pp 90-5 
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THE II*DJAI» IJnCOME TAX ACT 


S 10(1) ? oluntary payments —All revenue receipts arising from business or fte ere. 

cise of a profession or v ocation are chargeable under this 8ection(5), even d ftey sit 
of a casual and non recurring nature(6) Payments voluntarily made bvpersrai 
who are under no obligation to pay anything at all would be income receipts mint 
bands of the recipient if they arc receiv ed in the course of business or in the exercise 
of a profession or vocation Thus an amount paid to a lawyer by a person who vs 
not a client but who bad benefited by the lawyer s professional services toanotnwi') 
or shares gifted by a client to a partner of a firm of accountants who had assy 
in the floatation of the company(7a), or gifts given by disciples to®tw „ 
Vedantha philosophy(7&) or tips given to a taxi owner driver(8) would be 
under this section (See under sec 4(3)(m), ‘ Voluntary payments lesti 
and personal gifts Regular allowances,’ p 238) 


Business, profession or vocation —Business is defined w 

■ i ‘ . . . _nr Col 


’(« 


manufacture or any adventure or 
manufacture ’79) ' Profession » » 


as including * any trade, commerce or i 

m the nature of trade commerce or manufacture "(9) nto®#** 

the idea of an occupation requiring either purely intellectual skill or U ai / ^ 

skill, as m pamtmg and sculpture or Burgery skill controlled by tne 
skill of the operator, as distmguished from an operation which is 8B . 0 f 
the production or sale, or arrangements for the production oi ^ (P . 

commodities (10) A company may carry on a profession even » -jj 
dual(10o) All professions are businesses, but all businesses are not pr • 

Thus the word business ’ 1 % a word of wider import than the word P ^ o( j ff 
•and vocation” is a word of still wider signification than ‘business ^ 
words what does not amount to profession” may amount to M 
what does not amount to business mav amount to vocation cafim* 

v Mallatida\ne{13) the word vocation was held to be analogous ^ 
a word of wide signification meaning the way in which a man P asse ®. { 0 fomine® 
It is not necessary to consider whether a particular activity am ° u ® J er the ^ 
or profession or vocation since for the purposes of assessment 
profits from these three sources are treated and taxed alike ud 

head e Ltd v 

The Supreme Court held m Lah>hninarayan Ram Gopal d & 0 * 1 ^ 3 bs(M 

of Hyderabad(14) that rendering various and contmuous service ^ eSCr flCti 
agents to a company would amount to carrying on a business c ^ en . m prefer 
are rendered to only one company Bhagwati J, said The activi 
constitute a business need not necessarily be concerned with e reS tricted ^ 
or concerns They would constitute business m spite of their being {be 
only one individual or concern What is relevant to consider is wDa , jmght ^ 
and scope of these activities though either by chance or design c ( lX (£ieJ p 
restricted to only one individual or concern ( 15) Likewise t e _ —_—“Ttyt 


(5) LeaJ t y r Saichna 34 TO 28 
Temptrley v Smith [1057] 31 IT I* 511 
37 T C 18 

(0) See see 4(3)(n») 

(7) SustlC Sen In re 1941 ITR 2bl 
(7a) Band Mitchell \ C I T 110361 

30 IT It 701 

(7A) I admanahhan Knshtia J/tnon v 
C 1 T [10^C]29ITIt Oui 

(8) SeeCalierfr Koinirr»'>Sri048ITR 
Suppl 64 

(U) See ante under see 2(4} pp 31 5 
(10) I er Scnitton L.J I It v Mane 
12 TC 41 01 (CA) See also Came x 
I I 12 T1 2to JJnrtd Co v / P [101P] 


Peter JlcWy" 


pL 


1 * 


auctioneer) 

(10a) Jr** *"*' _ i,f 

TC 1006 1014 rhrMt*?*" 

i y $ 

of Commerce v V / ■* „ »TC-',i,i 

(13) [l8S0J18«Blj -1°^, if' 

(13a) See aUo pr Jl- 0 A 

Menonr C J T flB^fV 

(14) [10o4)23lTJ; « 4ji 

(15) [1054)25 ITT * 
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selling agents may amount to a business See ante under sec 7 “Relationship of S 10(1) 
employer and employee’, p 271, and "Salaries and business profits,” p 272 

The mere holding of property or investments does not amount to a 
bu8incss(16) But it has been held that the lettmg out of a business may be itself 
a business Thus where an assessee owned a rice mill(l7) or a jute press(18) or a 
hotel(19) and leased it out for a fixed annual rental he was held to be domg the 
business not of milling rice or running a jute press or a hotel, but of lettmg out 
the mil! press or hotel, and he (the lessor) was held entitled to the deductions 
permissible under sub sec (2) (See, however ante under sec 9, ‘ Property held 
as a business asset ’ p 295, and post under sub sec (2) ‘Expenditure should have 
been incurred in connection with the assessee s own business,” p 333) 

Income from lettmg out a business asset —In C E P T 
v Lalshmi Silk MtUs(20) the assessee was doing the business of manufacturing 
silk cloth and also dyeing silk yarn During the relevant accounting year the 
assessee could not work the dyeing plant owing to the difficult) of obtaining silk 
jam on account of the last "War, and after allowing the plant to remain idle for 
some time the assessee let it out on a monthly rent The Supreme Court observed 
that the dyeing plant did not cease to be a commercial asset merely because it 
could not be used as a commercial asset bj the assessee himself at the time it was 
let out, and held that the rent received from the lessees was assessable as income 
from business Mahajan, J delivering the judgment of the Court said 
If the commercial asset is not capable of being used as such then its being let out 
to others does not result m an income which is the income of the business but 
we cannot accept the view that an asset which was acquired and used for the pur 
pose of tho business ceased to be a commercial asset of that business as soon as 
it was temporarily put out of use or let out to another person for use in bis business 
or trade The yield of mcome by a commercial asset is the profit of the business 
irrespective of the manner w which that asset is exploited by tho owner of the 
business He is entitled to exploit it to his best advantage and he may do so 
cither by using it himself personal!) or by lettmg it out to somebody else ” But 
when the assessee's busmess has come to a close the property which at one time 
was a commercial asset would cease to be so and the mcome from letting out such 
an asset would not be busmess mcome In Narain Swadeshi \Yig Mills v 
C E P T (21) the assessee firm let out its plant and machinery on rent at a time 
when tho assessee s busmess had entirely closed It was held by the Supreme 
Court that the lettmg out did not amount to carrying on a busmess and the rent 
received was not busmess mcome 


On this pomt no general principle can bo laid down which would be applicable 
to all cases, each case must be decided on its own circumstances according to 
ordinary commonsense prmciples(22) The lettmg out of a busmess asset oven 
during the continuance of the busmess may not in some cases constitute a busi¬ 
ness activit) and the rent maj not constitute business profits{23) 


(10) East India Prospecting Syndicate 
v C b P T [1951] 1911 R. 571 

(17) G 1 T v Mangalagm etc. Ihcc 
Factory Ltd A.I R. 1926 Mad. 1032 Sec 
al*o I/ulAuIortippon ChtUiar v GIT 1939 
LTR 70 89 

(18) In re Sadhucharan Roy ChowdXry 
1935 ITR 114 

(19) C I T v JtanUo Bros Ltd 1910 
ITR 41 


(20) [19j1J 20 I T R. 451 455 

(21) [1954]20 ITR 765 Cl Albar llfg 
A. Pros Co Ltd (InLtq)Y C I T [19o7J 
31 ITR 99 

(22) iVarain Swadeshi IFry Mills T 
C E P T [19j4] 20 IT R. 76o 773 (S C ) 
C E P T i SKr i Lalshmi Silk Mills Ltd 
[I9ol] 20 ITR. 451 450 (S.C.) 

(23) larry A Co Ltd v O I T [IOo* J 
20 I TJk 604 


2t» 
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A company may carry on a profession, just as an indmdual(24) An assess 
may have more than one business, profession or vocation(25), or may carry ca 
both a business and a profession(l) 

Illegal business —The illegality of a business, profession or watas 
does not exempt its profits from tax the Revenue is not concerned vitn 
of illegality m the income or its source (See under sec 3, “Income tarn e 
illegality,” p 81) 4 

Business of a company —See ante under sec 2(4) p 33, aaj1 ® “ 
sec 3 “Sales by a company ‘Objects clause’ in the Memorandum i 
elusive,” p 105 

Business of a registered firm and individual assessaieats^® 
partners —-Where a business is carried on by a registered firm, ^ 

assessment* on the partners should be made under this section 
partner “carries on” the business albeit m partnership^) A P artB ,* wpwEt* 
to adjust under this section his share of loss in a registered^firm aga 
from his individual business(2a) See also post under— Deduc i 
to partner from his share of profits of registered firm ”, p 328 ^ 

Dividend income —Under the general law where an 
dividends m respect of shares held by him as his stock m trade, tne ^ p 

is assessable under this section as part of the business profits and n . ^ jw 
as mcome from other sources(3) But after the insertion of Iftbe^ 
Finance Act, 1955, all dividend mcome is assessable under see 1 e 
are held as stock in trade . jj 

Professional gains and salary —See under sec 7, ' a 

professional mcome ” p 273 . ,>. \ 

1 7 11 Svlafic* 

Business profits and salary —See ante under sec 
business profits, p 272 

Computation of profits of a single business With ,® cf9 for £ 
an assessee carries on one and the same business at a number i ^ bm-^ 5 
purpose of this section there is only one business and the net P r0 „ braaf - 5 
have to bo ascertained by pooling together the profits earned m j^nctes ^ 
and deducting therefrom all the expenses the fact that soino o 
in foreign territories will make no difference in the position, if the a 
and ordinarily resident within the taxable temtories(4) ^ jjefi 

Where assessee carries on several busses > 

busmess and profession Set-off of losses —--The P, ^ble in¬ 
distinct business must be computed scparately(5) But tho tax oQ jj-e 

this section not on the separate income of every distinct business _ 

gate of the profita of all tho businesses earned on by tho _—.—' ’ 


IS- 


(23) Jjola Indra Sm I nr* IOIO IT It. 

r 2oo 

(1) / 77 r Haxtt 12 TC 41 (CJV ) 

(2) SAaalihnaf Jlomrji v C 7 7 
[lOoo] 2’ IT I- 09 Muthuraman Ch tUar 
r C I T {1Dj"J 31 IT It. 01 I amanlnl 
t ra'huJat £>hah r LIT [19o7l3IlTlt 
021 

(2<») 4/«fA»raman Chflttar v C J T 
IlOo-JSl I T It. 61 

(3) t 7 T t vtAnWy 4 Co LiJ flPoS) 


Jtthanani v G J ■* l In j„rn*‘ , />*• 

(o) South I*d «*» /,«(/*.Pl/rjt 
C I T 1933 ITJV » .-y 10* lT 

(hand ra Jlunnatat V ryto** 

mod Shaft T C 7 

oafl Board of /Vi**"* T * 

A Soni 1 1 T C 2- 
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business” in this sub section means each and ever} business, t e , all the businesses S 10(1) 
of the asscsseo put together(7) ot onl} are the profits of the separate and distinct ( 
businesses to be lumped together but such aggregate of business profits is to be \ 
added to professional earnings in order to arrive at the total income taxable under \ 
this head It follows from this that where the assessee carries on several 
businesses, or both business and profession, he is entitled under this section and 
not under sec 21(1) to set-off losses in one business against profits m another, 
or losses w busmes3 against professional earnings and the tax is leviable only 
on the balance of profits after deducting such losses This principle was laid 
down by a Special Bench of the Madras High Court m G I T v Arunachalam 
Chettiar(B) which was approved b} the Privy Council m Arunachalam Ghettiar 
v C I T{ 9) and is now established by the decision of the Supreme Court 
in Anglo French Textile Co Ltd \ C I T (10) See further post under sec 24 
“Set off of loss against profits under same head”, p 697 


t 

I 

J 

,1 

> 


'( 

y 1 

,4 


i 


For the setoff of loss in speculative transactions against other mcome, see 
notes to the first Proviso to sec 21(1) post 

The Privy Council ruled in Arunachalam Chetliar v C I T (11) though by 
way of dictum and not decision, that whether a firm is registered or unregistered, 
a partner s share of the loss m the firm can he set off b} him against the profits 
made by him in his individual business or against his mcome taxable under a 
different head But this principle now applies, after the amendment of the Act 
in 1939, only in the case of partners of registered firms and not of unregistered 
firms (See post under sec 24, “Set-off and carry forward of loss incurred by 
a firm,’ p 602 For the set off of losses incurred in a Part B State see post under 
sec I4(2)(e) (now deleted) “Income arising in the former Indian States”, 
pp 472 4, and under sec 21, “Set-off and carry forward of loss m the former 
Indian States* *, p 001) 

The loss of a business which has been discontinued before the year of account 
cannot be set off against the profits and gams of an existing business It is a 
condition precedent to such set off that both the businesses should be alive during 
the account year, for thi3 section deals with businesses which are being “carried on* 
and not with businesses which have ceased to exist(12) (See below under “ Business 
should have been 'carried on* by the assessee in the accounting year, * and cf under 
sub sec (2) ‘No allowances m respect of dead business p 336 ) 


Where Beveral businesses are carried on, it is a question of fact whether the 
businesses are separate and distinct or whether they are so interlocked with the 
mam business of the assessee as to bo really branches of one and the same 
business(13) If a company carries on several concerns all those concerns do not 
necessarily constitute one business(14) Beaumont, C J , said in Hiralal Kalyanmal, 


(7) C I T v Arunachalam Chetliar 
I L.R 47 Mod 660 Suppan Chetliar d. Co 
v C I T 4 ITC 211 ILR 53 Mad 
702 

(8) IL.lt 47Mad 660 AIR 1924Mad 
474 This case was however confined to 
the set oil of loss in one business against 
profits in another professional earnings bein 0 
at that time taxable under a separate head 
dealt with by sec II 

(9) 1936 ITU 173 178/9 

(10) [19u3]23 ITR 82 

(11) 1936 ITU 173 179 

(12) South Indian Industrials Lid v 
C 1 T 193d ITR 11 (SB), I? O Q A 


{Punjab) Ltd v C I T 1937 ITP 279 
Sir Rameshwar Singh v C I T 1947 ITR 
246 

(13) South Indian Industrials Ltd r 
C I T 1935 ITR 11 (SB) Scales r 
George Thompson <t Co Ltd 13 T C 83 
C I T v Ramakrtshna llamnalh 1944 ITR. 
-.127 CITvALAR Bros A.I R. 
1928 Mad 1229 3 ITC 209 sub noin. 
Arunachalam Cheity v C I T I L.R 
62 Mad 296 Ratnchartdra Munnalal v 
C I T 1949 ITR 394 See further 
under sec 24/2) pp 604 7 

(14) South Indian Industrials Ltd r 
C I T 1935 ITR 11 (SB) 
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S 10(1) In re(15) “It is obvious that mere common ownership of the businesses oe 
mean that the} are merely branches of the same business It is also ^ 
obvious that the mere fact that the two businesses are of a distinct natnre ^t fi 
ncccssanl} mean that the} are distinct businesses lou can ha>e t.j 
of a multiple store, one selling drugs, and the other selling cloth 7 ^ 
suggest that these two departments constitute two different busmesse ^ 
the profits of each dwJinrt business must be computed 8e P arate )Z t that the 
all tho branches of ono business ma} bo computed togcthcr(lo) ® jj. f u 
accounts of two businesses arc kept separatcl} does not n e ^ ssa J'^ _j[ Qwai ice! 
distinct businesscs(17) (See further post under sub sec (*), ^ ^ 

in respect of non assessable business Several businesses—Allow 
confined to appropriate business,” p 335) ^ 

If on adding up the profits and losses of the various businesses ther ^ 
balance of loss under this head, it can be Bet off against income j forward 

( head (sec 24(1)) An} loss remaining after such set off may asseSse e fro® 

to the following year and set off against tho profits if any, o ^ j os3 «« 
on} business, profession or vocation, provided the business ia , . ar / se c2l(2)) 
originally Bustamed continues to be carried on by the asscssee in ) 

It is for the assessec claiming to set-off a particular amount of los 
that he has incurred such loss(18) ^ 

Business should have been " earned on ” b 73 e a ^its of thn* 
the accounting year —The expression ‘carried on by ® t he asse ^ 
possible constructions (t) it may be taken as merely con csg profe* 810 ® 
with the business i e as being merely a paraphrase of m vocatl0 n sb®® 
or vocation or (it) it may mean that the business, professi ^ n® ceS3S ,\; 
have been carried on at any time during the accounting ^ ea * <. glon or w® 41 
throughout that year or (m) it may mean that the busmes.^P^^ j n 


iBideration m the context of the scheme of the Act ana n eiu j . flU y b.i' e V. t 
icorrect construction is the second one, viz, that tho bu3m ® .j y through 0 ^’ 
^carried on at any time during the accounting year but not nece^ / ^ £C,rreC vv* 
year Stone CJ dissenting held that the third constructs or voca^ 011 j, 
and that if the profits were received after the business pro e g^ £ ur ther 
ceased to be carried on such profits were not assessable a 
under Scope of the section”, p 317 


The following propositions emerge from the authorities 


(A) If the business was carried on m the accounting yea wc ar(20) , i[ 
liable to tax although it may tic' be earned on in the assessnie JZJi n t ye a V uJ 
the English statute what is charged is the income of the ass j;, re fore m ( 
measured by the income of the preceding year or y ears A , 3 a ^ 

the continued existence of the source of profits in the assessment^ 
of chargeability and a business which is non-existent m the asse.._ .—^ 

(16) 1943 ITE 128 138 (19) 1» J6 1T 

(16) Arunaehalam Chelty v C 1 T (20) Maharajah oj ^ 

I L.R 52 Mad. 206 (F B ) A.I It. 1928 Mad 1945 IT K 2-1 (Pv ) ^ 30 WJTjs 

1229 (aubnom. CITsrALAR y C I T IJ-B £ f* 3°8 I n f % 

Bros ) 3 I T C 209 1927 CaL 653, 2 I, » 

(17) ,M 1946 ITE 10 Kf 

(18) Jamna Das Rameshvar Das y Source of income *> , _ (5) 

C I T [1952] 21 ITR. 109 assessment year P- 1 


jUldk 
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be taxed though it may have yielded profits in the previous year(21) But under 
this Act the income of the "previous year” is not the standard or measure by which 
to compute the income of the assessment year but is itself the subject matter of 
the tax therefore it is immaterial whether the business is existent or defunct in 
the assessment year(22) (See ante under sec 3, ‘ Tax is on income of the previous 
year/ p 70) 

(B) If the business was earned on during some part of the accounting year but J 
not throughout the year the Bou rce ofjncome would be in existence in the year and | 
the profits would be taxabl"though collected after the closure of the busmess(23) | 
In such a case if the accounts are maintained on accrual basis, no difficulty can 
arise, because the profits must necessarily accrue during the time that the business 
was being earned on, and after the closure of the business there can remain nothing 
to accrue or to be taxed(24) If the accounts are maintained on cash or receipt 
ba~is, the profits which are received during the accounting year but after the closure 
of the business would still be liable to tax on the receipt basis In Re Kamdar(25) 
the assesses who earned on the profession of a consulting engineer discontinued his 
practice from February 15, 1938 The assessment wa3 for the year 1939-40, the 
relevant accounting year being the calendar year 1938 The accounts were mam 
tamed on cash basis The question was whether the outstanding professional fees 
recovered during the accounting year but after the discontinuance of the practice 
were liable to tax Held, (Stone C J , dissenting) that the receipts were assessable 
under this section (bubject to deductions permissible under the section) for the 
business was earned on in the accounting year though not throughout that year 
The dicta and decisions to the contrary under the English law(l) would not apply 
to ca«es under this Act The reason is that English law unlike Indian law, levies 
the charge on income of the assessment year and not on that of the previous year 
Since m England the current year s income is assc^ ed and taxed while the income 
is in the course of being earned, the year s outstandings are deemed to bo covered 
by the assessment for the year and no question can ansc of taxing them again at 
a later date when they arc collected(2) 


(C) If the bu mess is discontinued before the commencement of the accounting i 
year, the profits of the business received in the accounting year cannot bo taxed 
because the source of income does not exist in the accounting year at all(3) In 
such'a case"irtbOcL 0 uhts'ate"mSmtained on accrual basis the profits must neces¬ 
sarily have accrued and been charged dunng the continuance of the business and 
nothing would be left to be assessed in any year subsequent to the closure of the 
business Even if the accounts are maintained on receipt basis and some of the 
profits arc received m the accounting year such profits would not be taxable under 
this section, where no business is “earned on* at any time in the accounting year 
There arc dicta of Chagla, J in Kamdar s case(4) to the effect that such receipts 
though not taxable under this section, would be taxable under sec 12 which deals 
with the residuary head of income But the correct mow it is submitted, is that 


(21 ) Urotcn v N alional Provident ImUIu 
turn 8TC 57 [1921)2 AC 222 ”>Q (IIL.) 
JFArtan v llenning 10 T C 203 1020 A C 
293 296 J’urcJwwe v Stainer » I xcevtors 32 
TC 307 (HI ) 

(22) Ilehar i Lai VhITwI vC/TI L.It 
54 Cal OO 013 AI It 1927 Cal *t»3 2 
ITC 32S In re Kamdar 1940 IT It 
10 

(23) (t I n v Oban Distillery Co Lid 
181 t 33 

(24) In re Kamdar 1940 I Tit. 10 48. 


(25) 1946 I TJt 10 

(1) Purchase v Stainer s Fxeeulors 32 

TC 307 410 412(11 L.) IliUems <L Folder 
v Murray 17 TC 77 81 89 Pennell 

v Ogston 16TC 374 378 Sconlso Rankins 
t 1 R 32 TC 620 

(2) In re Kamdar 1940 IT It 10 49 51 

(3) See South Indian Industrials Lid v 
C I T 1035ITP 11 II C O A ( Punjab ) 
Lid v C I T 1937 I Tit 270 Shmglerv 
Ht/fiom# Sons 17 TC 674 

(4) 1940 I Tit 10 59 


HKD 
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\ 


such receipts are not liable to tax at all Assuming the recapts are income, 
are income from business, and if they are not taxable under this sec W ™' 
with the specific head of business, they caDnot be brought to c ar S® ^ ^ 
section for this section is exhaustive of the capacity of usi P 

taxed(5) Sec 12 deals with “income from other sources an n ° Trended fr 

residue of income from sources which have specific separa 
them See ante under sec 6, “Income tax is only one tax, p 
See further -post under sub sec (2), “No allowances m aspect 
yet set up at the date of expenitare”, p 336, and No allomsces r 
dead business,” p 336 ^ 

Business earned on may be passive or dormant 
lull and inactivity —See ante under sec 2(4), p 3*> ^ ei 

Profits or losses made in winding U P f merely reahn^' 

made in winding up a company, firm or other business con , ca5€3 But ti 

the assets are not assessable, for nqjiusinessjs ^ asSe tsii 

profits would be assessable if TEe” process of winding up or , 

such as to involve the carrying on of a trade (See ante un a concert 

carried on in the course of admmi tration or winding up or iq cerQ( p 10") 
p 34, and under sec 3, “ Sales m winding up Sale of t e profits *b IC , 5 

Even if the liquidator does not carry on any business, J! j 1 <pb ,t 

accrued to the company pnor to liquidation and are recei * a j,] e to & 1 
after liquidation may be business profits of the compa y 
tlie hands of the liquidator(6) 0 { »tonft w 

Similarly, expenditure incurred or a loss suffered after dis-^lc ^ busing 
would not be deductible under sub sec (2) of thi"sectio, . n „ up(<) 1 

carried on” after the dissolution in order to facilitate noted 

must be read subject to the rule laid down m Karmar, l » a {ter ct<• 
that profits made and expenditure incurred in the accoun fW carne d on « 
of business must be taken into computation if the business on ca sh basis » 
some part of the accounting year and the accounts are e P > 
further post under “No allowances in respect of dead ousin » 

Trading activity earned on after s ^ e -PjLJJty evi“ 
vendor of a business may be held to “carry on a trading cojn pa»V * c , 

i sale of the business Thus if a person sells his business 0 f the ba. 

* agreed that the company should carry out the unexecuted c carf yjDg 5 

on behalf and as the agent of the vendor the vendor w ° u , 0 <*ency _ r p 
busmus of executing the uncompleted contracts througn ® c( j a f onJ J^u. 1 
pony(9) "Where a dealer in pianos on hire purchase terms ^ ^ bee* 1 
acquire and run his business and the company agreed to c unthr t£ ^ 

as his agent all the sums which might become due , et ^, vcn dof c0lttC l^>- 
purchase agreements, it was held that at the date of the sale purct 6 -* « 
a trade of carrying through uncompleted and outstanding flC y of t- e 
ments and this new trade was * carried on” through tne b J 

company (10) 


(5) Cf P unhate v Slamer * Lx teuton 
32 TC 307 (IIL.) 

(C) JT t OUttt DutilUry Co. LU 18 
TO 33 

l"J Multiukaruppan Cktlliar v C I T 
1013 ITR. *rtO 1 P r Anglo llrtxnng Co 
UJ 12 TC 803 


(8) 


1W8JTI1 10 ,SJt‘ 

MO°(C f? I fj-6“V 8 rt 
Wrf.JSTClW _ ITJ ._ f* 

(10) Farter r baity 
162 23TC "30 
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Reference to Court —Whether a man is carrying on a business or pro- S 
fession is a question of fact, open to review by the Court only when there is no 
evidence to support the findmg(ll) or when the Tribunal has misdirected itself(12) 
The case law on this point has been reviewed in the recent judgment of the Supreme 
Court in Onental Investment Co Ltd v C I T (12a) Whether two or more busi 
nesses earned on by an asscsseo are separate and distinct or constitute branches 
of the same business is also a question of fact(13) (See also the other cases cited 
ante under sec 4(3)(tni), “Reference to Court, p 242) 


DEDUCTIONS AND ALLOWANCES 
Sub-sec (2) General principles —This sub section expressly 
provides for certain allowances The provisions of els (t) to (xrv) should be liberally 
construed (13a) Before dealing with the express allowances it will be convenient 
to note certain general principles regarding allowances and deductions permissible 
in computing business profits 


List of allowances is not exhaustive —The list of allowances 
enumerated m this sub section is not exhaustive an item of loss incidental to 
bnsmess may bo deducted in computing “profits and gains’ even if it does not fall 
within any of the clauses of this sub section, for the tax is on -profits and gams ’ 
properly j&^calkd^and^cornputcd^on. ordinary ^commercial jprinciples(li) This is 
definitely established by the Privy Council case, C I T \ Chitnavis( 15) where 
a bad debt was held to be an admissible deduction though there was no special 
allowance for bad debts in the Act as it then stood Lord Russell, delivering 
the judgment of the Board, said “A lthou gh the Act nowher e in terms a uthorizes 
th e ded uction ofbad. debts of a business, sucjTn deduction is necessarily allowable 
WHaTare chargeable to income tax m respect of a bUuirifcssartrthB'profits and gams 
of a year , and in assessing the amount of the profits and gams of a year account must 
necessarily be taken of all losses incurred, otherwise you would not arrive at the 
true profits and gains ” See further ante under sub sec (1) “Profits and Gams”, 
p 318 


The scheme of this section is that profits and gains must be computed subject 
to certain express allowances and to certain express or implied prohibitions of 
deductions but a deduction which is neither within the terms of the prohibition 


(11) Liquidators of Pursa Ltd y C I T 
[1954] 25 ITR 265 273 (SC) Ohansh 
yamdas Qangadhar v C I T [I954J25ITP 
318 IHHioww v Davies 1947 LT R SuppL 
60 I R v Fraser 24 T C 498 Cape Brandy 
Syndicate y I B 12 TC 358 Reynolds s 
Executors y Bennett 25 T C 401 In re K H 
Mody 19401T R 179 B B Jubby C I T 
1938 ITB 210 Carry I R [1944] 2 All 
ER 103 (C A) Currie y I R [1921] 
2 KB 332 (CA.) 12 TC 245 (the 
last two being cases of profession) Cf 
Bomford v Osborne 1942 IT It Suppl 27 
<HL) 

(12) Liquidators of Pursa Ltd y C I T 
[19.<4]251 T It 265 273 (S C ) Okanskyam 
das Qangadhar v C I T [1954] 25 
I Tit 318 Coopery Stubbs 10 T C 29 49 51 

(12a) [1957] 32 LT R C64 

(13) South Indian Industrials Ltd v 
C I T 193jITP 11 Ihralal Kalyanmal 
In re 1943 ITR. 128 C I T y Rama 
knshna Ramnath 1944 ITR 21 Qanga 


Class 11 oris v C I T [19^1] 19 ITR 126 
C I T y International Industries Ltd 
[19o2]22ITR 44 Scales y QeorgeThomp 
son d. Co Ltd 13 TC 83 See also the 
other cases cited under s 24(2) Reference 
to Court p 607 

(13a) New Shorrocl. Spg d. Mfg Co 
Ltd y C I T [1956] 30 ITR 338 

(14) Molipvr Sugar Factory Ltd v 
C 1 T [1955] 28 ITR 128 Ramaswami 
Cheltiar y C I T AIR 1930 Mad 808 
(F B ) I L.R 63 Mad 9u4 Howrah Amta 
Rly Co v C I T 2 IT C 609 Bansidhar 
Onlarmal y C 1 T 1949 ITR 247 256 
The contrary view expressed in Jyoh Prasad 
Singh Deo In re 1 IT C 103 In re Tata 
Industrial Bank 1 ITC 152 C I T y 
F E Dinshato 6 ITC 150 (reversed on 
another point in 1934 ITR 319 (PC.)) 
and Calcutta Co Ltd y C I T [1953] 
24 ITR 454 is it is submitted, 
incorrect 

(15) 59 LA. 290 297 6 LT C 453 
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! 10 ( 2 ) nor such that the expressed and specific alloicance must be taken as the ezrf®* 
definition of its area{ 16), must be allowed if it is, on the facts of the case a prop 
debit item to be charged against incomings of the trade in ascertaining ® 
profits{17) In other words, in determining whether a particular item (no c 
by sub sec (2) ) may or may not be deducted from profits, it is necessary ^ 
inquire whether the deduction is expressly or by necessary implication P . 

by the Act and then, if it is not so prohibited, to consider whether i is ^ 

nature that it should be charged against incomings in a computation. o , ^ 

and gams" properly so called(18) flat deductions may be ” toimr 

principles of commercial trading is also well established in Jingianu 
the scheme of the Act is different(19) . 

But an assessee is not permitted to make all deductions which a pm u 
woulcTmahe m ascertammg his own profits(20) “The statute re u jUrg0 f 
ordinary balance sheet, or the net profits thereby ascertained as q j e( j oC 
the assessment, and requires the full balance of profits 

tion except for workmg expenses and without regard to the 6ta , ( j ex j 13 n i M 
account or to the amount of capital employed in the concern or sun 
or withdrawn ”(21) , 

Deductions allowable to partner from his ^ij^rovis 0 ^ 
registered firm —The Bombay High Court has held that apart lr ° 
of sec 10(2) a partner of a registered firm would be entitled to 
from his share of the firm s profits m respect of expenditure incur Jj ef W 
and exclusively for the purpose of earnmg his share of profits s con unerci^ 

it is the true profits and gams ascertained on ordinary prmcip e ^ 

accounting which are taxable(22) The Hyderabad High tour jn sB rh ‘ 
partner can claim a deduction e\en under the provisions of se „ er from 
case(22o) See post under sec 23(5), “Deductions allowable to p 
share of profits of registered firm ', p 567 destfltf 

Losses incidental to trade Embezzlement, . 
tion of assets, overdrawings by employees, ^ etc j ( tw 

distmction between busmess expenditure„and ^business-loss emen t 
in~Allen w Farquharson "Bros A Co (23) that expenditure or dis 0 f voIit |(ID 
something or other which the trader pays out, I think 6ome so ^ BS0( it* 
indicated He chooses to pay out some disbursement, it is , flereut 
something which comes out of his pocket A loss is something- .— 

(10) See C J T -V Hap Jamal \ur v Styles 3 T C 2 T ft! 

mahomed 1 IT C 306 deen Tovn A Covtay , B f covnetl °! 03 

(17) See the remarks of Lord Sumner Smith v 7 n eorj»r<*«<* <rrUI 

Ushers Wiltshire Breteery Ltd v Bruce G porting 0 T C 477 ®'„- 3 . p 

TC 390 430 of Lord Parker Ibid at 429 Co v Dale 16 TC *Tt- 

(H L.) and of Chagla CJ Shanl,tumor (20) Mian a W FHT 

Morarp v C I T [19o5J 2’ITB CO 70 71/2 affirmed B T C *^ 4 9 * 

and Anxna Mills Ltd v C I T [I0o"] 31 Iron Co v Fourier * i g T C \ , 

I Tit 153 103 See also Pmcntree v Curtis Cold Storage CoJAdjs r p I ’ ^ ef 

8 T C 078 COO A oral Colliery Co Lid * J 

(18) Ier Wount Cave L.C Atherton 1047 (II L.) ,5 

r British Insulat'd A Ufitly Cables Ltd 1043 I T It. SuFP* **!' T « j5" 

10 T C 1*5 101 (II L.) HattU Ham In re 19451 ^ 1 1 

(10) Morgan v Tote A Lyle Ltd [10 >1] (21) Colines* Iron 00 , 

2C ITJL 195 107 (II L.) 3' TC 3C7, 287 308 (HD t C 1 

Atherton x British Insulat'd A Uelsly Cables (22) Shantitvtnar At J *j 

Ltd 10 TC 1*3 (II L.) Ush r t W ilishxre [HUIlS" ITT 69 r . f \\Wl 

Brncery Lid r Bruce 0 T C 30^ 420 43C (22a) Moot Chand T ^ 

(1IL) Vnu/A x Lion Brewery Co Ltd ti IT It 449 
TC*CS(HL.) Crsskam L*Je Asset Soculy (23) 17 TC 50 61 
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is not a thing which ho expends or disburses That is a thing which, so to speak S 10(2) 
comes upon him ab extra ” Non-capital expenditure incurred for thp purposes of 
the busmess would fall to bo deducted under the omnibus residuarj clause ( xv) 
of this Bub section But busmess losses though the} fall outside the purview j 
of any of the clauses of this sub section are allowable as stated above, on ordinary j 
Eoramercial principles of computing profits provided (») t he los ses arc of a non-1 
capital .nature and (u) they are not merel} connected with the trade but are really j 
i ncidental to t ho.tradejtsclf(24) 

If a businessman havmg a business connection with a non resident is assessed! 
as the agent of the non resident under sec 42(1) in respect of the non residents j 
income and is unable to recover from the non resident the amount of tax he may/ 
claim it as a busmess loss on ordmar} principles of commercial accounting or under I 
sec 10(2) (xt) as a bad debt(24a) But where a trader stands surety for the debt* 
of another and such guarantee is not in the course of or for the purpose of the trade,* 
any payment made as a result of such guarantee cannot bo deducted as a busmess, 
loss(25) except where the guarantee is entered into pursuant to a trade custom^ 
of which mutual accommodation is the essence, t e traders standing suret} for 
one anotber(25a) 

Loss of stock in trade b} fire(l) or by ravages of white ants(2) is allowable! 
as a trading loss But loss arising from the sinking of a ship due to collision would y 
not be deductible as it would be on capital account(3) 

If owing to the negligence or dishonest} of employees, some of the receipts of 
the busmess do not find their way into the till or some of the bills are not collected 
the loss is deductible as being of a non capital nature and really incidental to the 
trado itself, for it springs directly from the necessity of deputing certain duties to 
emplo}ecs(4) An amount embezzled by the asst-ssces employce(5) or shortage 
m cash in a mone} lending business found on making up the accounts of the da} (6), 
is deductible in computing the business profits Cases on the question of allowance 
in respect of mone} s embezzled b} employees have been rev lewed by the Madras 
High Court in Venkatachalapalky Iyerv Cl T{ 7) and by the Bombay High Court 
m Lord's Dairy Farm Ltd v C I T (7 a) In the last mentioned case it was held 


(24) Strong y ]\ oodifield 5 TO 215 219 
(H L.) C 1 l v Chitnant 591 A 290 297 
6 IT C 453 (PC) Lord 8 Dairy Farm Ltd 
v C I T 11955] 27 I T R 700 Rama 
awami Chelltar v O I T 4ITC 438 
Bansidkar Onlarmal v C I T 1949 IT R 
247 Cf Laiiless v Sullivan [1881] G A C 
373 (PC) 

(24a) G I T v Abdullabhai ibdulladar 
[10o7] 31 I T R 72 

(25) JHadan Gopal Bagla v C 1 T 
{19«>6] 30 IT R 174 (SC) G I T v 
Subramanya Ftllai 19o0 ITR 85 93/4 
Subbiah Radar v GIT [1953] 23 ITR 
58 72 See further under Guarantees — 
Subscriptions and other payments made to 
secure business p 385 

(25a) G I T v Jagannath Ai sonlal 
[19o6] 30 IT R 6)4 GIT v Ramaswamy 
ChetUar 1946 ITR 236 

(1) A/olamal Jethumal \ C 1 T 1947 
ITR 15o See also Green v QUksten d 
Son 14 T C 364 378 (H L ) 

(2) U\ra Lai Phoolehand v C I T 1947 
ITR 205 

(3) Legg d Son v I R 12 T C 391 


(4) Curtis v Oldfield 9 T C 319 330 
(6) Lord a Dairy Farm Ltd v C I T 
[19o5] 27 ITR 7(JO Venlalachalapathy 

Iyerv C I T [19j1]2oITP 363 Jagar 
natk Tkerani t C / T 2ITC 4 Slo also 
ramasuamt Chetliarv C 1 T 4ITC 438 
The observations in Mulchand Hiralal v 
GIT 1938 ITR 151 dissenting from 
JagamathTherani 4 case are it is submitted 
incorrect and m any event obiter see 
Bansidhar Onkarmal v C I T 1949 ITR 
247 and Motipur Sugar Factory Ltd v 
C I T [1955] 28 ITR 128 The decision 
of the Nagpur High Court in Badndas Daga 
v C I T [19o6] 29 ITR 434 that mis 
appropriation by an employee after the 
money has already reached the assessec a 
till cannot be allowed is it is submitted 
incorrect and is contrary to the Bombay 
High Court s decision m Lord a Dairy Farm 
Ltd supra 

(6) Banalal Abirchand v G I T 6 
ITL 318 

(7) [1951]20 ITR 363 
(7a) [19.>5] 27 ITR 700 
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thatjho loss caused b)_cmbczzlemcnt is allowable as a deduction in 
which the amount becomes irrecoverable, and that when a businessman 
the amount it is pnma facte evidence that the amount has become irrec 
and it is for the Department to rebut that inference 

But where a trader is robbed of his profits by a stranger to the 
I where thiev cs break into a monoy lender’s strongroom and steal cas ^ 8 ]’ ^ 

dacoits enter into a genera! merchant's office and rob the cashier an s 

of the total realisations of tho day (9), or where money is stolen frorn ^ ^ . 
employ co who is carrying it to the banh(10), the Joss^has been held not t 
tible, whero it is not really incidental to the business But if the ^ ^ 
or robbery is incidental to the''business ,'--e g where under ateL? j?J Ion am«-B 
assesseo has to send money to various purchasing centres ,jr ,ii ft rf a ble(lM 
cultiv ators and the money is robbed on the way,—the loss would be ^ 
Theft committed by an employee who breaks into the shop a fl er °-U l , caim ot to 
on the same footmg as that by an ordinary burglar and tne 
allowed(ll) ^ 

If embezzled moneys which are allowed as a deduction m an T yea!°j 
sequently recovered they should be brought m as a revenue re( ; e ‘P, , e(} 6U ms, 

recovery (See sec 10(2A) and supra under sec 3 “Recovery o 
p 141) 

yld form 

Losses arising from payments made m advance to eD ??*°£!?l na bIe bnsin®** 
proper deduction if the advance payment was made with er Jr a whe^l 
prudence(12) But where a managing director was allowed ^ ^ a va gheM|^ 
moneys m advance on account of the commission payable to n ■» a jj an ytPo 
the financial indulgence shown to him by the company went i, \nt er est®, 
which could be justified by or could be consistent with any tra g gifflih 1 * 
company and the loss resulting from such indulgence was disanow' V y 3v0 ur o> 
where the management of a company had practically abdwft g *“ 
manager who was allowed to do what he liked with the co p ^ co®P 3 j‘ 
accounts with the result that his own personal affairs and ttoae Vy pot to 
were inextricably confused, the resultant los3 to the company w 
deductible as a trading Ioss(14) 

Anticipated losses tn futuro are not deductible see below at p 

Loss by depreciation in investments — Where a ’ !^ a tedval u ^lf 
upon a resale of investments say land shares or securities at a P asses ,et w 
or by the hquidation of the company the shares of which are be y flC couat . 
the loss is not deductible if the investments were held on ca P g 

in the case of holdings which are on trading account t he l° s3 - - 

03) 30 j J 

(14) Curbs v 

19341T R 332 (16) Punjab re if 4 / jjg 

. 2ITC184, Gangabag** Q J t & 

155 mranat* J»'* m *Sf„rOJ Sfl f * 
ITR 309 C l fJ C * 

ITR 304 BimatlalM A 

ITC 169 o. t Ka^ Sl «<*** 

19&Vp }*$££% ) tfi 

profit realised on m Ltd r C ‘ 
JJalmta Cement etc Co » 

ITR 141 


(8) ramasuamt Chettiar 
ITC 438 

(9) Qadodta & Co In _ __^ 

doubted in C J Tv Hajee ibduY Oanv 
Ayoob 1941 ITR 339 

(10) Mulchand Btralal v C I T 1938 
ITR 161 

(lOo) Jloltpur Sugar Factory Ltd v 
C 1 T [I9i>5] 28 I T R 128 

(11) Bons\dhar Onlarmal v C I T 1949 
ITR 247 

(t2) Jtoebanl Printing Co Ltd T 1 It 13 
TC 804 8-5 
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of securities below cost price is allowable as a business loss(17) (Cf under sec 3, S 10(2) 
“Capital accretion and mcome arising from sales”, pp 99 107) 

If a man has a business of money lending, it does not follow that every single 
transaction which ho enters into, which involves the lending of money, must be 
taken as part of tho money lending business A money lender, like other people, 
may invest his capital or accumulated profits in forms of capital investment which 
are in law loans, e g , Government or Municipal loans, mortgages and debentures, 
and if he invests in such a manner and suffers a loss on the investment, the loss 
is a loss of capital and cannot be set off against the profits or gams (18) 

Estimated depreciation upon revaluation —The estimated depreciation in the 
value of an asset, based upon a revaluation of such an asset, cannot be deducted 
as a trading loss(19) This rule is subject, however to an exception, ms the 
principle of valuation of trading stock in hand (See post under sec 13 Valua 
tion of trading stock m hand at cost or market value,’ pp 453 5) Another excep 
tion is provided by the Schedule which contains artificial rules for computing the 
profits of insurance business and under which the bool depreciation or appreciation 
in the value of investments held by an asse^see doing insurance business may be 
taken into account(20) 

Allowances are cumulative and not mutually exclusive —• 

The allowances specified m sub sec (2) are disjunctive and cumulative and j 
not alternative or mutually exclusivc(21) For instance, an assessee who is I 
entitled to depreciation allowance under cl (vi) m respect of a certain asset would 1 
be further entitled to deduct under cl (v) the cost of repairs to the same asset(22) 

But if an allowance is specifically dealt with by one of the clauses, it cannot be } 
claimed under cl ( xv) which is the residuary clause for otherwise the effect would 
be to nullify the express or implied conditions on which the allowance is granted j 
by the specific clausc(23) This has been made clear by the amendment of cl (xv) I 
by the Income tax (Amendment) Act, 1953, which added m that clause the words J 
‘not being an allowance of the nature described in any of the clauses (t) to 1 
(xiv) inclusive ’ 


No allowance m respect of exhaustion of capital or wasting 
assets —No deduction can be claimed from the income in respect of 
diminution or exhaustion of the capital asset from which the income is denved(24) 
Lord Shaw delivering the judgment of the Privy Council m Kauri Timber Co Ltd 
v Comr of Taxes( 25) said, “The principle to be applied is clearly a general one 
to tbe effect that the consumption of capital cannot be treated in the ascertain 
ment of profits as a revenue debit The exhaustion of capital, however it might 
he treated on stnet actuarial principles or according to certain principles of 
economics, may for the purposes of taxation be treated as profit That profit may 
be temporary, and so when it ceases the capital may be gone, and with the going 


(17) See Scottish I west ment Trust Co v 
Forbes 3 TC 231 Amritsar Produce Ex 
change Ltd In re 1937 ITR 307 Punjab 
Co-operatne Bank Ltd v 6 IT 1938ITR 
355 affirmed by P C in 1940 ITR 635 
which are however converse cases of 
appreciation of in\ estmerits 

(18) Per Beaumont C J Sir Chinnubhai 
Madhailalv C I T 1937 ITR 210 

(19) OSTxKASR Firm 1934 
ITR 183 

(20) See Rule 3(6) of the Schedule p 880 

(21) Raton Singh v C I T A.LR 


1926 Mad. 462 

(22) Ibid 

(23) Subodhchandra Popatlal v C I T 
[1953] 24 I T R 666 Rayaloo Iyer <C Sons 
v C I T [1954] 26 ITR 265 290 C I T 
v Haji Jamal Nurmahomed 1 ITC 396 
See also Tata Sons Ltd v C I T 19«0 
ITR 460 469 

(24) Coltness Iron Co v Black ITC 
287 (fiL.) British South Africa Co v 
C I T 1946 ITR SuppL 17 32 
(PC) 

(26) 1913 A.C 771 778 780/1 
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of the capital there will also go the subject and the possibility . nr( s me mit 
where a man purchases an annuity, the entire amount is taxa e . m 

out regard to the capital paid away and exhausted to pure a e , tf „ rguc hsj 
Similarly, where capital has been embarked in a wasting su jec Q { 4 

mines and quarncs(2), or nitrato grounds(3), or burial . * for a tens 

cemetery company (4), or timber bearing land«{5), or a lease 0 oie xlaa.tion 
of vears(G), no allowance is permissible in respect of the dinu »t Ta . n guwi 
I of the wasting assets As Lord Wright pointed out in 
U C I T (7), “There is under the Indian Act no provision for wmronu-* ^ {M 
|nation m respect of the minerals being exhausted, though . e , an( j anun^ 
diminution in the value of buildings, machinery, plant, ,^ ^ on der 

under els (tit), (m a), (mi) and (mi) of this sub section \ ce . ‘Jfine , ( 

sec 3, Income from wasting assets ” p 90, and post under * .] or stock in 
minerals and oil,” p 40t, and “Expenditure to obtain ra 
trade, e g, brick earth, salt shells, tendu leaves,” p 400 J ^ ^ oeS n ot 

The principle of non allowance in respect of exhaustion o cap^ 
apply m casts where the article sold is that which it n t e joining 11 ^ 

to acquire and sell Thus where the acquisition and rea isa n ghts w 53 

was in the course of a company s trade, the cost of acqui 0 
allowed as a trading expense(8) mcal^ 

Expenses and losses claimed should have ^® el ^ eriril ttcd |J 
i m the relevant accounting year —Deductions ® , m 

j respect of only those expenses and losses which are in coOT7 nencem^ 1 

' accounting vear losses and expenses incurred before resell sam i® 

f that year cannot be the subject of any aIlowance(9) A a c cer twa the P,,. 

0 I T v Chitnavts( 10} “ You may not, when setting out ^ ^ before 

and gams of ono year deduct a loss which had, m fact ^ t j, e true p 10 " 

commencement of that year If you did, you would not a and S 31 ^ 

and gams of the year For the purpose of computing ye j ^ w jj ic h p 10 ® 
each year is a separate self contained period of time If the 

earned or losses sustained before its commencement vre irre ev r y, \\ 

fails to debit a particular item of expenditure m the accoun , ome years . 
it is incurred but keeps the item in a suspense account and a . ^ per® 1 

it to the profit and loss account, the amount of the expens ^ are k^P" 

as a deduction in such subsequent year(ll) W here the Q t 

receipt basis allowance must be granted m the year of dis . ere the j, 
of the question when the liability to pay the same arose an year m * w 

are kept on the mercantile basis allowance must be Svante dishurs 6 ®^-— 

the liability is incurred irrespective of the question whether^ --p'T'^TTf 

(G) Gillatt d. U a * t3 * i fO n, ~ 

. „ v 'rr- . , MuMTan * * ~ 1 


(1) Coltness Iron Co v BlacL 1 TC 
287 308 321 (HL) Kamakshya haram 
Stngh v C 1 T 1043 ITB 513 623 
(PC) 

(2) Coltness Iron Co v Bitch 1 T C 
2S7 (IIL.) Kamalshya Vafotn Stngh v 
C I T 1943 ITR 513 (PC) 

(3) 4fianra Co Ltd v Bell 5 TC 60 
ttflirmed by ILI*. 5 T C 172 

(4) Edinburgh Southern Cemetery Co v 
Kmmont 2 T C 516 

(5) A atm Ttmber Co Ltd r Comr of 
Taxes 1913 A.C 771 (PC) JUaharaja of 
Aapurthala v C I T 1945 I Tit. 74 
C I T v ITaxam/iin Ttrumalpad 4 ITC 
421 


76 lYatney * *(*2? 5*4 (P C )■ r / f 

(7) 1943 ITP «} ®' Vto r C 1 

(8) British SoidB A PJ c 7p(j) -,4 

10« IT F Suppl £,Jl 

JIatkurad-as Jfanrtolal 1 ^ ,93s 1 

Mulchand Ihrolal V 4 J* 

i5 ;, 0 , ^ iTa ;, r 

1P {?1) \„!,o™ir<lreh>« c ° r 

IOIuITT 336 
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been made or not (See -post under sec 13, “Different m»*hod5 o f acco—' S. 13(10 
Chaise on accrual receipt or other basis” p 444) 

Similarly, expenditure incurred subsequent to the relevant xto zntrzr 
cannot~be“allowed as n deduction(13), though the nece**i*v f-w tie 
may ha\ <? arisen in the accounting year The Home of Ionia hfu3 rr Scrr£ ^o^t^r 
Co Ltd v I R (13) where the question wa> of th«* o»'* c f T s * n *oHu»x3Er sum—v, 
that expenditure is deductible in the vear in which it is nsu»x.-£r> c rr t2r*y"ur 
m which it becomes necessary Likewise amount* a*f* Jitzciffj us 

representing at current pnees the assessee s contractual 3mhj£y -r -kb-s r-yLr— 
ments of equipment used m the trade hut own*d by i tzmri <xzzxc 

he allowed(14) 

Single transaction —In the ca*e of a Mngh» transsc" u* .cT. '*-**’•* j 
lender takes over land from his debtor in «aa*is-rtnu rf u r a *su *>£- jr—Z izj 
of the land piecemeal at different times ti- las. r-mhmr.r-cr »s* uarra.-irr; 
as a whole is deductible in the vear in which ti- -tu s' zu xr.. 

Likewise if the profits of a single \ enture an* t t xy TecTr-Tva. 

comes to an end the expenditure incurred irr ispes-*** ~ 'r^ r rr- — rear -nzzu - * 

during prior years must be allowed(16) {5— nz run-sr "ix mn 

p 162) 


Anticipated losses in future — An 



however inevitable vt may be though* jo ~ 

trading of the present year upon wham ill z *r 
contracts are entered into in the atgr usmzs — 
matenals(18) or the hire of ship? cu thnr r^rx.” - 
be executed in the subsequent rear *r •or. -r - -** — 

the contracts as a result of a fall c rv-_ 

loss may be, cannot be claim'd rx5 
year for the loss is not actually <r~*r> ~ -r-?— 

rule is that involved in the pm~T «. -r r ~ f-—, 7 ,_„ 

or market value whichever u »>*■ ^ r£T~~ * »* t, ^ 

stock in hand at cost or mid;** —i 

Contingent liabilities—Se* — 

labilities constitute *exp*ri 
Expenditure shcul 
the assessee’s om 
would be allowed only iz £ 

■purposes of the v&ss- /* 
allowed a deduction in T 2 r>— -~ 

poses of a eub*vLar-' 

the parposa of t>- r 


t* ^ 


expenditure al o 
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THF INDIAN INCOME TAX ACT 


S 10(2) ILLUSTRATIONS 

1 A brewery company acquired licensed premises for the purpo e of 

business as brewers and as a necessary incident to the more profitable eaapo 
on of their brewery business The licensed premises were let by the comp 7 
publicans who wero “tied” to purchase their beer etc from the company ^ 
com pan) claimed that in computation of their business profits, repairs, id 
charges and other expenses voluntarily incurred by them in conneeuon ^ 
tied houses and loss suffered bj letting the licensed premises to the p y 

rents lower than the full annual value, should be allowed The 110 J 

held that the expenses claimed were admissible deductions os being in ^ ^ j 
matter of commercial expediency for the purposes of the company® j 

nonetheless so because incidentally they mured to the benefit of a w P 

the publican ( Usher's Wiltshire Brewery Ltd v Bruce 6 TO 1 ^ 

Atkinson said(2) “ X confess I am unable to see upon what pn 
designedlj spent by the brewer with the sole and exclusive obJ e £ . on the 
this market placo for his own goods, and promoting through ® w hoU7 
salesman the sale of those goods therein, ceases to be ail expen benefit tie 
exclusively for his (the brewers) trade because, incidentally, l 7 
salesman' 

to an American 

2 A British company gave over its foreign businesses n y 8 tmdcr 

corapanj for a term of years in consideration of the American c p ^ plant 
taking to make certain annual payments The premises, mac J ^ aD d ti« 
of the foreign businesses remained the property of the British c P gsetg Tie 
American company had the use, but without a demise, of tne ^ fre 

American company was not liable for ordinary wear and tear an g bean** 5 

to these assets The British company claimed that in computa i ^ ^ ]t , fl 

profits allowances should be made for the fire insurance premi of the 

respect of the premises, and for depreciation of the machinery ^Ijunery 
foreign businesses The Court of Appeal held that the premise -eposes o» 

plant, though owned by the British company were not used lor » g 

its business but were used for the purposes of the American comp* ,jj nton 
and that the deductions claimed were accordingly inadmissi e 
Storage Co Ltd v Jones 8 T C 725) fggp&t 

It has been held by the Calcutta and Madras High Courts tha ou t * 

who owned a business, e g , a nee mill or a jute press or a hotel, f ^ held 

fixed annual rental he was doing the business of letting out the w , ^ ws pect ® 
and was entitled to the allowances under els (tv), (v), (u*) anc * J cotf^ 

the buildings machinery, plant or furniture used m the business L ac bjnery, 
ness of these decisions is not free from doubt(4) The buildings, ^ s 
may be more accurately said to be used for the purposes of t e , 0 f Jtttm? 

of running th« mill nrew nr Lrvtpl rather than for the lessor s ,o\ and ft) ® 

1 

I 


the business The difficulty is solved by the Dewly added sub s ni3chi e ^ 

sec 12, which provide that in cases of the letting on hire of bui ^jtM? 

plant or furniture, the lessor is entitled to allowances in accor_ — 

(1) See also Smith v Lion Breticry Co Bice Factory Bid A J rimrdh 1/ * ^ V J 

Ltd. BTC 5C8 (ILL.) Youngs Crawthay In rc Sadhucharan Boy v C 

A, lounge Ltd v Brooke 6 TC 393 Collytr 114 MulhuLaruppon , 

Jfnnre A fin 17TC 1RO/ITT. 1 T „ 89 —anlD".» 


(1) See also Smith v Lion Breticry Co 
Ltd. BTC 5C8 (H.L.) Youngs Crawthay 
A, I oungs Ltd v Brooke 6 T C 393 Collytr 
v lloare <C Co 17 TC 169 (H L ) Lucas v 
Charles Hammerlon 26 T C 1S9 

(2) C T C at 427 

(3) C I T v Bosotto Bros Ltd 1940 
ITJ 41 C J T t Mangalagin etc 


1939 ITE 76 »v , a opoW^J- 
(4) S C left 95 il n 0 1 ^ 

451 456 See alto jsslTJ’- 

Mills v C E P T 

(SC) 
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provisions of els (tv), (v) (w) and (vtt) of sec 10(2) (See further ante under sec 9,| J 
‘Property held as o business asset,” p 295, “Composite rent for premises and! 
furniture," etc, p 290, and below under sub-sec (2) cl (tv), “Used for the purposes ) 
of the business," p 342) 


No allowances in respect of non-assessable business Several 
businesses—Allowances must be confined to appropriate business — 
It has been noted above that this section can apply only to those businesses the 
profits of which are assessable under the Act, though it is immaterial whether any 
taxable profits have actually been earned or not(5) Thus the question of 
uUawancesJindcr this sub section arises only where the profits of a business are 
as*cssablc,to -tax 

If an assessce carries on a single business, and no part of its profits is liable to 
tax under the Act, no question can arise of claiming an) allowances or of applying 
this section at all Thus if the profits of a business are non taxable as being agn 
cultural incomc(6) or by reason of their place of accrual abroad(7), no allowances 
relating to such a non assessable business can be claimed under thi^ sub section 

Where an assessee carries on a single business and a part of the profits of the 
business is not liable to tax, the view of the Bombay and Rangoon High Courts 
is that no allowance m respect of expenses incurred in earning the non taxable 
profits can be made under this sub section(8) but an allowance in so far as it 
relates to assessable profits only should be permitted(9) On the other hand, the 
Madras High Court has held(IO), relying on Huqhes v Bank of New Zealand( II), 
that the deduction should be allowed in its entirety although a part of the expense 
deducted may have been incurred for the purpose of earning the non taxable profits 
provided the assessce is carrying on one indivisible trade Lord Thankerton said 
in The Bank of New Zealand s case(l2) “ It does not require the presence of a 
receipt on the credit side to justify the deduction of an expense " In C I T v 
C Paralh d Co {India) Ltd (12a) where a part of the profits of the business was 
entitled to relief from double taxation under the Agreement with Pakistan, the 
Supreme Court allowed a deduction of the entire managing agency commission 
from the Indian profits 

If an assessee carries on several distinct businesses, the profits of each business 
must be computed separately and allowances must be confined to the appropriate 
business t e, allowances can be claimed m computing the profits of only that 
business to which they rclate(13) A bad debt of one business cannot be deducted 
in computing the profits of another(l4) Similarly if one of the businesses is 
assessable under the Act while another is not the allowances referable to the non 
taxable business cannot be deducted m computing the profits of the taxable 
business(15) 


(5) In re Provident Imutmenl Co Ltd 
AIR 1932 Bom 94 C J T v Soma 
sitndaram Chettiar AIR 1928 Mad. 487 
(FB) Conulle v C I T 1936 ITR 
137 

(6) Conmllev C I T 1936ITR 137 

(7) Maenabb y C I T 1930 ITR 
306 

(8) In re Provident Investment Co Ltd 
A IR 1932 Bom UCITyLSAR 
Concern 193S ITT 194 

(9) See HarUshan Lai y GIT AIR 
1930 Lah 9S2 

(10) Chellappa Chettiar y C I T 1937 
ITR 97 


(11) 1938 ITR 641 (C A) 636 (H L ) 
Cf Cadbury Bros Ltd y Sinclair 18 T C 157 

(12) 1938 ITR 636 644 (H L ) 

(12a) [19o6] 29 ITR 661 

(13) See South Indian Induitrials Ltd 
v C I T 193oITR 11 21 (SB) Oanesht 
lal Bhattawdla In re 1938 ITR 489 
Ram Chandra Manna Lal y C I T 1949 
ITR 394 398 

(14) See Arunachalam Chettiar v C I T 
1936 ITR 173 184 (PC) and Sir Kamesh 
tear Singh y C I T 1947ITP 246 

(16) C 1 T v Somasundaram Chettiar 
AJ R 1928 Mad. 487 (F B ) Camille y 
C I T 1936 ITR 137 


10 ( 2 ) 
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TIIE INDIAN INCOME TAX ACT 


10(2)/ Where sev eral businesses are carried on it is a question of fact whether thr 
I businesses are separate and distinct or whether thev are reallv branches of one anJ 
| the same busmess(lG) The profits of all the branches of one business maybe con- 
J puted together and the allowances pertaining to one branch may be deducted non 
l the profits of another(17) The fact that the accounts of two businesses are5 ^ 
prateJy kept by the assessee does not necessarily make them distinct businesses! )• 

See, further, under sec 24(2), “The same business, profe sion or -\ocahoa 
pp G04 7 


No allowances in respect of business not yet set “P 
the date of expenditure —In the case of a new business the ac 
year commences on the date when the business is set up(19) A business is^w 
when it is established or set on foot There mav be an interregnum be 
setting up of a business and it3 actual commenremenl(‘20) Expenditure ^ 
prior to settmg up cannot be allowed since it would fall outside the acc , ^ 
year(21) and outside the ambit of this section which applies only to . t p 
which is ‘ earned on* (22) But expenditure incurred after the busm ^-r' c 7 ua Jr 
may be allowed under sec 10(2) ev en if it is incurred before the business 
commenced (23) ' ~ *'* —“ 


No allowances in respect of dead business —IJ ■ 
above that (o) in order to attract the application of this section the o . 
have been carried on in the accounting ycar(24) and (6) allowances ca ® 

"Only from the prohts of the specific business to which the allowan _ fjJ 
It follows from these two propositions that no expenditure 
be claimed in respect ol a business which liasTbeen discontinued oei ^ 

i mencement of the accounting } ear(l) Allowances vg ^ utc to 8 tcr 
Borrowed depreciation, write off allowance and bad debts which re 
ness closed before the commencement of the accounting year canno ^ ,-J 

from or set off agamst the profits of a separate existing busmess(2) ^ ^j 

principle is that the alloicances of a living business are the copit™ 05 — 

(IC) South Indian Industrials Ltd v ITR 108 Associat'd 

C I T 1935 ITT II (SB J Amnachatam Ltd v C 1 T [195-jl 27 .\LV fr*'* 

Chelty v C I L 3 ITO 209 Hiralal 
halyanmal In re 1943 ITR 128 C I T 
v ItamaLnshna Ramnath 1944 IT R 21 
27 Scales v George Thompson <L Co Ltd 
13 T C 83 Ram Chandra Munna Lai v 
C l T 1940 I T R. 394 See further under 
sec 24(2) Reference to Court p 607 
(17) Amnachdlam Chetty v <7 / T 
3 ITC 209 See however tho criticism 
of this case in South Indian Industrials Ltd 
v C I T 1035 I TJU 11 19/20 
(18) Arunachalam Chettu t C I T 
3 1 T C 2u9 * 

(ID) See sec 2(11) 

(20) II estem India ] egttaUe Product* 

Ltd r C I T (Ifh>4j26ITR l„l 

(21) IVmI m India \ egetalle Products 
Ltd r C I T II9o4)2G I I\T 151 

(22) C Pa elk j, Co. {Ind a) Ltd x ' 

C I T (19>3) 24 ITR. 2» a^ruief 
C l JaraU A Co. (India^lJ.^ 


Ltd v C 1 T l - 


Ltd \ C 1 r HIWJ *•“ * n' 4 l nc«> »”T; 

(24) See above uoder B ^tfU* 

haVe been earned on by the »» 

accounting jear p ' ’ , h 

(25) Sco above under pr nfr* r 

nnces must be confined to *11 
business p 335 n . 1^ /f 

( 1 ) Absalom v TalMftX f f / J 
2 oO(HR) &>rKamef^^/jj an rs* 
1947 ITR 246 **£*2? 43 - ** •£ 

C I T [19^3] 23 ITJt- y,^ 
NAcwani Bros Co Idd V 

1 pi - So li Mm r C 

304 Oaneshilal &*****&£ t C‘ \ 


(19^6) 29 IT4*. . rr* 

Itlkaf £pj dr I” 


(ICU3J sfr 


489 Mot hay Gsnjo 

ITT 149 Cl? T , JLr&*L 
1 TJt 4-7 bit 
1 on ITT 2t« 


fl£>olI 191TJJ 

^ • J* 19 U 1j- 


i 
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busmess{3) for the losses of a dead business are not allowed to be earned forward S 10 
to the following years (see sec 24(2)) See further post under sec 10(2)(a;t>), (2)(i) 
“III Business should have been ‘carried on’ by the assessee—Expenditure 
incurred before setting up or after discontinuance of business", p 370 

If, howe'er, a business is earned on for some time m the accoun ting year, » 
the appbcation of the section is attracted and, where the accounts are mamfamed I 
oq.cashjiaais, deductions and allowances for that year must be permitted though 1 
they arise after the discontinuance of the busmess(4) * 

Where one busmess has been discontinued and another busmess continues 
to exist, it is a question of fact whether the discontinued busmess was separate 
and distinct from the existing busmess or whether it was merely a branch of the 
existing busmess and the two constituted one and the same busmess(5) In the 
latter case the allowances pertaining to the discontinued business can be deducted 
in computing the profits of the existing husmess(6), but not m the former case(7) 

See also ante under sub sec (1) “Where assessee carries on several businesses 
Set off of losses,” p 322 

Burden of proof —Where an assessee seeks to deduct from his busmess 
profits certain items as allowances under sub sec (2) of this section, the onus of 
proving that such allowances are permissible falls on him(8) If the amount of an 
expense m respect of which deduction is allowable is actually paid to the wife of 
the assessee, the assessee’e right to the allowance cannot be defeated by raising the 
presumption that the wife is the benamidar of the husband “the ordinary pre 
sumption of law is that the apparent state of affairs is real unless the contrary is 
proved"(9) See further under sec 23(3) ‘Burden of proof ” post p 556 

Sub-sec (2) Cl (i) Allowance for rent Scope of the 
clause —This clause provides an allowance for rent paid lor premises in which the 
busmess, profession or \ ocation is carried on The clause expressly provides that 
when any substantial part of the premises is used as a dwelling house by the assessee 
the proportional annual \ alue of the part so used must be deducted from the rent 
and the balance would be allowed under this clause 

If the assessee himself is the owner of the premises and occupies them for the , 
purposes of his business no notional rent would be allowed to him under this clause, 1 
for a man cannot be his own tenant but in such a case be_would not bo taxable j 

(Punjab) Ltd r C I T 1037 I Tit 270 
304 Gantshilal Bhattatoala la re, 1938 
ITR 489 Mot hay Qanga Jiazu y C I T 
1939 I Tit 149 C I T y Butts Trust 
1042 ITR 477 

(8) C I T v Calcutta Agency Ltd fI0.il] 

10 I T R 191 106 (S C ) Binjraj Uukum 
chand y C I T A.LF 1931 Cal 683 685 
(SB)5lTC 303 ope Chand Alangntrom 
y C I T 2 LTC 146 Puran Mai v 
C I T 2 ITC 236 Bomtret A Co r 
Curtis 8 T C 678 (C A )} Gopinalh Fir Bhan 
y C I T 10381 TJt 243 2ol United Steel 
Companies y Cvlhngton 1941 I TJt Suppl 

20 35 (ILL.) Bolt Trust y C I T [1952] 

21 ITR 149 

(8) Ramhtnlar Banerji y C I T 1036 
ITR. 108 CL Sorarom Jolhiram y 
C I T 1044ITR.I10 anti SheiLh Moham 
mad \aqtv C 1 T 1945 LT R 4i2 See 
also llautnmal Ihralaly C I T [1952] 21 
I TJt. 113 and under aec- 23(3) Bcnatni 
transactions p 553 

22a 


(3) Absalom v Talbot 26 TC 1C6 192 
200 (H L ) South Indian Industrials Ltd 
y C I T 1035 ITR 11 B C O A 
{Punjab) Ltd v C I T 1937 ITR 270 
304 Sir Kameshwar Singh y C I T 1047 
ITR 240 200 

(4) In ro Kamdar 1946 ITR 10 (F B ) 

(5) South Indian Industrials Ltd y 
C 1 T 1035 I TJt 11 (S B ) ALAR 
Arunachalam Chetly y C I T 1 L.R 52 
Mad 290 (8 B ) A LR 1928 Mad. 1229 3 
LT C 209 Biralal Kalyanmal In re 1943 
ITR 12S C I T y Ramal-rtshna Ram 
natb 1944 ITR 21 27 Scales y George 
Thompson «t Co Ltd. 13 T C 83 

(6) A L A P Arunachalam Chetly y 
Cl T I LR- 62 Mad. 290 (S B) AIR. 
1928 Mad. 1229 3 LT C 209 See however 
tho criticism of this case in South Indian 
Industrials Ltd V C 1 T 1935 I TJt. 11 
19/20 

(7) South Indian Industrials Ltd y 
C 1 T 103o I TJt 11 (S B.) B C O A 
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S 10 | in respect of the bona fide annual valuo of the premises under sec 9 ^ eie 
(2)0) however, a firm take on lease premises belonging to one of the partners and P a f r “ 
J to the landlord partner the rent should bo allowed to the firm under tins c 
i It would be “an ordinary landlord and tenant agreement m which one 
1 partners happens to be the landlord and the partnership are the tenants ( 


b 


Rent would bo a proper deduction under this clause, though e P P 
in respect of which it is paid may be exempt from taxation m t e 
owner(ll) 

Rent —If the agreement is to pay the owner of premises * t 
such a fluctuating item may not be treated as rent m the absenceo F ^ 
stances pointing to a contrary conc!usion(12) However if_tne e cer j S]D 

for a fixed rent and further provides that, m the e\ent of , L a rc b a te in 

margin of profit after deducting the fixed rent, the lessor ^ouia F ^ or the 
the rent and refund any amount ov crpaid, the full amount of _tae ^ (to 

abated rent as the case may be, would be an allowable dedu ^ 

clause(13) What u allowed under this clause is the_rent paya e 
during which the businessis^carried on mThe^premises Where ar rears 

anasalgnment of a lease and pays voluntarily or under legal obliga ^ tlu 
of rent fallen due before the assignment, no allowance can be c a e L (ir) 

clause in respect of such arrears of rent nor can the sum be allow 
as expenditure incurred for earning the business profits(14) c f 

) If a part of the rent is calculated to recoup to the landlord the cap ^ ff3DC{ 
construction, the whole of the rent would nevertheless be an a nfc ^ to ^ 

finder this clause because for the purposes of the allowance tn j eSb ee lu 3 

(looked at only from the point of view of the payer(15) -^ u ^ jmsedpre® 1 ®* 18 
{covenanted under the lease to effect capital improvements to tne 
(the cost of the improvements cannot be allowed as rent(16) ^ 

Sec 105 of the Transfer of Property Act makes a dist^tj^a^.^-^ for 
and premium payable under a lease What is allowed under ^or <* 
premises taken on~lease and not premium payable at the com a caps** 1 

renewal or termination of the lease , such premium would ordma j g p re jd^ 
expense(17) It is not open to the assessee to apportion the prenu egg 10 ^ 
it over the term of the lease and to claim an allowance m respec _ ro7 iaioni c 

of the rent and the aliquot portion of the premium ‘ So far as paw ‘ a 

the Income tax Acts go, there is no machinery for converting a p ^ annn 3 l o' 3 
the lessor in order to obtam a lease into an equivalent as re 0 f jent 

gomg (18) H oweve r, if the premium merely represents the sec 

advance it would be allowable under this clause (See supr <p a yjne E 
‘Premium (Salami) paid for lease p 132 and infra imder sec lUi M 
under lease , p 403) _ 

sstk 16 /”. 


\extch 


(10) Per Slesser L J Beattie v 
d. Co 1034 I TJt 456 461 

(11) Cadbury Bros Lid v Sinclair 18 
TC lo7 

(12) Gopinalh \irBhanr C I T 1938 

I T It 243 Parvalhanem Ramahnthnayya 
t C I T [1051] 20 ITJl 610 See also 

II our ah Ami a Light Ply Co v C I T 2 
IT C 000 Cf Indian radio d Cable 
Communications Co Ltd v C I T 1937 
ITR 2"0 278 (PC ) See further under 
see 10(2)(rr) Payments out of profits and 
payments ascertained by reference to 


Adamson 1 ___ 

*2214 ^ 

II ,0T(5&4I» 

Contra AxnUy v Bdtiu is ; y [1^ 

( 16 ) Subbiah Ladar v » 

1 07) 5 J lacTaggari t * 

(IB) Ter Cl)de U 1 
St rump 10 T C 17 
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Premises in which busmess is earned on —The rent allowed S 10 
under this clause must be in respect of premises m which the business, profession (2)(u) 
or vocation is actually carried on If the premises are taken on lease for busmess 
purposes for a term of years and while the lease has still some } ears to run, the 
busmess ceases to he carried on in those premises but is earned on elsewhere, the 
rent paid for the premises after the business has ceased to be earned on there would 
not fall wi thin this clause but would nevertheless be allowable under cl (xu)(f9) ^ 
SimilarlyTif a ’businessln'a developing stage acquires on lease premises (say, ware 
house accommodation) larger than is necessary at the moment the rent for such 
premises where the business is not actually earned on would fall, not under this 
clause but under cl (xr)(20) 

If a part of the premises rented for business purposes is given for occupation 
to officers or other employees of the concern, the rent for premises so occupied 
would nevertheless be allowable under this clause or m any event under cl (xc)(21) 

"Where the assessee has sublet a part of the premises the allowance under '! 
this clause would be confined to the difference between the rent paid by the assessee 1 
and the rent recovered from the Bttb tenant(22) * 


Sub-sec (2) Cl (u) Repairs by tenant —This clause grants an 
allowance m respect of the amount expended on repairs by the assessee, provided 
the assessee is the tenant of the premises and has undertaken to hear the cost of 
repairs Repairs by an assessee who is the owner of the premises are covered by cl (o) 
If any substantial part of the premises is used by the assessee as a dwelling house 
only a proportional part of the cost of repairs would be allowed under this clause 


Sub -sec (2) Cl (m) Interest on borrowed capital —This 
clause makes an allowance in respect of interest paid on capital borrowed for the 
purposes of the business profession or vocation It is immaterial whether the 
borrowing is for the purpose of acquiring capital assets or for paying trading debts 
In cases of genuine business borrowings the Department cannot disallow any part 
of the interest on the ground that the rate of interest is unreasonably high(22a) 
except m cases falling under sub sec (4A) But if the alleged borrowing is actually 
an illusory and colourable transaction, the assessee cannot be allowed the benefit 
of tins clause(23) 


The allowance under this clause is restricted only to interest A bonus or 
premium paid oil redemption of debentures before maturity as the price of varying 
the terms of the loan, is not allowable under this clause(24) Before 1939, this 
clause granted an allowance only where the payment of interest was not in any 
way dependent on the earning of profits Since this restriction has been omitted, 
the allowance may now be extended even to the payment of such interest as 13 
dependent on the earning of profits But that does not mean that the payment 
of a share of profits made m consideration of a loan will in every case be allowable 


(10) Hyett v Lennard 23 T C 346 1940 
ITR Boppl 133 I It v Falkirk Iron, Co. 
Ltd 17 T 0 625 distinguishing Coiccher v 
Richard Mills <L Co Ltd 13 T C 216 

(20) I R t Falkirk Iron Co Ltd 17 
TC 625 631 

(21) Russell v Aberdeen Toum <t County 
Bank Ltd 2 T C 321 (H L) See also 
Jamshedpur Engineering d. Machine llfg 
Co Ltd r C I T [1957] 32 IT K. 41 

(22) Hyett v Lennard 23 T C 346 1940 


ITR SuppL 133 I R v Falkirk Iron 
Co Ltd 17 T C 625 AUitd Newspapers 
Ltd v Hmdsley [1937] 2 AH EE 663 
[1937] 4 All E P 677 (C A.) 

(22a) East India Industries (Madras) 
Ltd v C I T [1957] 31 IT R 803 

(23) O I T v Harveys Ltd 1940 ITR 
307 V ope Chand Mangntram v C I T 
2 LTC 146 

(24) Associated Hotels of India Ltd r 
C I T [1953)23 ITR 134. 
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^ ua clause Where a sharo of profits is paid to the lender la addition to 
V m ^rest and there is nothing to show that the share of profits is a partof 

tthe interest, no allowance can be granted under this clause m respect of the share 
of profits so paid(25) (See further "post under cl (xt>), “Payments out of profit 
and payments ascertained by reference to profits,” p 374) 

If the money is borrowed for the purposes of a business which is Ml at M 
assessable under the Act, no deduction can be claimed under this danse in 
of the interest on such borrowiug(l) Where an assesseo carries on a singlel)asms, 
and a part of the profits of the business is non assessable under the Act, one ve* 
is that interest on money borrowed for the purpose of earning the non tan 
profits cannot bo allowed under this clause(2), but it can be allowed onty ® * 
far as the borrowing is for tho purpose of earning taxable profits(3) To® ® 
view is that interest should be allowed m its entirety although a part of the 
ing may ha\ e gone to earn tho non assessable profits, provided the 
carrying on one indivisible trade(4) This view rests on the pnnciple tMtW®J 
not require tho presence of a receipt on the credit side to justify the aedBHJ 
an expense(5) Where several distinct businesses are earned on, the probte o 
business must be computed separately and the allowance under this clause 
claimed in computing the profits of only that business for which the cap ®, 
borrowed Interest on money borrowed for the purposes of a non assess* 
ness cannot be allowed against the profits of another separate business 
assessable^) ( See su 'P ra under “ No allowances in respect of non assessable^ 
several businesses—Allowances milsFbe confined to appropriate business, p 
No allowance can be claimed under this clause if the borrowing 
purposes of a business discontmued before the commencement of the ,. ^ 
year, nor can the interest on such borrowing for a dead business be de uc , { 
or set off against, the profits of a separate existing busmess(7) (See 
No allowances m respect of dead business," p 336) 

This clause applies „only. where capital has been borrowed A ^ , wi 
jshare capital is not capital borrowed,"therefore guaranteed interest I® ^ 


{company to its shareholders on the capital contnbuted by them 13 ^ 

,under this clause(8) Interest pavable to the Government on th ® 
unpmd death duty is not deductible, for in such a case there is n0 
capital(9) Similarly where the assessee is an association of indivi wr yJ 
members of the association invest their capital in the business and are pa 
rate of interest thereon, no allowance can be made under this clause l \t 
such interest, for the capital invested by the co owners of the bus me^^ 
( 2 5) n alter d, Co v I R 12 T C 297 (6) C I T v &««*!??{"" 1-T£ 

149 iloV U hf OPPer C j J T Bmdn 3 TC AIR 1928 Mad. 487 ^ 

n 9 r m addition to interest) 505 ConvilU v C I 3 

ITT ml Jamal Nurmahomed 1 137 . ,,. an dls V &-1 

oI° ZWzr d ' c,d ' d p ™'*°m MgjrtSugpS 

, «■> v C I T 1936 IT P S JJJTclZfrC 


TTP j uurmanomect l 

ml? d ' clded P™' «» «”>«<* 

IVT* V c I T 1936 I TP 

137 Macnabb v C I T 1936 I T R 

1932 bSL'mhK C ° A 1 K 

uffiuh’&TiSV' 1 T 

T A 4 Jt S fieU ?' ppa Gf *ttiar T C I T 10*»7 
I TJi 97 Hughes v Rani of jVeto Zealand 
1038 ITR.641 (CA.) 63G <fc£) ^ 

(6) Hughes Y Rani of Leu? Zealand 
1938 I TJt 63C «4(HJU) 


Arunachalam Cheity ▼ C . ban° vr t^ 
where the interest 

discontinued piccegoo<p b “^' 

Bgainst the profits of •“‘JjfSSl&fg 
lending business on the,6™°$ 0 n« 
businesses were branefce ^ 

same business t'l 

Co Lid In re 19351 T.R' f f 
(9) Ramaitram* AyV an ^ 
lOoOlTK 150 
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considered to bo ‘capital borrowed”{10) A mere purchase of a capital asset on S 10 
a long term credit with a stipulation for payment of interest on the unpaid balance (2)(ui) 
of the price, does not amount to the borrowing of capital within the meaning of 
this clause(ll) 

In a Madras case a father and son carried on business in partnership, and the 
father died leaving a will authorising his executors to keep the moneys belonging 
to bis estate m the business of which the son became the sole owner upon the 
father’s death It was held that the amount credited to the estate in the books 
of the concern was borrowed capital and the interest thereon was allowable under 
this clause(12) But mere entries m the hooks of account cannot operate to 
secure allowance for interest credited to persons who have no legal right to the 
capital in respect of which the interest is credited(13) 

“Paid”-—In order to claim an allowance m respect of interest paid, 
on borrowed capital i t m ust be mterest “paid” during the year of account Having 
regard to the definition of **paid >r *Tn sub sec (5), an allowance may be granted 
under this clause m respect of mterest actually paid where the assessee follows 
the cash basis of accounting or in respect of mterest accrued due where the mercan 
tile basis of accounting is adopted Where the money was advanced to the assessee 
on “the tavanai system’ under which the mterest due, if not demanded by the 
creditor, is added on to the principal sum lent and begins to bear mterest as part 
of such principal the mterest was treated as paid and was allowed under 
this clause(14) 

Proviso —The Proviso to the clause prohibits allowance in certain cases 
Where the assessee is a firm no allowance_can be_made_.in respect of any interest 
pahTto a partner"'''(See also sdlf*But mterest paid by a partner to the 
firm"wouldTJS included in the firm s total mcome(15) The other cases in which 
allowance is prohibited are similar to those enumerated in the first Proviso to 
sec 8 (see notes thereunder) the Proviso to sec 9(l)(tv) and sec 12(2)(6) The 
question whether mterest is ‘chargeable’ by virtue of sec 42 is dealt with under 
that section In order to claim deduction m respect of interest payable without 
the taxable territories, the mere existence of an agent who may be assessed under 
sec 43 is sufficient under this Proviso while the mere assessability of the principal 
(t e the creditor receiving the mterest) under sec 42 is not enough(16) 


Explanation Mutual benefit societies —Jio^Mutual Benefit .Society 
has been prescribed under this Explanation Therefore, if a mutual society 
i£~at"airtaxable under this section its right to an allowance under this clause 
would be governed by tho general principles set out above 


Where a mutual benefit society, with a fluctuating capital which is dependent 
entirely on the amount subscribed by its members, repays the subscriptions with 
guaranteed mterest to its members, the subscriptions are not really share capital, 
the subscribers occupy the position of lenders and the guaranteed interest is allow¬ 
able under this clause as mterest on capital borrowed for the purposes 
of the busmess(17) But if a society pays it3 subscribing members dividends^ 


(10) Jl/tan Channu Factories Union v 
i 0 1 T 1036 IT It. 203 Cf Kunjamal d. 

Sons In re 1941 ITR 358 
i (11) Metro Theatre Bombay Ltd y 
C 1 T 1948 ITR 638 
(12) C I T y Ramsay Unger 1947 
I LTR.87 

1 (13) Muthappa ChetUar v C I T 1945 

LTR 311 


(14) C I T y Petheperumal ChetUar 
A.IR 1929 51a4. 34 (F B) 

(16) Ram Makadeo Prasad y C I T 
[1953]24 ITR 176 

(16) Ramnarayan Chiranjilal v C I T 
[1951] 19ITR 30 

(17) C I T y Madura Hindu Ptrma 
n erxt Fund Ltd 1933 ITR 4G (F B ) 


I 
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(2)(iv) on borrojic^capita^tlio “V* wlllch are not « the catore of Gtml 

this clause(18) " ’ 8Um3 80 P aid by v ay of dividend cannot be allowed under 

damacre ^5n,, 0 ® ( 1V ) Insurance against destructicn oi 

furniture etocWor linr J S c £ nfined to insurance of buildmg3 machinery^ 
wotdcLhe,fidrni<:<»M,> 7 j CS , ^° miuin3 P ai <I m respect of other kinds offfi$an.« 


In lnsuranco premiums,” post, p SB(j 
be madm^^M,^™ case fire or marine insurance premiums were hew - 

cases/20) Tho ^ dedactl ° ns (I9), but a contrary view has been taken in late: 

The f 0 principle of these later cases is here given statutory recognition 
this cku 3 A°~M n, ri, COn< * ltl0nS must concur in order to attract the application ci 
buddings tmillr, 0 insurance must be against risk of damage or destruction fl 
nTr&v £7’ pIant . f ™ture, stocks or stores, («) wh bd** 
vocation the c - mast , be used for the purposes of the business profession^ 
as an a»owanrmtf^ 1Ch a i«,^ d er assessment, and (m) the preminm A* 
eee sub sec /fi) ^ P aid For the definitions of “paid and pW 
plant ” as fShS thl9 8 ? t ? m and the notes thereunder That sub section *»* 
It is not easy to ^ ' eblc ^ es » books, scientific apparatus and surgical eq^poe 
cases The ItprS ° ? defimtl0n of ‘ machinery* which wdl be apphcaMe^ 
must toTCrr- “ of wba t .3 or is not “mactarr 

, T?i<* nr jf . depend upon the special facts of that case(21) , 

/undertakes to'ind ta b et he form of contribution to a trade association * 

eontabi‘;iT^“^‘f 8UI0 ,ts mBmbOT a 8 amst 1“. «>> 

\ of It is returnahlp , deducfc, bfe as an allowance under this clause even ? 

awe to the insured m certain ev ents(22) , 

purposes of the »^ 3lJ ? 30S6S °f business”— 

own business the nrnfif 33 e °^ Vl ? us ^ means used for thejiurposes 

«ed fofilTbSkSrfthl Whlcl1 ar \ b ™8 oK^PSr If the «*«*»*% 

under this clause A e88e ® the payment of the premiums must D 

Bomebodv else/24) p \ tb °ugh the payment may also mure to the h 
/Of tteprI m S 2 l3‘ 1 ^ iusme^is earned on bja third parly &<£, 

I an allowance in ^p«nn mi'machinery which "are used in suolfbuamess can (J 

/ are owned by him tW ° f the ! r msura nce charge* for though the p,l 

I (See the case law rt,*^ ft j 0 nofc used by him for the purposes of hia 
I m connection * Upm " nder ‘Espenditui should have been 0 

o „ „ mth the aasessee s own business n 3331 


SeconX Th tbe aa3e3See 8 ow n business p 333) m 

ouch purposes dunnrf^i ° Sed ^ or tbe purposes of the business ’ deg^S^, 0 
The Lim„j r , c yea r As the Supreme Court 

Ltd v CfTrm the words of the statute would^ 

I 1 ®) Union CrJA at _ ~ 

Jones 


nm rr ,M7JT « 705 

aiciS" m °° u c° ■ 

14TC 3M S'"",,, d. S m Lld 

lIUMopaU Ja.,S Zj “»■)»» 

TO 427 c » - InrrktTs 

Ltd it T^C^TOO^ Lt'ini d Co 

Mathuon 12 TC 30tT Co v 

CdheryCo v ?933 PtT'i! 


i.iai’ssrJ'SfSViV 

Co v C I T f ITC * , . 

BctsoUoBros Ltd 1940 r T H 

Bruce 6 TC 399 (H-W 

premiums paid m thi9 ca»° V 

Co in respect of the tied ***** pr 


premiums paia m mir 
Co in respect of the ti«* V" 
be an admissible allowance u 
if not under this clause r jjl r 
(25) l/mou 

Jouea 8 T C 72^ (C A.) 4) 

t JDroj Lid WJ£- LT ^ 

(1) [1954] 25 IT P 285 
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satisfied if the assets axe not at all used at any time during the accounting year 
Insurance charges m respect of assets which have been discarded before the account 
mg year or not used at all during that 5 ear would not be allowable under this 
clause(2) But the word "used” should be understood in a wide sense so as to 
embrace passive as well as active user When machinery is kept ready for use at 
any moment in a particular factory under an express contract from which taxable 
profits are earned, the machinery can be said to be used for the purposes of the 
business which earns the profits e\ en if it is not actually worked(3) Cases where 
the assets are not uholly used for business purposes are dealt with by sub sec (3) 
Thirdly, it is not necessary that the machinery plant etc should be used 
throughout the accounting year or durmg the whole of that year Even if they are 
worked for only a part of the year the assessee should be granted the full allowances 
permissible under els (tv) and (v) and not merely an amount proportional to the 
period of user(4) But after the amendment of Rule 8 m 1948, depreciation allowance 
permissible under cr^tn)~js now granted pfopbftio5ately~to the period of user 
The condition that the assets must be " used for the purposes of the business” in 
the accounting year, governs not only cl (tv) hut els ( 0 ), (vi), (m a), (w b) (mi) and 
(wit) as well(5) The principles stated above apply to cases under all the seven clauses 
Sub-sec (2) Cl (v) Current repairs —An allowance is granted 
by this clause in respect of the amount expended on current repairs The repairs 
must be to such buildings machinery, plant or furniture as are used for the purposes 
of the business, profession or vocation of the asseBsee As for the meaning 
of business user, see above under cl (tv), "Used for the purposes of the business , 5 
p 342 Sub sec (3) deals with cases where the assets are not wholly used for business 
purposes The words “plant and "paid 5 are defined m sub sec (5) 

As repairs to .business premises by a tenant are expressly provided for by 
clju) T his c lause may be Confined to cases where the assessee is the owner of his 
busmiss premises But a s regards machinery, plant^and furniture this clause 
wouETbe applicable whether the assessee^the owner'of these assets or has only 
the use modernise of them 

What the clause allows is the cost of current repairs only and not for renewal 
or reconstruction Buckley L J, said in Lurcott v Walcely <L WheeJer(Q) 

* ‘Repair* and ‘renew’ are not words expressive of a clear contrast Repair 
always involves renewal renewal of a part of a subordinate part Repair is 
restoration by renewal or replacement of subsidiary parts of a whole Renewal, 
as distinguished from repair is reconstruction of the entirety, meaning by the 
entirety not necessarily the whole but substantially the whole subject matter under 
discussion ” Thus constructing m place of the old a new chimney(7) a new 
reservoir( 8 ) a new emhankment(9), or a new roof as a part of the extension and 
improvement of the building as a whole(lO), would bo renewal or reconstruction 
and not “current repairs”, where having regard to the size and importance of the 
work, the thing reconstructed is itself regarded as * the entirety 15 On the other 


(2) Itadha Ktshen A Sons y C I T 
3 IT C 73 Bhikajt Venkaltsh v C I T 
1037 ITR 026 Central Provinces Manga 
ntse Ore Co y C J T 1937 ITR. 734 

(3) Per Beaumont C J 0 I T v 
1 isianath Bathe 1937 ITR 621 625 
C 1 T y Dalmta Cement Ltd 1945 ITR 
415 See also Thomas Merthyr Colliery Co 
v Dans 1933 IT P 12 25 

(4) C I Tv Dalmia Cement Ltd 
1945 ITR. 415 C J T v Sahana <t- 
Sons 1940 ITR 106 C / T v Motors A 


General Stores Ltd 1946 ITR 130 

(5) See Liquidators of Ptirsa Ltd y 
C J T [1954] 25 LTR 265 272 (SC) 

(6) [1911] 1 K.B 905 923/4 

(7) O Grady y Bullcroft Main Collieries 
Ltd 17 TC 93 

(8) Margrett v Loicesloft Water A Cos 
Co 19TC 481 

(9) Phillips y Whieldon Sanitary Potter 
tesLtd 33 TC 213 

(10) Tl itham Laicne y I R 34 T C 

20 


S 10 
( 2 )(v) 



344 


THE INDIAN INCOME TAX ACT 


tand, where in the context of the facts of the case, a chimnev was regarded ass 
w(vj subsidiary part of the factory premises, the cost of its reconstruction was allowed 
as repairs(ll) Likewise, renovation of the flooring would be allowable(Ha) 
Ordinarily the substitution in a machine of new parts for old and worn-oat parti 
is m the nature of current repairs or revenue expenditure^ 16), even if the old pub 
are required to be replaced after a very long period, say sixty years(llc) Eat 
the cost of any substitution of new parts which substantially change the identitj 
of the machine, effect a substantial improvement or result m a substantial eitensiM 
of the period of serviceableness, would be capital expenditure and would not bt 
allowable under this clause as the cost of current repaxrs(12) However, thee 
tests cannot be regarded as absolute, because the question is really one of fact iiA 
of degree(13) The cost of resurfacing with concrete the approach roads 
had fallen into a bad state due to several years of wear and tear would he conee 
repaira(13a) Likewise, the periodical renewal by sections of the rails anddeopeu 
of a railway line as they wear out by use constitutes merely current repairs an a° 
reconstruction(14) But substituting steel rails for iron rails would bo ca ? 1 
expenditure^5) The contrast is “between the cost of relaying the hne so « 
restore it to its original condition and the cost of relaying the line bo as to imp 
it While the former is recognised as a legitimate charge against income, 
extra cost incurred in the latter case m tho improvement of the hue is equ f 
cognised as a proper charge against capital,” as Lord Macmillan observe 
Rhodma Rlys Ltd v 1 T Collector( 16) 

„ In B “mltthan Sunderlal v C I T (17) the Allahabad High Court 

current repairs ’ means petty repairs usually earned out periodically aa 
not include repair or renewal costing a large sum of money which ha3 nor 
after a machine has been run for a number of years ’ It is submitted . 
definition of current repairs” is unduly restricted In the above men 
case the Allahabad High Court held that expenditure incurred m changing 
of the cables of a flour mill plant could not be allowed as a deduction ^ 
case(18) the same High Court disallowed the expenditure incurred by the as* ^ 
company in the re roofing of labourers’ quarters by using new tiles m P 
ones It is submitted that in both the cases the expenditure should . f 
allowed ei ther as current repairs under this clause or as revenue expends t ^ 
/be above interpretation put on the expression “current repair 3 i j 
Ailahabad High Court was dissented from by the Madras High Court in ^ 
v Srt Rama Sugar Mills Ltd (19) which was a case of replacement of an . ^ 
and which is considered below under cl (arc), p 409 It was also ^ 

by the Patna High Court-' - ~ ” 


Bombay H igh Court in New 

Co ( Devoniale ) 


ow under cl (arc), p 409 It was also . tie 

C I T v Darhhanga Sugar Co lid (l *la 
’ Shorroek Spg <L Mfg Co lid v C * ~*J—— 


(ll) Samuel Jones , 
Ltd v 1 Jl 32 T C 613 


d. Wty 


, l}, 1 ®) Manila! Abirchand Spg „ 

mM V T , t 1 ” 57 ) 31 ITR?427 
( 116 ) Bansilal Abirchand Spg <t jPrff 

ClT^rJtF [1Dj7 I 31 LTR 42? 
29 I T1121 SUS<iT C ° *** C 105C 1 

JV ttr Shorroek Spg «r Ufa Co Ltd 
t C , l - T tV? 50 ? 30 IT It. 338 7 6*> f£o 
C / T r Panjii Singh (19a3) 28 iTJt. 

(12) ratan Singh x ci T 2ITC 294 

(13) Margrett t Lourttr.fi Hater a Gas 

Co.^19 T v Hullerefi Mam 


Spg & Mfg <- ■.— .— 

C 1 T 2 IT C 234 llamayf^ 

▼ C/ T3ITC10 -.I [1^5] 

(13a) O I T v Sonjd S 1 
28 ITR 14 , ud x 1 f C 


Cclltenet Ltd 17 T C 93 ratan 


Rhodesia Slys 

4S fl 6) 1033 ITJt 227 23* jj'y <X *' 
»lso IFil/iam Latent r * 

(17) flD51J19lTJV3;« ^ 

(18) la nL R £*g r far 
Mills (1052) 21 IT B. 325. 

(10) (1052)21 ITAJ® 

(10a) (lO^)29lTJt.-J 
(106) (lOSCJSOlTR-MS- 
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the last mentioned caso the expression “current repairs” was held to denote repairs S 10 
which are attended to when the need for them arises from the businessman's view (2)(vi) 
point and which are not allowed to fall into arrears or to be accumulated 

Since this clause allows only current repairs the cost of arrears of repairs done 
in one year may not be held deductible under this clause but it may nevertheless 
be an admissible deduction under cl (xv) See under that clause, Current and 
accumulated repairs, ” post p 408 


DEPRECIATION ALLOWANCE 

An assessee is entitled to three types of depreciation allowance 
(t) normal depreciation allowance on buildings machinery plant and 
furniture which is deductible m determining the written down value 
(first paragraph of cl (in )), 

(it) extra depreciation allowance on machinery and plant for double or multiple 
shift t corhnq which is deductible in determining the written down value 
(Rule 8), 

(tti) additional depreciation allowance for not more than the first five jeara m 
respect of new buildings machinery and plant (even m respect of machinery 
and plant entitled to the development rebate under cl (tt b) ) which is 
deductible m determining the written down value (cl (vt-a)) 

The ceiling is provided by the rule that the aggregate of all the above depreciation 
allowances -should .m no ewe "exceed the original cost of the asset to the assessee 
(cl (e) of Proviso to cl (tu)) 

Before the amendment of cl (tu) by the Finance Act, 1956, over and above the 
normal and additional depreciation allowance, the assessee was also entitled to 
initial depreciation allowance m the first year only in respect of new buildings 
machinery and plant (not being machinery or plant entitled to the development 
rebate under cl (in b )) which was not deductible in determining the written down 
\aluo (second paragraph of cl (tt) ) But that initial depreciation allowance J , 
is no longer allowable m respect of buildings, machinery and plant installed after!'* 
the 31st March 1956 


The balancmg allowance which is granted in the year in which the asset is 
sold discarded, demolished or destroyed is dealt with under cl (vii) post 

The twenty five per cent development rebate under cl (tn-b) which has been 1 
introduced by the Finance Act 1955, is m addition to and does not form part of 
the depreciation allowance 


Sub -sec (2) Cl (vi) Conditions of allowance —The general 
scheme of tho Act is that tho income is to be charged regardless of the exhaustion, 
or diminution in the value, of capital To this somewhat hard principle of taxation 
an exception is afforded by this clauso which grants an allowance m respect of 
depreciation in tho \aluo of certain capital assets(20) 

So\cn conditions are necessary to entitle an assessee to tho benefit of 
this clause —■ 


(1) Depreciation allowance is confined to buildings, machi¬ 
nery, plant and furniture —The assets in respect of which depreciation 
, allowance is claimed must bo cither buildings machinery, plant or furniture 
depreciation in tho value of any other capital asset cannot be deducted 
f from business profits For instance depreciation m tho value of shares and 


(20) Burnley Steamship Co v Aifria 3 TC.273 
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1 ® e ® UT1 ^ ,e9 held as capital investments is not an admissible allowance( 9 I) Tie 
' ' ' V1 ' determination in any given case of what is or js not “machinery’ must, to alar? 
extent depend upon the special facts of that cnse{22) 4 harbour bed is not 
p ant(23) The word “plant” would not include, for the purposes of tins W, 
animals or the human body (24) “ Plant” is defined by sub sec (5) of this *cttf 

i 'chicles, boohs, scientific'apparatus and surgical equipment Ito 

| medical or otber professional practitioner would be entitled to deprecj 

l tion allowance in respect of his boohs(25) and of his motor car 


. (2) User m the accounting year —The allowance is m respect of 
only such buildings machinery, plant and furniture as are used (and are not mow 
capable of being used) for the purposes of the asses see’s business the profits 
which are being charged(l) Tho assets must be StrusedTtag the whole on 
least some part of the accounting'y^f 'ThTallowance is granted no* J 
depreciation as such, but for depreciation as a consequence of earning the iM 0 “ 
or whlIe employed m tho earning of income(3) But the word “used 
passive as well ns activo user and depreciation may be allowed m certain 
even though tho machinery has not been actually worked during the 
year(4) J.hc cases whero it was held that even if the machinery, plant etc 
not used throughout tho year but were used only for a part of the year, to** 
should nevertheless be granted tho full depreciation allowance P er “^ lb l e R j e 5 
is clause(5), have been in effect superseded bv the amendment w 1943 
uc now grants depreciation allowance proportionate to the per 10 , 

See farther supra under cl (tv), “Deed for the purposes of the business, I ^ 
if, however, the assets are not whoUv used for business purposes bat ttt" j 
for other purposes the assessee would ho entitled to only a proportion* 1 ' P 
the depreciation allowance (sub sec (3)) 

In some cases decided prior to 1939, depreciation allowance was granjJJ® „ 
this clause to the owner who had let on hire his building pl anfc 
funnture on the ground that the letting amounted to or was in coune ' 0 ^ 
and the assets were used for the purposes of business viz lettingW 
tie introduction of sub secs (3) and (4) of sec 12 m 1939 and 1941 
where an assessee lets on hire machinery plant or furniture belong^ ^ 
ou or together with buildings, he is entitled to depreciation , ^ 
allowances m accordance with the provisions of els (it;) fo) 

v F % n { a ~*? Uonal Bank Ltd v 31 IT P 203 „ Tid T C jL 

m “ 484 Cf Scottish Iniest (2) Liquidators of PurM _g« poft 

anUunZl C T° V .’ P «L rte * 3 T C 231 See T1954J25ITP 2b- 2<- (| jfC 'J 
ments 88 ty deprec,atl0n ln mves t Listen <t Sons r Cl T 193 7 Uj? 

Alt CaUUUa * Cossipore 

fW y . AIE 1922 PC 27 ^ T c I T 1937 ITB //ptf 

7Tc ^umbarlon Harbour Board v Cox Manufacturers Corpn Ltd * C ^ 

Suppl o? f EaTTn K° 0ld " 1945 J TP %***£ Kishen d So™ 1 C 

Shaw USSR'S?"? “ D i aphne v J945 I T P 415 C(ntrl lit |J 

SS-TS in Wi’Tihr’ 

sr? f }va%pu sc J pi* 

IJosotto Bros 1940 ITR 41 Macte V ^ 1 R 41 ■B? n g a J‘!2'n »5l In ^.,1 

HanvtM.nr.Co^ Ud v c 1 T ftMTj SLl Svy CtoSl 


n J V a T £ „ tonal Lank Ltd v 
X ! ‘ TC 184 01 Seom ,hl m e,l 
ment Trust Co v Forbes 3 T C 231 See 

3 &“ by ” 

414 ^ *t ?;So v 

7TO i ^ mbaTlon Barbour Board v Cox 

S US o? f p°TTr7 r° oId " 19 4 5 ITP 

CR? P a E 1 °f Berby v Aylmer 6 T C 
665 See post under cl (on) Write off 
y^r^ £ ° r animals p 356 

fiffll TC 0 ?^ d ^ 1510n ln Da P*™ ^ 

*- sa-Tt 

not include books oea 

(1) Liquidators of Pursa Ltd v C I *r 
{1954} 25 ITP »L 272 (SCI OnLu 
Co v C I T 5 1TC °57 q rf Jj ’ 
BMtc Bra IMO irn‘,1 Jiooiln,™ 
Manufacturers Corpn Ud v C I T [ 195 ^ 
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see 10(2) though the letting may not amount to a business and the profits from tho 
letting may be taxable under the residuary head sec 12 (But see under sec 9, 
‘Property held as a business asset ” p 295, and ante under ‘ Expenditure should 
have been incurred m connection with the assessee s own busmess pp 333 5) 

(3) " The property of the assessee ” —It is only m respect of the 
property of the assessee that depreciation allowance can be granted under this 
clause No depreciation allowance can be granted in respect of any capital ex 
penditure which the assessee may be obbged to incur on the property of others(7) 
An assessee would not be entitled to depreciation allowance if he is not the owner 
oFTho buildings machinery, plant or furniture, as the case may be, but has only 
the use orshort term demise of them(8) 


(4) Prescribed particulars —The prescribed particulars must be 
duly furnished b} the assessee If they are not furnished, the Income tax Officer 
would be justified in refusing to grant any allowance(9) (See below under *CI (a) 
of the Proviso Particulars,” p 351)r 

(5) Depreciation allowances not to exceed original cost — 
The aggregate of all the depreciation allowances made year after year 
(including initial depreciation under tho latter part of this clause(9a)) must not 
jn any case exceed the original cost to the assessee of the buildings, machinery, 
plant or furniture After the aggregate of all such allowances equals the original! 
cost of the asset tho benefit of this clause ceases to be available to the assessee in | 
respect of that asset (cl (c) of the Proviso) But the development rebate under \ 
sub sec (2)(tn b) is not part of the depreciation allowance and is not to be taken ! 
into account m determining whether the aggregate of the depreciation allowances , 
has equalled the original cost 

(6) Current profits deposit —No depreciation allowance is at all allow * 
able to a q wi^qny u nless the company fulfils the requirements of sub sec (2B) and ? 
the Rules as regards “current profits deposit” (See below under ‘Sub secs ^ 
(2B) and (2C) Current profits deposit ”, p 413) 


(7) Assets used by directors and persons having substantial inte¬ 
rest in company —In the case of companies a new limitation on the company s 
right to depreciation allowance has been introduced by sub sec (4A) which was insert¬ 
ed bj the Finance Act 1956 If the assets are used by a director or a person who has 
a substantial interest in the company within the meaning of sec 2(6C)(«i) either 
wholly or partly for his own purposes or benefit the Income tar Officer may dis¬ 
allow the whole or a part of the depreciation allowance to which the company 
would otherwise be entitled, if in the opinion of the Income tax Officer what he 
proposes to disallow is “excessive or unreasonable having regard to the legitimate 
busmess needs of the company and the benefit derived by or accrumg to it 
therefrom’ 


Fixed percentage of depreciation allowance, irrespective of 
actual wear and tear — The a ssessee 13 entitled as of right to the full 
amount of the allowance presenfied^by "Rule" 8‘'of the Rules made under 
a1?c~597ircespcctiv& of the actual wear and tear caused to the assets m question 
A5fthe so\erdt'ltenls of allowance mentioned in this sub section are cumulative 


(7) Poona Electric Supply Go Ltd v 
GIT 1946 IT It 618 

(8) The English statute is differently 
worded Sec Union Cold Storage Co Ltd 
t iSimjwon 22 T C 647 (G.A) overruling 


Heyhoe v Slough Theatre Co Ltd 17 T C 488 
(9) Huthularuppan Chettiar ▼ C I T 
1939 IT R 76 

(9a) Cf Popular Ltd v C I T [1955] 28 
ITR 309 


S 10 
<2)(v.) 
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S 10 and not mutually exclusive, an assessed would be entitled under this chtiM „ 
(2) (vi) depreciation allowance in respect of a certain asset although be may also 
allowed under cl (e) the cost of repairs to the same asset(lO)- r j ^ 


Railways and tramways —A Notification issued under sec 60 pw t 

case of a railway or a non electric tramway, in lieu of the allowances g. 

els ft?), fut) and (tut) of this sub section, an allowance may he granted, a P - 
of the assessee m respect of the actual expenditure incurred on rep ^ , 

ments and renewals(ll) 3 ’*' * n . Jl 

Insurance companies —Depreciation allowable to life insurance ‘ 

all mutual insurance associations is dealt with post ^undw ^ f s 

** Appreciation or depreciation of securities and other assets ,p^o*' x f * ^ 

Basis of allowance—Written down 1 value or on 3^ V 
jSti&-$ec (5) —Buie 8 prescribes different percentages of depreci ,,^ ^ 

ftll* Al (TetroTtf. f'lotfco.i r\X nonatg nnn'flnfflflft bemtr fixed Wltll 6“ . jf 


for different classed of assets,—the percentage being fixed with S* ^ ^ 
life of the asset In the case of ocean going ships, the prescribed I* ^ fa _ 
depreciation allowance is to be calculated on the original cost oi . 0 fftt *• 
assessee 3n all other cases it is to be calculated on the wntten do * ¥ 

asset “Written down value” is defined by sub sec (5) of this sec i < - y 

In the case of assets acquired tn the accounting.year, the wnt s “ 
mc aflrtbrwcfKo? cost tef the assessee (sub sec (5){o))> except in ^ ^ 

(a) Where before the date of acquisition by the assessee the and ** 

any time used by any other person for the purposes o ftsarf* i 

the Income tax Officer is satisfied that the m * m ’? UI £V+ lon 1 

of the assets to the assessee was to claim higher deprec th* ^ 

such an amoimt should be taken as the actual cost to frupectisS 
Income tax Officer may, with the previous approval ^ * 

Assistant Commissioner, determine (first Proviso to bum cea^ v 

(b) Where assets which had once belonged to the assessee ( 

to belong to him by reason of transfer or otherwise, < * 

the assessee, the cost of re acquisition should be “ tsc ® r0 ,v actual co®* 
coat to the assessee should be taken tn all cases to do , "jjy jiloftf 
the first acquisition to the assessee less all deprecation ^ken^t*" 
to him I».othex v ,wprds, the wntten down valuo hTt STgl S- 

asset eeaaed to belong't<f'tEe'assessetTehouid be i 

cost of re acquisition (second Provwo'to sub sec ft* m 

Serted'by the Fmdncd Act, 1955, but applies t®,, , BS3 j' l j+ » i . 


earlier year) ' t 

(c) Where an asset is transferred by a company to a 

subsidiary is resident in India, (ti) is registered w*® er If 

pamea Act 1956 and (in’) the whole of its share captain ^ to 
parent company or by the nominees thereof, the cost c* th« 
subsidiary is taken to be the cost or the written down vw‘ 


may be, to the parent company and the parent company V* 0 *** 

tax on any capital gaum ana mg from such transfer l ' 
to sec. 128(1}} _ 

jta* Stngk r C I T A J R thU Act. ' 

L 482. Th« contrary principle (11) Notification ho- **>■ p; r S, 

. In Kir Co r X™- VU* VoL •' * 


{10} Kata* StngX r C I T AJ R 
1028 Mad. 482. The contrary principle 
laid down ia Cal*do*xa* Rig Co y 
Ba*Xt 1 TO. 4S7 -will not apply under 


I)II .nonuv**-— ' . . 

Jane IS>27 XiS* Vet ■ 
dir A p 263. 
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la the case of assets acquired before the accounting year, the written down value 
means the actual cost of acquisition less the aggregate of all deductions for deprecia¬ 
tion a ctually jilloiccd (and not merely allowable) to the assessee an past years(12) 
(sub-sec (d)(6 )), any depreciation earned forward under cl ( b) of the Proviso to 
sub sec (2)(vi) bemg deemed to be depreciation actually allowed (Explanation to 
sub sec (5)) An exception to this rule is provided by the first Proviso to sub sec 
(5) which enacts that where a building previously the property of the assessee 
is brought into use for the purposes of business after the 28th February 1946, the 
written down value means the actual cost to the assessee reduced by an amount 
equal to the depreciation which would have been allowable had the building been 
used for the purposes of business since the date of its acquisition by the assessee 
(Cf fifth Proviso to sub sec (2)(t ii)) The effect of the first Proviso to sub sec (5) 
and the fifth Proviso to sub sec (2)(t») is that an assessee who brings mto business 
use a building already depreciated in value cannot claim depreciation and write off 
allowances on the basis of the original cost 

In the case of assets acquired by the assessee by way of gift or inheritance, 
the written down value should be taken to be the wr itte n_down value m the case 
of the previous owner or the market value whichever is less(13) It is now so 
provided by Bub sec (5)(c) which was inserted by the Income tax (Amendment) 
Act 1953 with effect from the 1st April 1952 

It is obvious that since the written down value” would dimmish year after 
year and the depreciation allowed is a percentage on the written down value the 
amount of depreciation allowance would also diminish year after year 

As the prescribed percentage of allowance is different for different types of 
assets, and the written down value may also vary with several assets of the same 
type the allowance for each asset may have to be computed separately, and then 
the total of the several items of allowance may be deducted as one lump sum under 
this clause(14) 

Cost to the assessee —Sub sec (5) —There are three purposes for which 
it is necessary to ascertain the original actual cost to the assessee of the asset in 
respect of which depreciation allowance is claimed ( 1 ) The cost 13 the basis of allow 
ance in respect of ocean going ships (u) The written down value is calculated 
with reference to the cost in the case of other assets (in) Under cl (c) of the 
Proviso to sub sec (2)(e») the aggregate of all depreciation allowances must not 
exceed the ongmal cost to the assessee and therefore it would be necessary to 
ascertain the ongmal cost in order to decide whether the assessee is no longer 
entitled to the benefit of this clause 

Where an assesseo acquires the business of another, the ongmal cost to be 
considered for the purposes of this clause is the original cost to the person who is 
being actually assessed (* e the value at which the assets are taken over by him) 
and not the ongmal cost of those assets to the previous owner of the business(15) 
This is estabbshed by the decision of the Privy Council in C I Tv Buckingham 
A Carnatic Co (16) The Privy Council further held m Indian Iron d Steel Co v 
C I T (17) that where the successor to the business was assessed under sec 26 on 
his own profits as well as on the profits of his predecessor in calculating the 


(12) C 1 T t Kamala Mills Ltd 1949 
ITB 130 Cf Rajratna Naranhhai Mills 
v C I T 1950 ITR 122 (before amend 
ment of sub sec. (5) in 1941) 

(13) Cf 0 I T v Solomon <L Sons 
1933 ITR 324 The question was left 
open in Corpn of Birmingham v Barnes 
19 TC 195 217/8 (HL) 


(14) Charenle Steamship Co Ltd v 
Wilmot 24 T C. 97 

(15) C I T y Saraspur Mills Co Ltd 
6ITC 1 Mohram Roshanlal Coal Co v 
C IT 1933 ITR 329 

(16) 1935 I T P 384 overruling Massey 
A Co Ltd v C 1 r AIR 1929 Mad 453 

(17) 1943 ITR 328 


fs 10 

(2)(v,; 
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S 10 predecessors profits depreciation should be determined with reference to the co ^ 

(2)(vi) him (the predecessor), and in calculating the successor’s profits depreciations oiu 
be determined with reference to the cost to him (the successor){18) J* us , r 'j 
would apply whether the transfer of business takes place at the end o a < 
year(19) or in the middle of a fiscal year(20) The principle is now made c ea: } 
the second Proviso to sec 10(5), and sec 26(2) 

When a man pays for a certain property, the pnce paid is the cost t°h®^ 
it is immaterial whether someone else has recouped him what he has spen _ 
in ascertaining the cost of new supply lines to an electric company, it w . 
he an irrelevant consideration whether the consumers had contnbu e ) 9 

towards the capital cost of the hnes(21) Where a corporation construe ^ 
way track and received a certain payment from a company for t 

track was constructed and also received grants from the Unemp oym ^ 
Committee towards the cost of construction, the House of Lords 
payment by the company and the grants should not be deducted in - 
the actual cost to the corporation of the tramway track( 22 ) -putt ® -pj 
to sub sec (5) now pnmdes that m determining the wnttenaown ^ j 

cost of the assets to the as°essee should be reduced by that portion y ; 

any, which has been met directly or indirectly by the Goiernmenl 
or local aulkonty(23) That Explana tion does^not affecMhe gc on j* 0 t^t 
seVoufc above m its application to cases where the cost is recouped y I 
j than the Government or a public or local authority(24) 

Fictitious figure of cost—The original cost of an ^, «ce 

entirely a question of fact, and if the circumstances show that ^ #ntic . 
arranged to put a fictitious price on his assets it is open to the in ^ j 
nties to refuse to accept that pnce and to ascertain what the oc 
was(25) ^ ^ 

The Income tax Officer is not bound to base his calculation of d* 

%aluo for the relevant assessment year on the wntten down v: *j u ® 0 f orf-^ 

preceding j ear If a wrong figure was taken in earlier years as the 8 , « 

cost, the Income tax Officer should determine for himself the ^ & 5 

onginal cost m ascertaining the wntten down value for the re c _ £ 

ycar(l) Likewise, any arrangement between the assesseo and 0 *ri> 

one 3 ear to treat the value entered in the assessees balance 8lie ® ^ ^ 
cost would not estop the assesseo from challenging the nrrangcm_^ >a i C { ccC* 
quent j ear and claiming depreciation allowance on the wntten ^ 

puted with refertnee to the actual cost{ 2 ) --- 

-— 

Th« LidIo *T*V I9.J r ’ 


(IS) Under the amended Act the dejire 
ciation would bo on the basis of the cost (to 
the predecessor or to the successor u the 
case may be) less the depreciation previously 
allowed to the aaseaee See above under 
M 15asis of allowanco—tl ntten down value 
or original cost p. 34S 

(19) C J T x Luthngham d Carnatic 
Co Lid 193^ ITU 3S4 (1 C)j 6 J T 
T Jdajjfao* Dock Ltd 193s I T I 124 

(20) Jndtan iron «f bt tl Co Ltd v 
C l T 1913 ITIL32S(I U) 

(21) C t T v / txma LUctnc Supply Co 
Ltd 1916 iTJt 622 t C 1 T ▼ J ancAt 
Xu'tnc Supply <■<> IjJ U a -»*1 -C 1 T S>J 

(2') terpw. of J irrtir^K an r liamtt 19 


(23) The tiph* *Art! 1^ ’ 
Ioiome t»i 

to-U, iXBUj ygt 

<- u-uwjMiJSjrfTa'L . 

▼ MalAxradat MoAlf l * ^,,1 

c i r * c 1 

(.) AUaUiod *1 L,r 
IH.*6 
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Initial allowance for new assets —Where buildings were newly erected 
or where machinery or plant (but not furniture) being new was installed, afterjhe 
31st M arch_I945 and before the 1st April 1956, an initial allowance was granted under 
this clause inT addition to the normal depreciation allowance (Cf sec 4(3)(£») 
and sec 10(2)(w a)) However this initial allowance was only for the year of 
erection or installation and not for an) subsequent > ear It was not to be deducted 
in determining the written down value for the purposes of cl (w), * e , for the purpose 
of computing the normal depreciation allowance, but it was to be deducted in 
computing the written down value for all other purposes of the Act, eg m computing 
the written down value for the purpose of determining the amount of capital gains 
(2o) 

If an assessee erected a new building or installed new machinery m one account 
ing year and commencedJiusiness in the. next accounting year the right to the 
imtiaT^epjeciation ^allowance was_ completely lost the initial allowance could 
not he claimed m the year of erection or installation because the assets„were not 
used for the purposes of business in that year, a nd it could hot be claimed in the 
nexf^aiL£ecauseJha,erection > orinstalIation did not take place m that year(2h) 

Cl (a) of the Proviso Particulars —An assessee is not entitled to 
depreciation allowance unless he furnishes the prescribed particulars In respect 
of these particulars, the assessee has to fill in the form prescribed b)rRule_19 of the 
Rules made under sec 59 If the requisite particulars are not "furnished the 
Income tax Officer may make his own valuation of the assets and determine, as a 
question of fact, the amount of allowance to be granted(3) or he may even refuse 
to grant any allowance at all under this clause(4) Where an assessee does furnish 
the particulars but the Income tax Officer disbelieves them, the Income tax Officer 
cannot decline to grant any allowance but should call for evidence and arrive at his 
own finding regarding the original cost In such a case the assessment may be 
postponed until the assessee has had on opportunity of producing evidence in sup 
port of his claim and, if that evidence is not satisfactory until the Income tax 
Officer ascertains the correct value(5) 


Cl (b) of the Proviso Set-off and carry-forward of deprecia¬ 
tion allowance —The tax_is_chargeabIo under this section-on the aggregate 
o f jprofita of all tlie~“busmcsse scamed on by^the assessee Therefore, if the 
profits ol a particular business are insufficient to absorb the depreciation 
allowance permitted by this section, the allowance (like any other business loss) 
can be set off under tins section agamst the profits of any other busmcss(G) (See 
supra under sub sec (1) Where assessee carries on several businesses Set-off 
of losses,” p 322) If however, there aro no profits chargeable under this section 
or if the profits chargeable under tlus scction arc insufficient to cover the depreciation 
allowance, the amount of the allowance may be set off nnder section 24(1) against 
profits charftCablc~tmd cr 'an y other he ad Jot that.year(7) If still some part of 


(2a) Popular Ltd x C I T [1055) 
28 I Tit 30!> 

(_ 6 ) Machinery Manufacturers Corpn 
Ltd t C I T [10^71 31 I T It 203 

(3) PamanalAn Ltddiar v C I T 3 
LTL 10 

(4) Mnthularuppan Chellutr v C I T 
193JITR 76 89'1)0 

(5) Ihsheshar Prasad rarshetam Das v 
C l 1 7 II C 74 

(C) Suppan Chtttiar d Co v C I T 4 
lit 211 Ballarpur Collieries v <7 / T 4 


ITC 2j 3 The ruling m Karan Itahs 
Muhammad Shafi V C I T 3 ITC 4>r3 
that under this danse depreciation allowance 
can he set off against proGts generally from 
whatever sonreo derived and chargeable 
under any head is incorrect 
(7) Suppan Chettiar d. Co v C 1 T 4 
ITC 211 la n LaxmicKand Jatpona etc 
Mills 19u0 I T It 919 4 mbit* StIL MtlU 

Co Ltd t C I T tl9o2] 22 IT It. 05 
{nnabsorbed depreciation allowance act off 
agamst capital gams) 


s 10 

(2)(v.) 
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the depreciation allowance remains unabsorbed, it may be earned fonvanl nsfo 
this clause to the following year and setoff against that years profits cisigei* 
,under this head, and so on for succeeding years The clause, as amended W h 
, makes it clear that in cases where the assessee is a registered firm the above psa 
’pies are to be applied in the individual assessments of its partners 

The Supreme Court considered the effect of this Proviso mC J T v 
Steamship JUnes(8) and held that the words in this Proviso, a year v c ( 
pnor to the first day of Apnl 1939,” refer to assessment year, ana no 
year, ended pnor to that date 

l The right of carry forward granted by this clause presupposes the 
of business m the year to which the allowance is earned forward i r 
of a dead business cannot he set off against the profits of »living 
supra "Na.allowances in respect of dead business,” p 336) t 
must he contmued~By'ihe assessee'himself theunabsorheddepreciA 
cannot be assigned to the transferee of the husmess(lO) The nvy ^ 
in Indian Iron d Steel Co v C 1 T (11) that if a business is 
the unabsorbed depreciation allowance of the previous owner ec 
loss and cannot be earned forward by the successor in business 0 ^ ts ]up(l 4 ' 
such successor’s profits in any year subsequent to the change i 
Nor can the previous owner claim to carry forward the una sor 
allowance of the busmess which he has assigned to another(13) ^ 


This clause is confined to the carry forward of depreciation aho*® 1 ^ ef tb 
sec 24(2) deals generally with the carry forward of any loss i nce (o t* 


sec 24(2) deals generally with the carry forward of any loss ,, wance 
| section This clause allows the carry forward of depreciatio , . " lt3i sc^ 
I subsequent year without any time limit, whereas under sec jr , iJ 

ment in 1955, a loss could be earned forward only for a P®J* . f QT a pertw * 
after its amendment in 1957 a loss can be earned forward o y 
eight years 

Cl (6) of the Proviso to sec 24(2) requires that other j 

_ i it.' - r.tc * Tmstne«s in a p 


| earned forward and set off against the profits of a business in a bsM* , 
* pursuance of the provisions of that sub section and it 19 only ^oold 


, 1 _-t-w.iowiu Vi UIW ouu - , veaIS 

profits Btill remains that the depreciation allowance oi pa-* / ^ 

off against such balance of profits(14) This mures to the bene _ ^ deP T *‘ i *i 
> for the nght of carry forward given by this clause in j on ger w c *‘~ 

| allowance can be availed of in later years when other losses can 
| forward under sec 24(2) „ n , orc c> H '* 


Cl (c) of the Proviso —See supra under the heading 
allowances not to exceed original cost ” p 347 

Sub-sec (2) Cl (vi-a) Additional depreeaWJ , 9) « f* 
in respect of new assets —This clause, which was ^ j*Tj owan <* * 
additional depreciation allowance (over and abovo the irtdw* f 0 { 
formerly available under the second paragraph of cl (cO) 
newly erected and new machinery and plant (but pot fgtnitugw- 


(8) [1051] 201TII 672 
(0) South Indian Industrials Ltd v 
C I T 1033 ITR.I1 CITY DuU s 
Trust 1942 IT R 477 

(10) Indian /run <t Steel Co T C I T 
I M3 ITR. 323 (Pa) United Steel 
Cot ▼ Cuttinoton 1911 ITJt SappL 20 

(H.U 


(II) 1W31 , 

1010ITR 7 
(14) Sto Laxrni ^Ti-i 
Inn 105OI.TR.»»» r 
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31st March 1948 But the additional allowance under this clause is confined to f S 10 
not more than five successive assessments falling within the period the 1 st Apnlj[(2)(vi-h 
1949 and the 31st March 1959 Further, it is deductible in determining the written I 
down value, unlike the initial allowance granted under the second paragraph I 
of cl (tn) * 

The following Proviso to cl (tn a) was omitted by the Finance Act, 1955, with 
effect from the 1st April, 1955 

"Provided that where, m respect of such machinery or plant, the assessee 
establishes that the market value of similar machinery or plant on the 31 si 
day of March immediately -preceding the last financial year tn which the further 
sum referred to tn this clause is admissible is lower than the original cost, then, 
subject to the pro\isions of clause (vi), there shall be made tn the assessment for 
such last financial year a further allowance (which shall be deductible m deter 
mining the written down \ alue) of an amount by which the written down value 
of the machinery or plant as on that date (without deduction of the initial 
depreciation admissible in the first 3 ear) would have exceeded the corresponding 
written down value thereof as on the same date if the market price of the 
machinery or plant had been taken as the actual cost to the assessee 
In the above Proviso the words in italics were substituted, respectively, for "on 
the 31st da} of March, 1953 and ‘m the assessment for the year commencing 
next after that date” by the Income tax (Amendment) Act 1953, with effect from 
the 1st April, 1952 

The additional depreciation allowance under this clause would not be allowable 
to a company unlcssjth g company fulfils the -requirements of suITsff c''(2B ) and the 
Rul^as. jeg ard?'"current p rofit s dep osit’ (See Helowundcr ’ tr BuFsecs' (2B)“and 
(2Cjf Current profits deposit 7 p 413) Further, the additional depreciation 
allowance like the normal depreciation allowance, may also be wholly or partly 
disallowed b} the Income tax Officer m the case of a company if the assets of the 
company are used by a director or a person having a substantial interest in the 
company either wholly or partly for his own purposes or benefit (See ante under 
Sec 10(2)(tn), "(7) Assets used by directors and persons having substantial interest 
m company’ p 347 ) 

Sub-sec (2) Cl (vi-b) Development rebate —This clause was 
inserted by the Finance Act, 1955 It grants a development rebate in respect of 
machinery and plant, provided 

(а) the machinery or plant is new and has been installed after the 31st March 
1954, 

( б ) it is used wholly for the purposes of the assessee’s busmess(15), and 

(c) the particulars prescribed for the purpose of cl (tn) (le depreciation 
allowance) have been furnished 

The development rebate is equivalent to twenty five per cent of the actual 
cost of the machinery or plant to the assessee and is allowed m respect of the year 
of installation It is not a part of the depreciation allowance and is granted over 
and abote the full recoupment of the total cost by way of depreciation allowances under 
els (tn) and (tn a) and balancing allowance under cl (tnt) 

The development rebate would not be allowed to a company unless the company 
fulfils the requirements of sub sec (2B) and the Rules as regards ‘ current profits 
deposit’ (See below under "Sub secs (2B) and (2C) Current profits deposit 
p 413 ) Further, the development rebate, like depreciation allowance, may also 

(15) On the other hand depreciation assets partly used for the purposes of 

allowance is permitted even m respect of business 

23a 
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S 10 be wholly or partly disallowed by the Income tax Officer in the case of a 
(2)(vu) if the assets of the company arc used bj a director or a person having as™ 
interest in. the company either wholly or partly for his own purposes or Mae 
(See ante under Sec 10(2){vi), “(7) Assets used by directors and persons navug 
substantial interest in company”, p 347 ) 


Sub-sec (2) Cl (vu) Balancing allowance m respect 
or discarded property —This clauso grants a balancmg ahowancc 
of building, machinery or plant which has been sold or discarded or ae - 
destroyed “Plant” is v defincd by sub see (5) “Furniture, TJffKS 1 ’. 
m clsJ-{tv) r (u)-and (vt), is^not^the-subject of allowance, undeT - ^ 
\In order to attract the operation of this clause the building, macnin 7 
ilmust be such as has been used for the purposes of the business, projesswn ^ 

mor at least a part of the accounting year(16) (See supra under c 1*®) ^ ^ 

'the purposes of the business,” p 342 ) It is immaterial whether ^ 

sold while the business continues or merely for the purpose of win g y f or other 
Cases where the property is partly used for business purposes an p ; mUst j* 
purposes are dealt with by sub sec (3) Each discarded or ® 0ltt {{u3 c j 3 n.e 
considered separately, although the several sums to be allowed 1111 flSses ^ni eEt 
are finally added together so that the amount deductible appears in 
as one lump sum(17) > i ^ 

In respect of property which is discarded or d em °lisbed or 
allowance can be granted only for that accounting year iu wmen f . s 
been actuall} discarded or demolished or destroyed(18) This c w ^ ere s 

if the property is used in the Tenant accounting year(19) There' 
perty is discarded in one year and sold in a subsequent year the 
the allowance in the year m which the property is discarded, ana . ^ the 
property is sold and claim the allowance in the subsequent yea® 1 nce js*W 
takes place In respect of property which is sold the basis 01 0 f propc^ 

excess of the written down value over the sale price , while in a i] ow sncei**' 
which is discarded or demolished or destroyed the amount ot ^ thi* c i * 
excess of the written down value over the scrap value The hen ^ jett*- 1 
cannot be claimed unless the amount claimed by way of allow 
written off in the books of the assessee (first Proviso) gjf^ 

Compulsory acquisition of an asset by the Government c ^° gg 0 f tie p. f ' 
as a “Bale’ withm the meaning of this clause and therefore ^cb ar £q <■ 

paid upon acquisition over the written down value cannot be or 0 g ^ 

In order to entitle the assessee to an allowance under this assrf*^ 

other clauses of this sub section, it is necessary that the busiu p art® 
which the allowance relates should'be" carried on,for 
relevant accounting year otherwise sec 10 itself wo uld have 0 

amfords Road TraMt**" ^ 

tub-s*e 


(16) Liquidators of Puna Lid v C I T 
[1954] 2jITR 265 (SC) 

(!6a) National Syndicate v C 1 T 
[19j7] 311T R. 396 


(19) Liquidator* of Purta Ltd v C 1 T 


Bramford 
TC 145 

the as3ca*«« 
p 324 
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If the business has been discontinued earlier, the allowance cannot be claimed S 10 
against the profits of another separate and independent business earned on bj tho (2)(vn' 
assessec(22) 

The balancing allowance would not bo allowable to a company unless the com 1 
pany fulfils the requirements of sub sec (2B) and the Buies as regards “current 1 
profits deposit’* (See below under Sub sees (2B) and (2C) Current Profits j 
Deposit”, p 413 ) Further, the balancing allowance, like depreciation allowance, ’ 
rna) also be wholly or partly disallowed by the Income tax Officer in the case of a 
company if tho assets of the company arc used wholly or partly by a director or a 
person having a substantial interest in the company for Ins own purposes or benefit 
(See ante under sec 10(2)(t*t), “(7) Assets used by directors and persons having 
substantial interest in company,’ p 347 ) 


Second, third and fourth Provisoes —The following principles underlie 
the second, third and fourth Provisoes 


The aggregate of the depreciation allowances under els (t*t) and (ti a), the 
balancing allowance under this clause, and the sale pnee or scrap value, would 
recoup the assessec the entire capital cost of buildings, machinery or plant But 
where the assessee is able to recover in full the written down value out of the sale 
price, or the scrap value and the insurance, salvage or compensation moneys, the 
benefit of this clause cannot be claimed, for the object of this clause is only to recoup 
the balanco of tho capital cost after deducting the total depreciation allowances 
Further, if tho sale proceeds, or the aggregate of the scrap value and tho insurance 
salvage or compensation moneys in respect of discarded, demolished or destroyed 
property, exceed the written down value, such excess would be taxed as profits 
to the extent of tho total of depreciation allowances granted m tho past In other 
words, the Revenue takes back what xthad given by way of depreciation allowance ul 
"pYecedingyears, for otherwise tho rosult would be to recoup tho assessec an amount 
in excess of lus original cost This is the effect of the second and fourth Provisoes 
which are thus not really provisoes to the main clause which provides for an allo¬ 
wance, but are themselves substantive enactments imposing a liability (22a) 


The second Proviso brings to charge the excess of the sale price over the 
written down value and it applies not only to cases where some of the assets are 
sold but also to cases where the whole business undertaking is sold(22h) If, 
however the sale price exceeds the original cost, such excess over the original cost 
would not be chargeable under this Proviso, though it may be chargeable as capital 
gams under sec 12B The effect of this Proviso, in other words, is that where the 
sale proceeds plus the aggregate of the depreciation allowances already made 
exceed the original cost, the excess or the aggregate of the depreciation allowances, 
whichever is less, is taxable as profits (Cf cl (c) of the Proviso to cl (xiv) of this 
sub section ) The amendment made by Act LXVII of 1949 makes this Proviso I 
applicable whether the sale of a building machinery or plant takes place “during 1 
the continuance of the business or after the cessation thereof But if the sale is \ 
effected in any year subsequent to the year of the closure of the business, this >* 
Proviso cannot possibly apply, for sec 10 itself would have no application m such * 
year to the defunct business(23) The Supremo Court held in The Liquidators of ’ 


(22) Ganga Glass Works y G 1 T [1951] 
19 IT R 126 See further ante No allow 
ances in respect of dead business 
p 336 

(22a) Crown Flour Mills v C J T 
[1956] 29 IT R 733 


(225) Akbar MJg rf. Press Co Ltd 
(in Lxq) v C 1 T [1957] 31 ITR 
99 

(23) See under sub sec (1) Business 
should have been carried on by tho assessee 
m the accounting year p 324 
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Sub-sec (2) Cl (ix) Land-revenue, local rates and municipal S 10 
taxes —-This clause authorises a deduction on' account of land revenue, (2)00 
local rates and municipal taxes in respect of such part of the premises as is used 
for the purposes of the business, profession or vocation In any case where land- 
revenue a local rate or municipal tax 13 not wholly referable to premises occupied 
for business purposes, the assessee, on establishing the portion of the revenue, rate 
or tax which is so referable, would be entitled to deduct such portion under this 
clause(3) Cesses, rates and taxes levied by a foreign Government would also be 
covered by this clause 

Local rates let led upon the owner of a mine, not in respect of any buildings 
or land which may be described as business premises but in respect of the annual 
output or the annual despatches of the minerals abstracted, arc not covered by 
this clause which only deals with revenue, xatej>rjtttrj)n premises , but such local 
rates maj^bc^deductiblc under cl (xi>) as reye nuejms mesi c xpcnditurc(t) 

Any gum paid on. account of any cess, rate or tax levied on the profits or gains 
of any business, profession or location or assessed at a proportion of or otherwise 
on the basis of any such profits or gains is not allowable under this clause , it is 
Only if the levy is irrespective of profits that it would be an admissible deduction(5) 

This is now expressly provided by sub sec (4) (Sec notes under that sub section) 


Sub-sec (2) Cl (x) Bonus and commission—Subject to the specified 
conditions, a bonus or commission paid to an employee is allowable under this 
clause Qnecondition is that thfe sum paid to the eraployeo as bonus or commission j 
should notTlaV6'been''pa)able to him as profits or dividend if it had not been paid! 
as bonus or commission This is to pretent the members of a private company or 1 
an association from escaping tax by distributing their profits, by way of bonus 
to themselves as employees of their own concern instead of distributing the 
moneys as dividend or profits But unless the same sum as is paid by way of bonus 
or commission would otherwise have been payable to the employee as profits or 
dividend, the assessee cannot be deprived of the benefit of this clause Thus 
where the Bhare holders of a private company are also employees in their own com 
pany and receive ft bonus by reference to their salaries and not to their share 
holding in the company, the bonus would be an admissible deduction under this 
clause, for m such ft case the employees may get more or less by way of bonus than 
they would have got by way of dividend(6) The^other^ c onditio n of allowance] 
under this clause is that the amount of the bonus or commission must heYeasonablc ,» 
having regard to (a) the pay of the employee and the conditions of his service, j 
(6) the profits of the business of the year, and (c) the general practice m similar? 
businesses If the conditions of this clause are not fulfilled, the assessee would not | 
be entitled to claim a deduction under the residuary clause cl (xv), in respect of | 
the bonus or commission , otherwise the result would be nullification of the express* 
conditions laid down by this clause which specifically deals with the subject- 
matter^) See further post under cl (xv), “Expenditure must not be covered by 
els (t) to (xiv) ’, p 369 


(3) C I T ▼ Qurupada Dutta 1946 
ITR 100 lOo (PC) 

(4) In re K M Selected Coal Co AIR 
1924 Pat 670 

(6) Cf raja Jyoli Prasad Singh Deo 
In re II TC 103 C I T v Shiva Prasad 
Singh 2 IT C 67 Howrah Amta Light Rly 
Co r C I T AIR 1928 CaL 679 (S B ) 


C I T v Mafia rant JanLi Ktiar Sahiba 
[1956] 29 ITR 10 

(6) Loyal Motor Service v C I T 1946 
ITR 647 

(7) Subodhchandra Popallal v C J T 
[1953] 24 I T R 566 Rayaloo Iyer <6 Sons 
v G I T [1954] 26 IT R 26^ 290 See 
also Tata Sons Ltd v C I T 19^0 ITR 
460 469 
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This clausa applies to oil coses of bonus and commission irrespective 
question whether the payment is -voluntary or under a contracts MS 
Therefore even in the cose of a contractual obligation to pay bonus or co 
the allowance ahould be restricted to such omount as is reasonable 8 a { 
to the three factors mentioned in this clause(8) Conversely, the ^ 
bonus or commission is paid ex gratia or in excess of the contrac na ^ 
not necessarily mean that it is unrcasonablc(9) In determining t e r^ ^ 

of the amount of bonus or commission, the taxing authorities s ^ ^ ^ 
the three factors into account at the same time and not mere y 
them(10) f view of 

The question of reasonableness has to bo decided from ^ gutyctive 
commercial expediency and normal business prudence .ov^dbr^b-ec^) 
standard of the assessing authonties(lOo), except m cases cov ^ r . opinion 

where the determination of what is reasonable is expressly ie 4 bj 

of the Income tax Officer” (See, further, notes to sub sec ( !>r^’ mJ ^ na l 
No part of the payment can be disallowed under this c 
on record to show that the omount paid was unreasonably big l ^ ^ 

Where commission is payable at the rate of a particular peme deducted m 
“net profits', neither income tax nor excess profits 

order to arrive at the net profits, according to the Madras; ) , 3 profit 

. High Courts The Bombay High Court(13) has taken the { L e point 

! tax should be deducted The English and Indian authorities , ^ i Court 
been reviewed m Shyamlal Pragnaram v C I T (14) by the 
which held that the question is one of construction of the agree ^ ^ 

Where the owner of a business engaged managers on ^ 
giving a certain percentage of the profits to the owner, the man » t jj e owtf 
the balance of profits to themselves as remuneration, it vras ^ clam.® 1 
was not entitled to deduct as bonu3 ' or ‘commission 
share of profits paid to the managers(16) 

Sub-sec (2) Cl (70) Bad debts and 
Conditions of allowance —This clause grants an m , lD resp^V, 
of bad and doubtful debts of a business, profession or vocatio . ^ bad* 

irrecoverable loans in the case of banking or money lending b Qever was 
pre supposes the existence of a debt and in cases in wmrt _ c lause(l6) 
debt owing to the asse«see, no question can arise of invoking t 

Six conditions govern the grant of an allowance under this claas ^ o* 
I The debts or loans must be in respect of a business w 

by the assessee in the relevant accounting year - - i 

[1953] 23 ITR I 6 Ljr*[i&3‘’ 4lT 
General Milt* M v OJ * 1 


(8) Subodhchandra Povatlal v C I T 
[1953] 24 I T R 566 

(9) Shyamlal Pragnaram v C 1 T 
[1955] 27 ITR 404 

(10) Subodhchandra Popatlal v C I T 
[1953] 24 ITR 666 

(10a) rayaloo Iyer <6 Sons v C E P T 
[1955] 2S I f R 669 Mysore Fertiliser Co 
v C 1 T [1956] 30 ITR 734 Madura 
Knitting Co v C I T [1956] 30 ITR 7&i 

(10A) Ibid 

(11) Kayaloo Iyer d. Sons v C I T 
[1954] 26 LT R 265 

(12) C 1 T r Delhi Flour Milts Co Ltd 


l9 {13) TFa/eW d lQt 

Construction t> 404 . u f 

(14) [1955] 27 I J “ , \ sidy if, 

(15) Nrts'ngha of 

this case see post nn<fcr 

profits and P® 5 ' nl -74 In. r 
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II The accounts of tho business, profession or vocation, or at least of that S 10 
part of tho business, profession or vocation to which the debts relate, (2 ) (jq) 
should not be kept on the cash basis This condition, howet er, does not 
apply to loans made b) a banker or monej lender 
III Tho debts must bo in respect of and incidental to the business, profession 
or ^cation, and the loans must be made tn the ordinary course of a 
banking or money lending business 

i IV The debt or loan must have become irrecoverable m the relevant account¬ 
ing year and not pnor or subsequent to that year 
V The allowance 13 confined to only 0 sveh sum, in respect of bad and doubt¬ 
ful debts and loans , as the Income lax Officer may estimate to 
be irreco\erable ’ 

VI The sum allowed under this clause should not exceed the amount actually 
written off as irreco\ erable m the books of the asscssee 

The above conditions are dealt with below seriatim 


I No allowance for the bad debts of a dead business — 
In order to entitle an assessee to allowance for bad debts or irrecoverable loans under 
this clause the-debts or loans must be m respect of a business which is earned on by 
the assessee in the accounting year No-allowance can be claimed in respect of 
tho bad debts of a business which has been discontinued beforo the commence 
ment of the accounting year, nor can the bad debts of a dead business be deducted 
from the profits of a separate existing busmess(17) The bad debts of a living 
business arc the capital losses of a dead business See supra under "No allowances 
in respect of dead business,” p 336 and under sub sec (1), "Business should have 
been earned on by the nssessec in the accounting year ’ p 324 

Debts allotted on family partition or dissolution of firm — 
Where a firm is dissolved or a family business is disrupted on partition, and 
the debts due to the partnership or family business are divided between the partners 
or the members of the family what the partners or members get by way of a share 
in the assets of the old business becomes capital in their hands, and if any 
of the debts become irrecoverable the loss would be in the nature of a capital 
loss(lB) 


But where a firm or a joint family is carrying on money lending business, and 
one of its members upon dissolution or partition carries on his own separate money 
lending business and bis share of the loans advanced by the firm or joint family 
is taken over and adopted by him as the stock m trade or circulating capital of his 
own separate business, he would be entitled to an allowance if and when any of the 
loans so taken over becomes thereafter irrecoverable(19) The g ene ral principle 


(17) Sir Kameshicar Singh y C I T 1947 
ITU 246 2? 0 O A ( Punjab ) Ltd v 
C I T 1937 ITR 279 South Indian 
Industrials Ltd v C 1 T 1035 ITJR 11 
Mothay Gang a Razu y C I T 1939 ITR 
149 Absalom y Talbot 25TC 166 192 200 
(HL) , 

(IS) Riwendot/al Doyaram In re 193S 
LTR 165 Chimanlal Ramtstcarlal y 
C I T 19401TR 408 C I T v S P K 
ARM Family 1941 ITR 685 Rut cf 


C I T y Maharaja of Darbhanga 1944 
ITR 116 

(19) Cf C I T y AR M M Firm 
1945 ITR 290 where a loan which had 
already become bad prior to the dissolution 
of a money lending firm was taken over by a 
partner who started a new money lending 
bos mess Allowance was refused on the 
ground that no los3 was suffered by - the 
new business m the relevant accounting 
year 
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S 10' [is that allowance is permissible where the loans advanced by the old business hare 
(2)(xi) ibccome the circulating capital of the new business It is not necessary that tie 
'debtor should enter into a noiatio or fresh agreement of any kind to pay to tie w* 
} concern the debt owing by him to the defunct firm or family business Thisiscor 
2 established by the decision of the Supreme Court m C I T v Sankara 


ILLUSTRATIONS 

1 The assessce earned on a money lending business in partnership s . 

In 1940 the firm obtained a decree against M m respect of a loan advanc ° 
and recovered in execution proceedings a part of the decretal amount Jn P 
ber 1942 the partners dissolved the firm and divided the assets equally . 
them The assessee entered the sum representing his half share of the * a ^ s 
from M in the books of his own separate money lending business In « ^ 

accounting year (16th December 1942 to 15th December 1943) there 
receipts and expenditure in respect of this debt and the balance of e ^ 
written off in that year as irrecoverable Held, the assessee was en * . 
allowance, for tho old loan had been treated as part of the stock in tra e 
business (C I T v Sankara Ayyar [1951] 20 ITIt 597 (SC)) 

2 Upon the partition of a joint Hindu family carrying on 
business the members agreed to carry on the family business as pa ^ ^ 
loans advanced by the family to various debtors were taken over “7 , reasono 1 
as part not of capital but of their stock m trade Held, a loss arising y t .i 
any of such loans subsequently becoming irrecoverable, must be 
debt m computing the profits of the partnership business (Deo 
v C I T 1941ITR 202) 

3 The outgoing partner of a money lending firm received as part 
certain promissory notes executed by the debtors of the partners ^ f jV ofl 
his own money lending business The promissoiy notes were rene ^ ereBB df r 
of the outgoing partner who was also taxed on the interest rece * v . e , pr0 nuss oT 7 
Held, he was entitled to a deduction under this clause in respect oil ^^ver 
notes which represented bad debts and which were actually written 

able (C I T v Talupuru Chetty 1946 ITR 227) 


deducted **»£ 


tne case of banking or jn 
l to allowance under this c i fit 

he method of accounting e P - y ti* 


II Basis of accounting —In the case 
business the assessee would be entitled to allowai 

of irrecoverable loans regardless of the method ol acccmuw^e money 13 
reason is that m the case of hanking and money lending business* ^ 
stock in trade or the circulating capital(21) The loss of stock in 
a trading loss irrespective of the method of accounting employed ^tic 

1° the case, however, of the bad debts of a business profession^-^JTf 
an^nowance—caH-be-madrdnly if the mercantile or other non**-' ftej** 
accounting is followed ' menrsciTouStrare kept on the mercantile " q0D »] 
is Charged on profits which may not have been realised , and if tecc® 

business debts become irrecoverable an allowance for such bad debts oot j ** 
necessary in order to arrive at the true profits and gains But if 
maintained on cash basis no question can anse of any allowance for jVi -eII •* 
ful debts for unless a debt is actually realised it would not come w 
profits _____— -fr* 

—■7 c tj 


(20) [1951] 20 ITR 597 

(21) Arunaehalam CheiUar ^ 


173 i‘y R j 

i Pxllat 19<A) I T 1 
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(2) Cxi) that “° iirlMr 0fl " a ^^ e j^ en *k e y decade bad debts, the Commissioners having tef 
} on of th?w“ af l d advances were essentially necessary" to the profitable canjsg 
/ a „j ?3ft i _' e 5 y bu3mess and that the loans were m accordance with the c" ct oa 
Itransactm™^ a ° 1C6 j°^ manil l’ ac tDrmg brewers(5) But if the real nature of tie 
iST® 18 vestment of capital rather than a loan-eo, where the jot 
retmUmn h? m a 1 c 1 °{ n P aa y m order to provide the company with finances—the 
g s would be a capital loss and cannot be allowed under tbs clause^! 

. oom^ril!, 083 income or of capital, when arising from investments and notn 
/cWm rTJ, bns i ness a53et<! w not deductible as a bad debt under tii 
f pnnAt-Hoii* ull 03 * °t arrears of interest on unpaid sale pnce in respect of 
y the assessee would be deductible tinder this clause(8) 

S Inone y lender received lands m satisfaction of a loan kept them for 
n \f ars as part of his capital stock and not as Btoch m trade of bis mon?j 
52* vl me33 ’ I and 8ab sequently sold the lands at a pnce below the I 0 fl£ 
d b f a Y d T Ue fr o*a the debtor it was held that the difference coaid not be 
allowed as a bad debt m the year of aale(9) 

ILLUSTRATION 

* e * tbe P art ition of a joint Hindu family, the members carried onthefasuf 
the f-iTYi>rv ,P artnersbl P f°r some tune and thereafter separately A debt doe 
U n QeSS 5*® ‘hvided amongst the members on the dissolution c 
trlaZJfhF, £" ° f thcm blov ^ la Blare of the debt into b» ^ 
M a c “ atomw of the bnsmcsa Another terminated fo >t«0* 
keen/mr th ^ Bban °* tbe debt as an investment of capital Both of , 
wSf#? “ COUDts ‘ho mercantile basis After some yean eacl of* 
wrote off a portion of the debt as a bad debt Held the debt of the former«> 
bn/the deb? °/tf, he i busmes3 and be was therefore entitled to claim the *** 
be ifdurlfj f ‘ n e l f} et Waa conver tcd into a capital isset and could not «*" 
be deducted as a bad debt {O I T v Dlamanja Nadar 10481T R W) 

lossflO) t0 i a ^ ria from a rvlrred partner cannot be allowed as j, 

pay the entire ender en g*ges in another business in partnership a y 

be a camH) in M j partner being unable to pay his share of the lass, ff> 
Iendine^>usmf> SS a ^. cannot be deducted in computing the profits of *b 
oTthe mon^? a The partner s chare of the loss cannot be allowed •» 
at an ^ ng i ^ Uame8 ^ 1 J ) if the assessee money lender had «r 

to the Dar tn*r bls partner whereby there was in effect a notion ~ T 

to enable tbo r> ^ tbe asaessee 111 his capacity as a money lender of snfficK _ >Vj - 
of the loss in <bscbar 8 e hn debt to the assessee (te the p*^ ^ , Jjp 

w ouH „„ °^ ber business), the on meal liability aricine under th e P 3 « 

money Icnd^iK 4 ^ ,Dt ° " to Partner rnadfm the ordinary coar^ , 

a °d may be deducted as 

a 1 


229*^ Cf ^ Uorle V v Laicjord d. Co 14 TC 
(C) Stoll v JJodd,noli 7 TC m » . 

3 7r\° C° 1 Jl0rr “ L1 TC 221 

II R S81 * Warmaraj* Aadar 1948 

^ ur *'^'’ ra " /VtW » c 1 t rift 11 
{’"/’'n.Si'Sfe® 

Jaw Oanya /rated t C J ^ {\0oi\t% 


ITr 3 10 , M j. 

(10) Amorchand JUadSaW “ 

C J T 1035 ITH % C l I 

(11) Arvnaehahm CM 1 # G ■ , If* 

1030 ITR 173 (PC)l 
r C I T 10301T R 1« 

Gopol Harjla v C J T (W** r f f ‘ 

(12) hard Tom Cltoky 
1047 ITR I!1 
CKeltiarr C 1 T 

(I C) U C J T r Kte***** 

1033 ITI 300 313 
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It isforthc asscssee_to prove that his partner's capital liability was thus converted S 10 
mtgjijoan(13) If a man has a business of money lending, it does not follow that (2)(ri) 
every single transaction which ho enters into, wluch invokes the lending of money, 
must bo taken as part of the money lending business A money lender, like other 
people may in\ est his capital or accumulated profits m forms of investment which 
are, m law, loans, eg Go\emment or Mumcipal loans, mortgages and debentures, 
and if he in\ nts in such a manner and suffers a loss on the investment the loss is a 
loss of capital and cannot be set off against the profits or gams(14) Whether a 
loan was made in the ordinary course of money lending business is a question 
of fact(I5) 


ILLUSTRATION 

The assesses was a zanundar and money lender He took bonds and pro 
mis ory notes from his tenants in lieu of arrears of rents and the Department treated 
the bonds and promissory notes as assets of the assessee’s money lending business 
and taxed the interest accrued thereon as profits of money lending The Depart 
ment disallowed the claim of the asscssco for deduction of the amount of some 
promissory notes as bad debts under this clause Held, the Department could not 
be allowed to blow hot and cold at the same time, and as the bonds and promissory 
notes had been treated as part of the money lending transactions of the assessee the 
claim for deduction of the irrecoverable loans must be allowed {Veoruti Prasad 
Singh v C I T 1947 I Tit 165) 

'* B^LdehtsJjs^commeraal term ior .trade debts and cannot include Joans 
madetopne s own^employeejor moneys overdrawn by an employee on commission 
account! which are entirely private matters*mdependent of the business(16) 
Moneys cmbczzled(17) or overdrawn(18) by an employee do not constitute a debt 
incidental to a business or a loan m the ordinary course of a money lending business, 
and cannot be allowed under this clause, though they may be deductible apart 
from the provisions of this sub section See supra under “Losses incidental to 
trade Embezzlement theft, destruction of assets, overdrawmgs by employees, 
etc , p 323 


IV and V Debts and loans should have become irrecoverable 
m the accounting year—Allowance according to the Income-tax 
Officer’s estimate —The allowance under this clause is confined to debts and 
loans which have become irrecoverable in the relevant accounting year A debt 
or loan which had in fact become irrecoverable before the commencement of a 
particular year cannot properly be deducted m ascertaining the profits of that year 
because the loss has not been sustained in that year(19) 


The expression “bad and doubtful debts’ docs not contemplate two kinds of I 
debts but refers to the same class of debts it z debts of which the chance of recover yj 


(13) Nand Ram Chholey Lai v C I T 
1947 ITR 121 

(14) Per Beaumont C J Sir Chinnubhat 
Madhatlal v 0 I T 1937 I TJl 210 

(16) Nand Ram Chholey Ldl v C I T 
1947 ITR 121 Yissonn Sons <L Co v 
C J T 1940 ITR 272 

(16) In re Chkitar Mai Pam Dayal 3 
IT C 64 Rotbanl Printing Co Ltd r J R 
13TC 864 

(17) Sir Kameshtcar Singh y C I T 
1947 ITR 246 Vtnhalachalapathy Iyer 
V C I T [19ol] 20 ITR 363 Curtis 
v J d, O OUJield Ltd 9 T C 319 Cf 


Ramaswami Chethar v C I T AIR 1930 
Mad 803 (F B) I L.R 63 Mad 904 

(18) Ramaswami ^vyanoar v C 1 T 
1950 ITR 160 

(19) C I T v Chitnavis 6 IT C 453 
(PC) C I T v AR M M Firm 1945 
ITR 290 Tejpal Jamunadas v C I T 
[1953] 23 ITR 123 Mulundldl Bansilal 
v C I T [1952] 22 IT R 94 (the Trt 
bunal s finding that the loan had become 

practically irrecoverable prior to the 
accounting year was held to be mconcla 
eive) 
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S 10 is ml or slcnder(19a) Whether a debt is at all a bad debt, what portion o 1 a 
(2) (ri) bad debt, and in what y car it became a bad debt arc questions cl " e / 
mined by the Income tax Officer This is clear upon the wording of e 
itself as regards botli debts and loans, the allowance is in respectof » 
as the Income tax Officer may estimate to be irrecoverable (190) l , 

cited vtfra under “Reference to Court", p 3GG ) “So long as there 
hope left to recover a debt, however dim it may be, and eo long 
process of realisation it cannot be said that it has become irrecoverable^ [) 
the debts are owing by close relations who are solvent, ana the 
motiv ts of relationship abstains from recovering the debts, he canno c ^ ^ 

them as bad debts(21) If the creditor has taken any .county or o g Ml 

recover some pro pert) from the debtor, no part of the debt can be ^ ^ 

bad debt until the security or property has been realised or va ue ^ en tie 

which is not statute barred does not neccssanly become bad at , com panr 

debtor obsconds(23) or is in difficultics(24) A debt due from 4 cern (25) 

may be treated as a bad debt even while the company is still a goi g 


If the Income tax Officer wrongly takes the view that a ce ^ officer i 

yet become bad, the remedy of the assesscc is to appeal, and the Q ^ that debt 

mistake would not entitle the assessee to claim an allowancem r .father a deM 
m any subsequent year(l) Another view is that on the <l ues * ^ffer 
has become bad, the Income tax Officer should not, “ a 8 e “ e y* , ^ ve com* 89 
a previous decision on the point, but be may do so if Ires ol hj 

light entitling the Officer to come to a conclusion difieren ^ c0 unb of 

predecessor(2) A third new is that the Department must w trf8 tcd 

a continuing business in a consistent manner and n a ccr T* i that Y&j* 
a good debt in a certain year and the interest thereon 1S c a ^, onie beior» 
is not open to the Department to hold subsequently that it na 
that year(3) ^ by & 

Dismissal of creditor’s suit—Where a suit has' m g *h e ^ 

assessee in respect of a debt, the date of the order of the Lours ^ pr 
and if there is an appeal then the date of the Appellate hour 
the appeal, would be the date when the debt becomes bad(4J giatttf* 9 

Time-barred debt —The age of a debt is no doubt * 
be taken into consideration but a time barred debt is not —1——-"^Tsai 1 

a / t im \itr t 

2Ti 

'"SfSSiS*- *-» c , 

1941 ITR 332 j, C 'j 

10 <3 

Chtmanlal Shah ▼ ...»1 *! 

ITB 303 „ v C I T Vm, t* 

(4) SirfiwmM J ti00 s m Vj 
ITR 333 The ohsem‘ d te 
at 343 to the effect ^ 
of an application . nU M itill** WA 
Pnvy Council the deb * „hea »2» 
ed as having becO®»^ f 
Court dismissed the 
it is submitted incorre 


(19n) Hongkong d Shanghai Hanking 
Corpn v C 1 T [19551 28 I T R 199 

(196) Ibid 

(20) B C O A (Punjab) Ltd v C I T 
1937 ITR 279 307 &ee also C I T v 
Sankara Ayyar [1951] 20 T T R 597 (S C ) 
and Mulundlal Bansilal v C I T [1952] 
22 ITR 94 

(21) Prag Larainy C I T 6ITC 110 

(22) Shamther Ah Abdul Hussain v 
C I T 1945 ITR 240 See also F E 
Dinshaw y C I T 6ITC154 

(23) Hamand Hai llarbhagal Hai y 
C 1 T 1936 ITR 366 

(24) Som Chand Maluk Chand y C 1 T 
1936 ITR 382 

(25) F E Dinshaw v C I T 1934 
ITR 319 (PC) 

(1) Sir Kamtshicar Singh v C I T 
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is a debt which is not time barred necessarily good(5) But in the absence of S 10 
other evidence, a debt may be assumed to become bad when it becomes statute (2)(m) 
barred(6) n 

Insolvency of debtor —A debt does not necessarily become irrecover 
able wholly or m part merely because the debtor has become insolvent In cases 
of the debtor s insolvency the date when the debt becomes bad or the extent to 
which it becomes bad would depend upon the facts and circumstances of each 
case(7) Where an assessee seeks to write off as irrecoverable a loan due from 
a debtor who had become insolvent some years ago the onus is on the assessee to 
prove by evidence to the satisfaction of the Income tax Officer that the debt actually 
became irrecoverable m the particular year in which the deduction is claimed(8) 

In some cases the only date on which it can be said that a debt has become finally 
a bad debt is when the Official Assignee or Receiver declares a final dividend and 
that portion of the debt will be bad which remains outstanding after the final 
dividend has been declared(9) 

VI Allowance should not exceed the amount written off by 
assessee —The allowance for bad debts or irrecoverable loans is to be estimated 
by the Income tax Officer but in no case should it exceed the amount actually 
wntten off as irrecoverable in the books of the assessee As the Calcutta 
High Court pointed out m Begg Dunlop,£ Co Ltd v C E P T (10), this does 
not mean that the assessee s actually writing off a debt as irrecoverable in his 
books is a condition precedent to allowance All that the statute provides is that 
i/ m fact an amount is wntten off in the assessee s books as representing irrecover¬ 
able debts, that amount would operate as the ceiling of the allowance permissible 
under this clause A debt may be wntten off as irrecoverable in the individual 
accounts of the debtors xn the assessee s books or by making appropnate entnes 
in other accounts, e g by debiting the profit and loss account and crediting doubtful 
debts account(ll) 


Proviso Final adjustment in the year of recovery —The 
allowance under this clause is necessarily based upon a mere estimate(12) 
Ultimately a larger or smaller portion of the debt or loan may be recovered than 
was estimated to be recoverable at the time of making the allowance under this 
clause In such a case the excess would he taxed as profit of the year m which 
it is realised to make up for the excessive allowance in a former year(13) 
and similarly the deficiency would be deductible as a business expense m 
order to supplement the inadequacy of the allowance Thus the Proviso 
operates to effect a final adjustment if and when the debt or loan is ultimately 
recovered 


(5) C I T v Chitnavxa 6 IT C 453 
45S (PC) B C O A {Punjab) Ltd v 
C I T 1937 IT R 279 Bansidar Podda 
v C I T 1934 IT R 20 

(6) Bansidar Podda v C I T 1934ITR 
20 liamand Rai Ilarbhagal Rai V 0 1 T 
1030 ITR 366 

(7) Alagananda Mudaliar v C I T 
1940 ITU 69 Deolci Randan A. Sons 
v C I T 1941 ITR 202 Bom Jfal 
Dalai v C I T 1941 IT R 22- C I T 
v Ilajet Abdul Qany 4 yoob 1941 ITR 

(8) Puma Mai v C I T 2LTC 236 


\allabhdas Murhdhar y C I T 4ITC 
318 

(9) Beoit Randan A Sons v C I T 
1941 I TJR 202 C I T r Uajte Abdul 
Gant/ Ayoob 1941 ITR 339 

(10) £1954] 25 ITR 276 

(11) C I T t Jtcala Prasad Tiwan 
[1953] 24 ITR 537 

(12) Andtrtcm A Halstead Hi ▼ 

16 TC 200 209 

(13) Bristow v William Dickinson A Co 
Ltd 27 TC 157 1916 ITR Sapp! 33 
See also sec. 10(2A) 
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S 10 is ml or slender(19a) Whether a debt is at all a bad debt, what portion o ! ^ 
(2) (xi) bad debt, and in what year it became a bad debt, are questions of fact to ^ 
mined by the Income tax Officer This is clear upon the wording of e 
itself as regards both debts and loans, the allowance is m respect of « 
as the Income tax Officer may estimate to be irrecoverable (196) ( 8 , 

cited infra under “Reference to Court”, p 366 ) “So long as tncre M . 
hope left to recover a de*bt, however dim it may be, and so long as a ue 
process of realisation it cannot be said that it has become lrrecoverab e U 
the debts are owing by close relations who are solvent, ana the oss .p -t 

motives of relationship abstains from recovering the debts, he canno c ^ 1{ ^ 

them as bad debts(21) If the creditor has taken any security or 

recover some property from the debtor, no part of the debt can be «« ^ ^ v , 

bad debt until the security or property has been realised or yaue l ^ w j fn iVe 
which is not statute barred does not necessarily become bad at comps-'’ 

debtor absconds(23) or is m difficulties(24) A debt due from a cer 0 { 25 ). 
may be treated as a bad debt even while the company is still a got g 

If the Income tax Officer wrongly takes the view that a < l er ^^ e ^05' t 1 
yet become bad, the remedy of the assessee is to appeal, and the n ^ d u 
mistake would not entitle the assessee to claim an allowancem r ./Whether» 
in any subsequent year(l) Another view is that on the q ues 1 , ifferh' 3 

has become bad, the Income tax Officer should not, as a > g e j| e *. ^ve (o&f* 
a previous decision on the point, but he may do so if bres^ , ^ M 

light entitbng the Officer to come to a conclusion difieren acc0 u3t' ^ 

predecessor(2) A third mew is that the Department must t ^ IS trvs*^ 
a continuing business in a consistent manner and if a ceivu t ^at ” 
a good debt in a certain year and the interest thereon is . C v*A- c0 me ** * 
is not open to the Department to hold subsequently that it U& 
that jear(3) ** 

Dismissal of creditor’s suit—-Where a suit h«' .mgtt* 17 

assessee in respect of a debt, the date of the order of the , » er 
and if there is an appeal then the date of the Appellate CO“ r 
the appeal, would he the date when the debt becomes bad(4; 

Tune-barred debt —The age of o debt is no doubt 
be taken into consideration but a time barred debt is not n fCf ——.—*'Tj7 1 


(10a) Hongkong d Shanghai Banking 
Corjm r C 1 T [1055] 28 IT R 10*» 

(106) Jbxd 

(*><)) D C O A (Punjai) Ltd v C I T 
1037 I T R 270 307 bee also C I T ▼ 
Honiara Ayyar [1951] 20 I T R 697 (S C ) 
•nd Jlukvndlat Bant,hi r C J T [10521 
22 I T R 04 

(21) I rag \ arc in » C / T CITC. 110 

(2.) .SA anuher Alt Abdul Iluttam t 
C I T IW5IT1 240 fxss »L*o f L 
Ptnthater L / TCITC 154 

(23) /lornand Hat Ilarlhagat Pa* r 
C 1 T 1P30ITR.3G6. 

<*4> bom Ckand J/aJul Chand r C 1 T 
me ITU 3S2 

(-5) r E IhntXav T c I T 1031 
ITT 310(1 C) 

(1) b r AsM/ilmr irnjl ▼ C J T 


io47 itr: «* 

c J T 1011 ITR w , T lt. 5 , f 
CkanJ r C I T r C > 

a bo Kanttlal Ckt**d* 

[1054J20 1TR 303 T C 

(2) Aamram Ganpai » t 

1041 ITR 332 r C * 

CA.manlal Shah t C f 

ITR 303 „ c 1 T 

i T it sn Tb; ft", je.r“' 1 „ *> 
»t air to n» •*** rr „.r 

of *n *pplif»* lon taj k K _jJ «t J *■ -4 
l*n»r Counril the drh* g* 

r<\ »» hiTixijr *<7^* 

it ij .obmltt«l Idcc«t« 
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19 a debt which is not time barred necessarily good (5) But in the absence of S 10 
other evidence, a debt may be assumed to become bad when it becomes statute (2 ) (jq) 
barre d(G) i 

Insolvency of debtor —A debt does not necessarily become irrecover¬ 
able wholly or in part merely because the debtor has become insoh ent fn cases 
of the debtor a insolvency the date when the debt becomes bad or the extent to 
which it becomes bad would depend upon the facts and circumstances of each 
case{7) "Where an assessee seeks to write off as irrecoverable a loan due from 
a debtor who had become insolvent some years ago, the onus 13 on the assessee to 
prov e by cv idence to the satisfaction of the Income tax Officer that the debt actually 
became irrecoverable m the particular year in which the deduction is claimed(8) 

In some cases the only date on which it can bo said that a debt has become finally 
a bad debt is when the Official Assigneo or Receiver declares a final dividend and 
that portion of the debt will be bad which remains outstanding after the final 
dividend has been declarcd(9) 


VI Allowance should not exceed the amount written off by 
assessee —The allowance for bad debts or irrecoverable loans is to be estimated 
by the Income tax Officer but in no case should it exceed the amount actually 
wntten off as irrecoverable in the books of the assessee As the Calcutta 
High Court pointed out in Begg Dunlop <& Co Lid v C E P T (10), this docs 
not mean that the assessee 8 actually writing off a debt as irrecoverable in his 
books is a condition precedent to allowance All that the statute provides is that 
tf m fact an amount is wntten off in the assessee s books as representing irrecover 
able debts, that amount would operate as the ceiling of the allowance permissible 
under this clause A debt may be wntten off as irrecoverable in the individual 
accounts of the debtors in the assessee s books or by making appropnate entnes 
in other accounts, e g by debiting the profit and loss account and crediting doubtful 
debts account(ll) 


Proviso Final adjustment in the year of recovery —The 
allowance under this clause is necessarily based upon a mere estimate(12) 
Ultimately a larger or smaller portion of the debt or loan may be recovered than 
was estimated to be recoverable at the time of making the allowance under this 
clause In such a case the excess would be taxed as profit of the year in which 
it is realised, to make up for the excessive allowance in a former year(13), 
and similarly the deficiency would be deductible as a business expense m 
order to supplement the inadequacy of the allowance Thus the Proviso 
operates to effect a final adjustment if and when the debt or loan is ultimately 
recovered 


(5) C I T v Chit navis 6 IT C 453 
458 (PC) B C Q A (Punjab) Ltd v 
C I T 1937 ITR 279 Bansidar Podda 
v G I T 1934 ITR 20 

(6) Bansidar Podda v O I T 1934ITR 
20 Hamand Bax Harbhagat Rax v C I T 
19301TR 366 

(7) Alagananda Mudahar v C I T 
1940 ITR 69 Deokx A andan <6 Sans 
v C I T 1941 ITR 202 Banx Mai 
Dalai v C I T 1941 I T R 222 C I T 
v Hajee Abdul Qany Ayoob 1941 ITR 
339 

(8) Puran Mai v C I T 2ITC236 


I allabhdas Murhdhar r C I T i 1TC 
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(9) Deokx A andan tb Sons v C I T 
1941 IT R 202 C I T v Hajee Abdul 
Gany Ayoob 1941 ITR 339 

(10) [1954] 25 IT R 276 

(11) C I T v Jicala Prasad Txioarx 
[1953] 24 ITR 537 

(12) Anderton A Halstead Ltd v Birr ell 
16 TC 200 209 

(13) Brxstoio v Wxllxam Dickinson <b Co 
Ltd 27 TC 157 1946 ITR Sappl 38 
See also sec 10(2A) 
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S 10(2) Burden of proof —The onus lie3 on the assessee to prove that 
(xu), or a portion of it has become irrecoverable in the accounting 
(mu) & the assessee shows that in truth and in fact a certain portion of s debt has ^ ^ 
M irrecoverable, his claim to an allowance cannot be defeated ^7 j 

doctrine of “the substance of the matter as distinguished from the s c B 
position’ (15) 

Reference to Court —The time when an assessee writes °fi a jjehU^ 
the portion of the debt which he writes off, are material circumstanc f 

are not conclusive Whether a debt is a bad debt and in wha yw' ^ 

bad are questions of fact, and the findings of the Tribunal on these q ^ 
be disturbed by the Court only if there is no evidence to suppor 
Tribunal has misdirected itself in law(16) It is aLo a question ® aijr( 
a debt due to the assessee is m respect of a loan made by him in the 
of money lending busmess(17) C 11 T 

Lord Russell of Killowen delivenng the judgment^of the BoardJ^jebts 
Cftt(naois(18) said The assessee has no ‘option of ueca s 
Whether a debt is bad, and when it became bad, are questions o ^ 'option' 
m in ed m case of dispute not by the assessee or by the e ? erciS ® 0 f 0 n relevi-* 
on his part but by the appropriate tribunal upon a consiaerati p CoqboIi- 
and admissible evidence ’ Tins pnnciple was reaffirmed by tn , 

F E Dtnshawv C I T (19) The law on the point has not bee ° y, 

Amendment Act of 1939(20) But the decision of the Departmen nai* 

whether a debt is bad or irrecoverable operates only for the pa ^ j^pcd c! 
assessment and it would be open to the assessee to repeat his 
the debt in any subsequent year(21) 


Cls (xu), (xrn) and (xiv) Expenditure on scie *V pnt i c t of 
Cls (an - ) (xiti) and (xtt>) were introduced by the Amendm . ^ w t 
All the three clauses deal with expenditure on scientific rese by 

business carried on by the assessee ‘Scientific research 
Explanation to cl (xiv) A deduction in respect of any revenue expe ^ gjjjjtJ 
by the assessee on scientific research is provided by cl (**y 0 '^ er instil'- , 

allowance for any sum paid to an association, university, college oce pro^ 
to be used for scientific or statistical resear ch or research in socia— — 

ITR 116 Ganga Sagas r Sl dhra^Pf ' 

Jamunadas x y * . , r C 1 * v rf f 

123 Mvkvndlal Ba ns,Ia J 
22 ITR 91 S «,£ 

CIT fl957] 31 1 1 ^ / r * hi- 

318 For fl» «*'*- 

oflaw arising mdtr Bus‘ rw , 
itorCi T #1 r C ‘ , 

(17) * and R am . CU *L!i So** * .L* 
1917 I TP 121 \ gtUxn* 

CIT 1916 ITR jJjOITP- 
Factory v G_ *i.pd 


(14) Btnjraj Hulumckand v C I T 
AIR 1931 Cal C83 5 IT C 303 Dttturam 
Idan v C I T 1937 ITR 502 Bant Mai 
Dalai x CIT 1941 ITR 222 

(16) Choclahngam Chettiar <L Sons v 
CIT 1911 ITR 278 
(16) Hulamehand Jagadhar Mai v 
CIT 1935 ITR 211 Som Chand Maluk 
Chand v GIT 19361 TR 382 Harnand 
Bat Uarbhagat Bat x C I T 1936 ITR 
3G6 CIT x Uulamchand Jagadhar Mai 
1036 I T R 380 B C O A (Punjab) Lid 
r C I T 10371 TR 279 300 Sheosahaya 
tnal Ihralal x C 1 T 1938 ITR 485 
C 1 T x Birdichand 193S 1TJI 367 
Muthul-arvppan Chrtltar v C I T 1939 
ITR 76 Alagananda Mudaltar v CIT 

1910 ITR 69 Bant Mai Dalai x C I T 

1911 ITR 222 C I T x Bam Abdul 
Gany Ayocb 1911 ITR 339 SKyam 
Chambers Ltd x C I T 1911 ITR 2-4 
C I T x Maharaja of Darthanga 1914 


s Z% F cTl ^ 

(19) 19341T B 319 } f 1/, 

(20) Ganga Sagar « 

Tribunal 1917 I T 1 , r C l?p.m * 

(21) BaramstyGvetna) 

31 ITR W3 
CIT 1931 I T P 3-9 
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the research is related to the class of business earned on by the assessee and the 
association, university, college or other institution is approved for this purpose by 
the presenbed authority (For exemption of the income of such approved institutions 
see sec 4(3) (arm)) Before the enactment of these clauses, revenue expenditure 
on scientific research could he claimed only under the omnibus clause, cl (xv) 

Cl (xiv) provides that capital expenditure on scientific research should be 
spread over five consecutive years and the aliquot fifth part should be deducted 
in each of the five years, thus writing off the entire capital outlay The second 
Proviso to this clause contains provisions similar to those of the Provisoes to cl (vti) 
The connotation of “capital expenditure” is dealt with infra under cl (xv) 
Sec 11(10) of the Finance Act, 1946, gave retrospective effect by one year to each 
of these three clauses 


BUSINESS EXPENDITURE 


Sub-sec (2) Cl (xv) Residuary head of revenue expenditure 
Scope of the clause —This clause is the residuary clause extending 
the allowance to items of business expenditure not covered by the preceding 
clauses This clause covers cases of business expenditure only, and not of business 
losses which are however deductible on ordinary principles of commercial accounting 
See supra under 'Losses incidental to trade ” p 328 and Loss by depreci 
ation in investments ” p 330 where cases of embezzlement theft destruction of 
assets, overdrawings by employees and depreciation in investments are dealt with 
Where the assessee gets a rebate in respect of his business expense, e g rebate 
in freight from a railway company the allowance must be confined to the net 
expenditure onlj m other words the rebate should be brought in as a trading 
receipt(22) Similarly, if the lessee of a mine is entitled to retain a part of the 
royalties payable to the lessor in order to recoup the losses of previous years when 
he had to pay the minimum dead rent while the mine had not begun to work ho 
cannot be permitted a deduction in respect of the part of the ro> alties so retamed(23) 


Whether contingent liabilities constitute " expenditure ” —-This 
c laus e.allow 8 a deduction only in respect of expenditure Generally speaking, a 
contmgent liability jijnol^ 1 expenditure and therefore cannotTao the subject of 
deduction under thisjelause eten under the mercantile system~of~accounting( 24) 
The case lttwcn the point has been recently reviewed by the Madras High Court m 
Sentkikumara Nadar & Sons v C I T (24a) For instance, no deduction can be 
claimed under this clause in respect of a promise by a dealer in land to undertake 
a development scheme at an unspecified amount of expense and at an unspecified 
future date(25) Likewise a claim made by a thud party against the assessee but 
not admitted by the asscssee(l) or an amount deposited m Court by the purchaser 
at a Court sale as security to safeguard the interest of a third party claiming a share 
in the property(2), or an unascertained liability to pay damages at a future date(2a), 


(22) TFesfcomfce v Hadnocl Quamts 16 
TC 137 Cf Thompson v Magnesium 
Electron Ltd 26 T C 1 (C A ) 

(23) Eroughlon d Plus Power Coal Co 
Ltd v Airtpalncl 2 TC 69 This decision 
is now superseded m England by subsequent 
legislation 

(24) Setithihimara Eadar d. Sons x 
C 1 T [1957] 32 IT It 13S 149 See 
Ptfer Jfcrcha-nt Ltd x Stedtford 30 T C. 
496 510/11 (C.A) 

M«) [1957] 321T R 133 


(2a) Calcutta Co Ltd x C I T [1953] 
24 IT R 454 Tho obiter dicta at p 4G9 
in this case that under the mercantile system 
of accounting even if expenditure had been 
actually incurred it could not have been 
allowed under this clause unless payment had 
been made aro it is submitted in correct 

(1) Fordd. Co Ltd x I R 12 T C 997 

(2) Raja Raghunandan Prasad Singh x 
C I T 1933 ITU 113 121 (PC) 

(2a) SenJhilumara \adar et Sons x 
C I T [19o7]32I T P 133 


s 10 

(2) (xv) 
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S 10 represents merely a contingent liability and cannot be allowed However ** 
(2) (xv) House of Lords laid down in Southern Railway of Peru Ltd v Otrcn(2o) v 
number of similar contmgent obligations arise from trading —eg paymen o 
*mg benefits or deferred remuneration to employees—a provision for such con % 
liabilities may be allowed as a deduction but only in cases where a 
i accurate estimate can be made Lord MacDermott said, “As a genera prop® 

4 it is, I think right to say that in computing his taxable profits for a pa j 
a trader who is under a definite obligation to pay his employees for f 

m that year an immediate payment and also a future payment mA 0D !f r . sen t whe 
year, may properly deduct not only the immediate payment but t ep , eterm me<3 
of the future payment pro\ ided such present \ alue can be satisfactor y ^ 
or fairly estimated*'(2c) See further ante under "Expenses an 
should ha\ e been incurred m the relevant accounting year , p 3 ^ ^ 

Whether profit forgone is “ expenditure’’ —The 

any expenditure can be said to be incurred when the assesse erml nf>d ap 03 
from making a profit out of commercial considerations must be a 
the facts of each case In Usher's Wiltshire Brewery Ltd v vru l remlS e3 b 
company acquired freehold or leasehold interest in several lice ^ to 
the ordinary course of its trade and let them to publicans w 0 ^ ^ cob 

purchase their beer etc from the company In consideration o ' 

pany charged the publicans a rent less than the full annual va deduct 
premises The House of Lords held that the company was ent ^ ^ w chw 
difference between the actual rents (inclusn e of any premium! W 
from its tied tenants and the potential rents which could 0 , « ^jercb 

obtained from free tenants viz the full annual \ alues, as money Loreto-* 5 

sively laid out or expended for the purposes of the brewer s tra j e M 

Baid * On ordmary prmciples of commercial tradmg such Joss a * w It 
tied houses at reduced rents is obviously a sound C13ion oftb0® 01 

principle underlying Usher s case has been explained m a later ae 
of Lords, Tamplin & Sons Breuery ( Brighton ) Ltd v Nasn[o) tofud^ 

In Lowry v Consolidated African Selection Trust Ltd (6) a ^jf e t vain# ***** 
its interests, issued to its employees shares at par when their m» ^ a 
a premium and claimed that the difference m price was aho y tIV «) A&J&y 
expense The House of Lords (Lord Wright and Lord Bomer dl ^ 'fo#* 

the deduction on two mam grounds (a) the amount of pr 0 f 

by the company was not a disbursement or expense and ./ 0 ^ Vl3C0t mt 
by a limited company is not a tradmg transaction at all n0 t * 

said * The issue of shares by a company, whether at par or o\ ^ , fb* 
the profits or gams of the company for the purposes of mc0 ®. tore 
ground of the decision, viz that profit “forgone” is not expe 
the view that the decision m Usher s case which was a special case — 0 nnd t 

as laying down any broad rule of general application The sec transact! 08 d 

decision viz that the issue of shares by a company is not a traa b ^ J e tts4 
all distmgmshes this case from Usher s case where the acquisi « 
licensed premises was m the ordmary course of trade 

t The Bombay High Court held m C I T v Chandtdal 0**®*%. 

the managmg agents of a company grve up the whole or a P 81 * * tfe tS&fZ- 
a gene ) commission which has accrued to them and is therefore -— 


(24) 30TC C02 [10u7]32ITR 737 
(2c) 36 TC 602 635/0 

(3) 6 T C 399 

(4) Collytr r Hoar* «t Co Lid 1" TC 


169 (II L.) 

(6) 32 TC 415 . sS 

(6) 1910ITR SjMJ? 

(7) riOMl Bom (Uowr- 



_ __ - , ..^r> iztt -osczbsskn: 2 J* 

under the meeacS* treses c '^V ^ L g r , -r^is ✓?r^nrneriir*=^*5esrr, i 

remitted for p^reljlcsr^ess -£3 -rsas** rz ^ei5bc- 

the amount n* t^rd toA -> 

wholly andesctavKva=u^fa-J?=r- s ' c - 

Apportionment o' eipemhdme op-- 1 - ss= =g_£? 

disintegrated, and ft- snas-e, « **-£=== *=“ * sr^- ? 
under this clause would b- entiledft i c-ru-ncr s c - /^~~ r- 

coiroraoii” or moTzarcs 

The following conditions 011 * em*rr c *r!r» tea; * Mruotift Serr -5 sondC- 
ture may be deductible cnd»r tbs cSss? — 

(1) The expenditure ian®* n^ b» c^t^sssr* descrltd Ht ts, r ; V; *sy^. 

(2) It most have been m-Ta^ed ir Cs yxrrxxt *s y*rr 

(3) It must be in respect c r t Lmn^ tt-kL th carsl c-* hr *I> tx&x&t 

and the profits of ic?k& erg In Is zzd a.W/ ig* h* 

incurred after the buenejz a v& rp 

(4) It should not be m tl- ri-cr-jfjera -drzy-jn efjte «.»*«* 

(5) It must have been M «• e- tzyzai , tjjw ^ e^..^ <■, t . 

purpose of such basay**. ' ■* \s. \^s 

( 6 ) It should not b» a the na*n-of rcyd^yJH-,^' t 


Tho clause is thus limited in nov h7„, , . 

■" deductions which a jrad-n- t-jjC v ~ 7 '~!yfS~ *'-»*««* -.. 
irotits(tO) * ~ Atf •- Met-fts-jr i* wj 


., 1 Expenditure must not b= ,_* - j. 

Itcm^TT “ l f’ w ’ ficall r dealt w-J 4/> 

it cannot bo claimed under cl tel *4,» L •* 7^M<r -it < ft /> e 

cnectwouUbotonuhtfythoeS-I^'”^-f'^^.e 

II pYT-tn-vselil,_ . _ 


in latum; P 333 I *'“ t ““ontrag ?«•/' j, ip' i h** 't-Kl Uyj 

yrm~~ a —*’»*** v»* 

4 T H. too im JhiSUS jr~T--- - 

BWRwi 

Im l*<L^J24 it i» “»*£ fa frp'Mal v o 1 r 

T eS,“ J^BSPSS™ S f°? 

^ Tc --«;o S(Bu r 


t&vrrTraf'tffiiu 

01 J 

J V, 7 " nwnsoiTp^f 50 £g* r A son* 
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S 10 represents merely n contingent liability and cannot bo allowed ^ 0 ^ er '“ 

(2) (xv) House of Lords hid down m Southern Railway of Peru Ltd v Owen{ ) * 

number of similar contingent obhgntions ariso from trading —eg P a J™ e “ { 
l mg benefits or deferred remuneration to employees—a provision for sac = 
liabilities may be allowed os a deduction but only in cases wiiere , a 
accurate estimate can he made Lord MacDermott said, As a genera p, 

4 it is, I think, right to saj that m computing his taxable profits for a pa ^ 

a trader who is under a definite obligation to pay his employees or , 

in that year on unmediato payment and also a future payment in TTgsen traise 

jear, may properly deduct not only the immediate payment bu P , e termmed 

of the futuro payment pro\ ided such present value can be satisfac y J 3ime d 

or fairlj estimated’ (2c) See further ante under “Expenses an 
should ha\ e been incurred m tho rele\ ant accountmg year , p ^ 

Whether profit forgone is “ expenditure q forbests 

any expenditure can be said to bo incurred when the a s3 ® s determined D F“ 
from making a profit out of commercial considerationsi mus . a brewery 

the facts of each case In Usher's Wiltshire Brewery Ltd \ ^ premises 0 

company acquired freehold or leasehold interest in several 'tied to 

the ordinary course of its trade and let them to publicans w' fte com 

purchase their beer etc from the company In consideration ^ ^ licensed 

pany charged the publicans a rent less than the full annual J to deduct tie 
premises The House of Lords held that the company was e . ^ lfc reC eivw 
difference between the actual rents (inclusive of any premium! have to* 1 

from its tied tenants and the potential rents which could holly and 1“ 
obtained from free tenants viz the full annual values as mon y ^ ot( | joretoiP 
sivelj laid out or expended for the purposes of the brewer str from W]®j 

said On ordmary prmciples of commercial trading suen loss out j aV " 
tied houses at reduced rents is obviously a sound c ° r ? m , cisioa ofth e ® oi:3< 
principle underlying Usher s case has been explained in a late 
of Lords Tamplm d Son s Brewery ( Brighton) Ltd v Nas I ) j 0 further 

In Lowry \ Consolidated African Selection Trust Ltd (6) a vain® 

its interests, issued to its employees shares at par when tneir ^ 8 bo^, 

a premium and claimed that the difference m price was all , disaU 0 ' 

expense The House of Lords (Lord W right and Lord Homer um ‘ forgo® 

the deduction on two mam grounds (a) the amount o ^ 0 f 

by the company was not a disbursement or expense and ( I y i3ConI1 t 
by a limited company is not a trading transaction at a does 

said The issue of shares by a company whether at par or ^ Tbe ^ 

the profits or gams of the company for the purposes of me e 
ground of the decision viz that profit “forgone * is not b® 

the view that the decision in Usher s case which was a special ca ^ grott®® ®_ ,t 

as laying down any broad rule of general application m(r of 

decision viz that the issue of shares by a company is not a ° e nd I ett 5 
atl distinguishes this case from Usher s case where the acquisi 
licensed premises was m the ordmary course of trade 
5 The Bombay High Court held in C I T v Chandulal Kesh f^f\be 
the managmg agents of a company give up the whole or a par^ eS3a ble^®>- 
agency commission which has accrued to them and is therefore ass-.—-- 


(26) 36 T C 602 [1057] 32 IT R 737 
(2c) 36 TC 602 635/6 

(3) 6 T C 399 

(4) Collytr v Eoart d, Co Lid 17 T C 


169 (HL.) „ 

(5) 32 TC 415 ,go 
6 1940ITR S«PPL?f 

(7) [1955] Bom (UnWpl 
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under the mercantile system of accounting, and the commission is found to be 
remitted for purel) business considerations or on grounds of commercial expediency, 
the amount not icccned would bo allowable under this clause as expenditure 
■wholly and exclusively incurred for the purpose of business 

Apportionment of expenditure —An item of expenditure may be 
disintegrated and the asscssce, on establishing that a portion of it is allowable 
under this clause, would he entitled to a deduction in respect of such portion(8) 

CONDITIONS OF ALLOWANCE 

The following conditions must concur m order that a particular item of expendi 
ture may be deductible under this clause — 

(1) The expenditure must not be of the nature described in cla (t) to (xtv) 

(2) It must have been incurred tn the accounting year 

(3) It must be in respect of a business which was carried on by the assessee 
and the profits of tchich arc to be computed and assessed, and must be 
incurred after the business is set up 

(4) It should not be m the nature of personal expenses of the assessee 

(6) It must have been laid out or expended uholly and cxdusnely for the 
purpose of such business 

(6) It should tio( be in the nature of capital expenditure (9) 

The clause is thus limited m scope It does not permit an assessee to make 
all deductions which a prudent trader would make m ascertaining his own 
profits(lO) 

I Expenditure must not be covered by els (i) to (xiv) — 
If an allowance is specifically dealt with by one of the preceding els (t) to (nu) 
it cannot be claimed under cl (xv) which is the residuary clause for otherwise the 
effect would be to nullify the express or implied conditions on which the allowance 
is granted by the specific clause(ll) The insertion in this clause of the words 
Dot being an allowance of the nature described in any of the clauses (*) to (artw) 
inclusive’ by the Income tax (Amendment) Act 1953 did not make any change 
in the law but only clarified the existing law 

II Expenditure must have been incurred in the accounting 
year —See supra under sub sec (2) Expenses and losses claimed should have 
been incurred in the relevant accounting year ” p 332 and Anticipated losses 
in futuro,’ p 333 

Henrxksen v Grafton Hotel 1943 ITE 
Suppl 10 15 Parmanand Haielx Bam In 
re 1945 ITR 157 161 See also ante 
under List of allowances is not exhaustive 
p 327 

(11) Subodhchandra Popatlal v 0 1 T 
[1953] 24 IT R 566 Bayaloo Iyer Son* 
v C I T [19o4] 261T R 265 290 C I T 
V Haj i Jamal Nurmahomed 1 ITC 396 
See also Tata Sons Ltd v C I T 19501TE 
460 469 

24a 


(8) C 1 T v Gurupada Dulla 1946 
ITR 100 105 (P C ) Bean v Doncaster 
Amalgamated Collxerxes Ltd 27 TC 296 
312/3 (BL) Damgaixl Coal Co Ltd v 
Francis 7 T C 1 

(9) See C I T v Lahoty Bros Ltd 
[1951]19 ITR 425 429 

(10) Alxanza Co Ltd v Bell 5 T C 60 
71/2 affirmed S TC 172 (H L ) Coltness 
Iron Co v Blaci 3 T C 287 30S (H L) 


s 10 

(2)(*v) 
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III Business must have been “ carried on ” by the assessee- 
Expenditure mcurred before setting' up or after discontinuance cf 
business —In order to bo deductible under this clause, the expenditure 
must be incurred for the purpose of the business which is carried on w 
accounting year and the profits of which are under ossessmen<( 12 ) Expend]^ 
incurred before the business is set up cannot be allowed (See supra w®* 
sub sec (2), “ No allowances in respect of business not yet set up at the dab c 
expenditure ’, p 336 ) Nor can expenditure be allowed if the business was * 
continued before the commencement of the accounting year, for to a busine® o*k 
contmued this section has no appbcation at all The expenses of a dead Kin 
are not allowed to be set off against the profits of a separate existing 
are they allowed to be earned forward to the following years (See sec 21(2)) ^ 

the result is that the expenses of a living business are the capital looses o t ' ( 
business (See supra under sub sec (2), “No allowances in respect o 
business ” p 336) , 

The words for the purpose of such business, profession or vocation to ^ 
clause refer to the business, profession or vocation described in sU ^"^ c \ 
the business profession or vocation earned on by the assessee the pronts . 
are to be computed and taxed ‘ For the purpose of the business me . a “ 
purpose of keeping the trade going voluntary payments made to emp 
winding up(13) or legal costs incurred in suing for dissolution of a - & r ®t, ^ ^ 
not be admissible deductions under this clause (See supra under 
Business should have been ‘earned on bv the asses ee m the accounw 0 i 
P 324) ,^1 

It must also be noted that the expenditure is allowed only it i 
m connection with the assessee s own business the profits of which are , a j^r 
ment A parent company cannot bp allowed a deduction m respecs 
expenditure incurred by or for the purposes of its subsidiary com | a /‘ 0D netb 
supra under sub sec ( 2 ), ‘Expenditure should have been incurred m 
with the assessee s own business,” p 333 ) ; 

TV Disallowance of “personal expenses ” — M 
ol the assessee—moneys expended for a domestic or private L they 
irom the purpose of trade or profession—are not deductible, & ^“ 10 “ 
be necessitated by the business or professional activities Where a pc 
in respect of profits demed from letting her house furnished claimed _ ^ ^ 3 
as a deduction the amount of rent paid by her for another farms e 
she lived while her own was let the deduction was disallowed as to ^ 0 f b 
of a personal nature(16) The assessee contracted an illness as a . 
professional activities and claimed to deduct the medical expenses j, aTe h 
to incur Held they were personal expenses and could not bo e * 1 
!aid out for the purposes of the profession(17) (Cf under sec h 
wholly and necessarily incurred in the performance of duties, P 
cases of personal expenses of employees arc dealt with) 


Chandra Manna Lai v C I T 
1019 ITR 30t Indtrchand JJan ram v 
1 T - 3 ITR 437 Seo also 

S ? U 

* l ‘ , "“ 1 om ” * ri " *•»— °r 

** t'rncny Co Lid U 
1 U 603 Seo ante under Profits or 
1>,v ' ■»*'>” u> *indu > 8 up s buJura., 


? (h) 

10101T F. 304 40-/3 c -cl : 

(15) Odtom. rjw W _ n. 
HR Soppl 02<HW , tC. 1 *■3 
(1C) 

assessment in such c ^ 


see 1 

(17) A orman 
Suppl SI 


Go'b f 


ijia 
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V " WHOLLY AND EXCLUSIVELY FOR THE PURPOSE OF 
SUCH BUSINESS ” 

Purpose of business —Before this clause was amended in 1939, allow¬ 
ance was guen in respect of any non capital expenditure ‘ incurred solely for the 
purpose of earning such profits or gams ” Now under the amended law the 
expenditure should he laid out ** wholly and exclu^ivcl) lor the purpose of such 
business 1 The two expressions are not synonj mous, the latter is wider than the 
fo’rmcr Expenditure may be for the purpose of the business although it may not 
be incurred for the purpose of earning the profits of the busmess(18) 

In Strong & Co v Woodtfield(l$) Lord Davcy explained the words ‘’for the 
purpose of the trade' as meaning for the purpose of enabling a person to carry on 
and earn profit* in the trade’ (20) But this gloss was in reference to the circum 
stances of the case then under consideration and is not necessarily either useful 
or conclusive in all cases * It is «afer to retain the wording of the Act itself and, 
by applying them (sic) to the facts established to discover whether the deduction 
falls within its terms or not as Lord Porter observLd in Smith s Potato Estates Ltd 
v Bolland( 21) Similarly the dictum of Rowlatt J, in / R v Anglo Brewing 
Co Ltd (22) that lor the purpose of the business means ‘ for the purpose of 
keeping the trade going and of making it pay’ must be confined to the facts of the 
particular case in which voluntary payments by a company to employees after 
winding up were disallowed 

“Wholly and exclusively “ —This clause requires that the expendi 
ture should be wholly and exclusively laid out for the purpose of the business but 
not that it should be necessarily laid out for sucb purpose Therefore expenses 
wholly and exclusively laid out for the purposes of tho trade should subject to 
the fulfilment of the other conditions be allowed under this clause e\ en though the 
outlay is unnecessary or unnecessarily Iarge(23), unless tho case falls under 
sec 10(4A) q v The further test of necessity is, by contrast imposed under 
sec 4(3)(t») and sec 7(2)(m) 

The judgment of the Supreme Court in Eastern Investments Lid v G 1 T (24) 
establishes that in tho absence of fraud the questions whether a transaction had 
the effect of diminishing the assessce’s taxable income whether it was a prudent 
or wise transaction, and whether it was necessary for the assessee to enter into that 
transaction are irrelevant m determining whether expenditure relating to that 
transaction should be allowed under sec 12(2) and the same considerations would 
apply under this clause(25) 


GENERAL PRINCIPLES —■'What is money wholly and exclusively laid 
out for the purpose of trade is a question which must be determined upon the 
principles of ordinary commercial tradmg(l) What is allowed in one business 


(18) C I T v Jagannath Kisonlal 
[1956] 30 ITR Go4 I T Appellate Tn 
bunal v Chhaganmal Mangilal 1946 I T R 
206 212/3 See also Morgan v Tale <t> 
Lyle Ltd [1954] 26 IT F 195 202/3 <H L) 
3«TC 367 

(19) 1906 AC 448 452/3 5 TC 215 
220 (H L) 

(20) Applied in Morgan v Tate d, Lyle 
Ltd [1954] 26 ITR 195 200 (HL) 35 
T C 367 (case of threatened nationalization) 

(21) 1949 ITR Suppl 1 7 (ILL) 
Sea also the observations of Viscount Simon 


at pp 3 and 4 

(22) 12TC S03 813 

(23) Craddock v Zeto Finance Co Ltd 
27 T C 267 287 (H L ) Ntwlone Studios 
Ltd v C I T [1955] 2S IT P 378 See 
also Bentleys Stoles <L Lon less v Beeson 33 
T C 491 506 (C A) 

(24) [19ol] 20 I T P 1 

(25) Seo Rajaloo Iyer «£. Sons v C I T 
(19o4] 26 IT R 26 j 291 

(I) Per Clyde LP Robert Addie & Sons 
Collieries Ltd v 1 R 8TC 671 676 


S 10 
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may not lie allowed in another, what is wholly extraneous to one 
germane to another(2) 

The following principles are useful m determining whether expenditure n 
wholly laid out for the purpose of trade ^ 

(1) “ Character as a trader M —One of the tests tobeapphedis^M 

the expenditure or loss is incurred by the assessee tn his charade 1 as a 
whether it is incurred m some other character, eg, as a house ho aer o ^ 
owner If it is incurred in the assessee’s character as a trader, then i i o 
it be deductible as being for the purpose of the business(3) It is n0 * $ 

the expenditure is merely connected with the trade,—it must be ita ; 
to the trade liselffl) . ^ 

( 2 ) ''Volimtardy expended on groimds of 

diency —As Viscount Cave L C, observed m Atherton J 
laced & Helsby Cables Ltd (5), "A sum of money expended not 3 , 0B jp 

a view to a direct and immediate benefit to the trade but T ° , tote tie carrvnu 
grounds of commercial expediency and in order indirectly to fac ^ parpo.^ 
on of the business may yet be expended wholly and exclusive y v *he bap’v^ 
of the trade'(6) This test was quoted with approval and appne ; 

Court m Eastern Investments Ltd v C 1 T (7) . s3 ^ 

(3) Department’s subjective standard of 

Madras High Court held in Neutone Studios Ltd v C l ‘ ) fta( j d^al! 0t 

to the Department to adopt a subjective standard of re3S °^ u a t this pn- f ^ 

a part of business expenditure as being unreasonably large(7b) 

is now subject to the provisions of sec 10(4A) (See the notes 

post, p 418) ^ , w t0 tscertP 

(4) 1 ‘ Direct concern and direct purpose ’' / ot the p«Ff 

whether the expenditure has been incurred wholly ana exciu * 

of the business one must look to the direct concern and direct p ^ posJ 

money is laid out and not to the remoter or indirect results 

motivate or flow from the expenditure^) ^ee ts-^ 

(5) Purpose of the assessee’s own business tc*T\ 

be the purpose of the assessee s own business the profits w ^ v 

and assessed As the House of Lords laid down m Odnanis f r j l((tr0 pd 

limited companies are separate taxable persons and the loss or ^ COI np 

for the purpose of a subsidiary company s business cannot be a , ' 

the profits of the parent company (See supra under sub 66 * ' qWI1 bn^ 1 ^ 
Bhould have been incurred in connection with the assess 


p 333) 


(2) Per Lord Hanworth M It Motley ■» 
Lair ford it Co 14 T C 229 244 

(3) d Co r If oodifield 5 T C 215 
219 (IIL) Morgan v Tate d. Lyle Ltd 
11954)261 TR 105 219(BL) 35TC 367 
1 T v Scottish Central etc Co 15 T G 761 
(RL) Fairrte v Hall 28 TC 200 Dow 
t Mtrehaion Cattle School 8 TC 149, 
C 1 T f Maharojadhiraja Sir Lame-thicar 
Singh oj Darbhanga 1942 JTR 214 218 
(PC) IT Appellate Tribunal ▼ Chhagan 
tnal Mangilal 1940 1 T R 206 214 Aruna 
thdam Cheltiar x C J T 1945 IT It J83 

(4) Ibid 

(5) 10 TC 15- I9I(lf L) 

(6) 1 ollownl In Tola Sont Ltd r C I T 


1950 ITR 460 «0 


1950 1 A K "- oTC AW 
Shoe Ttpair 8en**» Ml*. t J 

abo Morgan r tM.* * 


IT 
C I T r 


(75) b»^» t Vp If t 

Aboo [19o6] 30'ITJ* jrT . » 

v c i 2 tt9S*J z,. C» & 

Craddock v 7eeo T'** <V 

267 290 (IIW jj |U L‘ i! 

(81 Ter Pollock ^oTC 
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(6) Benefit to third party —Lord Sumner stated m Usher's S 10 
Wiltshire Breiccry Ltd v Bruce(lO) that where the whole and exclusive purpose of (2)(xv) 
the expenditure is the purpose of the expender’s trade and the object which the 
expenditure serves is the same the mere fact that to some extent the expenditure 
enures to a third party s benefit or that the expender incidentally obtains some 
advantage in some character other than that of a trader, cannot in law defeat the 

effect of the finding as to the whole and exclusive purpose(ll) The same principle 
was laid down by the Supreme Court m Eastern Investments Ltd v G I T (12), the 
case bemg under sec 12(2) which contains an analogous provision (See supra 
under “Expenditure should have been incurred in connection with the assessees 
own business , p 333) 

(7) Unremunerative expenditure —Expenditure need not be incurred 
solely for the purpose of earning profits in the year of accounl( 13) Cost of 
repairs(14) or of ad\ertisements(15) would be deductible though the repairs and 
advertisements have the result of enabling income to be earned m future years as 
well as in the year in which the expenditure is incurred Expenditure incurred by 
a rubber company for superintendence weeding etc , of its whole estate was held 
to be deductible though only one seventh of the estate produced rubber the other 
six sevenths bemg in the process of cultivation^ 6) 

It is not necessary that the expenditure allowable m a particular year should 
result in any profits at all in that year Viscount Cave L C , said in Ward d. Co Ltd 
v Comr of Taxes (IT), * Their Lordships put aside the circumstance that the 
expenditure was not of such a nature as to produce income m the actual tax year in 
which it was incurred In e\ ery trade much of the expenditure in each year—such 
as expenditure in the purchase of raw material in the repair of plant or the adver 
tisement of goods for sale—is designed to produce results wholly or parti} w subse 
quent years, but nevertheless, such expenditure is constantly allowed as a deduc 
tion for the year m which it is incurred ’ A payment made to an employee may 
be an admissible deduction although it may not be m respect of services rendered 
m the trading ) ear(18) Similarly, rent paid for premises taken on lease for a term 
of years after the business has ceased to be carried on there would bo allowable(lD) 

Expenditure may be allowable though it may not turn out profitably at all at 
any time The Btatute does not require the party claiming the deduction to show 
that any profit was in fact earned by the expenditure in qucstion(20) This 
principle has been recently re affirmed by the Supremo Court in Eastern Investments 
Ltd v C I T (21) Lord Thankerton said in Hughes v Bard, of New Zealand(22) ' 
“Expenditure in course of the trade which is unremunerative is none the less a ' 
proper deduction if wholly and exclusively made for the purposes of the trade It 
does not require the presence of a receipt on the credit side to justify the deduction * 
of an exp ense ” _ 

(10) 0 T C 399 437 (H L) (15) Central India Spg etc Co v 

(11) See also Morgan v Tate d Lyle Ltd C I T 1943 ITR 206 286 Seo the 

[1954] 20 ITR 195 209tl(HL) 3 jTC other cases of advertisements cited post 

307 Moore v Steicarts <0 Lloyds Ltd 6 TC f n (5) on p 333 and f n (15) on p 410 
601 507 Tala Sons Ltd v C I T 19j0 (16) I allambrosa Lubber Co Ltd v 

ITU 460 and C I T v Chandulal Farmer 5 T C 629 

Kesfunlal [195ol Bom (Unrep) (17) 1923 A C 145 US (P C ) 

(12) [10513 -01T R 1 5 (18) Hancock v General Reversionary 

(13) Anglo-Perstan Oil Co Ltd v d Investment Co Ltd 7TC 3j8 371 

C I T 1933 ITR 129 Ounsworth V (19) Hyett v Lennard 23 T C 340 I R 

UcLers 0 TC 071 Uyam v I R 14 TC v Falkirk Iron Co Ltd 17 TC G2a 
479 488 Tata Iron d Steel Co In re 1 (* > 0) Per Lord Pearson Moore v Stewarts 

ITC 12^ it Lloyds Ud 6 TC 501 607 

(14) Rhodesia Rlys Ltd v I T Collector (21) (19ol]20ITR 1 4 

1933 ITR 227 232(PC) (22) 1933 ITR 630 644 (II L.) 
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(8) Treatment in assessee’s accounts —The way in which auitem 
expenditure is treated in the asscssco’a accounts is not tonclusm aga^ c 
fa\ our of the asscssce(22a) 

Payments out of profits and payments ascertained by referent® 
to profits —When a trader makes a payment which is computed 
to profits, the question that anses is Does the payment represeii ^ 
division of profits with another party, or is it an item of expen 
amount of which is ascertained by reference to profits ? (23) The pftjm 
bo allowable in the second case but not in the first 

In Pondicherry Jlly Co Ltd % C 1 T (24),a railway company, m 
of a nmet} nine }cnr concession from the French Colonial Goveram » o ^ 
make over to the Colonial Goy eminent durmg the whole durationo jt* 

one half of the company’s net profits to be ascertained in a presen e ^ 
Privy Council held that the company was not entitled to any de 
of the half share of its profits made over to the French ant ori e3n; d 
Macmillan said, “A payment out of profits and conditional on 
cannot accurately be described as a payment made to earn piont a ^ fD t 
profits have first come into existence But profits on then commg Ba p S eqeeri 
attract tax at that pomt and the Revenue is not concerned wi a ^ 

application of the profits’ (1) But as Lord Macmillan himselt ^ e 

subsequent case of Union Cold Storage Co Ltd v Adamson[i) ^^ M 
m the above quoted passage must be read with reference to tne i . m a p/ei- 
cherry case where the obligation W38 first of all, to ascertain an( j then tc 

cnbed manner, after prov idmg for all outlays incurred m earning^ ' 
divide them In the later Privy Council case of Indian Radi a ti v true 

cations Co Ltd v C I T ( 3) Lord Maugham said ‘ It is not una ea joedC 
that a payment the making of which is conditional on profits e earning' 5 f 
properly be described as an expenditure incurred for the P 01 !®® a man^ 
profits The typical exception is that of a payment to a direc 
a commission on the profits of a company It may, however j "profi 0 S 
out that an apparent difficulty here is really caused bv using \ _ e „ f 


more than one sense If a company having mode an apparent net pro 
has then to pay £1,000 to directors or managers as the contr^^ pro gt n ^ 


„ „ _.__ manageio — . * pl 

for their service during the year it is plain that the real r 

4.9 000 ” 




j Thus remuneration or commission payable to directors . £ ^g a bn^ 
other employees and ascertained by reference to profits is de u c oD- , ^\ 
. expense(4) Payments made by an ussessee to business rrva 

-'* V - ■■ rate, than tie osse^emr 

I on the basis of an artificial 


of their ‘igreemg not to quote lower_ _ 

i tenders the paymen ts being computed on the ba sis of an ___ 

r <**“> 1 K v 0 P^rathttCo {India) (2) 16 T C_293 

Ltd [1956] 29 ITR f61 (SC) Sen a [ o 

Monghyr Lleciru. Supply Co Lid v C I T 
I T R 15 and Htnnksen v Grafton 
Hotel 1043 1TE Suppl JO 15 1 

(23) Ter Tomer L J British Sugar 
Manufacturers Ltd v Hams 1939 I r n 
101 10S 

(24) 5ITC 363 

(25) Followed by the Bom H C m 
C I T v Macdonald d, Co 1935 ITT 
459 

(!) 6ITC 363 370 


<?> 

BansidharvC 1 ^ o urm a Tr^Kft." 

.to ’ffi'lti‘r 


and krtnnaha 
1936 ITT 42S *** 
incorrect 
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expected to accrue from tho execution of the works, arc allowable(5) Price of 
raw materials or stock m trade maj by agreement be computed with reference to 
and bo made to vary with the profits of tho purchaser, but it is nonetheless allowable 
as a business cxpensc(6) If the managing agents of a company agree to pay a 
share of the commission and other remuneration rcco\ ered by them from tho com 
pany to a financier in consideration of his advancing a loan to the company, the 
payment would bo allowable as a business expensc(7) Beaumont C J said, 
‘The question whether the payment of part of a commission to a third person can 
be regarded as expenditure incurred solelv for the purpose of earning that commis¬ 
sion is a question which must be answered on the facts of each case and on a com 
merci&l basis’ (8) But where the agencj business was purchased by a third party 
who agreed to pay the share of remuneration payable to tho lenders, it was held 
that the payment assumed a different character and could not be deducted as a 
business expense, for it was regarded as having been made in consideration of the 
acquisition of tho right and opportunity to earn profits(9) However this last 
decision is superseded as far as managing agents of companies are concerned by 
sec 12A which provides that a managing agent of a company, who is liable under 
an agreement made for adequate consideration to share managing agency commis¬ 
sion with a third party, is chargeable only on the share to which he is entitled under 
tho agreement, provided the conditions prescribed m that section are satisfied(lO) 


The payment of a fluctuating Bum like a share of profits may not be allowed 
as rent unless there are special circumstances pointing to the contrary inference 
or unless there is an express stipulation borne out by the other provisions of the 
document that the payment is to be made by way of rcnt(ll) If an assessee pays 
rent under a lease deed which provides that in the event of deficiency of a certain 
margin of profits being found at tho end of tho year, instead of the full rent being 
charged a smaller sum shall be charged and if anything has been overpaid it shall 
be returned, tho full or abated rent, as the case may be, would be allowable as a 
business expcnsc(12) Similarly where an assessee agrees to pay as hire of ships 
a share of the net profits of each voyage tho hire is allowable as business 
expenditure(13) 


The requirements of a statute or the resolutions of a company or provisions h 
m its Articles of Association cannot operate to justify an allowance in respect^ 
of payments which constitute merely application of profits Thus moneys earned 
to a Binking fund in compliance with the provisions of a statute(14) or profits 
di8tnbutcd among retiring directors as ‘‘compensation for loss of office’ by a private 


(5) JUutwAi Oulab Singh A Sons v 
C I T 1946 I T P 66 

(6) Indian Turpentine A Ream Co y 
C I T 3ITC 219 Traiancore Mineralt 
Co Ltd t C I T [1955] 23 ITR 505 

(7) C I T v Tala Sons Ltd 1939 IT R 
195 Bee also Talo Hydro Electric Agencies 
Ltd y 0 I T 1937 ITR 202 203 
(PC) 

(8) Supra 1939 ITR 19„ 203 

(9) Tata Hydro Electric Agencies Ltd 
y C I T 1937 ITR 202 (P C ) 

(10) Jliajharta Bros Lid y C I T 19o0 
iTR 126 132/3 The decision in this case 
to tbe effect that in cases to which 6cc 12A 
applies relief under sec 10(2)(xi) cannot be 
claimed is it is submitted erroneous Sec 
12A supplements but does not override 
sec 10{2){zt) and therefore if the conditions 


laid down in sec 12A are not satisfied tho 
assessee may still be entitled to an allowance 
under sec 10(2){xi.) 

(11) See Indian Radio A Cable Communt 
cations Co y C I T 1937 ITR 270 278 
(PC) Qopxnalh Itr Bhan v C I T 1938 
ITR 243 252 Howrah Amt a Light Rly 
Co y C 1 T 2ITG 509 Parcathaneni 
FamaJcnshnayya v C I T [1951] 20 I T R 
610 

(12) Union Cold Storage Co Ltd y 
Adamson 16 T C 293 (IIL) 

(13) Qeorge Thompson A Co Ltd v 
JR 12 TC 1091 

(14) Mersey Docks A Harbour Board y 
Lucas 2 T C 2d (H L) Blake v Imperial 
Bra than Rly 2 T C 53 City of Dublin 
Steam Packet Co v O Bnen 6 T C 
101 


s to 

(2)(*v) 
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THE INDIAN INCOME TAX ACT 


s 10 limited company in pursuance of a resolution^ 5), or dividends paid on shares M 
(2)(xv) by directors where the Articles of Association of the company provided that tit 
dividends on shares held by directors were to be regarded as p3tt of the remaned 
of the directors(16), are not allowable as business expenses 

"Joint tenture ’—Where a share of profits is paid t® a third party 
agreement which amounts to joint venture and which makes the third pirtv i 
participator m the success of the undertaking, the case is really one of dmson c 
profits and not of any business expenditure^ 7), and none the less so if the pans 
is made under a decree passed in favour of a co sharer m the joint ventim(18j 
Indian Radio <£ Cable Communications Co Lid v C 1 T (19) the e* 
pany agreed to pay one half of its net profits for a certain number of years to ac¬ 
company as part of the consideration in respect of a number of different a vsfl ^ 
which the assessee company domed from the agreement The Pnvy 
held that the agreement represented a joint adventure for a term of ywr»J? J3 
the payment of a moiety of profits was inadmissible as a deduction , 
assessee paid a ginning company its normal ginning charges and m aadi 0 > ^ 
one third of his profits in consideration of the company agreeing not a . t 
for any one else, it was held that the pavment of the share of profits ^ 
business expense and that under the arrangement the ginning c ° m Pj' I v. 
upon the enterprise as a joint adventure with the asses*ee(20) Sixniiari 
a borrower agrees to pay interest on the loan and also a 'hare of prints ^ t 

profits stands on a different footing from the interest and must be ’ ^ 

being merely a division of profits(21) The amount paid by way of bonHS “L {r p 1 

ranee company to its participating policy holders was also taxable in i s 
till the statutory modification introduced by Rule 3(a) of the Schedule ^ 

In British Sugar Manufacturers Ltd v Rams( 23) the a'sessee 
with two other compames to pay them a specified percentage of n® „ 
to be computed upon a eomentional basis m consideration of their 1? . 7^ , J 
assessee company the full benefit of their technical and financial kh . fjjtr 
experience The Court of Appeal held that it was not a case of a join* t j 
or of payment of a share of profits stmpliciler but that the paym en . 
remuneration for services rendered and was deductible before the re ^ 
could be ascertamed(24) In Yithaldas Thalordas d Co v G I TV ) ^ cc ^- 

firm agreed to pay two annas in the rupee of ‘the net profits to a , j,tu ^ 
aeration for being allowed the use of the goodwill of her deceased bns 
Held, there was no joint adventure and the fee or charge for the use espo^. 
Ithough fixed by reference to net profits’, was allowable m a ' ther™ 
I Cnagla J said “In every case the Court has got to consider w — —• 

,1r ' -Vv Athford Dunn A Co 17 (20) Gopmatk J »r 


(15) Overy 
TC 497 

(16) Eyres 
Ltd 7 TC 74 


Ptnmeston EnqinetrvnQ Co 

„ Pondxcherry Ely Co v C I T 
t ITC 363 370(1 0) C / T v llomboy 
"“1™“ Trodtnq Conn 1941 ITR I5„ 
® Porraihaneni Eamatnthnayya v 
^ t 1 ** 5 *] 20 ITR 610 (share of profits 

mid by of a business concern to 

leesor) Sundararamier PadhaLnthnter <t Co 
T C 1 T [19.21 21 ITT 184 (share of 
||roCt« paid to a person who obtained import 


licence) 

(18) Payola Ayyar it Co 
1937 ITR 727 

(19) 1937ITT 2"0 


t C 1 T 


ITR 243 Sea the 
in C / T v Bombay Burma x 
J 941 ITR 165 1741# . C<J j l f * 
(21) A IT U'«/£ 

TC 297 SeoaUoC ^ i & 
\urmahomtS 1 » 

Copper Co v Smd» *'Ig,*,*, 
per cent bonus paid - 

1 DO/ILL) Bharat In* Co 

ITR C3 (PC) - 

(23) J939ITR 

(24) loBowed la * 

C l T [19^)231 TP «*• 

(2.) ICMflITJt ®2- 
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profits of the assessee and what are the apparent profits It is only the real profits/ S 10 
that attract the tax , arid even though the language used mThe^atenal documentsf (2)(xv) 
may be ‘net profits, tho Court must look to the substance of the transaction and, 
not"to'‘the form’ (1) In other words, a payment out of what the document calls! 

“net profits” may actually be a payment out of apparent or conventional profits,J 
m which event the real taxable profits can be ascertained only after the payment? 
is deducted(2) 

Where a payment is not allowed as business expenditure on the ground that j 
it represents merely a sharing of profits, it would be exempt from tax in the hands j 
of the recipient m certain circumstances under a No tification i ssued unde r sec 60 ( 
oftb&-Act(3) ~ 

See also supra under sec 3 "Application of income and its diversion by 
overriding title’, p 90 


Legal and accountancy expenses —Fines and penalties — 
The expense of keeping an accountant or in the case of a large business, keeping / 
a whole accountants department, would be a proper deduction(4) The expense ( 
of investigating and preparing accounts to ascertain the taxable balance of profits | 
is a business expen°e(5) But legal and accountancy expenses of prosecuting 
appeals against income tax or excess profits tax assessment, incurred by a tax payer 
with a view to reducing the assessment, are inadmissible as a deduction because 
they are not laid out wholly and exclusively for the purpose of the trade(6) This ’ 
is now settled in England bj a majority decision of the House of Lords ? 
(Viscount Simon and Lord Oaksey dissenting) m Smith s Potato Estates Ltd v 
Bolland( 7) 


Litigation expenses incurred by a moneylender in connection with a loan 
advanced or capital invested or a similar trading transaction, is deductible as) 
being for a business purpose for money is the stock in trade of the money lender(8) 
But where a money lender takes colourable mortgages not in the course of his^ 
money lending business but with tho fraudulent intention of saving the property 
from the creditors of the mortgagor the legal expenses incurred in resisting annul 
ment of such mortgages would not be allowable as business expenditurc(O) 


Legal costs incurred m the course of the normal carrying on of busmess(IO) 
or to avoid a business liability e g for alleged breach of a trading contractfll), 
or to defend the asses ee s title to his assets e g land and buildmg«(12), or to 


(1) Ibid at 831 

(2) British Sugar Manufacturers Ltd v 
Harris 1039 ITR 101 104/6 I tthaldas 
Thakordas <L Co y C I T 1946 ITR 
822 832 C I T v Bombay Burma Trading 
Corpn Ltd 1941 ITR 155 174 

(3) Balaknshnan y C J T [1954] 26 
ITR 367 Tor the Notification see post 
\ ol II Div 3 Sub div A p 261 

(4) Per Finlaj J Allen v Farquharson 
Bros d. Co 17 1 C 69 65 

(5) WorsUy Breu ery Co Ltd v I B 17 
T C 349 360 <C A ) 

(6) Allen x Farquharson Bros A. Co 
17 TC 69 Board of Reienue x Muntswami 
Chelty d. Sons 1 I T C 227 

(7) 1949 ITR Suppl 1 The same 
decision was given at the same time in 
Jtushden Heel Co v Keen* 1949 ITP 
Suppl 19 (HI) 


(8) C I T v Sir Kamtshwar Singh 
1042 ITR 214 (P C ) Jutharam Jankidas 
y C I T 1944 ITR 344 The decision to 
the contrary in C 1 T r Karuppan Chetliar 
1948 ITR 376 based on the ground that the 
litigation related to a pre partition debt for 
which the assessee was liable under Hindu 
law is it is submitted open to doubt 

(9) Kaluram Kanlana In re 1947 ITR 
209 

(10) Usher s Wiltshire Brewery Ltd y 
Bruce BTC 399 (H L) 

(11) C 1 T x Haharajadhiraja Sir 
Kameshwar Singh of Darbhanga 1942 ITR 
214 (PC) C 1 T v Mathuradas Manndlal 
1942 ITR 95 

(12) Southern, v Borax Consolidated Ltd 
1942 ITR Suppl 1 Mahabir Parshad d. 
Sonsv C J T 1945 ITR 340 


r 


378 


Hir INDIA** INCOME TAN ACT 


uiu jll ^ 

10 /secure tlic termination ol a disndv ““'“S' 0 "’ * ra<1 g“® j^legafeip®® ®?*J 
) /as being incurred for tl.o purpose of . b ^™.t Wit ° challenge d^ 
by a director of a compan) in defending a emt broUB whl ch 

of Ins election to tlie directorship arc allotrablc unu 
/ a provision corresponding to tins clausefl i) . „ m ' b« 

mere a company carried forward aid.“hen the cornel’<* 
which stood in the waj of the payment. ol " t0 he paidl 

on a penod of profit earning and, to the '*Pf^ Je( !4' 

incurred legal expenses in having ^ d [ or the purpose of the ^ 

allowed on the ground that it "“‘Xtmu the profits of the tnM“L,J 

company but for the purpose of dlst ^' lt f f or drs olution of the ,^X P^' 
costs* incurred by a partner m proce dings fo d-d out <« ^ 

rendition of accounts, cannot bo deducted os exp 

of the partnership busincss(lG) amended »>".; 

f In a Calcutta case(17), wluch arosc before jhm ^ ^ ^ rojg^ 

legal costs incurred ClL a^essee in 


but so far as this ground of the decision I^’clause ,n 1939 |e s 

law m any event after the amendment of this tle gen »' 1 J 

, So far as expenses incuired in Cl»ilossessee ,n 

/are, whether the legal expenses were meuma„Ywhether the J rowf J „»<« 

1 trader and the Uahdity fell on him as a tiadcr, „ nd w wainf >° 

\ of -which the proceedings are taken arose held in J f AlfflLg&f , t 

business or profession (18) The Nagpur S review of the , mar^* 1 

1 v Chhaganmal Mang,M(l<>) after “Xestom user of a certain^^ tn 
legal costs incurred in defending a sint to ic r cd for the P“TE° Jqj Into*' 
allowable as being wholly and exclusively! 1 , ljr dcductibW^J, rfd 
The plaintiff s costs in such a suit would b J ^ mcss 0 J eo»J“ ’(or if' 

legal costs meurred by an assessce oirrtfiiiJ on fM ,ord S «»»«* 

in defending and a sum paid m settlement.of ctm , havei h« 

(hut not proved) fraudulent statements n P^P^ w> h< s cha ’° i py the f‘ 
On the other hand legal costs incurred by the R „n jn jured 

holder in defending a suit for damages brought by ^ 1* eSora eW 
in of the asses^ee s chimaey(22) or costsiueur»d» himnn aw* jt ii 

in connection with a charge over theprope? suit toreco- 

poses of his business(23) or the costa of defcn ding_a- 

mal ManqilalW* * lOHjJf (l® 3 

3 J?J JaUa T 

(21) Go ^f T ,i 33 TC <5 5 ft 

Gold Vtn'S Ltd 33 

(22) Stroty * <r jjL 


(13) Scammell A. Nephew Ltd v Bowles 
1940 ITR Stippl 41 (C A ) 

(14) C I T v Sir Purskottamaas 
Thakvrdas 1946 ITR 305 

(15) Archibald Thomson Black d. Co Lla 

v Batty 7 T C lu8 

(16) Bam Chandra Munna Lai v C I T 
1949 ITR 394 402 raghunath Prasad v 
C I T [19o5] 28 IT P 45 The decision 
to tho contrary in Lachminarayan Mod » v 
C I T [lOoj] 2S ITR 322 is it » 
submitted incorrect eeo TranspoH Co 
Ltd v C 1 T [!0o7] 31 ITR 2u9 

” 7 (17) ita-piiram Bangor A Co In re 
1941 ITR 573 5So 
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filed by the Government against the assessee in his character as the representatne of S 10 
Ms father's estate( 24) are not allowable as a business expense (2) (xv) 


The position is however different as regards legal expenses incurred in criminal 
proceedings where the defence cannot easily be dissociated from the purpose of 
saving the accused from a possible conviction and sentence which is not a business 
purpose(25) In 0 I Tv Hirjee(l) the Supreme Court held that expenses in¬ 
curred by an individual assessee m defending himself in a criminal proceeding (which 
ended in an acquittal) on a charge of selling goods at excessive prices m contraven¬ 
tion of the law were not allowable under this clause, since there was a possibility 
of the proceeding terminating in the conviction and imprisonment of the assessee 
and therefore the purpose of the expenditure could not be regarded as wholly and ' 
exclusively a business purpose(2) Patanjah Sastn, C J said, ‘If as the High. 
Court realised, m every criminal prosecution where the matter is defended to* 
protect the good name of a business or a professional man, the fear of possible fine 
or imprisonment must always be there it must ordinarily be difficult for any Court 
to say that the expenses incurred for the defence, even if they are not to be regarded 
as the ‘personal expenses’ of the person accused, constituted ‘expenditure laid out 
or expended wholly and exclusively for the purposes of the business’ Nor 
are we satisfied as at present advised, that a distinction drawn in the Bombay 
case(3) between the legal expenses of a successful and unsuccessful defence is 
sound The deductibility of such expenses under sec 10(2)(xv) must depend on 
the nature and purpose of the legal proceeding m relation to the business whose 
profits are under computation, and cannot be affected by the final outcome of 
that proceeding ’(4) Costs and penalties incurred by a company in proceedings! 
launched against it by public authorities for infractions of the law, e g for breaches! 
of customs excise and other regulations, have been disalIowed(5) and even costs | 
incurred by a firm of accountants in successfully defending a member of the firm 
against a charge of conspiracy to defraud the revenue with reference to a case 
professionally handled by the firm have been disal!owed{6) Likewise before the 
amendment of the clause in 1939, expenses incurred by a newspaper company in 
defending its editor and printer against a charge of contempt of Court(7), 
and expenditure incurred by a firm of liquor merchants in defending its partners 
against charges under the Excise Act(8), were held to be inadmissible, on the ground 
that they were not expenditure incurred for the purpose of earning the profits 
of the business 


(24) Arv.naeha.lam ChtUiar v C I T 
1945 IT It 183 Seo also liamasicamy 
Ayyaryjar y C I T 1943 IT It 
697 

(25) G I T v Hi nee [1953] 23 IT R 
427 431 (S C) 

(1) [19^] 23 I Tit 427 

(2) The earlier decision of the Bom II C 
u> J B Adam* A Co Lid v C 1 T 19a0 
ITR o57 that Bnch expenses were allowable 
must bo regarded as no longer good law 
unless the case Is distinguished on tho 
ground that tho expenses in tho Bombay 
case were incurred by a company m defend 
mg its directors and salesman and therefore 
as regards tho company the purpose of tho 
expenditure was wholly and exclusively a 
business purpose 

(3) J E ddrom t Co Ltd v C I T 
10»jQ IT R 5a7 


(4) [19o3] 23 I T R 427 431 

(5) 1 R v J Fames A Co Lid 12 TC 
227 I It y Alexander ton Olehn A Co 
Ltd 12 T C 232 In re Oabdulal Tulstram 
[19o2] 21 ITR 330 Jvggdal Kamlapat 
Cotton Spy A JTty Co Ltd v C J T [1955] 
231 T R 78 Senlhxkvmara A adar A Sons v 
C I T [1957] 32 ITR 133 See also 
Cattemtoh r Borax A. Chemicals Ltd 31 T C 
202 and C I T v Himalaya rosin Turpen¬ 
tine 21 Jg Co [19o3] 241 T R 132 (which was 
really a case of compensation paid for breach 
of contract) Cf Ealusvamy Iyer y C I T 
[19 jo] 2S I T R 23o 

(6) Spoffortk A Prince y Colder 26 T C 
310 

(7) In re Amrita Ea~ar Tatnla Ltd 
1937 ITT G4S 

(S) C I T y Carper A Co 1940 IT P 
100 
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(but r,* C /% mc } ax 4p l ,s no ^ concerned with the legality of transactions 

taken m nil ri! ° lt9 °/? n IP S Q ^ businw, an infraction of the law should not be 
costa or n nrtif C< * nH defeating the nglit of the asscssec to claim a deduction for 
ore confi^rnf/./l ll ”, CKr ^ ct ^ as a ™ u lt of the infraction For instance, where goods 
Act the nr™ V ltIl0Ut a personal penalty) under see 167(8) of the Sea Custom 
theunnortr C(, dings aro tn ran and no personal liability whatever attaches to 
jerttonoA .*1 * icr ? ” no Question of saving him from anv conviction oi 

lof ronficAt C ' ^ ^ ,0 importer exercise? his option of paying a fine in ben 

{ boaJlowS . m ° rcI} i n , 0rt!cr to «* Ua S° *«* stock in trade a deduction should 
n respect of the fino despite the infraction of the law(9) 

natnm°ei^^disoussjon of the que tion whether legal costs art, of a capital or revenue 
mg assets ;ToS n0r ' ° r °* ier ex P cns c3 incurredm preserving or maintain 

extirmSn^^u 10 mcurr ed t0 oppose nationalization or to prevent 
leiSSS^n f busm , ess — In M<ngan v Tate d Lyle Ltd [10) a comply 
Wdosc thp + B ^® n + rt fjmng incurred expenses m a propaganda campaign 
Ije/a natlonal «zation of the industry The House of IjJ 

land exdusnekTor ™ 9 aU ™ al]c f. 3 JS tn nreveot 


Ktto a. Jr I , 00 Ud v Comr o/Taxesl 11) di__. 

contem nhw^r 618 V* a _j ntl P rcdu bition propaganda at a time when the G°J er ”®“‘ 
2l" S mhodnohon of legislation for probht.cn, was held to 
Council’s Aoo ^ 0lL<:c 0 Lords in the above case on tlie ground that the ’’ 
test of all™ ° n rCSt "f ° u the words o£ “ Ncw Zealand statute under 

production of!? 8 WaS tho expenditure mnst be 'evclusivelj'lacurKd' 

was thTtbl h income whereas the test under tbe EngMj^j 

for tha n,,™ e^P'nftnre must be • wholly and exclusively laid out or n?« , 
rs identical^, th ih^f *5^ TIl e test hid down in the Indian Act on ^ { 
from the test U aa* t ° St Ia ! d down m the English statute aDd materially 
of fto Hoie m fA Nm Zealand statute Therefore the above gj 

inapplicable to cas!?» WOlUd be , a PP i *cabIe and the decision of the W 
camnnip-n fo v> SeS ansin g under this Act Expenses incurred in » PJ.JLWd 
So P Sat°on P r^ 8 the aS8efa ° f »“ assesse^from seirure npon gg 
prohibition £ prevent extinction of a liquor business upon t 

pronibition, would be allowable under sec 10(2) (am) 

causfSy bffor the * P ? btlcaJ purpose —Payments for * d e ^tL' 

him to protect his! P ^ pose ® of advancing the trade of the assessee and 
of the expenditure assets an d earn profits but unless these are the 
of printing and cirr-iiff^ ° W&nCe can c ^ aime d under this clause E*!* ^ 

policies of the Governm™? * pam P t,et which was nothing but an attac 
out of officeand2? X ? P °^ er and an inducement to the votes to **0^^ 
operations of the dea fc with matters unconnected with t 

ajdwasd^W^T 6 ^ Id t0 be mCUrred DOt S0lel7 f ° r * * 

(10) [1954] 26 IT B 19j 3f> T C 36 


coSiaJ^ C°1 

Saloor Bros [1955] 28 I l^R * *eR t 1 / tb ? ul 
submitted ineorrert Cf ~ 66 13 lfc « 
rC IT [STS ITB IT'"" 1 ' ^ 


(11) 1923 A C 145 ui a 

(12) Boartani v Kramai P* la ' 


T c~i 
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Damages incurred by assessee —As noted above, expenditure is\ S 10 
allowable when it is incurred m the ossessee’s charactct.fi$ a trader ,—and this test 1(2) (xv) 
is particularly useful when considering the question of damages paid by the assessee 
to a third party For instance, where a railway or other transport company incurs 
liability for damages to persons injured by accident, the damages are allowable,' 
for they are incurred in the assessee’s character as a businessman and are 
inseparably connected with and incidental to the conduct of the business from year 
to year(13) On the other hand, as the House of Lords held m Strong v 
Woodtfield{U) damages incurred by an inn keeper on account of injuries caused 
to a visitor staying at the inn by the falling in of a chimney, or damages paid by, 
a grocer to a man who is injured while walking in the street by the falling of as 
window shutter of the grocer s shop, would not be allowable as a business expense,* 
for the liability falls, upon the tax payer in his character not as a trader but as a 
householder and the disbursement is not really incidental to the trade To take* 
another case, compensation payable to a customer for injuries caused by defect! 
in goods sold is allowable but not damages payable by a sugar broker for defaming* 
a rival in the trade(15) for in the first case the liability falls upon the shopkeeper 
in his character as a trader, but not in the second 

Compensation payable as a result of negligence in carrying on the business*! 
may be allowabIe(16) Moneys paid by a firm of accountants in settlement of a 
claim for damages arising out of the negligence of their employees would be a proper 
deduction{17) But liability for damages occasioned by deliberate and dishonest 
breaches of contract(18) or an amount paid by a director of a company m 
liquidation for compounding misfeasance proceedings started against him by 
the hquidator(19) or payment under a decree passed against a company for nus 
feasance committed by its directors(20) has been held not to be deductible as 
business expenditure As already submitted above, since the Income tax Act is 
not concerned with the legality of transactions but taxes the profits of an illegal 
business, an infraction of the law bj itself is not sufficient m all cases to justify a 
disallowance In any event if a sum 19 paid in settlement of a civil action for 
damages on the ground of fraud committed in the course of the asscssee’s business 
such a sum may be allowed as a business expense for the mere fact of a settlement 
would not bo proof of anv infraction of the law(21) 

A payment made to get rid of a servant m the interest of the tradc(22) or l 
damages paid to a dismis cd servant(23), would be deductible as expenditure I 
wholly and exclusively incurred for the purpose of business See below under 
‘Compensation paid to directors agents and other employees on termination of 
their services,’ p 401, where the question whether such payment is a capital or 
revenue disbursement is discussed 


Remuneration, pensions, gratuities etc paid to directors 
and employees —As stated above, expenditure may be voluntary but 
nonetheless incurred for the purpose of the business Lord Cave, L C said 


(13) Strong y VtoodifieH 5 TC 215 
219 (HL) llenfrtiD Town Council v I It 
19 TC 13 18/9 

(14) 6TC 215 219 

(15) Faime v Hall 28 T C 200 

(16) See I R y Alexander von Qlthn <£ 
Go Ltd 12 TC 232 244 

(17) See Cray y Lord Penrhyn 21 TC 
252 262 

(18) Maxi A Co v C I T 1943 ITR 
454 C I T y Himalaya Rosin Turpentine 


Mfg Co [1953] 24 I T R 132 Cf Balu 
ewamy Iyer y C I T [195o] 28 IT R 235 

(19) Executor a of Sardar Baram Singh 
In re 1943 I TR 478 

(20) C I T y Calcutta Agency Ltd 
[1951] 19 IT R 191 (SC) 

(21) Colder r Great Boulder Proprietary 
Gold Mines Ltd 33 T C 7o 

(22) Boble T Mitchell 11 TC 372 413 

(23) BobU v Mitchell ibid Boyal Ins 
Co y Watson 3 T C 500 506 (H L ) 
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V 1 Snt,sh Insulated <t Ildsby Cables Ltd (21) that pensions gratata 
o or voluntary payments made to employec t =(25) for the sound commercial 
purpose of enabling the company to retain the services of the staff and of increiiag 
eir efficiency may be deductible as being wholly and exclusively laid ontforth' 
purpose of the trade But a gratuity paid to a single employee when it was not tit 
ic-o of the employer to grant such a benefit in any circumstances was heldbv 
jtne Madras High Court to be not deductible(25o) Boarding and convene 
,a owances paid to employees in order to retain their services and to increase tie*- 
jetiiciency are allowable as expenditure laid out solely for the purpose of the baa 
jness(l) Purely personal gifts, say on New Year day made to employees wouldEOt 
j e eductible(2) but if voluntary payments are made to employees at the commit¬ 
ment of the business year and they can be reasonably found to be payments nee* 
sardy made by the assessee as part of his servants’ wages they would be allow™ 
as business expense(3) Voluntary pensions and lump sum payments 
company to its employees on its winding up are not allowable as being made for 
purpose of the trade ‘For the purpose of the trade* mean3 for the 
eeping the trade going and making it pay, and not of winding up the trade(fj ^ 
Where an employer compulsorily deducted two pies m the rupee 
wages payable to his employees for application to charitable purpose, the am 
so deducted was not allowed as business expenditure to the employer® ^ 

. iff directors’ or managing agents’ remuneration is earned and is payable m^ 
a e territories and the directors or managing agents carry on the bumu 
company m the taxable territories, the full remuneration most generally sP fl 
be allowed in computing the company s profits notwithstanding the fact 
trading activities of the company might be earned on outside the taxable t 
and might result in profits not taxable under the Act(6) f 

I Under sub sec (4A) which was inserted m 1955 any remuneration & e i, 

| ° r , ame f lty Granted by a company to a director or to a p rson having a sun cf 
USi V n n the c 3 om V^y within the meaning of sec 2(6C)(ut) may be 
\ partly disallowed if in the Income tax Officer s opinion it is excessive or unre 
t ble bee notes sub sec (4A) post p 418 ^ 

In Allahabad Bank Ltd v 0 1 Til) the employer Bank did not 
pay any pension but purported to create a pension fund under a deed 0° ^ 
it was not certain whether any pension would at all be paid and who 0 
that anes Since the trust was void for uncertainty, the Supreme^ _^ c i 
, mon , e y ^ a( I ^ een expended or in any event expended for P *|tled V 

„lii neSS within the meaning of this clause and the Bank was D ° , t l 
wance m respect of the moneys purported to be put in trust sp , 
i r question whether the transaction was on capital accoun . J is 
where an assessee set apart tentatively an amount m the form of 


(24) 10 TC 755 191 (HL) 

«7 ”"ui Csu’Ktl „/ Report^ s 4c 

lmetlmtitS Ltd a‘TOsS‘ m ‘" ma '' ! ' * 

ms'c ftuZ** ?°S 
against this decision is pending in S C P? 
ITC / a73rnaA Tfl *rani t- Q I T 2 
301^ Q * T T Aonj» 1033 IT R 


(3) In re Chhitar M* 1 & 

I T C 54 jtf 1 

(4) I R v Angb Drett^l 
TC 803 J A 

C I T [10o2] 211T B 1 3 , 0 ***» 
under Profits or los’® 3 
up a business p 320 

(5) C I T r 

19UITR21 t .. r . (lA J 

(6) CITs C Jlffiat C v‘ £r 

UI [19..S] 23 IT B I» & e S- 
Ud s O I T I105I] 19 * T 1 

(7) [IDj3] 2IJ T r, 517 
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order that it might be available for payment of an annuity to an employee in speci S 10 
fied contingencies but made no provision for the application of the money in the (2)(xv) 
event of those contmgencies not occurring the Calcutta High Court held that 
no expenditure had been incurred within the meaning of this clause(7a) 

For losses occasioned by misappropriation, embezzlement, conversion or 
overdrawing by employees, see ante under ‘Losses incidental to trade , 

ji y §2& See also below under “Capital and revenue disbursements for the benefit 
"of employees p 401, and under “Compensation paid to directors, agents and 
other employees on termination of their services p 401 

Special allowance paid to agent or employee to meet necessary 
expenses -—In cases where a special allowance is bona fide paid by the assessee 
to his agent or employee specifically to meet expenses wholly and necessarily 
incurred in the performance of his duties, the asse sspg_is_entitled jto_ a Reduction , 
m resp ect of the sp ecial-al lowance without "proof of the amount actually spent \ 
by~the agent or employee and despite the fact that the special allowance 1 
may he exempt from tax under sec 4(3)(©t) in the hands of the agent or ’ 
employee(8) 

Managing agents’ contribution towards bonus paid by managed 
company to its employees —In Tata Son3 Ltd v GI T (9) the asscssees 
were the managing agents of another company Under the managing agency 
agreement the amount of the assessees commission was dependent upon 
and ascertainable by reference to the profits of the managed company A sum 
paid \ oluntanly by the assessees as their contribution towards a reasonable bonus 
paid by the managed company to its employees was held deductible as business 
expense The object of the payment was to increase the profits of the managed 
company by increasing the efficiency of its employees, and thereby increase the 
managing agents own commission While the share which the managed com 
pany paid as bonus to its employees wa3 allowable to that company under cl (x)f 
of this sub section, the payment made by the assessees (which was not a3 bonus)/ 
was allowable to them under cl (xc) as expenditure wholly and exclusively incurred] 
for the purpose of their managing agency business This decision constitutes al 
landmark in the growth of the law on this topic 

Remission by managing agents of commission due to them — 

Where managing agents of a company give up the whole or a part of the managing 
agency commission which is taxable as their income on accrual basis under the 
mercantile Bjetem of accounting, and the commission is found to be remitted for 
purely business considerations or on grounds of commercial expediency the amount 
not received would „be allowable under this clause as expenditure wholly and 
exclusively incurred for the purpose of the managing agencj busmess{10) 

Excessive remuneration —Remuneration paid to employees is allow 
able as a deduction provided the paymont is made solely and exclusively for the 
purposo of the business Where a member of a joint family renders services to 
the family business and the family pays him remuneration for commercial const 
derations the whole remuneration is allowable as much as remuneration paid 
to an outsidcr(ll) 11 here the owner of a business paid large sums by way of 

(7a) Indian J/oIosjm Co Ltd y C 1 T 
[19 Q] 29 LT R 5G5 

(8) Cifcx Dyti Ltd y C I T [19^1] 23 
ITH 102 

(9) lOoOITR 4GO 

(10) C I T y Chandulal Kethadol 



[!9o5] Boa (Unrep) Cf C I T y 
Ckamanlal Hangaldaa [1956] 29 IT R 987 
where variation of tho agency agreement 
resulted in accrual of less commission 
<I1) C I T y Ja\nara\n Jajanntuh 
1945ITR 410 
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S 10 remuneration to his sons who were employed m the business, the payments rare 
(2)(xv) disintegrated into the amount of a fair wage and a balance which was consider ss 
paid on account of family feeling, and only the former was allowed(12) 

Jethabhai Hirp d Co v C 1 T (13) 13 an authority for the propositron to 
even if a certain amount is actually paid to an employee and the agieemen ^ 
which it is paid is proved to exist, it is nevertheless open to the Depa 
upon the other facts and circumstances that only a part of snchpaymen 
allowed as expenditure wholly and exclusively incurred for the pup 0 ^ 
} assessee’s busmess(14) In that case two employees of the assesses y 
drawing a salary of only Rs 125 and Rs 111 a month respective y jj 

t them given an additional remuneration of Rs 6 000 in the year o ^ 

S the absence of any evidence that the employees rendered any S P®^ jjopj) 

, justify the additional remuneration, the Tribunal disallowed the s ' j 

£ out of the total sum of Rs 12 000 so paid by way of additional rem 
[ the assessment was upheld by the Bombay High Court ^ ^ ^ 

Similarly, under the general law, remuneration of a ^ eIcCi ,R 

directors is normally allowable as a proper business expense(l ), reffiunyS tg 
remuneration is paid out of non commercial considerations e ynT-tb* «xres 
paid to the children of the virtual owner of a private limited co f*P * aCCon jsjrt 
may be disal!owed(16) Remuneration may be paid to duec 
with the Articles of Association of a company and m pursuance ^ 
the company and the vouchers for such payments may be produ » ^*2 

ment may still find as a fact on the other evidence before it,—e g > c0 mpa3r" 
were the sole shareholders and the sole directors of a P n ' ate , laid on** ' 
that the sums so paid to the directors were not wholly and exc aC *-> r 

the purposes of the company s trade in which event only Ij. iijyi B {l ' 

( laid out for the purposes of the company s trade would be au , re mtm * 

the Madras High Court held m Neutone Studios Lid v G 1 * 1 a aa dr : ' 
tion is paid out of purely commercial considerations, it should oe ^ wonM*. 
ture incurred wholly and exclusively for the purpose af bus m ® OJl3 bleD LS3 ^ 

be open to the Department to adopt a subjective standard o 
disallow a part of the remuneration as being unreasonably large . of 

It seems that the decision in Neytone Studios Ltd led to the 
Isub sec (4A) by the Finance Act, 1956 That-dec^on^^^^fj 
'far as companies are concerned by sub sec (4A) w hich pr° v,des V, ure ^bid ire ^j 
lallo wance should be granted to a company m respect of any expen ^ am «utr > 
directly or mdirectly m the provision of any remuneration be* 1 ® within ^ 

director or a person who has a substantial interest in the co jar 

meaning of sec 2(6C)(m), if m the opinion of the /legitim^ 1 ® 

allowance is excessive or unreasonable having regard to therefr 054 v 

needs of the company and the benefit derived by or accruing t , uen t J f4 * , 
View of sub sec (4A) for the assessment year 1956 57 and 8 J 3r d of tf 4 *" « 
would be open to the Income tax Officer to adopt a subjective s ^rson 
bleness and disallow o part of the remuneration paid to a director o 
a substantial interest in the company as being excessive or iinrcas, — 

(12) Johnson Bros d Co v I It 121C — ir ‘^ l0,n 

14? Stoll d Ingham r Trtheame 0 TC 


C0 

(13) 1040 I TJ1 C33 

(14) Trust v C 1 T (10321 

21 ITU 140 1 1 

(15) Toebank Printing Co Ltd r I II 
13 T C. 864 8'4 


(16) Coptman ▼ ^ 

Lamgan Send Sons LU^ 

=S flS, [10,5] 531TJ* 3 ' 1 
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Guarantees —Subscriptions and other payments made to secure S 10 
business — A sum paid by the assessee as a surety when it is no part of the (2)(xv) 
assessed s business to stand surety cannot, generally speaking, bo allowed as a 
business expensc{19) but it would bo a proper allowance where the guarantee 
is entered into pursuant to a trade custom of which iJiMlVpl accommodation is the 
essence, t c traders standing surety for one another{20) Where a firm of con 
tractors became guarantors for the sponsors of an Exhibition with the boIo object 
of thereby obtaining contracts for work at the Exhibition, and had to pay a certain 
amount under the guarantee, it was held to be an allowable business expensc(21) 
Similarly, if an architect buys shares in a company as a condition and with the sole 
object of securing professional work from the company, the loss arising on a subso 
quent sale of the shares may ho regarded as being incurred for the purpose of the 
profession but would be disallowed as being of a capital nature(22) Subscriptions 
paid by a book publisher to schools which agreo to prescribe the text books published 
by him would be deductible as a business expense for m effect the subscriptions 
are payments mado to secure business(23) However, m an English case(24) the 
assessee company paid subscriptions to a hospital on the informal understanding 
that the employees of the company would he admitted and treated by the hospital 
when necessary and the Department found as a fact that subscriptions were not 
expenditure incurred wholly and exclusively for the purposo of the business 
Rowlatt, J, held that it was a finding of lact and refused to disturb it observing 
that he would similarly not have disturbed it if it had been m favour of the assessee 


Payments to business associations and professional societies — 

A member of a business association is entitled to a deduction in respect of bis t 
contributions to tbo association provided the moneys are expended by tbe 
association wholly and exclusively for tbo purpose of tbe business earned l 
on by tbo member To the extent to which the association devotes its funds to ' 
other purposes, no deduction can be allowed to a member in respect of bis pay 
rnents to the association just n3 tbe member spending for such other purposes on 
bis own account would not have been entitled to a deduction Where the objects » 
of an association were to maintain a Conciliation Board for settling disputes between \ 
members and their cmployces(25), or to raise and keep up prices and enable it3 I 
members to earn larger profits by tbe members agreeing to adhere to fixed prices \ 
thereby preventing competition among themselves(l) payments to the association 1 
which were attributable to these objects were allowed as expenses wholly and « 
exclusively incurred for tho purpose of the members’ business But the propor 
tionate part of the subscription which was applied by tbe association in promotmg 
and defending tho general interests of the frade(2), or contributing to the funds of 
a larger trade Federation of which the association was a member(3), was disallowed 


(19) Madan Gopal Bagla v O 1 T 
[19^6] 30 ITR 174 (SC) 0 I T r 
Svbramanya PiUai 1950 ITR 05 SufiitrtA 
Nadar y C I T [19o3] 23 IT R 68 72 
Qirdhardas Ilanvallabhdas v 0 I T 3 
IT C 83 Ishar Baa Dharam Chand In re 
2 IT C 12 Homelands Ltd y Margtrtson 
25 TC 414 

(20) C I T v Ramaswamy Chettiar 
1940 ITR 230 GIT y Jagannalh 
Kisonlal [1956] 30 IT R 654 

(21) Motley v Lawford & Co 14 TC 
229 (C A) 

(22) Stitt y Hoddmott 7 T C 85 

(23) Munshi Gulab Singh <b Sons v 
O J T 1946 IT R 66 


(24) Bourne <t Hollingsworth Ltd v 
Ogden 14 T C 349 

(25) Lochgtlly Iron efr Coal Co Ltd y 
Crawford b T C 267 Thomas Merthyr 
Colliery Co r Davis 1933 IT R 12 

(1) Orahamston Iron Co v Crawford 7 
TC 25 Guest Keen d. Netllefolds Ltd y 
Fowler 6TC611 O I T v Darbhanga 
Sugar Co Ltd [1957] 32 IT R 64 

(2) Adam Steamship Co Ltd v Matheson 
12 TC 399 

(3) Adam Steamship Co Ltd y Matheson 
12 T C 399 Lochgelly Iron di Coal Co Ltd 
y Crawford 6 TC 267 Thomas Merthyr 
Colliery Co y Davis 1933 I T R 12 
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l ^ member’s contribution to n mutual insurance association is in tbe nature 
(xv)/of an insurance premium and is therefore a deductible business expense{4) 
Similarly, payments to on association formed for the purpose of indemnifying & 
members against liability for compensation in respect of accidents to workmen a 
their employ are admissiblo deductions as being insurance premium 3 ( 0 ) eTea * 
such payments arc partly applied by the association in accumulating a hind 
might m certain events be returnable to the members wholly or in part(6) Bn 
it has heen held that where tho object of an association was to pay its memb^as 
indemnity for loss of profits m tho event of deficiency or stoppage of output caused J 
strikes etc , tho subscription to such an association was not m relation to the 
but in relation to the absenco of the trade and therefore could not be said to e 
rout for the purposo of tho tradc(7) It is submitted that this view is a*®* 
j It is now well established that insurance moneys received in respect of Joss 0 ? 
f due to deficiency or stoppage of output arc a trading receipt, and s© ( 
^subscriptions paid to effect such insurance should be allowed as a business e3 P* ' 
Burden of proof —It is not sufficient that under the rules and 
business association, its funds aro apphcable to trading objects i e . tJ[3 
may bo required to prove by producing the accounts of the association ‘ 
funds or a part thereof were actually so expended before the subscriptions 
thereof to the association may be allowed as a deduction(9) . 

Purchases from associations — "Where an association buys M* ty Qefl- 
resells them to its member at a profit which is earned to a common fun ^ 
ber i8 entitled to claim as a deduction the fall price of the materials Pf‘“ ^ 
to the association without any deduction in respect of his prospective® ^ 

profit made by the association, for the profit carried to the common lun 
regarded as the individual member’s profit(lO) 

Professional societies —Subscriptions to professional societies aa ^ Jcf* 
have been held to be inadmissible as a deduction under sec 7 J & 
not provide for an allowance corresponding to this clause(Il) i^mcaS 
clause, subscriptions to professional societies like subscriptions WJ’ J 
ciations should be allowed to the extent to which the moneys are actuauy 
by the society wholly and exclusively for the purposes of the prow 

Insurance premiums —Premiums for insurance of 
plant furniture stocks or stores are allowable under cl { 10 ) Pr eia! m j tr* 
lands of insurance would be deductible under this clause P f w ^iy(U} ot 
company under a policy insuring its employees against death °? Jj eu t3t° lti 
insuring the company against liability for compensation m respect ol ^ && 

> ' Br ° r jq nen(l3), or against loss of trading hcence(14) are allowable 


l2TcisT' S ‘ a " nS '“ PCC 1,1 T 

BoU, ‘ nj c ° m 

ii^c T is^i ) E ' ch, ‘ riEm " * c ° **> 

<i 7 « 7) ll on Co v Foxcltr 3 T C 

476 Thomas Merthyr Colliery no v 
Sana 1933 ITP V 

doubted m Morgan v“ W 

»:ip &5 sp&Vas^c 3 “ 
_t 8 > See^tr-7 £ C P*r d Cedar Lumber 
Co 1932 A C 441 444 447 (PC) 

(9) Grahamston Iron Co v Crawford 
^ TC 25 29 Adam Steamship Co Ltd v 
Malheson 12 T C 399 ThJnas Merthyr 


Colliery Co Ltd r Vans J 
ITR 12 . Sonl^ f 

(10) Charles Clifford d . 

14 TC 189 . g fit tl* 

(11) Simpson t 7;) **•,»» 

Wales v Graham AJkfo]# f A* 

assessment was unde " C ^>£N 


assessment was » 0 tec > > ft 

Em-LshActeorrespomWgV £ 0 ^^, 

(12) Murphy r y 

1941 ITR Sapp' 1 , , rd t 

Executors 26 T 0 23 ( j r^ C* g* 

(13) Thomas r ** 

Dans 1933 ITR *2 1 

Evans d Co ItfK fret* ^ 

(14) Ushers W#*«* » 

Brute 6TC 399 (HU 



'Where an assessee for a lump Bum down got a policy under which he was 
entitled to receive from the insurance company sums equivalent to the pensions 
which the assessee paid his servants, the lump sum payment was held to be for the 
purpose of the business but was disallowed as being capital expenditure(15) 

It has been erroneously held m some cases(l6), as noted above that moneys 
paid for insurance against loss of profits m the event of deficiency or stoppage of 
output caused by strikes etc were not allowable for they were incurred not in 
relation to the trade but m relation to the absence of the trade and therefore could 
not be said to be laid out for the purpose of the trade The correct view is that 1 
premiums paid to effect insurance against loss of profits should be allowed as a 
business expense just as moneys received under such an insurance policy are 
brought in as a trading receipt(17) 


Leases -—Rent paid for premises where business is actually carried on 
is deductible under cl (t) Where a business in a developing stage acquires on 
lease premises (say warehouse accommodation) larger than is necessary at the 
moment the rent for such premises where the buBmess 13 not actually carried on 
would be deductible under this clause though not under cl (t)(18) If premises 
are taken on lease for a certain period for the purpose of the business and subse 
quently the assessee finding it unprofitable to carry on business there shifts and 
carries on busmess elsewhere while the lease has still some years to run the rent 
paid under the lease for the remainder of the term would be deductible under this 
clause(19), and if the premises are sublet to another, the difference between the 
rent realised from the sub tenant and the rent paid to the headlessor would be so 
deductible(20) Similarly, where a brewery company takes on lease licensed 
premises and sublets them at lower rents to publicans who are ‘tied” to purchase 
their beers etc from the brewery company, the company is entitled to a deduction 
in respect of the difference between the Tent paid by it and the rent together with 
premium if any recovered from its tied tenants, if it is found that the acquisition 
of licensed premises by the company is for the more profitable carrying on of the 
brewery busmess(21) If however, an assessee say a money lender takes a lease 
of a whole building with the intention of re letting it to different sub tenants except 
a part which the assessee occupies for the purpose of his own business the loss 
arising from the transaction would not be incidental to the busmess and therefore 
cannot he allowed under this clause (22) 

Where an assessee purchased a 999 year leasehold interest in his busmess 
premises for a premium payable by instalments and paid interest on the instalments 
outstanding from time to tune, the interest was disallowed as not being expenditure 
wholly and exclusively incurred for the purpose of the busmess(23) The interest 
in such a case is paid in the assessee s character not as a trader but atthe Oltmer of 
the leasehold 


(IB) Morgan Crucible Co t I It 1933 
L1R 26 See port p 401 fn (10) 

(16) Bhymney Iron Co v Fowler 3 T C 
476 Thomas Merthyr Colliery Co y 
Davts 1933 ITR 12 These cases were 
doubted m Morgan y Tate A Lyle lid 
[1954] 26 ITR 195 212 (HL) 35 TC 
367 

(17) See Rex v B C Fir A Cedar Lumber 
Co 1032 A C 441 444 447 (P C ) 

(18) I il T Falkirk Iron Co Ltd 17 
TC 625 631 

(19) Byett v Leonard 23 T C 346 3o0 


19401TR Suppl 133 I B v Falkirk Iron 
Co Lid 17 T L 025 630 

(20) Ibid 

(21) Usher a Wiltshire Brewery Lid r 
Bfuce 6 TC 399 (HI) Youngs Crawshay 
A 1 oungs Lid r Brooke 6 T C 393 Collyer 
y Boare A Co 17 T C 169 (HJL) Lucas 
y Charles Bammtrton 26 T C 159 See also 
Jamshedpur Engineering A Machine M/g 
Co Lid r C I T [1957] 32 IT R 41 

(22) Mulhukaruppan Chettiar v C I T 
1943 ITR 38 

(23) Metro Theatre Bombay Ltd t 
C I T 1046 ITR 638 
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L Miscellaneous cases —Expenses incurred by a firm of solicitors c* 
**M XV ) i businessmen in entertaining clients out of a business motive and not oat of u 
motive of social or private hospitahty(24), the cost of producing transportingsJ 
marketing goods(25), payment made to procure the benefit of the payee a technic^ 
financial knowledge and experience(l), commission paid to the guarantor? 
of the assessee’s temporary mdebtedness arising in the ordinary course of canpj 
on the busmess{2) commission paid to managing agents during the cnrrencja 
their agreement with the company for twentv years but for a year daring 
Controller appointed by the Government did the work which the managing 
would have normally done(3) a loss mcurred as a result of fluctuations in u 
rate of currency exchange^), costs of advertisement^), payments nude bju 
purchaser of a business m order to preserve goodwill, in discharge of the ve ^ 
habilities(6), expenditure mcurred on repair and mamtenance of residential tpi 
constructed by the assessee for and let to his employees, where such le 9 . 
incidental to the assessee’s bnsmess(6o) have been hekLdeductible aa monep 
out for the purpose of business * 

- __ , t-i 


/ Where an assessee'company acquires the busmess of an mdividm ^ 
'contract which provides inter aha that the company should pay au 4 .. 
jhis widow such an annmty or any sum paid m commutation of it 
^expenditure incurred wholly or exclusively for the purpose of the comp* 7 
ness(7) Death duty, mterest on unpaid death duty, and costs of obtmnmg ^ 
'or letters of administration mcurred by the executors of a deceased ra 
jneealesa to say, be allowed as a deduction under this clause(o) p 

iexpenses of travelling between his home and his chambers cannot w 
jbusinesa expenditure even if he does a part of his professional worK • ^ 
Hotel charges of the partners of an assessee firm m respect of a 
.for the purpose of procuring busmess for the firm have been entire y •* 

the Allahabad High Court(lO) It is submitted that the excess of ffuca^, 
over the normal boarding expenses of a partner when not on tour, 8 o * 

r In Lunt v Wellesley{ll) moneys lent (and lost) by an artistic film 
j a r~company m order to enable tbe company to complete a p 1 1 . ..-told 5 ' 
j intended to advance the professional prospects of the producer an jjvfJ - 
j plete which would have been disastrous for his career were held ^ 

‘expenditure wholly and exclusively laid out for the purposes 
But in 0 I T y Sir Homi Mehta{\ 2 ) a. gift by a company promo te^— 

ajfir - * - — tSrii. ftrsjj 

(-5J iattambrosa Rubber Co Ltd r (6) Cooler Quiet*™ 

F A a ™ tr r£ T 9, T~1 637 port <5 tod Salt 30 TC 460 , *,!& 

A m Ll n*\°* T 6 ITC 123 (Co) Jamshedpur , 

£ 1 i? ar Manufacturers Ltd r Mfg Co Ltd r C I T jj .* fa &*■ 

1039 IT R 101 (C A ) ft) Alexander Bmcori d 

T cW *** Wattr UtaUrt v **8 2\ Bad* 30TC 334 r C l 

IJdK oTnl^ f Chtmxeal WoTh > 1943 ITF^fiOJ 

ITU 45(j 1 ^ V A 5 A C<meern 103 7 and supra under g 

ffri.i c ° ui » a- <./ “£?"*,««>» Jr #*" 55 

xsr^^,wii <... sShse# 
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of his which was in financial difficulties was disallowed as being neither revenue S 10 
expense nor incurred solely for the purpose of the business but made partly for (2) (xv) 
the protection of the assessee’a general business reputation and credit The ratios 
of these two cases cannot be easily reconciled 

"Where a money lender incurs a loss upon the purchase of land from his debtor 
or at a Court sale(13), or upon the purchase of a property with a defective title for 
a consideration which was to be utilised in financing a litigation regarding that 
property(14) the loss cannot be the subject of a deduction under this clause, since 
the transaction is not m the course of or incidental to the business of money 
lending 

The Privy Council held m Tala Hydro Electric Agencies Ltd v G I T (15) 
that if the purchaser of a business undertakes to the vendor as one of the terms 
of the purchase that he will pay a sum annually to a third party irrespective of 
whether the business yields any profit or not the annual payments are inadmissible 
as business expenditure and it would make no difference if the annual sum is made 
payable out of a particular receipt of the business irrespective of the earning of any 
profit from the business as a whole Lord Macmillan said(16), '‘That they had 
to make those payments no doubt affected tbe ultimate yield in money to tbem 
from their business bnt that is not the statutory criterion They must have taken 
this Lability into account when they agreed to take over the business In short 
the obligation to make these payments was undertaken by the appellants in con 
sideration of their acquisition of the right and opportunity to earn profits that 13 
of the right to conduct the business, and not for the purpose of producing profits 
m the conduct of the business ’ 

Reference to Court —Whether a particular item of expenditure has 
been incurred wholly and exclusively for the purpose of the business may be a 
question of fact for the Department in somo cases(17) while in others it may be 
a mixed question of fact and law(18) If the decision mvolves the construction 
of a document it becomes a question of law(19) Tbe Privy Council laid down in 
Tata Hydro Electric Agencies Ltd v C 1 T (20) that the question whether a 
particular payment is an admissible deduction under this clause is open to argument 
in the Court ou the facts as found The Supreme Court observed in Eastern Invest 
merits Ltd v 0 I T (21) that though the question must be decided on the facts 
of each case, the final conclusion is one of law ”(22) 

The Court can interfere if the Tribunal has misdirected itself on a point of 
law or if there is no evidence to support the Tribunal s finding(23) If the 

(13) Badn Shah Sohan Lai x C 1 T (18) Imperial Chemical Industries [India) 

19361 TR 303 Htmallal Mohlalx C I T Lid In re 1935 ITR 21 46 1 R x 
6ITC 159 Alexander von Glehn A. Co 12 TC 232 

(14) Anand EeWdal v 0 I T [1952] 242 

221 TR. 205 (10) Union Cold Storage Co Ltd x 

(15) 1937 I TR 202 This decision must Adamson 16 T C 293 330 (H L ) 

now bo read subject to the provisions of (20) 1037 IT R 202 210 

sec 12A See Jhaghana Bros Ltd x C 1 T (21) [I051]20ITR 1 4 (thecase before 

19oOITP 126 132/3 SC was under sec 12(2)) 

(16) 1937 IT R 202 209 (22) See also Boarland x Kramat Pula i 

(17) Moore v Stewarts A Uoyde 6 T C Lid 3jTG 1 and A eirsom v 1‘ohtrison 33 

>>01 , Smith x Incorporated Council of Lav T C 452 (C A ) 

Reporting 6 T C 477 Motley x Lavford A (23) Jcthabhai Hirji A Co x C 1 T 

Co 14 TC 229 Bourne A Holhngsvorth 1949 ITU 533 541 Imperial Chemical 

Ltd V Ogden 14TC 349 Whelan v Dot er Industries (India) Ltd In re 1935 I TR. 21 

Harbour Board 18 T C 555 566 Lunt v 39/40 Alien x Farquharson Bros A Co 

JFelfcdey 1947 ITR Suppl 120 Ram 17 TC. 59 66 67 CatlermoU x Borax l 

Chandra Munna Lai x C 1 T 1949 ITR. Chemicals Ltd 31 TC 202 211 Bentleys 

394 40j Jtthabhai Ihrji A Co x C I T Stoles A Loir less x Beeson 33 TC 491 

1949 ITR 533 54! (CA) 
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Commissioners state the evidence which was before them, and add that upon rad 
C V *^ C ° .t B ^ r certain results follow, it is open to the Court to a* 

wnetner the evidence justified what the Commissioners held”{24) 

If excessi\ e remuneration is paid to an employee out of “family feeing i 
or o n director of a pn\ ate limited company, the question what part of tie re¬ 
muneration is allowable as representing a fair wage is obviously a question of fc* 
0r , y° I^ c purtmcnt(25) The question whether the remuneration was actnaEv 
paid by the assesseo is a question offset but the Tribunal’s finding on the porf 
wou d be set aside by the Court if there is no evidence to support it(l) { 
other cases cited post under "Kcferenco to Court”, p 412 


VI CAPITAL EXPENDITURE AND INCOME EXPENDITURE 
^ cul of expenditure though wholly and exclusively laid out tot the pup-* 
of the business, profession or vocation, would nevertheless be inadmissible 
allowance if it is of a capital nature “The statute refuses to tale sn o 
balance sheet or the net profits thereby ascertained, as the measure oftu»° 
ment, and requires the full balance of profits, without allowing any deduction »i 
for working expenses and without regard to the state of the capital 
e amount of capital employed m the concern, or sunk and extern 
withdrawn {2} 

T he expression "capital expenditure” is not defined and the % 
nature of capital expend,lure' which occur in this clause male the 
expression more elastic m its application to the facts of each case(3) Ti '“Sr 
us (e construed in a business sense save in so far as there may bemles -pcrpS 
ion applicable to it(4) The problem of discriminating betweenjonFj ^cg- 
and mcome receipts has already been dealt with under sec 3 
e criteria which are invoked m V]extinguishing between capital receipts 
receipts will also serve to distmguish between capital disbursements u‘ . j 

disbursements (See supra under sec 3, ‘Teats to d^tmgumh he&ec^V 
^come receipts , p 97 et,se ? ) While each case must turn upon * ts l« 
and no infallible tests can be formulated nevertheless the decisions are 
Illustrations of some relevant general pnnciples(5) 


rmmaS^T^FP 1, CONSIDERATIONS —The followmg . 

j i ia determining the question whether a certain paywe 

disbursement or an mcome disbursement — , 

tipr.nim ^ump sur d and periodic payments —That th e 
mtr ifro e *P ense °* a lump sum payment is immaterial for the pnrpo ^ pi 

a A me > „T here JS “ the distmct.cn between 

—-_c sum (6) A lump sum payment may be revenue e *P^. —^ 


Ltd^S T cfswf r, T yp ewtter 

I T R Suppl V Oaborne 1942 
nJr S fl t Ammal r C I T IlQ'i'n 

12 T T C E »T * W 

9 TC 09 LaUkmf o Treh *°me 

iW In re 1930 I T R o^ 0 * 1 Stn A Son * 

25%R a ist aBa,U,dLrV ° 1 T H954J 

30S 2) m £ T O? { B "c / T Co £ Black 1TC 237 
Co*2 TcT*837*1? nT *1 £ra *‘ 

Ltd 1 IT C 125 132 Iran A Slui Co 


(3) lerShah J 

Co Ltd 1 ITO 1*S l *j C l fli 

(4) Mohanlal Bam**** T 

ITR 473 477 (P C) . {&*{ i 

(5) Van Dm c J f 

ITB Suppl 17 2- (SW, 1 1JL 3 , 
Pxggot Chapman d> Co 

326 Golden 

Thurgood J8 T C J*> .03 ITS 
Industries (India) Ltd In** 

42 *1•■!&* 
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•when it represents the commutation of a series of annual re\ enue payments, ahd S 10 
a recurring periodic payment may be capital expenditure, eg, when it represents (2)(sv) 
the payment by instalments of a capital sum(7) 


ILLUSTRATION 


The assessce agreed to purchase a dental practice for a primary price of £15,000 
subject to increase or diminution as therein provided The primary price was 
to be satisfied bj a payment of £5 000 on the exchange of the agreement and as 
to the balance by the payment each year for ten years of a Bum equal to 25% 
of the net profits of the practice for each year If the amounts so paid over during 
the ten years were, m the aggregate more or less than the balance of the primary 
purchase price that price was to be treated os correspondingly increased or 
diminished Held the annual sums paid under the agreement were instalments 
of capital and were not admissible as deductions (I R v Ramsay 20 T C 79) 
(u) Magnitude of payment —The magnitude of a disbursement is 
immaterial for the purpose of determining its nature for magnitude is a relative 
term(8) But at the same time the magnitude of a transaction is not an entirely 
irrelevant consideration^) 


(ui) Capital receipt does not spell capital disbursement — 
The fact that a certain payment constitutes an income or capital receipt in the 
hands of the recipient is not material in determining whether the payment 
is a revenue or capital disbursement qua the payer(10) As Macnaghten J said 
in Racecourse Betting Control Board v TPiW(ll), ‘ The payment may be a revenue 
payment from the point of view of the payer and a capital payment from the pomt 
of view of the receiver, and vice t ersa * 


(iv) Payment out of capital or profits —For the purpose of 
determining whether an expenditure is of a capital or revenue nature it is immaterial 
whether the expenditure is made out of moneys withdrawn from the capital of the 
concern or out of its profits ‘It is no sufficient test to saj that an asset 
has been paid for out of revenue because the consequence does not by any means 
necessarily follow that it is an asset of a revenuo naturo as distinct from a capital 
nature’ (12) 


(v) Entries m account books —That an item of expenditure is 
debited m the trader s boohs to re% enue account is bv no means conclusive as to 


its nature Traders frequently prefer 


(7) Assam Bengal Cement Co Ltd v 
C I T (1955] 27 ITR 34 46 (SC) 
Bean v Doncaster Amalgamated Collieries 
Ltd 27 TC 296 311/2 (HL) Green v 
Craiens Ply Carriage d Wagon Co Ltd 
32 T C 359 Smith v Incorporated Council 
of Lain Beporting fi TC 477 Hancock v 
General Beiersionary d lniestmcnl Co Ltd 
7TC 3,8 A oblev Mitchell 11 TC 372 
Ilenrtksen v Grafton Hotel 1943 ITR 
Buppl 10 / B v Adam 14 T C 34 

United Steel Cos Ltd v Gullington 23 TC 
71 86 Green v Faiortte Cinemas Ltd 
15 TC 390 Delage v Nugget Poltsh Co 
Ltd 21T "L R 454 C I T v Chengaharoya 
Mudahar 1934 ITR 395 Chengalvaroya 
CheUiar v C 1 T 1937 IT R 70 Abdul 
Kayvm Sahib Hussain v C I T 1939 
ITR 652 In re Bamji Das Jatm d Co 
1945 ITR 430 O I T v Piggol Chapman 


to debit to revenue account payments 


d Co 1949 IT R 317 329 C I T v 
Kolhxa Hirdagarh Co Ltd 1949 ITR 
645 656 

(8) Cameron v Prendergasl 1940 ITR 
Suppl 75 83 85 (H L) 

(0) Per Lord Macmillan Van Den Berghs 
Ltd v Clark 1935 ITR Suppl 17 25 
(HL) 19 TC 390 

(10) Coalville Urban District Council v 
Boyce 18 TC C55 089 Anglo Persian Oil 
Co (India) Ltd v C I 1 1933 ITR 
129 Thomas v Richard Evans d) Co 11 
TC 790 822 C I T y KoVna Hirdagarh 
Co Ltd 1949 I T R 645 560 

(11) 22 T C 182 188 [1938] 4 All E R 
487 490/1 

(12) Per Lord Greene 1L P Associated 
Portland Cement Manufacturers Ltd v 
Kerr 27 TC 103 [1946] 1 All ER 63 
70/1 
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which are in their nature proper to be carried to capital account If they io s* 
it means nothing more than that they have a conservative taste in the matter c 
accountancy ”(13) 

Form v Substance — In considering whether an item of expend*-"® 
of a capital or revenue nature one must consider the nature of the C0 ® ceI J 1 ’ 
ordinary course of business usually adopted m that concern and the object 
which an expense is mcurred{14) The Court cannot ignore^ the legs T 03 ^ 
represented by the form of the transaction and regard “th« 
the matter ”(15) If the form of the transaction points to a' revenue dis ^ 

the assessee s right to allowance cannot be defeated by invoking the 1 *_ 

‘ the substance of the matter ”(16) The doctrine of “the substance of * ^ 
can no longer be canvassed m tax cases after the decision of the Bousei o ^ 
Duke of Westminster v I It (17) and of the Privy Council in Bank o/0 
v C 1 T (18) & 

Where the transaction takes the “form ’ of a contract or other 
upon a proper construction of the terms of the deed whether & P® ^ p 
thereunder is a capital disbursement or a revenue disbursement j a *3 

nature of the transaction must be collected from the entire documen ( ^ 
taxation matters emphasis must be placed upon the business aspect o 
rather than the purely legal and technical aspect(21) 

TESTS TO DISTINGUISH BETWEEN CAPITAL AND iNCOl- 
DISBURSEMENTS ^ 

The following tests are generally applied m determining " 

item of expenditure constitutes re\enue disbursement or capital ^ ^ 

1 Bringing into existence an asset or advantage 0 
benefit —In Atherton v British Insulated & Helsbtf Cables cb* 

the leading modem authority on the subject, the assefisee c , * 0 f a j*-""*. 
to deduct a sum which it had settled upon trust to form the nucie ^ 
fund for its employees The House of Lords rejected the cfaim L r re he« ^ 
that the expenditure was of a capital sum which would for fare 

company from making any further payment whatsoever(23) V isc c H 

m the course of his speech said(24), ‘ When an expenditure is „dr> 

, and for all, but with a view to bringing into existence an asse . ® 

[for the enduring benefit of a trade there is very good reason \ g-tlff 

special circumstances leading to an opposite conclusion) * of — 

(13) Per Lord Greene M P. BenmLsen ' V 

* Of?*! 0 * Hotel 1 943 lT R fiappl 10 15 
T £J ParakA A Co Ltd 

SW X , T 5 6fll (SC) Monghyr 

r Co „ Lta V c I T [1054] 

*0 ITU. 15 /Jt v Scottish Automobile 
A General In* Co Ltd 16 T C 381 300 
Lmro Investments lid r Alter 35 TC 305 


hngam ChAUar <6 Sant v 

-— j t 


_ J 1 *) Lenarndas Jagannath In re 1047 
i 8 ^ %? 7 ,,/ ttiarn Bengal Cement Co 

Ltd v C 1 T [1955]271 Tit 34 45(SC) 
(!•*) See / P t .Adam 14 TC 34 41/2 
(16) HenrtLstn r Grafton Hotel 1043 
ITlLSuppL 10 16/17 (OA) 

<!") 10 T a 490 511 520 524 

(18) 19401 TU. 522 followed In CAocIa 


CoUtery Co Ud 18 .jw» 

Adam 14 T C 34 par*^ 

(20) D 1 T t mW f 4 
ITK 277 286 f/H/v 

•«?/#" ’ 
A tlkanlte A orayan 8**9 
20 I Tit 8 I< lOfC.!'* ,.*«* 

(22) 1026 A C. 2J5 1 

(22) Thu _ lf * J 

effect fo »ee. 5$ **£?-, J?*< J 

(24) 10 T & 155 4 

213/4 (ILL.) 
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expenditure as properly attributable not to revenue but to capital ”(25) Viscount S 10 
Cave further pointed out in this case that the dictum of Lord Dunedin m (2)(xv) 
Vallambrosa Rubber Co v Fan«er(l) that**capital expenditure is a thing that is going 
to be spent once and for all and income expenditure is a thmg which is going to 
recur every year” is not, and was not intended to be, a decisive test in every case 
There are mail) cases where a payment though made * once and for all” would be 
properly chargeable against the revenue receipts for the year(2) Lord Atkinson 
in a concurring speech indicated that the word “asset” ought not to be confined 
to * something material”(31, the asset or advantage may be of an impalpable or 
incalculable nature(4) Thus expenditure on a scheme which increases the -value 
of a capital asset is capital expenditure (5) 

In further elucidation of the principle Homer L J, laid down in Anglo 
Persian Oil Co Ltd v 2?a7e(6) as follows 

(a) The advantage paid for need not be of a positivo character and may 
consist in the getting rid of an item of fixed capital that is of an onerous 
character(7) 

(b) The expenditure is to be attributed to capital if it be made witb a view ” 
to bringing an asset or advantage into existence and it is not necessary 
that it should have that result(8) Thus a sum spent m trying to procure 
an agency agreement^) or a licence(lO) would be capital expenditure 
though the intended agency or licence may not be ultimately secured 

(c) By “enduring” is meant 'enduring m the way that fixed capital endures’ 
and it does not connote a benefit that endures in the sense that for a 
good number of years it relieves the assessee of a revenue payment(ll) 

A payment made by the assessee to free himself from a capital liability 
eg an onerous lease is capital expenditure(12) while a payment which 
frees an assessee from the liability to make an annual revenue payment is 
revenue expenditure(13) Thus a sum paid by an assessee to free himself 
from a disadvantageous agency agreement 14), or a sum paid to an 
employee in commutation of an annual pension(15) or a sura paid in 
commutation of annual premiums payable under a Btaff assurance 
policy (16) is revenue expenditure because it frees the assessee from the 


(25) Quoted with approval by S C 
C I T v Finlay Mills [1951] 20 I T R 
475 477 Cf \an Den Berghs Ltd v 
Clark 19 TC 390 1935 1TR Suppl 
17 (HL) 

(1) 6 T C 529 

(2) Seo ante under Lump sum and 
periodic pay ments p 390 

(3) 1926 A C 205 222 

(4) Assam Bengal Cement Co Ltd v 
C 1 T [1955] 27 IT R 34 (S C ) Collins 
v Joseph Adamson A Co 1939 ITR 92 
99 

(5) Bean v Doncailer Amalgamated 
Collieries Ltd 27 TC 296 312 (HL.) 
BtiJ&taftAadarv C 1 T [19o3]23ITR 6S 

(6) 16 TC 253 274 [1932] 1 L. B 
124 146 

(7) Mallelt v Slaieley Coal A Iron Co 
13 T C 772 Coiccher v Richard Mills 13 
TC 216 Union Cold Storage Co v EllerLer 
[1938] 4 All E R 692 22 T C 547 

(8) Collins v Joseph Adamson <C Co 
1939 ITR 92 99 


(9) Henderson v Meade King Robinson 
A Co Ltd 22 T C 97 

(10) Southwell v Savtll Bros Ltd 4 T C 
430 Pyrah v Annxs A Co Ltd [1957] 31 
I T R. 517 affirmed, 37 T C 163 (C.A.) 

(11) Assam Bengal Cement Co Ltd v 
C I T [1955] 27 ITR 34 46 (S C) 
In re Imperial Chemical Industries (India) 
Ltd 1935 ITR 21 40 Green v Cravens 
Rly Carnage A Wagon Co Ltd 32 TC 
359 363 

(12) Mattett v Stateley Coal A Iron Co 
Ltd 13 T C 772 (C A) 

(13) Rowntree A Co Ltd v Curtis 8 
TC 678 697 (CA) Green r Cravens 
Rly Carriage A Wagon Co Ltd 32 TC 
359 

(14) Anglo Persian Oil Co v Dale 16 
TC 253 Anglo Persian Oil Co (India) Ltd 
v C I T 1933 ITR 129 

(15) Hancock v General Reversionary etc 
Society 7 T C 358 

(16) Green v Cravens Rly Carriage A 
Wagon Co Ltd 32 TC 359 
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10 liability to make annual revenue payments But the cost of bhoc 

(xv) saving machinery cannot bo claimed as revenue expenditure on tie 

ground that it reduces the annual labour bill, it is capital expenaitmt 
for it brings into existence an enduring asset{17) 

. Bhagwati, J, delivering the judgment of the Supreme Court, bid down® 
f Assam Bengal Cement Co Ltd v C 1 T (18) that the expression ‘ (gjceMJUfck 
\ m Viscount Cavo'a test does not mean that the payment should be modem a*-? 

I sum and at one time “the expression ‘once and for all’ is used to deno e* m 
lpcnditure which is made once and for all for procuring an enduring beam v 
jbuamess aa distinguished from a recurring expenditure m the nature of ope*! 
expenses ” 

The same test was formulated by Lord Clyde, m Robert Addie d Sons 
iLtd v I Jl (19), on these words “Is it part of the Compan/swoitang 
I is it expenditure laid out as part of the process of profit-earning 0 ' ^ 

! hand, is it a capital outlay, is it expenditure necessary for the acquisi t01 V? ^ c [ 
\ or of rights of a permanent character the possession of which is a “j # 
j carrying on its trade at all«” This test was approved by the rnvy 
Tala Hydro Electric Agencies Ltd v C I T (20) ( ^ 

“ Enduring "—The words “permanent" and “enduring 8 I C tha/the ^ 

/ terms and not synonymous with everlasting Tbeymerely^indicatei^-^ u , 
or nght acquired must have enough durability to justify jta being J epe jl 

capital asset(2l) "What that degree of durability or permanence ehotua ^ 

upon the facts of each case{22) Where the duration of a licencewas^ 

and in another case eight years(24), the bcence was regarded « * 
and the expense of procurmg it was disallowed as being i wa ,rcoinp ilir 
Similarly, where a steel company entered into an agreement with a r t0 V 

under which the railway company m consideration of the sum 01 01 j 0 f ten yc aTS 
paid by the steel company in equal monthly instalments over a. P® ri qU1K Etf EtJ 
agreed for that period to close down its steel works and to purchase*. j, e l<J ti ! ' 
of specified steel products from the steel company, the Court o FF a p^oii f " 
the extinction of the railway company’s own manufacturing woi jjjjt pc-'"'- 

ten years and the right to the whole custom of the railway company j or jt 
constituted a capital advantage to the steel company and the price p ^ Jimes* 0 - 
a capital disbursement^) Likewise payments made by the / fl fthe Oort" 
quarries to the Government who were the lessors m consideration c0 ujpetit 1( ' 3 
ment b entering into certam covenants which ensured elimination „ car j 
m the lessee s field of operations for the period of the lease vis ^ gpdur^t, 
held by the Supreme Court to be capital expenditure resulting m ^ qJ I 
V ad vantage to the lessee(I) On the other hand, the Supreme tow ^ Mfc 
\ Tn£ inl ? y Mt7ls ( 2 ) that the registration of trade marks under the 
\ t940 whichis vabd for a per iod of seven years only after whic h it ha_ — 

,<n "»<** oa Co Ltd V Dolt 

1047 TT 5 r 2 i 6 J* Btnart 'dae JoQcmnath 
1947 ITB 185 199 approved by S C in 
Assam Bengal Cement Co Ltd r C I T 
[195o] 27 IT R 34 44 J ■* 

(18) [19^5] 27 I T R 34 46 

also I Jl v 


(19) 8 T C 671 676 ^ 

Adam 14 TC 34 

(20) 1937 IT R 202 200 

_ j 2 *) Utnnlcstn v Grafton Hotel 1043 
IT R Suppl 10 18 (C A) C I T v 
IcomAi Electne Supply Co Ltd [19541 26 
IT R 80 97 8 1 


-Tvn r I T Y Centvry “'*** 

'll s h< tV/» 

lit) ffnltd Steel Cot M u 

"SfJL. •aritTZdiZ 

rOZT [19M1 
(2| [1951] !0 ITK 
C I T v Century $P0 ** 

ITR 105 
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renewed by paying fresh fees docs not bring any advantage of enduring 
benefit to tho trade and the registration fees arc deductible as rev enue disbursement! 
Similarly, where a bus service company made an annual payment to a State fori 
the monopoly right for five jears to ply buses on a certain route and was as a 
result of such payment, absolved from the liability to pay tax per tnp per vehicle, 
tho annual payment was held to bo a rev enuo disbursement^) 

2 Fixed capital and circulating capital —-An item of disburse¬ 
ment may bo regarded ns capital expenditure when it is referable to fixed 
capital or capital assets , it is revenue expenditure when it is referable to circulating 
capital or stock in tradc(4) In the leading case of John Smith & Son v Moore( 5) 
Lord Haldane drew this distinction between fixed capital and circulating capital 
“Fixed capital [is] what the owner turns to profit by keeping it in his own possession 
circulating capital [is] what he makes profit of by parting with it and lettmg it 
change masters ” In that case unexecuted contracts under which a coal merchant 
was entitled to obtain supplies of coal wero held to bo part of the fixed capital of 
the business and tho sum paid bj the purchaser of the business to acquire the right 
to these contracts was held to bo on capital account 

What is a capital asset in tho hands of one person may be a trading asset in the 
hands of another, and the nature of expenditure may consequently vary according 
to tho naturo of trade in which it is incurrcd(6) (Seo further under sec 3 “Fixed 
capital and circulating capital p 97) 

But the pnnciplo that expenditure referable to or in connection with fixed 
capital is capital expenditure is not of universal application Where expenditure 
is incurred m merely preserving or maintaining capital assets, such expenditure is 
nonetheless allowable os on revenue account (Seo post under “Legal or other 
expenses incurred m preserving or maintaining assets", p 400) 

3 Expenditure relating to the framework of the business — 
Expenditure which relates to the very framework of the taxpayer’s business 
is capital expenditure In Van Den Berghs Ltd v Clark{ 7) there was a pooling 
agreement between companies for, inter alia, Bhanng profits and losses The 
pooling agreement involved a congeries of rights fend formed the fixed framework 
within which the circulating capital of the companies operated Money laid 
out to secure or money received for the cancellation of such an agreement which 
affected the whole structure of the trader’s profit making apparatus was held to be 
on capital account 


4 Initial expenditure —Lord Sands observed m I R v Granite 
City Steamship Co Ltd (8) “Broadly speaking outlay is deemed to be capital 
when it is made for the initiation of a business for extension of a business or for a 
substantial replacement of equipment’’^) Initial expenditure is regarded as on 
capital account for it is incurred not in earning profits but in setting the profit 
earning machinery in motion Where a company purchases a dilapidated ship 
or a railway line in an imperfect condition and reconditions it before using it for the 


(3) Jagat Bus Service v C l T 1950 
ITR 13 

(4) Tho text was cited ia C I T v 
Srt rama Sugar Mills [19o2] 21 IT P 191 
230 Mahabir Parshad <t Sons v <7 1 T 
1945 ITR 340 351/2 Mallelt v Staveley 
Coal «fc Iron Co 13 TC 772 783/4 UiraLal 
Phoolchani v C I T 1947 ITR 205 
207 Travancore Minerals Co Ltd V C I T 
[19^5] 28 IT R 605 


(5) 12 T C 266 282 (H L ) 

(6) law Den Berghs Ltd v Clark 1935 
ITR Suppl 17 24 (H L ) Golden Horse 
Shoe {New) Ltd v Thurgood 18 TC 280 
300 (C A) 

(7) 19 T C 390 (H L) 1935 ITR SnppI 
17 25 

(8) 13 TC 1 14 

(9) See also C I T v Reddy J> Bros 
1949 ITP 15 31 


s 10 

(2)(rv) 
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purposes of the trade, the expense of reconditioning is capital outlay! ) 

>infra under "Current and accumulated repairs ”, p 
> to brokers and other expenses incurred in raising share capital or e 
capital disbursement^ 1) 

In Assam Bengal Cement Co Ltd v C 1 T (12), ydiere ^ _ 

incurred by a newly formed company with a view to elmuna 
the above test laid down by Lord Sands was cited with approva 
Court though the judgment rested on another ground nz fiMotb 1 tridi 
was mcurred to acquire an asset or advantage of enduring bene , 
was thereforejof a capital nature(13) v , 

The pnce paid for acquiring leases or licences in respect of ‘she 
view to startmg that particular % enture is capital expenditure), ; ^ j t 
The cost of acquirmg, draining, laying out and bmldmg upon ^ 
ject of startmg a plantation would be capital expense, u ^ pU 3 . 1 t-J 

Uending expenses incurred year after year during the wor D 
'would be rev enue disbursement(15) 

5 Terminating disadvantageous relationships ^ 

iM R laid down m O Scammell <& Nephew Ltd y Row e \ 

/ incurred for the termination of a trading relationship m necU iuarr 1 °**? * 
I occurring in the future through that relationship ^ynicut 

\ commercial inconveniences, is revenue expenditure iW or * ps^ 1 " 

' company to an imdesirable life director in order to get nu o .jg* B ireT*- 
made to disembarrass the company of an onerous agency n S rc WQSC3 for ^ 
i disbursement Such payments are allowable as revenue F- jtJ 
I made not to secure any asset but "to enable the business to on oa t v » >* 

Ins before and only to remove a difficulty m carrying the 
Nines ns before’(19) c 

6 Expenditure mcurred to acquire a c °? c ® ni (’try c f 

the nght to earn profits —As Lord Bowen 30 - the paT^ „ 

Contract Corpn Ltd v Sti/les(20) money expended n j n ^ 

carry mg on a concern but to acqutrc the concern is capita* a g r ra* c3 ^, 
money was paid by a limited company to buy up the 3,113113 . w Seised 13 » 

held to bo on capital account So also whero a son boug j 

business at o valuation in accordance with the provisions ® ^of 
by him to acquire the right to certain contracts which were P® cofir i v v ' I 1 
of the business was held to be capital nrpcnditure(-l) D - —.—c f f 

— - i- — .——. —— .... . , * - . T i JJftmt* T 

(10) Jhfhland Illy Co Ltd r DalJtriton Abd*l 

- 483 Law Akipptnj Co Ltd x 1 It 
12 TO 021 followed m ] It r Granite Cily 
''UamtXtp Co 13 TC, I hec *!*o Clot/ton 

\ metafile ttndtr Lyme Corpn 2 TC. 


1030 ITU 6j2 


‘U 0 o2 r tiff C* 
j atlamlro* 1 * 


Id- f 


t|( rl 


410 

(11) Ttint Land 4? JJori/ajt Co r 

Ile*lkt$n t JTL I*>3 In to Tola Iron <f £*ttl 
t o ltd I IT C 123 \ cypnr FUetru LpjM 

4r l‘inrrr to Ltd x C i T 8JTC ^ 

(12) (I9-3J r ITU 31 41 

(13) N* knxxvrr tt* joijmrnt of 
OUirttirttl J (19- 1 21 ITI 31-1 

«m t' r fiw>l l-r f> (_ 

(II) t / T x l 

)»-l ITI 3^3 (IH)s * A*~** arx^i 
t***** r t / r i>r itl*u(I lij, 


Farmer 8 T t g V 

( 10 ) 10*0 * - 


(18) 

10 T' 

Ltd. x j, i * „ . 

( 10 ) rt»lUn"«'» * .j 
Otto ULxl^^J^t 
x J (tieAeti I* ^Tt F .j (CAj * , 
(*o, 2 TC f yl* 15 

Join imtli A ’ . 

mu .. 

(’ll ftK 
W (II !>) 
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other expenditure incurred to Becure a contract or an order in the ordinary course l S 
of the business carried on by a trader is revenue expense it cannot be regarded as Y2) 
capital expenditure incurred to procure a new business or concern{22) * 


The Privy Council laid down in Tata Hydro Electric Agencies Ltd v G I T (23) 
that a payment made in consideration of the acquisition of the right and opportu 
mty to earn profits that is of the right to conduct the business, and not for the 
purpose of producing profits m the conduct of the busmess, cannot be allowed 
under this clause (24) In that case the purchaser of a busmess undertook to the 
vendor as one of the terms of the purchase that he (the purchaser) would pay a sum 
annually to a third party, irrespective of whether the business yielded any profit 
or not The Privy Council held that the annual sum was inadmissible as a deduc 
tion it being immaterial that the annual sum was payable out of a particular receipt 
of the business irrespective of the earning of any profit from the busmess as a whole 
The actual ground of the decision was that the payment in question was not expen 
ditnre incurred for the purpose of earning the profits of the busmess, but it seems 
that the payment (which was made by the purchaser of the busmess m considera 
tion of the acquisition of the right and opportunity to earn profits) would be 
inadmissible on the further ground that it was capital expenditure(25) Similarly,* 
where one partner acquires the right to conduct the firm’s business for a period oa 
years as the sole owner thereof m consideration of making annual payments to\ 
the other former partners such annual payments constitute capital disbursements I 
for the} are made to “acquire the concern” or to acquire “the right to conduct the| 
busmess (1) So also where the assessee deposited a certain amount with an oil 
company as a condition of bemg given the agency of the company, and a part of the 
deposit was lost on the company s going into liquidation, the loss was held to be on 
capital account(2) 

The principle is that a price paid whether in a lump sum or by instalments \ 
for the acquisition or purchase of the goodwill of a busmess is capital expenditure^) V 
but a fee or rent paid for the use of the goodwill is a revenue payment even though! 
no term is fixed for the duration of the use of the goodwill(4) Thus the price paid! 
for the purchase of a dental practice is capital expenditure^) But annual sums \ 
paid m consideration of the right to use a firm s goodwill, name staff and premises \ 
for a period of years(6) or annual sums paid by the underlessee of busmess premises 
for enjoyment of the goodwill rights of the grantor's busmess under an agreement 
which is to cease if the underlease is termmated(7) are revenue expenditure 


ILLUSTRATIONS 1 

1 On the transfer of an insurance business the transferees agreed to take 
into then service the transferors’ manager at a fixed salary with liberty to commute 


(22) Munsht Qulab Singh <L Sons v 
C l T 1946 LT R €6 (L&h \ C I T v 
Piggot Chapman A Co 1949 ITR 317 328 
The contrary view taken by the Mad. H C 
in Alaganan Chtlly v C 1 T 3ITC 44 is 
it is submitted incorrect 

(23) 1937 IT R 202 

(24) Cf C I T v Tala Sons Ltd 1939 
ITR 195 

(25) See In re Ramji Das J aim <L Co 
19151T R 430 434 

(1) In re Ramji Das Jain » <£ Co 1945 
ITR 430 

(2) C I T v Mol mm Nondram 1940 
ITR. 132 (PC) This case and Tata 


Hydro Electric Agencies case (1937 ITR 
202) -were distinguished by the Bom II C 
in Rajputana Textile ( Agencies ) Ltd v 
C I T [1953] 24 ITR 46 which w now 
under appeal to S C 

(3) Kuppuswam* v C I T [1954] 25 
ITR 349 

(4) T ithaldas Thakordas <t Co v C I T 
1946ITR 822 

(5) I R v Ramsay 20 T C 79 

(6) Ramj t Das Jaini A Co In re 1945 
ITR 430 435/6 

(7) Ogden v Midway Cinemas Ltd 18 
TC 691 
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the same by payment of a gross sum to the manager The transferees 
the manager’s services for a short time and then paid him the gross snm in 
tation of his salary Held, the agreement to pay the commutation mon 7 
fact part of the purchase price of the business and the > 

capital disbursement (Royal Ins Co v, Watson 3 T C 500 (H h /, _ ^ ^ 

Lord Shand pointed out in this case (3 T C at 506, 1897 A a JLanv f« & 
had been a voluntary agreement between the manager and the _ P ^ ^ 
payment to him of a salary for a defimte period of years bu P ^ ff0 jj 
company to terminate the service by paying a lump sum, t e co- 

have been a revenue disbursement and so also would be damage 
pany nught have to pay for wrongful dismissal of an employee eng ^ ^ 

years Distinguishing this case, the Allahabad High Court o ser 
Distillery & Chemical WorU Ltd v C I T ([1955J 27 IT B m 
promoters are not infrequently appomted as managing ages s t»» 

of the company That may be a reason for givmg the ma o© ^ ° oa pjj (j 
particular concern but it does not necessarily follow thatt e acomS ition of t— 
them can be said to be a part of the purchase price pai 0 

busmeSS * . 

2 The assessee accepted a transfer of a colhery which was e ^ ^ mf 
in part satisfaction ot a debtor’s liability Thereafter t 0 f 0 f which 
arrears of unpaid rent which had accumulated prior to the tra jjeJd 

assessee was unaware at the date of the transfer The * rJ v7 rear3 of 
was capital expenditure Had the assessee known about w v lC fc he was 
rent, he would have correspondmgly diminished the sum at e C olliei7 c3 —^ 

to take over the colliery “A sum overpaid by the assessee . jt u * 
properly be described as a loss sustained by him on mcom® notasi®*^ 
which was payable bj him m order to get possession °*tbeco_ ;» ^f a haraj a ^ tr 
ded by him m the carrymg out of the colliery 1° 1 
Kameshwar Singh of Darbhanga 1933 ITR 94, 111) , y i 

—A sum paid to buy ont , , a ^ofits of 
f his claim to participate m the Fjjg 

or a payment maae to a deceased partner s estate in respect r co mp n ^ ^ 
his death(8a), is a capital disbursement and cannot be deduc_ ie tired F*Ya, 
profits of the firm Similarly, an unpaid debt due to a hrm to 0 ce ® ' 

would be a capital loss(9) The share of profits paid under fce 

co*sharers of a partnership venture would be inadmissible i ^ 0 f a p 41 * 5 * 
distribution of profits(lO) (Cf under sec 3, Payments in }r 
interest”, p 140) 

In Daxrajulu Chetty A Co v C I 2* (II) some partners rc ^!^j 
mg partners earned on the business as a new firm Certaini * 0 jj fins 
the purchase of goods from abroad had been entered into by pC * M 
deliveries were effected after the new firm came into being 

! the retiring partners a certain sum in respect of their inte rc jjadn* 
their aharo of the profits realised by the sale of the goods ^ ^ccO 3 * p. 
Court held that the sum so paid to the retiring partners was no ofi 
new firm or was in any event deductible under cl (**) tta -—*—' ^ 


Payments to partners 
retiring partner in satisfaction of his claim 


(8) r*a\*rford r I p io TC 
Pamjt Da* Ja ■« A Co In re ITU 

430 Gunesvomy \«ijur C J T [10j2J21 
ITJl 183 

(8a) UcCatX A II*«Jrr r 1 Jt 26 TC. 
ro* J Jt Y Hunter 30TO, 181 Cf I It r 


-srsasw' 0 ’;,, 
* c ° ’ 
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laid out solely and exclusively for the purpose of the business of the new firm This 
decision was followed in a later case where an amount paid to a retiring partner for : 
use of the firm s quota rights was held allowable as revenue business expendi 1 
tme(lla) 


Expenditure incurred to buy off competition or promote trade — 
While a sum paid to get nd of a director, agent or other employee is a revenue 
payment(12) a sum paid by a company to a retiring director m consideration 
of the director s covenant not to compete with the company is capital 
expenditure(13) By buying oS potential competitors the company impro\es the 
value of its goodwill and thus brmgs into existence an adv antage for the enduring 
benefit of the trade(14) Similarly, where a member of a trade association makes 
a contribution towards the expenditure incurred by the association in removing 
or preventing trade competition b) non members it is capital expense, for it creates 
for the members of the association advantages of an enduring nature(15) In 
two Calcutta cases, C 1 T v Piggot Chapman d Co (16) and C I T v Laholy 
Bros Ltd (17), expenditure incurred by the assessee with a view to keeping a 
competitor out of the assessee s field of business was held to be allowable as revenue 
expenditure , but these cases require it is submitted reconsideration In Assam 
Bengal Cement Co v C I T (18), the Supreme Court held that annual payments 
made by the lessee of limestone quarries to the Government of Assam who were the 
lessors in consideration of the Government s entering mto certain co\enants which 
ensured to the assessee elimination of competition during the period of the lease, 
were on. capital account 

However, if a lump sum is paid on the termination of an agency and one of 
the terms of the agreement terminating the agency is that the agents shall not 
compete with their principals after the agency ceases, the payment would be a 
revenue expenditure and the Department cannot split it up and disallow a part 
of it as capital expenditure incurred to buy oil competition^ 9) 

But the expenditure may be of a revenue nature where the object is not to. 
avoid competition altogether by elimination of the competitor himself but the \ 
object is to earn more profits by keeping up remunerative prices by the elimination 
of underbidding^) If a trader makes payments to his rival upon the latter’s 
undertaking not to underquote him m submitting certain tenders tbe payments 
would be allowable as revenue expenditure incurred exclusively for business pur 
poses money spent to obtain a contract in the trader s ordinary lme of business 
by shutting off competition cannot be regarded as capital expenditure incurred 
to procure a new business or concern(21) Similarly annual payments made by 
company A to company B carrying on a similar business under an agreement 
which gave company A a commanding interest m the management of company B, 


(Ho) Kandappa Mudaliar y C I T 
[1957] 321T R. 313 

(12) Noble y Mttckell 11 TC 372 
Anglo Persian Oil Co Ltd r Dale 16 
T G 253 

(13) Associated Portland Cement Manu 
facturers Ltd v Kerr 27 T C 103 Deverell 
Gibson A Uoart Ltd r Pees 25 TC, 
467 

(14) Associated Portland Cement Manu 
facturers Ltd y Kerr 27 TC 103 Cf 
United Steel Cos Ltd y Cullmgton 23 T C 
71 Bat 8C« the dicta of Lawrence L.J in 
Ai»j?o*P<r*ian Oil Co Ltd v Dale 16 TC 
253 269 


(15) Collins y Joseph Adamson A Co 
1939 IT R 92 

(16) 1049 IT R 317 

(17) [1951] 19 I TR 425 

(18) [19^5] 271 TR 34 

(19) Imperial Chemical Industries {India) 
Ltd In je 1935 1T R 21 Anglo Persian 
Oil Co Ltd y Dale 16 T C 253 

(20) Gu eat Keen A A etllefotds t Fowler 
5TC 511 

(21) Munsht Qulab Singh A Sons r 
C I T 1946 ITR 60 (Lah) The con 
traiy Tiew taken by the Mad HC fa 
Alaganan Chetty Y Cl T 3ITC 44 is 
it is submitted incorrect. 


s 10 

(2)(xv) 
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/SA H lQ 8amo Payment of a gross sum to the manager. The transferees retoi 
' Kxv/ manager s services for a short timo and then paid lum the gross sum in comma 
a ion of his salary Held, tho agreement to pay the commutation money tow 
ac part of tho purchaso prico of tho business and the payment’ftas the do r|, i 
capital disbursement (Royal Ins Co v Watson 3 T C 500(Hb) 1897A C1) 
Aotd biiand pomted out m this case (3 T C at 506, 1897 A C at 9 ) that A to 
ad been a voluntary agreement between the manager and the company for the 
payment to him of a salary for a definito period of years hut with power totfa 
company to terminate the service by paying a lump sum, the lump sum would 
have been a revenue disbursement, and so also would be damages which the com 
pany might have to pay for wrongful dismissal of an employee engaged fo a term® 
years Distinguishing this case tho Allahabad High Court observed m TkCeiM 
Distillery d Chemical Worls Ltd v C I T {[1955J 27 IT R 100 109) lb 
^r°Jf 0tcrS nre no ^ Jcfrcqcently appointed as managing agents after the fonfltt*® 
of tho company That may bo a reason for giving the managing age^T ® 
particular concern, but it does not necessarily follow that the remunerationpw» 
bu8m 8aid a P a rt of tho purchase price paid for acquisition o 


2 The assessee accepted a transfer of a colliery which was held upon a 
in part satisfaction of a debtor’s liability Thereafter the assess lad to W 
arrears of unpaid rent which had accumulated prior to the transfer and of jW 
assessee was unaware at the date of the transfer The Privy Council held 
was capital expenditure Had the assessee known about the arrears c 

rent, he 1 - ’ • - ... . ..i mq 

to take t ___ _ ..... 

e account 


: expenditure Had the assessee known about the arrears 

\ be would have correspondingly diminished the sum at which he was p ep 
ake over the colliery “A sum overpaid by the assessee for the co the f 
perly be described as ln«<i v,,™ account .. 


W -L/wronanga l yitf1 T It 91, IU; 

to P^^ers —A sum paid to buy out a partner or 
retiring partner in satisfaction of his claim to participate in the profits of 
i ma<Je to a deceased partner’s estate in respect of profit e tie 

n f-. Sffl J 3 a ca P>tal disbursement and cannot be deducted m M ?^ 

SJ, Similarly an unpaid debt due to a Brm from a reW^ 

would be a capital Ioss(9) The share of profits paid under a decree to o» ^ ^ 
j. ? re , ra a partnersiup venture would be inadmissible, for it we'd 
tttS' 10 p (Cf under eec 3 “Payments in respect of* 

InDmrajtdu Chelly <t Go v C I T (11) some partners retired and 
, partners carried +i,„ k --- v .... * _ r rw*.* forward Conn»\ a. 


.-^ uo v u l l fill some parineraieu*—-- , 

th5 *5*” ca 5 ried , 0n the business as a new firm Certain forward a ^ tie 
d,W?l aS6 ° f §? od3 from a br°ad had been entered into by the old 


ithfl rof.rmn. r \T neCted after the new firm came into bemg l ac poC fc 
I their eharf a certam 8um ^ respect of their mterest m t ^ , flip 

iCourt held thn/fj? P ro ^t8 realised by the sale of the goods The , of V 

^ i be SUm 80 paid to the retiring partners was not the f 
|new^rm _ 0 f waa m any eveQt; ded „c t ,bl e under d (xo) as reven 

§SSMA-^M. 

, « 8 “> *■ n M „ ,,, !6IC 19 »°i T w, A0 °' 

170 1 * T Ml Cf, Jr (11) lS»ITJ5 357 
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laid out solely and exclusively for the purpose of the business of the new firm This 
decision was followed in a later case where an amount paid to a retiring partner for ■ 
use of the firm’s quota rights was held allowable as revenue business expend! j 
tuie(lla) 


Expenditure incurred to buy off competition or promote trade — 
While a sum paid to get rid of a director, agent or other employee is a revenue 
payment(12) a sum patd by a company to a retiring director in consideration 
of the director’s co\enant not to compete with the company is capital 
expenditure(13) By buying off potential competitors the company improves the 
value of its goodwill and thus brings into existence an adv antage for the enduring 
benefit of the trade(14) Similarly where a member of a trade association makes 
a contribution towards the expenditure incurred by the association in removing 
or preventing trade competition by non members it is capital expense, for it creates 
for the members of the association advantages of an enduring nature(15) In 
two Calcutta cases C I T v Ptggot Chapman <L Co (16) and 0 I T v Lahoty 
Bros Lid (17), expenditure incurred by the assessee with a view to keeping a 
competitor out of the assessee s field of business was held to be allowable as rev enue 
expenditure , but these cases require it is submitted reconsideration In Assam 
Bengal Cement Co v C I T (18), the Supreme Court held that annual payments 
made by the lessee of limestone quames to the Government of Assam who were the 
lessors in consideration of the Government’s entering mto certain covenants which 
ensured to the assessee elimination of competition durmg the period of the lease 
were on capital account 

However, if a lump sum is paid on the termination of an agency, and one of 
the terms of the agreement terminating the agency is that the agents shall not 
compete with then principals after the agency ceases the payment would be a 
revenue expenditure and the Department cannot Bplit it up and disallow a part, 
of it as capital expenditure incurred to buy off competition(19) 


But the expenditure may be of a revenue nature where the object is not to. 
avoid competition altogether by elimination of the competitor himself but the! 
object is to earn more profits by keeping up remunerative prices by the elimination \ 
of underbidd\ng{2Q) If a trader makes payments to his rival upon the latter’s 
undertaking not to underquote him in submitting certain tenders the payments 
would be allowable as revenue expenditure incurred exclusively for business pur 
poses money spent to obtain a contract in the trader’s ordinary line of business 
by shutting off competition cannot be regarded as capital expenditure incurred 
to procure a new business or concern(21) Similarly, annual payments made by 
company A to company B carrying on a similar business under an agreement 
which gave company A a commanding interest in the management of company B, 


(llo) Kandappa Mvdaltar v 0 I T 
[1957] 32 IT R 313 

(12) Noble v Mitchell 11 TC 372 
Anglo Persian Oil Co Ltd v Dale 16 
TO 253 

(13) Associated Portland Cement Manu 
Jacturere Ltd v Kerr 27 T C 103 Decerell 
Otbson d. Heart Ltd V Rets 25 T C 
467 

(14) Associated Portland Cement Manu 
/ocltiws Ud v Kerr 27 T C 103 Cf 
United Steel Cos Ltd v Culhngton 23 T C 
71 But Bee the dicta of Lawrence L. J in 
Anglo Persian Oil Co Ltd v Dale 16 T C 
253 209 


(15) Collins v Joseph Adamson d. Co 
1939 IT R 92 

(16) 1949ITR 317 

(17) [1951] 19 ITR 425 

(18) [I9j5J 27 I T R 34 

(19) 1 mpenal Chemical Industries {India) 
Ltd In re 1935 ITR 21 Anglo Persian 
Oil Co Ltd v Dale 16 TC 253 

(20) Quest Keen <£• Nettle/olds v Fowler 
6 TC 511 

(21) 2!untili Qulab Singh * Sons ▼ 
C I T 1946 I TJl 66 (Lah) The con 
trary view taken by the Mad H C in 
Alaganan Chetly vC/T3ITC44is 
it is submitted incorrect. 


s 10 

<2)(sv) 
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tho object of corapanj A being to eliminate competition m V nc ft* , 
promote its trade, were held deductible upon the Conditioners 
expenditure wag incurred for the purpose of tho trade{22) u 
“Compensation for restraint on trading" etc , p 114 
Seo algo post under “Licence and monopoly", p 493 

Legal or other expenses incurred in pre 
assets—In Southern v Borax Consolidated &<f(23), la > 
"Where a sum of money is laid out for the acquisition r alteratic-ns 
ment of a fixed capital asset it is attributable to capital, bQ , 
made m tho fixed capital asset by the payment, then it 13 P ro P Q i e(L3Ilce pf th« 
re\ enue, being in substance a matter of maintenance ^ ® case 0 f pa 
capital structure or tho capital assets of the company m defending' 4 * 

Consolidated tho legal expenses incurred bj the assessee co p 
titlo to its assets were held to be rovenue disbursement, lor e ° or dmai 7 w** 1 

not create any new asset at all but were expenses meunea appn> 7 ^^ 

of maintaining the assets of tho company This decision „ , Bonita *t*ci 

the House of Lords(24) and has been followed bj the In . whether they ^ 
*ha\e held that such legal expenses are deductible—the aa( j whetH fr f 

‘incurred to defend capital assets or to defend stock in t ^ r psai* 

assessee figures as plamtifl or as defendant and what t e , e pur^ 

!litigation is(25 a) being immaterial Where, 

'ft capital asset with knowledge of defect in title and perfects r 
payment, the expenditure incurred is attnbutable to capi i s ^ ^ pu 

InO/fv F m hy Miim tU Supreme 
Consolidated with approval and, applying the principle o jlaiks A £ 
in respect of periodic registration of trade marks under c e 
to be on revenue account'”'" -* the ***** 

Legal expense m coimection with a suit brought by’ °*' ^ bf « 

to xestram the user of a trade mark(3) or legal expend) _ .i.jjtr of ^ e * <$ 
of a company in defending a suit brought to challenge <j. or c*^ v* 

to the directorship^) is allowable as a rovenue deduc 1 se 0 f the h 0 * 11 
-he question whether legal expenses are incurred for the purp^ 
see above under * Legal and accountancy expenses * P ie palsti« a *" 
For cases of expenditure meurred in maintaining busme 

credit see ante p 388 notes (II) and (12)__— 

- - 


(22) Moore v Stewarts <£ Lloyds Ltd 
6TC 501 

(23) 1942 ITR Soppl I 5 

(24) Morgan y Tate d. Lyle Ltd [1954] 
26 ITR 195 201 205 (HL) 35 TC 
367 

(25) C I T v Raman d> Raman Ltd 

[1951] 19 ITR 65 8 Mdhahtr Parshad <i 
Sons V C J T 1945 ITR 340 <F B) 
C 1 T v Purshottamdas TAakvrdcu 1346 
ITR 305 Tterappa Pitta i r C I T [19551 
281 TR 636 Transport Co Ltd y C I 'P 
[105?] 31 1T P 2rf9 The decision to lb 
contrary in Kangra I Slate Co y C l T 
10351 TR 324) w (Seohoworer 

1945 ITR f In Magmrem 

Bangor d Co f U 573 6S9 

legal expense* g a third 

party a claim f (tics was 


held it w t,, 

capital expendilnre » p 3<r4( ^S> p> 

v c j t £i 9 «a 2 5 ; ? 

vras applied w ™ n $v . 

suit for d.ssolouonol 

Transport Co Ltd T . / f 

259 271 . r „ Hi * V* f 

(25a) Transport no , (efS p? 1 

llW*l IT ,VtT ft «J« r fi.f 

a I T [I955J S3 J J * £o** r 

Mahabir Parte* * 
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Apportionment —If a litigation is partly lor the purpose of preserving or mam- S 10 
taming the asscssee’s assets, and partly for another purpose eg to acquire new assets (2) (xv) 
that portion of the expenditure which is incurred for the former purpose should be 
allowed as a rev enue deduction(4o) 


Expenditure incurred to oppose nationalization or to prevent 
extinction of business —-Just as expenditure incurred to preserve one^ 
asset is deductible as revenue business expense so is expenditure incurred* 1 
to preserve all the assets of the business The House of Lords held in 
Morgan v Tate & Lyle Ltd (5) that expenditure incurred m a propaganda campaign^ f 
to prevent the seizure by the State of all the assets and undertaking of the company 11 
upon threatened nationalization was allowable Likewise expenditure incurred V 
bj a firm of brewers in anti prohibition propaganda at a time when tho Govern ' 
ment contemplates tho introduction of legislation for prohibition would be 
deductible The decision of tho Privy Council to the contrary under a New Zealand 
statute m TTnrd ct Co Ltd \ Comr of Taxcs{ 6) would not apply under this Act 
See ante under “Expenditure incurred to oppose nationalization or to prevent 
extinction of business , p 380 

Capital and revenue disbursements for the benefit of em¬ 
ployees —A gratmty(6o) or an annual pension paid to a servant is revenue expen¬ 
diture Similarly a lump sum paid for the purchase, for the benefit of a former 
employee of an annuity equal in amount to the pcnsion(7), or a lump sum paid in 1 
commutation of annual premiums payable under a staff assurance policy(8), or a* 
lump sum paid in commutation or reduction of periodic remuneration^) is a revenue 
disbursement But a lump sum paid by an employer to an insurance company as 
premium for a policj which gives the employer sums equivalent to the pensions 
of former servants is a capital expense where the pensioners are not parties to 
the arrangement For in such a case the employer does not get rid of his liability 
to pay the annual pensions but gets a capital asset, vis the pohcy(lO) A lump 
sum Bet aside or settled upon trust by a company to serve as nucleus of a pension 
fund or invalidity fund for its employees is a capital disbursement for it results 
in the acquisition of a capital asset viz the fund(ll) This principle is given 
statutory effect m sec 58 K of the Act(I2) (See further post under sec 10(4)(c) 
Employer a contributions to provident and other funds,’ p 417) 

The question as to how far payments made to employees are allowable as 
expenditure incurred wholly for the purpose of the business is discussed ante under 
‘Remuneration pensions gratuities etc paid to directors and employees” p 381 
Compensation paid to directors, agents and other employees 
on termination of their services —Compensation paid to an agent for 
premature termination of the agency agreement is deductible^as jevenue 
expenditure(13) In Anglo Persian Oil Co ( Indiaf^Ltd v C I T (14) " 


In this case the counsel for the Crown did 
not contend that the expenditure was of a 
capital nature See [1954] 26 ITR 19o 
199 

(6) 1923 AC 145 

(6a) Gordon Woodroffe Leather Mfg Co 
Ltd y C I T [1957] 31 IT It 438 

(7) Hancock v General Reversionary d 
Investment Go Ltd 7 T C 358 

(8) Green v Cravens Rly Carnage d 


Wagon Co Ltd 32 T C 3o9 

(9) TFtfeon v Nicholson Sons d Daniels 
Ltd 25 T C 473 

(10) Morgan Crucible Co v I R 1933 
ITR 26 See ant, sp 387 f n (15) 

(11) Atherton v British Insulated d> 
Helsbtj Cables Ltd 10 TC 165 (HL) 
Roumtree d Co Lid v Curtis 8 TC 678 
(CA.) 

(12) C 1 T v Central India Spg etc 
Co 1939 ITR 187 193 

(13) Anglo Persian Oil Co Ltd t Dale 
16TC 253 

(14) 1933 ITR 129 


26a 
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S 10 'compensation, paid to the agents Shaw Wallace & Co , upon tenmnaksc f L 
(2)(xv) agency, was held to be a revenue disbursement allowable to the principal 

ithough that same payment was held to be a capital receipt in the 1 d “ 
agents m the leading case of G I T \ Shaw Wallace & Co (15) Where ace- 
paid a sum as the price of getting nd of a life director whose presence on C i J- 
was regarded as detrimental to the profitable conduct of the companvs -- 
the payment was allowed as a revenue expense (16) Damages paid to s * 
servant or a sum paid by way of agreement in satisfaction of the claim t: ^ 
would be deductible, provided the servant is dismissed in the mteres o 
and not merely on personal grounds(17) (Cf under sec 3, 
lo ss of o ffice or employment, or for cessation of business”, p 115) 

But where a private limited company upon changmg hands h 

directors a part of the profits as “compensation for loss of office i A 

not a busmess expense on revenue account but merely a distribn ion J ^ 
the company did not get rid of the directors for reasons of trade; J ^ 
case, upon the transfer of a busmess the transferees agreed to ta c m ^ \ 
the transferors’ manager at a fixed salary with liberty to comm ^ 
payment to him of a gross sum, and the transferees paid the manige t ~ 
I gross sum in commutation Held, they could not claim it as a * 

|commutation money was a capital disbursement being in fact par c *•* tf 
Tnoney for the transfer of the busmcss(19) Likewise, m a case sj *nr 
agreement for sale of the shares of a company the compan) f 

tion for loss of office to the directors and auditor of the comp ^ 
agreement wero to resign, the compensation was disallowed ^ 
meurred wholly and exclusively for the purposes of the co f mP j )o ^ oVS 3 . J f 
apart from the question whether it was on capital account 4 ,j 
The mere circumstance that compensation to retiring mrecto * jVj‘ e 
of shareholding control does not of itself m\ol\o the e0 t, 1 u f**"- , 
compensation can ne*er be a deductible trading expeuso Ju tuf* lt,L2l / J 
such cases that tho compan) should pro\ e to the Commissioners < 

considered the question of payment wholl) untrammelled j>) f ,ii-«*• 
bargain its shareholders had struck with those who were to mj 
came to a decision to pa) solel) in the mtcrcsts of its trade (- J 


ILLUSTRATION v ( j. {f 

P & Co were the agents of B M A, Co under an ^ 

that cither party ma) by six montlis notice tenmnato the J i„j( 
of B M A, Co was taken o\ cr b\ the aasc-secs The £* "* 

their own business and accordingly ga\c a notice to P * ( 

agener The assessors also paid a certain sum to P *■ , r it r ' 
certain burdens undertaken b) P A, Co and of certain '* 

ad%antagcs which would not ha\e enured to the a«*cw** » ttJ ' . , j-,» 
cised their strict legal right of terminating the og^rev r ^ 

compensation for the termination Ifrl.l the payment -* 

(U) 6 1TI nut) *„ CKi, U f Ir, no; A J 9 ^ t r 

m-.fl !«* tio . *u niiiul IHraa~* ia«r re y ?/\,j * 

it** p Z>1 F /J5, Orrry r (» l ,• 

' i'iL '*1 ** , 11 T < Cf l*Tt 40’ r t* * 

i, .v ,iw ui r i*w (io) r-r*'ll *, ,, } * 

l T IL *• i.-L (I S. ,«| t« is/* t > / , lit * 

fl-J W<U » ifu-C^UTL V 4J3 #■*..« r.~» 

V* V*? lA * f-* *>* *• tn 

* 'T™ l*» <■* % 3 T J U'A 


(II.M i'?> AU 

Licum* i 

<l«) Orrry r * 

I-TC 4!T 
( 10 ) !'~r\ i*'. 
^JllIU 

(■►tj) J*~* 

sa t t r“ (C-'J, 

pij n>j *» 1 
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facilitate the assessees’ own future operations and should be allowed as a S 10 
revenue disbursement ( Imperial Chemical Industries (India) Ltd ’ r In re, 1935 (2)(xy) 
ITR 21) 

Special provision for companies m sub sec (4A) —What is stated above is the 
position under the general law But in the case of companies there is a special 
provision made in sub sec (4A) which was introduced m 1956 Under that sub 
section, any compensation paid to a director or a person having a substantial mterest 
in the company within the meaning of sec 2(6C)(m) may be wholly or partly dis 
allowed if in the Income tax Officer s opinion the amount is excessive or unreason 
able, even though it would otherwise have been allowable as revenue expenditure 

Licence and monopoly —Payment for an annual licence js^revenue 
expend|ture(22) But payment by the lessee of licensed hotel premises to the 
IdcaTauthorities as the monopoly value on the grant of a three year licence has 
been held to be capital expenditure on the ground that the monopoly right of trading 
for three years as a licensed victualler must be regarded as attaining to the dignity 
of a capital asse*(23) Likewise moneys expended by a brewery firm in an attempt 
(successful or unsuccessful) to acquire new licensed premises(24) or by a public 
carrier to obtain a licence for a larger fleet of vehicles(24fl) would bo a capital 
disbursement The price of a licence granted to a carting contractor for a period 
of eight years to deposit earth, Blag, etc on the land of the licensor is a capital 
expense The right to deposit earth on the land of another is a capital asset and 
the price of such a right though payable by instalments is capital expenditure(25) 
i But on the other hand periodic compensation for such a dumping licence would 
I be on revenue account(l) Annual_payments made to the State in lieu of tax on J 
l motor vehicles per trip, for the exclusiv e.right to ply buses on a certain route, would j 
, ^bejeyenuejlisbursement(2) * r 


Payments under lease —A premium paid by the lessee for the grant 
( or renewal of a lease is normally capital expenditure whether it is payable m a 
lump sum or m installments over the'whole period of the lease along with the rent(3) 
(Cf under Bee 3 ‘Premium (Salami) paid for lease” p 132) “In the case of 
' such a premium it is nothing to the point to saj that the parties, if they had chosen 
might have suppressed the premium and made a corresponding increase in the rent 
No doubt the} might havo done so but they did not in fact do so ’(4) But the 
mere fact that half the total rent for the term of the lease is taken in advance in 
one year would not justify a finding that the payment is by way of a premium(5) 

I If tho sum paid represents not premium or salami for the lease but advance pay- 
I ment of rent i t wo uld be allowable as revenue oxpenditure(6) Jor cases of leases 
, to obtain raw material or stock in trade, eg bnck earth salt, sheUsTentlirieaves 
’sefr-posf^jnOG 7 


(22) Hennlten v Grafton Hotel 1913 
HR Suppl 10 18 

(23) Ibid 1913 ITR Suppl 10 18 
Ane«Aau> v Abertolli 1941 ITR Suppl 
121 Seo also Assam Bengal Cement Co 
v C I T [19o5]27 ITR 34 (SC) and 
ante under Expenditure incurred to buy 
off competition or promote trade p 399 

(24) Southwell v Savill Bros 4 TC 
430 hi or e v Sledrford 18 TC 457 

(24a) Pyrah r Aunts A Co Ltd 11957] 
31 ITR. 517 affirmed 37TC 163 (aA ) 

(25) I It r Adam 14 TC 34 

(1) Ibid 14 TC 34 42 


(2) Jagat Bus Service r C I T 19o0 
ITR 13 

(3) hamahshya \aratn Singh x C I T 
1943 IT P 513 (PC) Green r Favourite 
Cinemas Ltd 15 T C 390 HacTaggari v 
Slrump 10 TC 17 Gillatt A Halit v 
Colquhoun 2 T C 76 I Tatney x M vagrant 
1TC.272 

(4) Per Lord Grccnr M R Ifennlsen 
x Grafton Hotel 1943 ITR Suppl 10 16 

(•*) Halim Bam Prasad In ns, 1930 
ITJR 104 

(6) C I T x Globe Theatres Ltd 19^0 
ITR 403 
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S 10 ^compensation paid to the agents, Shaw Wallace & Co , upon termination of their 
<2)(xv) agency, was held to be a revenue disbursement allowable to the principal company 
though that eame payment was held to be a capital receipt w the hands of the 
agents in the leading case of C I T \ Shaw Wallace & Co {15) Where a company 
, paid a sum as the price of getting rid of a life director whose presence on the Board 
was regarded as detrimental to the profitable conduct of the company s business 
the payment was allowed as a revenue expense(16) Damages paid to a dismissed 
servant or a sum paid by way of agreement in satisfaction of the claim for damages, 
would be deductible provided the servant is dismissed in the interest of the trade 
and not merely on personal grounds(17) (Cf under sec 3, ‘ Compensation for 
loss of offi ce or employment, or for cessation of business p 116) 

But where a private limited company upon changing hands paid its retiring 
directors a part of the profits as “compensation for loss of office’ it was held to be 
not a business expense on revenue account but merely a distribution of profits for 
tbe company did not get rid of the directors for reasons of trade(18) In another 
case upon the transfer of a business the transferees agreed to take into their service 
the transferors manager at a fixed salary with liberty to commute the same by 
payment to him of a gross sum and tbe transferees paid the manager the stipulated 
tgross sum in commutation Held they could not claim it as a deduction, for tbe 
{commutation money was a capital disbursement bemg in fact part of the purchase 
money for the transfer of the husmess(19) Likewise in a case where under an 
agreement for sale of the shares of a company the company was to pay compensa 
tion for loss of office to the directors and auditor of the company who under the 
agreement were to resign the compensation was disallowed as not having been 
incurred wholly and exclusively for the purposes of the company s busmess(20) 
apart from the question whether it was on capital account Donovan J , said 
The mere circumstance that compensation to retiring directors is paid on a change 
of shareholding control does not of itself involve the consequence that such 
compensation can never be a deductible trading expense But it is essential in 
Buch cases that tbe company should prove to the Commissioners satisfaction that it 
considered the question of payment wholly untrammelled by the terms of the 
bargain its shareholders had struck with those who were to buy their shares and 
came to a decision to pay solely in the interests of its trade (21) 


ILLUSTRATION 


P <fc Co were the agents of B M & Co under an agreement which provided 
that either party may by six months notice terminate the agency The business 
of B M & Co was taken over by the assessees The assessees decided to conduct 
their own business and accordingly gave a notice to P & Co terminating their 
agency The assessees also paid a certain sum to P & Co in consideration of 
certain burdens undertaken by P Co and of certain commercial rights and 
advantages which would not have enured to the assessees if they had merely excel 
cised their strict legal right of terminating the agency without paying any 
compensation for the termination Held the payment was made m order to 


(15) 6ITC 178 (PC) See ante under 
Capital receipt does not spell capital 

disbursement p 391 

(16) A obh v Mitchell 11 TO 372 Cf 
^cammcll <t Nephew Ltd v Bowles 1940 
ITR Suppl 41 

(17) Noble v Mitchell 11 TC 372 413 
See also the observations of Lord Shand in 
Royal Ins Co v Watson 3 T C 500 506 


(HL) 1897 AC 1 9 See also ante under 
Damages incurred by assessee p 381 

(18) Oiery ▼ Ashford Dunn d. Co Ltd 
17 TC 497 

(19) Royal Ins Co v ftatson 3 TC 
500 (HL) 1897 AC 1 

(20) James Snool d. Co Ltd r Blasdale 
33TC 244 (CjV ) 

(21) Ibid at 251 
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facilitate the assessces’ own future operations and should be allowed as a S 10 
revenue disbursement (Imperial Chemical Industries (India) Ltd , T In Te, 1935 (2)(xv) 
ITR 21) 

Special provision for companies tn sub sec (4A) —What is stated above is the 
position under the general law But in the case of companies there is a special 
provision made m sub sec (4A) which was introduced in 1956 Under that sub 
section, an) compensation paid to a director or a person having a substantial interest 
in the compan} within the meaning of sec 2(6C)(«i) may be wholl) or partly dis 
allowed if in tho Income tax Officer s opinion the amount is excessiv e or unreason 
able even though it would otherwise have been allowable as revenue expenditure 

Licence and monopoly —Payment for an annual licence (s ..revenue 
expenditure(22) But pajment bj the lessee of licensed hotel premises to the 
locoTauthonties ns the ‘monopoly value on the grant of a three jear licence has 
been held to be capital expenditure on the ground that the monopoly right of tradmg 
for three years as a licensed victualler must be regarded as attaining to the dignity 
of a capital asse‘(23) Likewise moneys expended by a brewery firm in an attempt 
(successful or unsuccessful) to acquire new licensed premises(24) or by a public 
carrier to obtain a licence for a larger fleet of vehicles(24o) would bo a capital 
disbursement The price of a licence granted to a carting contractor for a period 
of eight years to deposit earth slag, etc on the land of tho licensor is a capital 
expense The right to deposit earth on the land of another is a capital asset and 
the price of such a Tight though payable by instalments is capital expenditure(25) 

But, on the other hand periodic compensation for such a dumping licence would 
be on revenue account(l) Annual_payments made to the State, m lieu of tax. on | 
motor vehicles per tri p Jor the exclusive right To ply buses on a certain route, would { 

-be r evenue disbursements ^ ~ ' 


Payments under lease —A premium paid by the lessee for the grant 
or renewal of a lease is normally capital expenditure whether it is payable m a 
lump sum or in installments over thcTwhole*period of the lease along with the rent(3) 
(Cf under sec 3, “Premium (Salami) paid for lease”, p 132) “In the case of 
such a premium it is nothing to the point to say that the parties if they had chosen, 
might have suppressed the premium and made a corresponding increase in the rent 
No doubt, they might have done so but they did not in fact do so’(4) But the 
mere fact that half the total rent for the term of the lease is taken m advance m 
one year would not justify a finding that the payment is by way of a premium (5) 
If the Bum paid represents not premium or Balami for the lease but advance pay 
ment of rent, i W o uld be allowable as revenue expenditure(6) For cases o f leases 
to obtain raw material or stock in trade, e g brick earth Balt, shellfTTendu leaves, 
’Begjog ; ~pp~406 7 


(22) Henrtksen v Grafton Hotel 1943 
ITR Suppl 10 18 

(23) Ibid 1943 ITR Suppl 10 18 
Kneeshaw v Alertollx 1941 ITR Suppl 
121 See also Assam Bengal Cement Co 
t C I T [1955] 27 ITR 34 (SC) and 
ante under Expenditure incurred to buy 
off competition or promote trade p 399 

(24) Southnell v Samll Bros 4 TC 
430 Morse v Stedeford 18 T C 457 

(24a) Pyrah v Annu <C Co Ltd [1957] 
311T R 617 affirmed 37 T C 163 (C A ) 

(25) I R x Adam 14 T C 34 

(1) Ib\d 14 TC 34 42 


(2) Jagat Bus Sen tee v C 1 T 1950 
ITR 13 

(3) Kamalshya Larain Stngh v C I T 
1943 ITR 613 (P C) Green v Favourite 
Cinemas Ltd 15 TC 390 MacTaggart v 
Strump 10 TC 17 Gtllatt di Halls v 
Colquhoun 2 T C 76 Watney v Musa rate 
1 T C 272 

(4) Per Lord Greene M R Henrilsen 
t Grafton Hotel 1943 ITR Suppl 10 16 

(5) Halim Ram Prasad In re 1936 
ITR 104 

(6) C I T v Globe Theatres Ltd 1950 
ITR 403 
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10 Mines, minerals and oil —Receipts and payments m connection with 
frv) acquiring or disposing of leaseholds of mines or minerals axg_nsually„on capital 
a ccou nt(7) A Bum paid by a colliery company as the price of bemg allowed to 
surrender unprofitable seams of coal demised is capital disbursement^), and so also 
is a payment made by a lessee for surrender of the lease of business premtses(9) 
They are capital expenditure because they are in respect of fixed capital outlay 
and not circulating capital Likewise oil concessions are a part of fixed capital 
and if a sum were paid for the cancellation of ail onerous oil concession, that would be 
capital expenditure But a company s contracts for dein ery of the oil produced 
by it form part of its circulating capital and if a sum is paid for cancellation of such 
a contract it would be a payment in respect of circulating capital and properly 
attributable to revenue(lO) 


Where a colliery company paid a contribution towards a capital scheme which 
was intended to counteract or remedy the subsidence caused by the company’s 
workings the payment was held to be capital expenditure (11) Similarly, where 
a colliery company pays a sum to the grantor of a mmeral lease for the right to let 
down the surface of the land by the workmg of the colliery or a sum m commutation 
of an obligation to restore the surface of the land it is capital expenditure a right 
to work the coal m such a manner as to sacrifice the value of the surface is a material 
asset for the colliery to possess and the price of acquiring that right is a capital 
|outlay(12) On the other hand if damage is paid for as and when the lettmg down 
> of_thej3urfaceTK13S&rsnch damage it would be revenue expehditure(13) 


The price paid for the purchase of mining rights is a capital expense(14) 
Channell J m Alianza Co v Bell( 15) enunciated the principle in words which 
have become classic “In the ordinary case, the cost of the material worked 
up in a manufactory is not a capital expenditure it is a current expenditure and 
does not become a capital expenditure merely because the material is provided 
by something like a forward contract under which a person for the payment of a 
lump sum down secures a supply of the raw material for a period extending over 
several years If it is merely a manufacturing business then the procuring of 
the raw material would not be a capital expenditure But if it is like the workmg 
of a particular mine or bed of brick earth and converting the stuff worked into a 
marketable commodity then the money paid for the prime cost of the stuff so dealt 
with is just as much capital as the money sunk m machinery or buildings _The 
reason is that the purchase of the mme is not a purchase of coal but a purchase of 
lancfwith the right of extracting coal from it and it therefore relates to fixed 
capital{16) Thus the price paid for the purchase of freehold land with the object 
of gettmg coal by open-cast mining methods would be capital expense even if the 
mining operations are not expected to last more than two or three years(16o) 


(7) Kamalshya Naram Singh v C I T 
1943 IT R 613 (P C ) Mallett v Staieley 
Coal d. Iron Co Lid 13 T C 772 

(8) Malletl v Staieley Coal d. Iron Co 
Ltd 13 TC 772 

(9) Cowcher y Richard Mills d. Co Lid 
13 T C 216 Union Cold Storage Co Ltd v 
Elhrler 22 TC 647 West African Drug 
Co Ltd v Lilky 28 T C 140 

(10) Per Lawrence L.J Anglo Persian 
O.i Co Ltd r Dale 16 T C 253 272 

(11) Bean v Doncaster Amalgamated 
Collieries Ltd 27 TC 296 (HL) 

(12) Robert Addie d Sons Collieries Ltd 
Y 1 R 8 T C 671 Mallett y Slaveley Coal 


d- Iron Co Ltd 13 T C 772 Bharat Collieries 
Ltd y C I T [1957] 32 ITR 647 
Cf Earl Fit william s Collieries Co v 
Phillips 25 TC 430 

(13) O Orady y BuUcroft Main Collieries 
Ltd 17 TC 93 

(14) C I T v Reddy d. Bros 1949 
ITR 15 

(15) 6TC 60 affirmed 5TC 172(HL) 
(10) Golden Horse Shoe (A etc) Ltd v 

Thvrgood 18 TC 280 301 (CA) Cf 
under aec 3 Mining royalties 
p 133 

(16a) Knight y Colder Grove Estates 35 
TC 447 
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Likewise the purchase price of oil wells is capital expenditure though it may be S 10 
described m the agreement of sale as the price of the stock of unwon oil(17) But (2)(xv) 
where the acquisition and realisation of mining rights are in the course of the 
assessee’s trade, the cost of acquiring mining rights is deductible as a revenue 
expense(18) 

In G I Tv Kolhia Htrdagarh Co Ltd (19), the assessee bought a colliery 
for a lump sum of Rs 100,000 and also agreed to pay commission to the vendor at a 
certain rate on every ton of coal raised b) the assessee from the colliery, without! 
any time limit Held the commission which was to be paid for an indefinite], 
period, which had relation to the assessee s turnover and not profits and which had I) 
no reference to any specific sum fixed as part of the purchase price, was deductible j 
as revenue expenditure 

The purchase of mines must be distinguished from the purchase of minerals 
already won and gotten In Golden Horse Shoe (New) Ltd v Thurgood( 20) the 
assessee company bought from another rights in certain dumps of ‘tailings’* or 
Tesiduals that remained after the extraction of gold from ore The assessee com 
pany extracted gold from the tailings by a retreatment process and sold the gold 
so obtained Held, the price of the tailings was a revenue expenditure, for it was 
the cost of raw material already won and gotten The tailings were circulating 
capital or stock in trade and ~by the payment of a lump sum down the company 
secured a supply of their raw material for several years Romer, L J put the 
position very concisely “Are the dumps the raw material of the appellants 
business or do they merely provide the means of obtaining that raw material* In 
my opinion, they are the raw material itself’ (21) 

The cost of smkmg a pit or shaft is usually capital expend iture(22) but may 
in a proper case be allowed as revenue expenditure In cases of those mines where 
minerals he at shallow depths and where it is necessary to open them out frequently 
by shallow shafts, the sinking of shafts is allowable as part of the ordinary working 
expenditure , whereas if a large area of ground is worked from one shaft and a new 
mine bo to Bpeak, must be opened by a new abaft altogether, it would be capital 
expenditurc(23) 


The cost of peeping a mine free of water is revenue expenditure Where, 
however, water ha3 ueen allowed to accumulate in the mine for a period of time 
during stoppage of work due to strike the cost of dewatering it was held to be 
capital disbursement m XJmled Collieries Ltd v 1 R (24) on the ground that the 
expenditure was incurred in restoring the works to and not in keepmg them m a 
profit earning condition But this view is not supported by the dicta of the 
House of Lords in Natal Colliery Co Ltd v 1 R (25) where the expense of pumping 
out accumulated water was disallowed on another ground, tiz that it was not 
incurred in the accounting year but subsequent to that year It is submitted that 
the decision m the United Collieries' case is not good law 


(17) Hughes v British Burmah Pelro 
Itvm Co 17 T C 280 

(18) British South Africa Co v C I T 
1946 IT R Suppl 17 (PC) 

(19) 1949 IT P 545 

(20) 18 TC 280 

(21) For cases where the expenditure 
was held to bo capital as being incurred 
to procure the means of obtaining trading 
stock see John Smith <t Son v Moore 1- 
T C 266 (II L.) and Stow Bardolph Grant 


Co Lid v Poole [19oo] 27 IT R 146 (C A ) 
The latter case requires it is submitted 
reconsideration 

(22) Coliness Iron Co r Blach 1 TC 
237 (HI) Adhe «L Sons v Z R \ 
TC 1 

(23) Morant v Wheal Grtennlle Mining 
Co 3TC 293 302 Bonner v Basset Mines 
Ltd 6 TC 146 150 Coliness Iron Co r 
Black 1TC 287 31“ 3-3 (HL) 

(24) 12 TC 1245 

(2o) 12 TC 1017 
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S 10 Expenditure to obtain raw material or stock-in-trade, e g , 
(2)(xv) brick-earth, salt, shells, tendu leaves —The coat of material worked up 
in a manufactory^) is a revenue expenditure and, as Channell, J, said in Ahanza 
Co v Bell(2), it “does not become a capital expenditure merely because the 
material is provided by something like a forward contract under which a person 
for the payment of a lump sum down secures a supply of the raw material for a 
period extending over several years ” Thus the purchase price of bmgs of blaes 
or colliery refuse which are used as raw material for manufacturing bricks, would 
be revenue expenditure^) In Mohanlal Hargovmd v C I T(4) the assessees 
carried on business as manufacturers and vendors of bidis which are composed 
of tobacco contained and rolled m tendu leases The assessees entered into a 
number of short term contracts under which, in consideration of a sum payable 
by instalments the assessees were granted the exclusiv e right to collect and remove 
tendu leaves from specified areas The contracts granted the assessees a small 
ancillary right of cultivation but no interest in land and no interest in the tendu 
trees or plants themselves The Privy Council overruling 1 T Appellate Tribunal 
v Hajt Sabumiyan Haji Sirajuddm(f>) held that the expenditure was to secure raw 
material and was allowable.as being onurevenue account Lord Greene" delivering 
the judgment ot the Board said If the tendu lea\ es had been stored in a merchant s 
godown and the appellants had bought the right to go and fetch them and so reduce 
them into their possession and ownership it could scarcely have been suggested that 
the purchase price was capital expenditure Their Lordships see no ground m 
principle or reason for differentiating the present case from that supposed (6) 


The expression “capital expenditure” must normally be construed in a 
business sense(7), and emphasis should be placed upon the business aspect of a 
transaction rather than on the purely legal and technical aspect(8) The intention 
must be gathered from the entire documcnt(9) The principle is that where the 
true nature of the transaction which may be misdescribed as a 4 lease” of land is 
that of a sale of raw materials, coupled with a licence to the purchaser to come on 
the land and remove the materials sold the consideration for the so called lease 
is really the purchase price of the raw materials and must therefore he allowed as 
revenue expenditure But if the transaction is actually intended to create a lease 
hold interest in land and brings into existence an asset or advantage for the enduring 
benefit of the trade the premium paid for such an interest would be capital expen 
diture “'Wherever at the time of the contractit is contemplated that the purchaser 
should derive a benefit from the future growth of the thing sold from further vege 
tdtion and from the nutriment afforded by the land the contract is to be considered 
as for the interest in land , but where the process of \ egetation is over or the parties 
agree that the thing sold shall be immediately withdrawn from the land the land is to 
be considered as a mere warehouse of the thing sold and the contract is for goods (10) 


(1) I or a case where the material secured 
was not the raw material for any manu 
facturing business see C I T y Reddy d, 
Bros 1949 ITR 16 where the price paid 
for rights to mine and W mica was held to 
be a capital disbursement after an exhaus 
tive review of the authorities 

(2) [19041 2 K.B 656 673 affirmed on 
appeal [190o] 1KB 184 (C-A ) 1906 AC 
18 (HL.) See also I It y Broomhoust 
Bncl Co Ltd 34 TO 1 

(3) 1 R V Broomhoust Bncl Co Ltd 34 

T (4) 1 1949 I T R 473 followed in Skanler 
lot Dayaram y C I T [1956] 30 


ITR 272 

(5) 1946 ITR 447 

(6) 1949 ITR 473 478 

(7) Mohanlal Uargound v C I T 1949 
ITR 473 477 (P C ) 

(8) C J T y Kolhia Htrdagarh Co Ltd 
1949 IT P 645 555 

(9) C I T y Bkojraj Hanchand 1946 
ITR 277 286 See aiso ante under Form 
v Substance p 392 

(10) Kauri Timber Co Ltd v Comr 
of Taxes 1913 AC 771 776 777 778 (PC) 
bee also Hood Barrs v J Jt 37 T C 188 
(H L.) and Maharajadhiraja of Darbhanga 
y C Ag I T [1952J 211 1 R 258 
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Thus where a manufacturer of crude saltpetre tool, salt bearing lands on short j S 10 
term or longterm “leases”, the sums paid m respect of the “leases” were held] (2)(xv) 
to be re\enuo expenditure as being merely the purchase price of raw matenal(ll)] 
Likewise it has been held b) a Full Bench of the Lahore High Court ini 
Bcnarsidas Jagannath In re(12), that where a manufacturer of bricks obtains 
certain lands on so-called short term “leases” for the purpose of diggmg out earth 
for the manufacture of bricks, and the whole intention and purpose of the agree 
ment is to procure earth for the purposes of manufacture and not to acquire any 
interest in land, the consideration paid by the manufacturer to the owners of the 
lands is revenue expenditure , for in such a case the payment is the price of the raw 
material viz brick-earth, and the expense does not bring any asset or advantage 
of enduring benefit into existence On the other hand, where the lease of the 
brick field is for a long period say 10 or 20 years and also confers cultivating rights 
or other substantial interest m the land(l3), or where a brick manufacturer takes 
on lease lands bearing brick earth as premises for his kiln and the outlay is made 
for the initiation of the busine3s(14), the premium paid for such a lease would be 
capital expense 

In Abdul Kayoom v C I T (16) a Full Bench of the Madras High Court, 
dissenting from its earlier dccisions(16), held that the rent paid by a dealer m chanks 
under an agreement in the form of a lease ’ with the Government under which 
he had an exclusive right “to fish for take and carry away all the chank shells in 
the sea off tho coast line” of a certain district, was allowable as revenue expendi 
ture(17) It was further held in this case that it makes no difference whether what 
is acquired is raw material for a manufacturing business or stock m trade 
which is intended to be sold without being subjected to any manufacturing 
process 

The recent decision of the Court of Appeal in Stoic Bariolph Gravel Co Ltd 
v Poo?e(18) that Bums paid by a dealer m gravel as consideration for the right to 
excavate and take away deposits of gravel represented capital expenditure, rested 
on the fact that the Bubject matter of the agreement consisted of a deposit of gravel 
lymg some feet beneath the surface of the land and requiring to be won from the 
land by a process of excavation This case cannot be easdy reconciled with the 
two Full Bench decisions quoted above, the Lahore case(19) where also the brick- 
earth had to be excavated and the Madras case(20) where the chank shells had 
to be fished out and yet the expenditure was held to be on revenue account 
It is submitted that the correct view is that of the Lahore and Madras High 
Courts 


(11) C J T y Bhoiraj Hanchand 1946 
ITR 277 (long term leases) Parmanand 
Ilaieh Bam v C 1 T 1945ITR 1„7(FB) 
(short term leases) In re A and Lai Bhoi Baj 
1940 ITT 181 

(12) 1947 I T P 185 approved by S C 
Assam Bengal Cement Co Ltd v C 1 T 
[1955] 271T R 34 See also I R v Broom 
house Brtck Co Ltd 34 T C 1 

(13) Penarsidas Jagannath In re 1947 
IT R 185 204 Sardar Stngar Singh <& 
Sonsv C I T 1944 ITR 604 

(14) C I T v TtLa Bam d Sons Ltd 
1937 ITR 644 (PB) followed m Qanesht 
lalBhattaimh In re 1938ITR 489 Sardar 
Stngar Singh <L Sons v C I T 19441 TR 
604 

(15) [19o3] 24 IT R 110 

(16) C I T v Chtngaharoya ifudahar 


1934 ITR 39o (F B ) Chengalvaroya 
Chettiar v C I T 1937 ITR 70 (F B ) 
JTayujn£aAt5I7tMsa»nv C I T 1939 
ITR 652 

(17) The decision of the Hyderabad 
High Court C I T y Ptngle Industries Ltd 
[1954] 25 I T R 226 that moneys (presum 
ably rent) paid under a lease for extraction 
of stones from quames constitute capital 
expenditure requires it 13 submitted, recon 
aideration The decision would be correct 
if the amount represented premium whether 
payable in a lump sum or in instalments See 
ante under Payments under lease p 403 

(18) [1955] 271T R 146 

(19) Benarsxdas Jagannath In re 1947 
ITR 185 

(20) Abdul Kayoom v C J T [1953] 
24 ITR 116 
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S 10 , Purchase of land with standing crop —In I li y Pilcher(21) 
(2)M /the assessee, a fruit grower and fruit salesman purchased for £5,500 the freehold 
of a cherry orchard inclusive of the year s fruit crop which was nearly ripe for 
picking The assessee claimed to deduct £2,500 as the purchase price of the crop 
of cherries The Court of Appeal negatived the claim holding that there was no 
separate purchase of the cherries as such, that the purchase was a single transaction 
resulting in the acquisition of a single capital asset and that no part of the price 
1 paid for that asset could be allowed as revenue expenditure Different considera 
tions^would have applied if the assessee had first purchased the standing crop of 
cherries for a separate consideration and then purchased the freehold interest in 
the land 

Fittings —their removal and replacement —Shop fittings are capital 
assets and their cost is capital expenditure(22) In the case of a travelling 
business, eg a travelling butcher’s shop or a circus, the expenses of fittings and 
fixtures would be deductible as revenue disbursement^) But m the case of a 
flitting business where the owner of the business transfers it to new premises or 
opens and closes shops or branches in different parts of the country, the loss re 
presented by the difference between the sale proceeds of the fixtures and fittings 
in Bhops closed and the cost of fixtures and fittings in shops opened is a capital 
loss(24) Similarly, where on the rebuilding of business premises, the old fittings 
are sold and new fittings installed in the newly constructed premises, the difference 
between the price realised for the old fittings and the cost of the new fittings is 
a capital loss(25) 


Current and accumulated repairs, and replacement —Current 
repairs are provided for by cl (t?) of this sub section and the case law on repairs 
has been noted under that clause pp 343 5 q v But an item of expenditure which 
may not be deductible under cl (t>) may still be allowed under this clause(I) 
Where an assessee whose business was to ply motor cars for hire bought a car not 
to use it as a car but to resolve it into its component parts and use the parts for 
casual repairs to his existing fleet of cars the cost of the car was held to be an 
income disbursement allowable under this clause though it could not be deducted 
under cl («) as the cost of ‘current repairs”(2) 


I Since cl (v) of this sub section grants an allowance only in respect of current 
repairs the cost of arrears of repairs would not be allowable under that clause but 
’may nevertheless be an admissible deduction under this clause The cost of repairs 
f is allowable not in the year m which the repairs become necessary but m the jear 
m which the expenditure on repairs is actually incurred or paid(3) The cost of 
repairs would be a revenue disbursement even though repairs may not be under 
taken every jear but may be effected when matters become serious say, once m 
three years(4) “Accumulated arrears of repairs are nonetheless repairs necessary 
to earn profits although they have been allowed to accumulate (5) _ 


(21) 31 TC 314 referred to by SC in 
E D Bassoon d. Co Ltd y C I T [1954J 
28ITR 27 5S60 

(22) Uyam y 1 R 14 TC 479 
486 

(23) Eastmans Lid v Share 14 T C 218 

^ (24) Eastmans Ltd y Share 14 T C 218 
(H L ) Smith v Westing house Brake Co 2 
TC 357 Granite Supply Assn Ltd Y 
Kitlon 5TC 168 
(25) Hyam y I R 14 T C 479 


(1) C I T v Sri Rama Sugar Mtlls Ltd 
[1952] 21 1 T R 191 196 

(2) Ratan Singh v Cl T AIR 1226 
Mad 462 2 IT C 294 

(3) See A otal Colliery Co Ltd r / R 
12 TC 1017 (HX.) 

(4) Ounsirorth v 1 iclers Ltd 6 T C 671 
675 Rhodesia Rlys lid y 1 T Collector 
1933 ITB 227 ( PC ) Whelan y Dover 
Harbour Board IS T C 555 667 (C.A ) 

(5) Late Shipping Co Ltd v / R 12 
TC 621 625 
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But repairs necessary at the time of purchase to render the subject of purchase S 10 
serviceable, fall to be added to the initial cost as a capital charge(6) In Highland (2)(xv) 
Railway Co Ltd v Balderslon{7) a company purchased a railway line m an imperfect 
condition The expense of renewal or improvement to brmg it up to the proper 
standard was held to be capital expenditure on the ground that it was part of the 
cost of acquiring that line, the price paid bemg less in view of the necessity of 
improvement In Law Skipping Go Ltd v I R (8) the assessee purchased a 
second hand ship which was in need of heavy repairs and effected the repairs after 
using it for some time Held, that except for such part of the cost of the repairs 
as was attributable to the period during which the ship was employed in the 
assessee’s trade, the expenditure was on capital account It was as much a capita! 
expenditure from the pomt of view of the purchaser’s busmess as it would have been 
if the work had been executed by the seller before the sale and the cost had been 
added by him to the price of the ship Similarly where a company owned a single 
Bhip which was seized by the enemy during war and handed back at the end of the 
war in a condition which necessitated extensive repairs, it was held that the 
necessity for the repairs had not arisen out of the use of the ship by the company 
and that the cost of the repairs was capital expenditure^) 

In a Madras case C I T v Srt Rama Sugar Mills Ltd (10), the assessee com 
pany, carrying on the busmess of manufacturing sugar replaced one of the three 
boilers in its factory by a new but exactly similar boiler It was found by the 
Tribunal that “the boilers were a part of the unit of the machinery required for the 
manufacture of BUgar 1 Satyanarayana Kao, J held that tho cost of purchase, 
erection and fitting of the new boiler was allowable under cl (xv) as rev enue expendi 
tore “The boiler which was substituted was exactly similar to tho old one and 
by this expenditure the assessee companj did not brmg an> additional advantage 
to the trade or busmess which they were carrying on and there is no improvement 
It cannot be suggested that by using a new boiler for an old one the produc 
tive capacity of tho sugar manufacturing unit was m any manner increased ” 

Raghava Kao J , held that the expenditure could not be allowed as it was on capital 
account ‘The new boiler has come m substitution for the old boiler which wa3 
part of the fixed capital of the company and therefore partakes of the character 
of such capital It may or may not be of superior quality or calibre to that of the 
old boiler but it certainly has resulted m a substantial extension of the period of 
the serviceableness of the machinery and in the creation of an asset of lasting adv ant- 
age or enduring benefit to the company in the nature of a fresh fixed capital asset ” 

A ftthe judgment of Satyanarayana Kao J , agreed with the decision of the-Tribunal 
it_prevailed^imder^ec 98 o f tbe * CndlPrqceaor e'X'ode read with sec 66A of this 
Act as it then Btood 


Miscellaneous instances of revenue expenditure —Payment made 
fomse-of. quota rightsJa allQwable(lOa) The cost of raw material used lor maim 
facturing purposes is revenue expenditure "Where the purchaser of raw material 
agrees to pay for the rdw material at a certain rate plus an additional royalty out 
of the profits of the manufacturing business the royalties are a part of the price 
of the raw material and must be regarded as revenue expenditure^ 1) In the 
case of a hotel or restaurant busmess the cost of table furniture linen, crockery 
pot3 and pans may be on revenue account(I2) The cost of dredging earned on 


(6) Ibid 12 TC 021 629 

(7) 2 TC 485 

(8) 12 TC 621 

(9) I P y Granite City Steamship Co 
13 TC 1 

(10) [1952] 21 IT R 191 


(10a) Kandappa Mudahar r C 1 T 
[1957] 32 I TE 313 

(11) Indian Turpentine Resin Co Ltd 
v Cl T 3ITC *.19 

(12) Hyam v I R 14 TC 479 
4S6 
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S 10 by a harbour authority for the purpose of keeping their channels clear for navi 
(Z)(xv) gation is revenue expenditure, and so also is expenditure incurred in the removal 
of wrecks or other obstructions in the harbour or m raising ships deliberately s unk 
at the entrance to the harbour during war with a view to preventmg enemy sub¬ 
marines from entering the harbour(13) The expense of dredging would be revenue 
disbursement even though dredging may not be undertaken every jear but may be 
done when matters become serious, say, once in three years(14) Costs of ndver 
tisement would also be on revenue account even if there is a special campaign of 
advertisement on the occasion of the opening of se\ eral new branches{15) Where 
the managing agents of a company procure a loan for the company from a financier 
on the terms that the managing agents should give the financier a part of the 
remuneration recovered by them from the company every year the payments so 
made to the financier would be revenue disbursements(lG) Yearly payments 
made as compensation for the use and occupation of a building for business purposes 
are revenue payments and nonetheless so because they are intended to recoup 
the owner of the building by yearly instalments the capital value of the cost of 
construction(17) 

Miscellaneous instances of capital expenditure —Instances of 
capital expenditure are—the cost of constructing "a factory^ or fitting mnchi 
nery(18), the cost of equipment and apparatns(19) or fumiture(20) the cost 
of erecting buildings and plants(21) or constructing a new resen oir(22) the cost of 
erection of a wooden sea wall by the proprietors of a beach cafe as a protection 
against erosion(23) the cost of replacing an embankment(24) expenditure on 
improvements to property as distinguished from mcro repairs(25) tko cost of 
reconstructing or refurnishing business premiscs(l) or converting business premises 
when Bwitchmg over from one type of manufacture to another(2), the expense 
incurred by an electric light power supply company in replacing consumers fans 
and motors and renewing service lines on adoption of alternating instead of direct 
current(3) ' flitting expenses” incurred in transferring a manufacturing business 
to new premises(4) the purchase price of the right to use a secret manufacturing 
proccss(5) pneo paid for the purchase of copyright(G) or patent nghts(7) costa 
incurred by traders m promoting a Bill in Parliament for the construction of a new 


(13) 1J helan v Dover Harbour Board 18 
T C 655 607 ; Ounsvorth r I tekers G T C 
G71 Dumbarton Harbour Board ▼ Cox 7 
TC. 147 

(14) Jbid 

(15) In r© Hindustan Commercial Bank 

ltd (1052] 21 ITU 3j 3 Sec also the other 
uvi of advertisement costs cited ante 
m f n (1*>) on p and f n (./) on 

p 333 

(IG) C J T r Tata Sons Ltd 1930 

1 T R 19o 203 Hut this nueition would 
not now normally arrso after the introduction 
cf»-c 124 

(17) 1 aeteovnr Pe t ny Control Board r 
II JJ [1933] 4AUH1 437 22 TC, 18. 
Contra At "ley r Id*** 19 T C 303 Cf 
J^yrer irAm nek Colliery Co Ltd 19 TC 

<Uj(OA1 . „ , ^ 

(lb) r H tetinyKouse real* Co 

2 T C 3-""* 

* (19) Hughes ▼ /irifuV /'■rwoA Petroleum 

Co LtJ 17TC.2SC , _ 

c I T t llemraj A**y 1933 ITT, 
SOI 


(21) Sco Boyce r ]\ hitmek Colliery Co 
Ltd 18 TC C5j 

(2°) Maryrett r Loiresloft Hater A Oas 
Co 10 TC 481 

(23) /Iron Beach A Cafe Ltd t Stcvart 
31 T C 4S7 

("1) Phillips v Whieldon Sanitary Pot 
tenet Ltd 33 T C 213 

(°3) Henrtkicn r Grafton Hotel 1913 
ITR Suppl 10 Mann Crotnruin «< Paulin 
Ltd r Compton 23 TC 410 William I^uene 
r I 1 34 fC 20 

(1) llyam r / r 14 T a 479 480 

(2) Lothian Chemiesl Co Ul r 1 oyett 
11 TC 60S 

(3) \aypur Eleetne Injht A Poire r Co 

WtCI rontjin 

(4) Grants Supply Atm r A ittm S 
TC 163 

(j) IMoye ▼ Wy-ef loltth Co Ul 21 
TL.1 4 » 

1C) Hi a Lot l hoo’ekand r C t T 1917 
ITR- 20^ 

(7) J/iwinrdM"! Co Ul r C / T 6 
I TC. W 
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railway, which was dropped on the desired facilities being obtained by agreement S 10 
with the existing railway(8) expenditure incurred in the financial readjustment (2)(xv) 
of a companj s borrowed capital e g, bonus or premium paid on redemption of 
debentures before maturity with a view to issuing a fresh set of debentures at a 
lesser rate of mterest(9), financial help rendered by a manufacturer to concerns 
supplying him with raw materials with a \ lew to ensuring uninterrupted supply of 
the raw matenals(lO) Sums allocated to a sinking fund to extinguish a debt incurred 
for business purposes, whether the sinking fund is constituted voluntarily(ll) or 
under statutory obbgation(12) amounts carried to a depreciation fund to meet 
the cost of reconditioning plant and apparatus bought in defective structural 
condition(13), expenditure incurred by a ship building firm m deepening a channel 
and creating a deep water berth to enable vessels constructed by them to put out 
to sea(14), the loss suffered through the destruction of a ship in collision(15), the 
cost of new editions of law books to replace outdated ones(16), legal expenses in 
connection with mortgage of the premises belonging to the assesses in which the 
assessee carries on his busmess(17), deposit made in Court by the purchaser at a 
Bale in execution of a mortgage decree(18) expenses incurred m completing title 
and entering into possession after the court sale has become absolute(19), stamp 
duty and registration fee m respect of transfer of shares to a bank by way of security 
for money borrowed for the purchase of managing agency nghts(20) 



ILLUSTRATIONS 

1 A company contracted for the construction and purchase of a new ship 
As there was a heavy slump in the trade and there was no prospect of working 
the ship at a profit the company sought and secured cancellation of the contract 
on payment to the builders of £60 000 Held, . cap ital expenditure {Countess 
Warwick Steamship Co Ltd v Ogg 8TC 652) 

2 A company made annual payments for wagons under a hire purchase 
agreement extending over a period of years Held the annual payment pho uld \ 
be diamtegxatcdjind that part of it which represented rent for the lure was deduct \ 
lble as a revenue disbursement, while the balance of the sum which represented \ 
the payment of the price fowards the eventual purchase was capital expenditure 

(Damgavil Coal Co Ltd v Francis 7 T C 1) 


Allowance cannot be spread over a number of years —Revenue 
expenditure incurred wholly and exclusively for the purpose of business must 
be allowed in its entirety in the year in which it is incurred- The Department 
cannot claim to spread it over a number of years and allow only an aliquot part 
of it in each year In Hindustan Commercial Bank In re(21) tho assessee Bank 
opened se\eral new branches in the relevant accounting }car and incurred an 


(8) A O Moore d Co v Hare 6 T C 572 

(9) Montreal Cote etc Co v Minister of 
National Becenue 1945 ITB Sunpl 1 
(P C ) Associated Hotels of India Ltd v 
C I T [1953] 23 II R 134 

(10) English Crown Spelter Co Lid v 
Baker 5 T C 327 j I 11 v Huntley d I aimers 
Ltd 12 1 C 1209 Charles Mareden d Sons 
Ltd x 1 r 12 TC 217 

(11) Mersey Docks { Harbour Board v 
Lucas 2 TC 2o (II L.) 

(12) City of Dulhn Steam racket Co v 
0 iinfit 61 C 101 

(13) Clayton x \etccaslte under Lyme 
Corjm 2Tt 41C. 


(14) Ounsworth ▼ I tekers C T C 071 

(15) Legg d Son Ltd v I It 12 TC 
391 

(16) Dr Sir Hart Oour v C I T 3 
I1C 333 

(17) Small x Easson 12 T C. 3jI 

(18) Baja Baghunandan Prasad v C I T 
1933IT R 113 121 (PC) 

(19) Baja Baghunandan Prasad x C I T 
1933 I T R 113 12o (P C ) Laehhman Das 
Bnjballalh Das In re 194. ITU 186 
197 

(20) Bhadant Bros Ltd x O I T [19ool 
27ITR 423 

(21) [19j_J 211 T R. 3->3 
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(2A) 


expenditure of Its 89 870 by way of salaries etc m respect of the new branches 
The Tribunal held it to be revenue expenditure incurred wholly and exclusively 
for the purpose of the business but treated it as ‘deferred expenditure ”, spread it 
o\er a period of twenty years and allowed a deduction of 1 /20th of the amount 
during the relevant j ear The Allahabad High Court held that the whole amount 
of the expenditure was deductible m the year in which it was incurred 

No estoppel —If an item of expenditure is disallowed by the Court under 
this cJaBStroirthe ground that it is capital expenditure that cannot prejudice the 
assessment for subsequent years if the assessce can show that the actual facts are 
different from what they were represented to he in the reference made to 
the Court{22) 


Burden of proof —See ante p 337 

Reference to Court —Whether a certain expenditure is of a capital 
or revenue nature has been held in some cases to be a question of fact, while in 
other cases it has been held to be a mixed question of fact and law In any e\ent 
the Court can interfere if there is no e\ idence to support the Tribunal s finding or 
if the Tribunal has misdirected itself on a point of law(23) 

The inference to be drawn from proved facts is a question of law and therefore 
the question whether a certain payment is an admissible deduction under this 
clause is open to argument in the Court on the facts as found(24) (See the other 
cases cited ante under ‘ Reference to Court ’ p 389) 

The Supreme Court held in C I T v Calcutta Agency Ltd (25) that the burden 
of establishing the claim to deduction under this clause is on the assessee and the 
Court would be m error in answering a reference on the assumption of facts which 
hav e not been proved by the assessee at any stage of the proceedings and not found 
by the Tribunal 


The Court may remit a case back to the Tribunal for disintegrating an item 
of expenditure into separate amounts of capital and revenue(l) 

Where the Commissioners merely stated a rolled up finding' that a particular 
item was not an admissible deduction the Court sent tha case back to the Commis 
sioners With instructions to add further findings as to whether the expenditure was 
disallowed as being of a capital nature and/or as not being wholly and exclusively 
incurred for the purpose of the busmess(2) 

Sub-sec (2A) Remission of liability or recoupment of loss 
or expenditure —This sub section was inserted by the Finance Act 3955 
and applies for the assessment year 1955 56 and subsequent years It provides 
that where an allowance is granted in any year m respect of any los3 expend 
ifcure or trading liability and subsequently during any previous year the 


(22) It am] i Das Joint <t Co In re 
1945 ITR 430 436 

(23) Atherton v British Insulated <t 

Helsby Cables Ltd 10 TC 155 192 

(H L ) Assam Bengal Cement Co Ltd v 
C I T (1955] 27 ITR 34 46 (SC) 
Bean v Doncaster Amalgamated Collieries 
Ltd 27 T C 296 (H L.) Bonner v Basset 
Mines Ltd 6TC 146 Smith v Incorporated 
Council of Lata Reporting 6 T C 477 Lothian 
Chemical Co Ltd t Bogers 11 T C 503 522 
Mallett v Statelet/ Coal d Iron Co Ltd 
13 TC 772 785 Byam v I R 14 TC 
479 Anglo Persian Oil Co Ltd v Dale 
16 TC 253 266 274 Hughes v British 


Burmah Petroleum Co Ltd 17 TC 286 
Morse v Sledeford 18 T C 457 Henderson 
v Meade King Robinson <L Co Ltd 22 T 0 
97 104 Central India Spg etc Co r 
C I T 1943 IT R 206 234 Ramanatha 
Reddtarv CIT3ITC10 

(24) Tata Hydro Electric Agencies Ltd v 
C I T 1937 ITR 202 210 (PC) 

(2o) [1951] 19 I T R 191 
(1) Bean v Doncaster Amalgamated 
Collieries Ltd 27 T C 296 312/3 (HL) 
C t C I T v Oumpada Dutta 1946 ITB 
100 105 (PC) 

(2J Odhams Press Ltd v Cook 1941 
ITR Suppl 92 97 (HL) 
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assessee recedes, whether in cash or in any other manner whatsoever any amount S 10 
in respect of such loss or expenditure or the assessee is benefited by the remission (2B) & 
or cessation of the trading liability the amount received or the amount of the (2C) 
liability which is extinguished is chargeable as business^ profits of that previous year 

Under the general law, where an allowance is granted m any year m respect 
of moneys embezzled by an employee, any paTt of the embezzled sum recov ered 
in an> subsequent year would be a revenue gam (See ante under sec 3, ‘ Recovery 
of embezzled sums”, p 141) 'This principle is now given statutory effect by the 
present sub section 

But under the general law, oven if a trading liability has been allowed as a 
busmes 3 expense, upon remission of such Lability in any subsequent year the 
amount remitted cannot be taxed as the income of the year of remission nor can 
the accounts of the } ear in which the liability was allowed be re opened and adjusted 
(See ante under sec 3 “Whether remission of a debt is income Re opening and 
adjustment ol accounts”, p 82) This principle of the general law 13 superseded 
by the present sub section under which the amount remitted is taxed as the income 
of the year of remission 

This .subjection creates a liability to tax only in cases where an allowance has , 
alreacly^been granted In other words, the Revenue merely taxes as income what/ 
it had earlier allowed as a deduction As regards trading liabilities it is only j 
upon remission or cessation” that this sub section comes into operation When 
a Lability becomes barred by the law of limitation there is neither remission nor 
cessation of the liability the liability is not extinguished only the creditor s 
remedy becomes barred Therefore if the amount of a trading debt was allowed 
as an expense to an assessee the amount cannot bo taxed under this sub section 
as the income of the year in which the debt duo by the assessee becomes time 
barred 

The provisions of this sub section also apply in computing mcome from other 
sources (sec 12(5)) 

Sub-secs (2B) and (2C) Current profits deposit —Sub secs (2B) and 
(20) were inserted by the Finance (No 3) Act, 1956, and were substituted by the 
Finance (No 2) Act, 1957, with effect from the 1st April 1957 1957 58 is the 

first assessment jear for which the provisions of these sub sections apply 

The provisions of sub sec (2B) applyj>nlyja> those assessable entities which 
a re chargeab leas cowpemesomdeiithe Act and not to anyother category of assessees 
The sub section provides that no depreciation allowance under cl (vt) or additional 
depreciation allowance under cl (tu a) or development rebate under cl (tn 6) or 
balancing allowance under cl (wt) should be made m computing the profits of a 
company unless the company deposits with the Central Government the amounts 
specified in the sub section The sub-section contemplates two types of deposits 
(1) A deposit of such percentage if any (not exceedmg twenty five in any 
case) as may be notified by the Central Government, of the accumulated 
■profits and resenes of the company as at the commencement of the relevant 
accounting y ear to the extent to which such accumulated profits and 
reserves are not represented by the fixed assets of the company The 
words not represented by the fixed assets are words of no precise 
meaning and are likely to lead to great uncertainty in actual appbcation 
of the law But so iar no percentage has been notified by the Central 
Government for the accumulated profits deposit and therefore no such 
deposit is required to be made under the law for the time bemg m force 
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S 10 (2) A deposit of such percentage, if an} (not exceeding so\ent) five in any 

(2B) & case) ns may bo notified b) the Central Government, of the company s 

(2C) current profits By o ftotificntton(2a) dated tbc 10th April 19o7 the 

Central Government has prescribed 50 per cent for this purpose The 
1 same notification exempts the following companies from the liability to 
i make the current profits deposit -—companies in which not less than 
I 40 per cent of the share capital is held by the Central Government or a 
State Government companies incorporated under any special Act of 
Parliament banking and insurance companies , electricity companies, 
certain financing companies and air transport and shipping companies 
In exercise of the powers conferred by sub sec (2C) Rules(2&) hav e been 
framed by the Central Government called the Income tax Allowances (Current 
Profits Deposit) Rules 1957 Tho broad outline of the current profits deposit 
schemo as it emerges from sub sec (2B) and the Rules is as follows — 

The amount of curre nt profits deposit is_computedA>}_tahing,5Q per-cent of the 
excess of tho ‘statutory^surplus over tho sum of Rupees ono lakh (Rule 2(5)) 
The ‘statutory surplus ’ is tho aggregate of (a) the total income of the company 
of tho xelevant accounting jear reduced by the income tax and super tax pa}able 
in respect thereof and b} tho dividends if any, declared during the accounting year 
and (5) the sum of the allowances claimed by the company under cl (n), (w a) 
(ti b ) or (tut) of sec 10(2) (Rule 2(8)) The deposi t is to be made by the 30th June 
of th ejelevant assessment year or by the expiry of six months from the end of 
tho relevant accounting year whichever is l ater [Rule 2(6)) The amount deposi 
ted is to carr} simple interest at the "rafe "notified by the Central Government 
for each financial year (Rule 13) A company may at its option in lieu of making 
a deposit of money, deposit Government securities of the requisite market value 
in such a case the compan} would not be entitled to any mterest other than the 
interest due on the securities according to the terms of their issue (Rule 9) 

For the purpose of making the current profits deposit the company has to 
compute its total income and the amount of t ax payable If after the assessment 
is madiTlriTfoimd that the compan} s calculation was incorrect and the amount 
found due to be deposited comes to a larger figure the company would have to 
deposit the additional amount with the Central Government within the prescribed 
period with 6 per cent interest (Rule 10) The amount deposited by the company 
would be refundable on the 1st April 1966 (Rule 16) but even prior to that date 
the company may obtain a refund if it requires the amount for carrying out any 
‘ approved purpose (Rule 14) ‘Approved purpose ’ means (a) capital expenditure 
on fixed assets required for the purpose of the company s existing business (6) 
repayment of moneys borrowed on the security of fixed assets for the purpose of 
such business and (c) any other purpose including repayment of borrowings other 
than those referred to in (6) above of which the Commissioner of Income tax or 
the Board of Referees may approve (Rule 2(2)) 

If the company requires the amount of the current profits deposit for an 
approved purpose , it may make a representation to the Co mmi ssioner of Income 
tax for total or partial exemption from the liability to make the deposit (Rule 11(1)) 
But this right to get exemption is available only to those companies which have 
already utilised the whole or a substantial portion of their reserves accumulated 
profits and other available finances on approved purposes and further require 
for application on such purposes the moneys attributable to the statutory surplus 
If the Commissioner does not allow the company s representation m full he must 
transmit to the Board of Referees the company s representation (Rule 11(3)) The 


(2a) See Vol n Dir 3 p 299 


(26) See \ ol II Div 3 p 272 
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decision of tho Board of Referees is final and no further appeal lies against it 
(Rule 19) If the Board of Referees rejects the company s representation, the 
company must thereafter make the deposit if it wants to claim tho benefit of the 
allowances (Rule 11(5)) That part of the deposit in respect of which the company 
has claimed exemption need not be deposited with the Central Government 
pendmg the disposal of the company’s representation by the Commissioner and 
by the Board of Referees except to the extent indicated in Rule 11(5) 

The Company must make a deposit of the uhole amount required by law to be 
deposited unless the Commissioner or tho Board of Referees has allowed the com 
pamy s representation in which event by a legal fiction the amount in respect of 
which relief is granted is deemed to have been deposited by the company on the 
due date and refunded to the company on the same date (Rule ll(2)(v)) In the 
absence of such order by the Commissioner or the Board of Referees, if the company 
makes a deposit of only a part of the amount required to be deposited on the com 
pany a own calculations or only a part of the amount which the Income tax Officer 
directs the company to deposit after completing the assessment the company 
would not be entitled e\en pro tanto to anj of the allowances under cl (in), (vt a) 
(tt 6) or (i»») of sec 10(2) If the company does not make the required deposit, 
jt loses its right to the aforesaid allowances for the relevant accounting year but 
does not suffer in computation of the allowances for a subsequent year The 
reason is that upon failure to make tho required deposit, no allowance would be 
granted to the company with the result that the written down value of the assets 
at the beginning of the relevant accounting year would remain unchanged and would 
be taken as the written down value for the next accounting year 

Sub-sec (3) Partial allowance for assets partly used for 
business —Where any building machinery, plant or furniture is used in \ 
part for the business of the assessee and in part for other purposes the allowance ’ 
should not be the full allowance due under els (tv) (v) (tt) and (vtt) of sub sec (2) 
but should be confined under this sub section to an amount proportional to the 
business user This sub section cuts down the allowance where the user is only 
partly for business purposes but it does not apply to cases where the assets are 
used exclusively for business purposes but only for a part of the accounting year 
In C I Tv Dalmta Cement Ltd (3) Fazl Ah C J said The words ‘not wholly 
used for the purposes of the business profession etc , do not mean not used through 1 
out the year or during the whole of the year in question They mean that the 
building machinery etc ha\e not been used exclusn ely for the purpose of the 
profession or vocation that is to say, they have been used for other purposes also 
There is no such provision in the Act as would justify the view that if the machinery 
is not used throughout the year, then the period for which it has worked should be 
calculated and depreciation should be allowed m proportion to such period ’ Thus 
where a cement factory(4) or an oil rmll(5) worked for only a part of the accounting 
year the assessee was held entitled to the full depreciation allowance under cl (vt) 
Similarly, where a business changed hands m the course of the accounting jear, 
both the transferor and the transferee were held entitled to claim full depreciation 
allowance although the machinery etc had been used by either of them only for 
a broken period in the year(6) The ratio of these decisions still governs the grant 
of allowances under els (tv) (v) and (vtt) but as far as depreciation allowance 
under cl (vt ) is concerned these case3 are superseded by the amendment of Rule 8 

(3) 1945 ITR 415 419 Ltd 1946 IT It 130 

(4) C J T v Dalmta Cement Ltd 1945 

ITIt 416 (6) C I T v S K Salana A Sons 

(5) C I T v Motors A Central Stores 1946IT R 106 


10(3) 



416 


TItn IN'DIAV INCOME TAX ACT 


S 10(4) in 1918 Under the amended Rule, depreciation allowance is now granted 
proportionally to the period of business user during the accounting jear 

Sub-sec (4) Cess, rate or tax on profits —A sum paid on account 

of an> cess rate or tax is cxprcssl} disallowed b} this sub section m two cases_ 

(a) whero the cess rate or tax is levied on the profits or gams of any business pro 
fcssion or vocation, and (6) where the cess, rate or tax is assessed at a proportion 
of or otherwise on the basis of any such profits or gains Thus income tax is not 
deductible ns a business expense from the business profits it is merely the State a 
Bhare of tho profits(7) Similarly foreign income tax cannot be allowed as a 
deduction in computing profits for the purposes of Indian income tax(8) this is 
the position under tho general law of income tax(9) even apart from the provisions 
of this sub section Cesses under a Mining Settlement Act or a Mater Supply 
Act(IO) a road-ces3 or public works cess(ll) levied upon tho profits of a business 
are not deductible nor o tax levied upon professional mcome(12) 

I But taxes, rates and cesses which are payable irrespective of any profits being 
{earned arc admissiblo allowances under c! { xv ), and this sub section docs not 
/appi} to them A compulsor} toll or impost levied under a Municipal Act upon 
'a company before being allowed to carry on business within the municipal limits 
is deductible under cl (xv) as a trade expense for such a tax is analogous to a 
licence fee and is not a tax on profits but a necessary condition precedent to tho 
earning of profits(13) Similarly a rate imposed on the annual output of a coal 
i mine or on the annual dispatches of coal from the mine irrespective of any profit 
7 being earned is deductible under cl (xu)(14) 

In C I Tv Gurupada Dutta( 15) a union rate was imposed under a Village 
Self Government Act upon the nssessee as the owner or occupier of business premises 
and the quantum of the rate was fixed after consideration of the “circumstances 
of the assessee including his business income The Privy Council held that the 
rate was not ‘assessed on the basis of profits" and was allowable as a business 
expense Lord Thankerton said, 'In the absence of the necessary powers and 
machinery which are not provided by the Act the estimate of the annual income 
from business can only proceed on a rough guess which is m no way comparable 
with the ascertainment of profits and gains under the Income tax Act and in the 
opmion of their Lordships the inclusion of this element of business income as part 
of the circumstances of the assessee with a view to the imposition of the union 
rate does not fall within sub section (4) of Section 10 of the Income tax Act It 
is conceded that the union rate is not levied on the profits or gains which clearly 
implies an ascertainment of such profits and gams and the words assessed 
on the basis of any such profits or gams in the later part of the sub section must 
also be bo limited No such ascertainment of the profits and gams of the business 
can be undertaken for the purposes of the union rate (16) 

Sub-sec (4) Cl (a) Salaries payable without India—This clause 
prohibits allowance under cl (xv) of any payment chargeable under the head 


(7) Ashton Gas Co v Att Oen 1906 
AC 10 12(H L ) L C Ltd v O B OUuant 
Ltd 1945 ITR Suppl 23 26 (H L) IB 
v Dowdall O Mahoney d. Oo Ltd 33 T C 
259 274 282 (H L ) Allen r Farquharson 
Bros A Co 17 T C 59 63 See also Proo 
of Bihar v Bai Shambhu Lai Bose 1947 
ITR 176 

(8) C I T v Eastern Extension etc 
Telegraph Co 11T C 120 But see sec 49D 

(9) See I B v Dowdall 0 Mahoney A 
Co Ltd 33 TC 259 274 282 (HL) 


(10) Shiva Prasad Singh v C I T 2 
ITC 67 

(11) Jyoti Prasad Singh Deo In re 
1ITG 103 

(12) C 1 T v King A Partridge 2 
ITC 142 

(13) C I T v Nedungadi Bank 11T C 
355 

(14) K M Selected Coal Co of Manbhum 
In re 1ITC 2S1 

(15) 1946 ITR 100 

(16) Ibid at 10a 
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“Salaries" if it is pajable to an employee without the taxable territories, 
unless tax has been p aid on the salary or deducted therefrom under sec 18 
Analogous pro\isions to 'prev'ent escape of taxation are to be found in the first 
Proviso to sec 8 Proviso to sec 9{l)(it>) and els {b) and (c) of sec 12(2) Bonus 
orcommission, allowable under cl (x) is also chargeable under the head “Salaries", 
but by an oversight the prohibition in this clause is made applicable only to cl (xi>) 
and not cl (x) 


Sub-sec (4) Cl (b) Interest, salary, commission or re¬ 
muneration paid to partners —This clause prohibits absolutely any 
allowance in respect of any payment by way of interest, salary, commission or 
remuneration made by a firm to any of its partners But interest paid by a partner 
to the firm would be included in the firm’s total income(17) The cases(18) decided 
pnor to the introduction of this clause have no longer an) application The 
prohibition contained in this clause is absolute and makes no distinction between 
payments by way of interest, commission salary or remuneration made to a partner 
as a partner and Buch payments made to him in a different character eg , as the 
proprietor of an independent concern{19) But ..payments other than interest, 
salary, commission or remuneration are outside the purview of this clause Thus, 
'Tent paid by a firm to a partner who owns the premises m which the firm carries] 
on bustnes3 and m respect of which the firm is a tenant of the partner is admissible! 
as a deduction(20) Similarly if the partnership runs a hotel and one 
carries on an independent business as a wme merchant, the price of 
by the partner to the firm would be allowed m computing the firm s profits(21) 
Private limited companies and Hmdu trading joint families are not partner 
ships m law and therefore to them this clause can have no application Reasonable 
remuneration paid to the directors of a private limited company of which the 
directors are also the sole shareholdcrs(22) or paid to a member of a Hmdu jomfc 
family for services rendered to the family busmess(23) is allowable See further! 
ante under sub sec (2) cl (xv) ‘Remuneration, pensions, gratuities etc paid to 
directors and employees ’ p 331 

Sub-sec (4) Cl (c) Employer’s contributions to provident 
and other funds —Allowance in respect of an employer s contributions to a 
provident or other fund established for the benefit of his employees is governed 
by the following principles 

(A) If the fund is not settled upon trust but merely comprises sums set apart] 
in the books of the employer the employer would not be partmg with his proprietary I 
nght3 in such sums and no allowance can be made under cl (xv), for no 
“expenditure can be said to have been incurred but the emplo)er would be| 
entitled to an allowance in respect of his share as and when an employee is actually 
paid the amount standing to his credit in the fund(24) The same considerations! 
would apply where the employer purports to settle the fund upon trust but the, 
trust is void and ineffective (25) 


of the partners*! 
wme supplied? 


(17) Ram Mahadeo Prasad V C I T 
[1953] 24 IT R 176 

(18) See Pamakrishna Ramnath v C 1 T 
4 IT C 171 j Electric t Dental Stores v 
C I T 5 IT C 254 iS'u&ramawan Chettiar 
v(?/JP3ITC 187 

(19) Ooodsir A Co v C E P T 1948 
ITR 367 

(20) Heastie v I eitch A Co 1934 I T P 
456 Ooodsir A Co v C E P T 1948 
ITR 367 372 

(21) Heastie v Veilck A Co 1934 ITR 


456 462 

(22) Aspro Ltd v Comr of Taxes 1936 
ITR 264 (PC) 

(23) C I T v Jainaram Jagannath 
1945 ITR 410 

(24) C I T v Bombay Burma Trading 
Corpn Ltd 1933 ITR 152 Redungadi 
Bank Ltd v C I T 2ITC 243 Burma 
Corpn Ltd v C I T 4 ITC 49 
55 

(25) Allahabad Bank Ltd v C I T 
[19o3] 24 IT R 519 (SC) 


27a 


10(4) 
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10(4A) (B) If the employer transfers a lump sum to trustees upon trust to be held as 

a provident fund for the benefit of his employees, the case would not bo covered 
by this clause On general principles, as well as under sec 58K(1), such a nucleus 
t of a provident fund would bo capital ctpcnse(l) But see 58K(2) provides that 
<as and when an cmployco is paid the accumulated balanco due to him from such 
a provident fund such portion of tho balance as represents the employer’s share 
m tho amount original!} transferred to the trustees should be allowed under sec 
l0(2)(aru) as business expense incurred in tho ) ear in which the accumulated balance 
is paid to tho cmplojco provided that the employer has made effective arrange 
taents to sccuro tho deduction of tax at source from such portion of the balance 
when paid to the employee {Sec notes to sec 58K post) 

(C) If a provident or other fund held upon trust is already m existence, 
the employer s periodic payments to such a trust fund would be covered by this 
clause and would bo allowable os a business expense under cl (xv) provided the 
employer has mado eflectiv o arrangements to secure the deduction of tax at source 
from any payments mado from tho fund (Sco sec 5811) Tho employer s contn 
butions to tho prov ident fund held in trust would bo so allowable even if the rules 
of tho provident fund provide that in certain contingencies the employer would 
be able to get back his contributions^) But it is necessary that tho periodic 
sums should bo actually transferred to the trustees so that tho employer loses 
all proprietary rights therem The employer is “not entitled to an} deduction in 
respect of the sums merely carried m tho account, as the more creation of a book 
liability whether m favour of the employees or trustees is not equivalent to a 
payment ”(3) 

The difference between this clause and sec 58K is that whereas under this 
clause deduction is permitted in the year in which the employer makes his contri 
bution to the fund, under see 58K an allowance can be granted only m the year 
in which payment is made to an employee from the fund 

Sub -sec (4 A) Disallowance of expenditure and depreciation and 
other allowances in case of companies —This sub section was inserted by the 
Finance Act 1956 It applies in the case of companies only Under this sub section 
the Income tax Officer is empowered to disallow the whole or part of any expenditure 
incurred by a company which results directly or indirectly in the provision of any 
j remuneration benefit or amemty to a director or a person who has a substantial 
interest in the company within the meaning of sec 2(6C)(m) i f in thej )pimon.of the 
t Income tax Officer any such expenditure is excessive or unreasonable having 
regard to th£~legitunate business needs of the company and the benefit'derived 

! by or-accrumg to it therefrom (See further ante under sec 10(2)(zu) “Excessive 
remuneration p 333) The Income tax Officer may under this sub section 
disallow expenditure m computing the profits of the company notwithstanding 
that anyjimount so disallowed is included in the total mcome of the recipient 

This sub sectionfiirtheFgoes on to provide that any allowances (which would 
include all lands of depreciation allowance, development rebate and balancing 
allowance) in respect of any assets of the company used by a director or a person 
having a substantial interest in the company either wholly or partly for his own 
purposes or benefit may be wholly or partly disallowed by the Income tax Officer 
5 in the opinion of the Income tax Officer the amount which he proposes to dis 
allow is ‘excessive or unreasonable having regard to the legitimate business needs 
of the companyand the benefit derived by or accruing to it therefrom _ 


/II Atherton v British Insulated d Uelsbtf 

Cables Ltd 10 TC 155 n I T 4 
(2) Burma Corpn Ltd v o i i 


1TC 49 
(3) Ibid at 55 
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Sob-sec (5) "Paid ", “Plant M and " Written down value ”— S 10 

This sub section defines some of tho terms used m sub ^ec (2) “Paid ’ connotes (5)»(6) 
actual payment where tho cash method of accounting is adopted by the assessee, 
while it also covers expenditure incurred though not paid for where tho mercantile 
system of accounting is adopted(4) “Plant’ includes booLs(5) and also vehicles, 
scientific apparatus and surgical equipment The definition of "written down 
value” contained in this sub section has been dealt with ante under sec 10(2)(tn), 

‘Basis of allowance—'Written down value or original cost, ’ p 348, and “Cost to 
the otsc^see , p 349 q v 

Sub-sec (5A) Compensation for loss of office or cessation of 
business —The provisions of this sub section winch was inserted by the Finance/ 

Act 1955, ha\c been dealt with ante under sec 3 * Compensation for loss of office/ 
or employment or for cessation of business’, p 116 and ‘Lump sum paid in 
commutation of salaries, pensions royalties and other periodic payments * p 125 q u| 


Sub-sec (6) Remuneration related to services performed by 
trade or professional associations —-It is well settled that the surpltts\ 
accruing to a mutual associations not income or profit at all for the purposes off 
income tax the test of mutuality being complete identity between tho contributors! 
to the common fund and the participators' - m the surplus (See ante under) 
Mutual concerns ' pp 73*8) To this general principle an exception is provided \ 
by sec 2(GC)(vtt) under which tho “profits’ of any business of insurance earned 1 
on b) a mutual insurance association or by a co operatn e society computed 1 
in accordance with Rule 9 in the Schedule are included in the definition of ‘ income ’ 1 
The second exception to the general principle governing mutual associations is 
pro videdTiy'tins sub section under which a trade professional or similar association 
(even though of a mutual character) performing specific services for its members 
for remuneration definitely related to those services is deemed to carry on business j 
m respect of those services and the profits and gams arising therefrom are liable 
to tax accordingly(5o) 


The phraseology employed in this sub section is unhappj see ante under 
Trade or professional associations,’ p 77 


This sub section applies only to a ‘trade professional or similar association ’ 
A trade association is not the same thing as a trading association A trade agsocia 
tion means an association of tradesmen or businessmen for the protection or 
advancement of their common interests , an association carrying on a business may 
not be a trade association^) This sub section does not apply to social clubs and 
therefore the surplus accruing to a social club even from specific services rendered 
to members would be governed by the general principles relating to mutual concerns 
Again this sub section taxes the profit accruing only from specific services rendered) 
by an association to its members for remuneration definitely related to those! 
services(7) any surplus arising to a mutual association in other ways, eg from/ 
entrance fees or members periodic subscriptions, would be outside the scope of 5 


(4) Pethaperumal Chethar v C 1 T 
3ITC 278 

(6) The English decision to the contrary 
m Daphne v Shaw II T C 256 has no appli 
cation under this Act 


(5a) Calcutta Stock Exchange Assn Ltd 
v 0 I T [19o6] 291T R 6S7 
(®) C I T v Royal IFcs/em India Tut] 
Club Ltd [1953] 24 ITR S5I 566 (SC) 


(7) Ismaxlia Oram merchants Assn 
Ltd v C I T [1957] 31 ITR 433 
The following cases arose prior to the 
introduction of sec 10(6) and are now 
obsolete C I T v Karachi Chamber of 
Commerce 1939 ITR 575 C I T v 
Karachi Indian Merchants Assn 1939 I T R 
694 Chamber of Commerce Eapur v C I T 
1936 ITR 397 Cf Liverpool Com Trade 
Assn Ltd v Monks 30 T C 442 
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10(7) tins sub section(8) and would be non taxable on the general principles governing 
mutual concerns which have been dealt with ante under sec 3, pp 73 8 A trade 
association s income arising from non mutual activities may be taxable under 
sec 10(1) or sec 12 even though it may not fall within this sub section(9) 

In C I T v Chamber of Commerce, AUeppey( 10) the fees and contributions 
received by a Chamber of Commerce fox specific services were held assessable under 
this sub section In Native Share d Stock Brokers’ Assn v C I T (10a) a stock 

S brokers association provided a definite Bcheme for the admission control and 
supervision of authorised clerks m the employ of its members and received an 
annual fee of Rs 100 for each authorised clerk The fees were held by the Bombay 
High Court to be taxable as being remuneration definitely related to specific services 
jperformed by the association for its members, it bemg immaterial that the services 
imight to some extent redound to the benefit of all members and not only of those 
|who paid the fees This decision was dissented from by the Calcutta High Court 
In Calcutta Stock Exchange Assn Ltd v G I T (106) where on similar though not 
identical facts Chakravartti C J, held that no specific services were performed 
by the association , that ‘performing specific services ’ was a far stronger expression 
than “rendering services , and that in order that the section may apply specific 
tasks must be performed or functions of a specific character must be discharged 
for payment and such payment should be made to the association as wages for its 
labour in respect of those tasks or functions 


Sub-sec (7) Profits of insurance business —In the case of 
insurance business of any kind carried on by any person the operation of secs 8 
9, 10, 12 and 18 is excluded by this sub section to the extent to which the provi 
stons of those sections are inconsistent with the Rules contained in the Schedule to 
the Act and the profits and gams of insurance business from all sources are to be 
computed artificially in accordance with the Rules contained m the ScheduIe(lOc) 
jThis principle applies even to mutual associations and co operative societies 
^carrying on insurance business (sec 2(6C)(tn)) Thus the computation of an msur 
.anoe company 8 total income from different sources would be governed by the 
{Schedule and not by the provisions for different heads laid down m secs 8 9 10 
and 12 The effect of this sub section is as Chagla C J , pointed out m C I T \ 
B B d C I Ely Co operative Mutual Death Bereft Society Ltd (11) thatamnsur 
anee company, instead of making its return of income under the v arious heads laid 
down m sec 6, submits one unit of income a sort of notional or artificial income 
arrived at in accordance with the Rules laid down in the Schedule which does not 
provide for the computation of income under different heads In that case the 
assessee was a registered co operative mutual insurance society entitled to exemp 
tion under the Notification issued under sec 60 which exempted from tax the 
profits of a registered co operative society(12) The Explanation to cl (2) of the 
Notification declared that the exemption did not extend to the income of a co 
operativ e society under certain heads Held, in computing the profits of the co 
operative society doing insurance business there would be no separate heads of 


(8) Calcutta Sloel Exchange Assn Ltd 
V C I T [1950] 29 I T R 6S7 

(9) Jsmatha Oram Merchants Assn Ltd 
v C I T [1957] 31 IT R 433 East India 
Chamber of Commerce Ltd v C I T [1957] 
31 IT R 791 C I T -r Delhi Stocl Ex 
change Assn Ltd [19o7] 32 I T R 3 South 
Indian Planting elc Fund t C I T 
[19o7] 32 IT R 513 

(10) [19o^]27LTR 635 

(10a) 1916 ITR 623 


(106) [1956] 29 I T R 687 

(10c) See Bombay Mutual Life Assce 
Society r C I T [19ol] 20 ITR 
189 

(11) 1949 ITR 509 

(12) Notification R Dig No 291 IT /25 
dated the 25th August 1925 as amended by 
Notification No 26 dated the 25th June 
1927 Notification No 35 dated the 20th 
October 193* and Notification No 33 dated 
the 18th Angust 1945 
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income, the computation of total income being artificially regulated by the Schedule, Ss 
consequently the Explanation had no application and the entire mcome of the 10-12 
co operatic e insurance society was exempt from tax This decision is now \ 
superseded by cl (») of the Proviso to sec 14(3), which expressly enacts that the | 
exemption from tax is not to apply to a co operative society carrying on insurance ! 
business in respect of the profits of that busmess computed in accordance with I 
Rule 9 in the Schedule 

11 Professional earnings — Omitted by s 12 of the Indian 
Income tax ( Amendment ) Act, 1939 (7 of 1939) 

12 The tax shall be payable by an assessee under the 

bead “Income from other sources” m respect 

Other sources . /», ■» «. 1111 

of mcome, profits and gams ot every land which 
ma) be included in~Kis totaflncome (if'not included under any 
of the preceding heads) 

^WWtlXlA) Income from other sources shall include divid ends 

(lB) Any payment b) a company to a shareholder by way of 
advance or loan which would have been treated as a dividend within 
the meaning of clause (e) of sub section (6A) of section 2 m any 
previous year rele\ ant to any assessment year pnor to the assessment 
year ending on the 31st day of March, 1956, had that clause been in 
force in that year, shall be treated as a dividend received by him in 
the previous year relevant to the assessment year ending on the 
31st day of March, 1950, if such loan or advance remained outstand¬ 
ing on the first day of such previous year 

l* i (2) Such income, profits and gains shall be computed after 
making allowance for any expenditure (not bemg m the nature of 
capital expenditure) incurred solely for the purpose of making or 
earning such mcome, profits or gams, and further in the case of any 
mcome b) way of dividend, for any reasonable sum paid by way of 
commission or remuneration to a banker or any other person realising 
such dividend on behalf of the assessee, provided that no allowance 
shall bo made on account of— 

(a) any personal expenses of the assessee, or 

(b) an) interest chargeable under this Act which is payable 
without the taxable territories, not bemg interest on a 
loan issued for public subscription before the 1st day of 
Apnl, 1938, or not bemg interest on which tax has been 
paid or from which tax has been deducted under section 
18, or 

(c) any payment which is chargeable under the head 
“Salaries,” if it is pa)able without the taxable territories 
and tax has not been paid thereon nor deducted therefrom 
under section 18 
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S 12(1) S' 1 (3) Where an assessee lets on hire machinery, plant or furniture 

belonging to him, he shall be entitled to allowances m accordance 
with the provisions of clauses (w), (v), (vi) and (vu) of sub section 
(2) of section 10 

^T 4 S'# \*)(4) Where an assessee lets on hire machinery, plant or furniture 
belongmg to him and also buildings, and the letting of the b uildin gs 
is inseparable from the Iettmg of the said machinery, plant or furni¬ 
ture, he shall be entitled to allowances in accordance with the 
provisions of clauses (id), (v), (vi) and (vn) of sub-section (2) of 
section 10 in respect of such buildings 

>(5) The provisions of sub-sections (2A) and (4A) of section 10 
shall apply, so far as may be, in computing income, profits and gams 
of an assessee under this section as they apply in computing profits 
or gams of an assessee under that section 


Scope of the section —This section deals with the residuary head of 
income and sweeps m all such taxable income profits and gams as fall outside 
the preceding specific heads , but the section does not _apply_tq_mcome which is not 
inducible m the total income of the assessee at all, e Jr_the classes of income which 
und er sec 4 (3) are exempted'from fax(13) “ ~ ~ 

Tin s .section is expressly confmedto that income which is ..not included under 
any of the prec eding heads ' TuTdther words where there is a specific head foffhe 
mcome m question a£3~a specific section providing for the head this residuarysection 
cannot be called in aid(14) As the Privy Council laid down m G I Tv Basant 
liai TaUiat 5m^^(15) “sec 12 does not come into operation until the preceding 
heads are excluded 


Two propositions were laid down by the House of Lords in Salisbury House 
Estate Ltd v Fry(lQ) which are equally applicable under this Act (a) The resi 
duary head of mcome can be resorted to only if none of the specific heads is apphc 
able to the mcome in question ( b ) If a certain item of mcome is taxable under one 
of the specific heads the charge under that head exhausts the taxability of the 
mcome and no part of such mcome can be brought to charge agam under the 
.residuary head Thus the excess of actual rents realised oi er the bona fide annual 
lvalue of house property cannot be taxed under this section as mcome from other 
{sources after the tax has been levied on the annual value under sec 9 (See under 
f sec 6 ‘Charge under specific head is obligatory and exhaustive ” p 267 ) 

Income under this head is to be computed m accordance with the method of 
accounting regularly employed by the assessee prowded the method is such that 
the income can be properl} deduced therefrom (sec 13) 

Sub-sec (1) Income falling under the residuary head — 
Income from an office not amounting to employment would fall within this section 
while profits of employment are taxable as salaries under sec 7 A dir e ctor o f a 

( company is not as such an employee ofthe company The fees he receives by virtue 
of his ofhee as a director are taxable not as salary under sec 7 but as income from 
other sources under this section(17) But there may be Bpecial terms m the Articles 


(13) Probhat Chandra Barua r C I T 
BITC 1 (PC) 

(14) C I T v Ahmuly & Co Ltd [19<*>] 
271 T P 63 Forbes vC/7 , 4ITC13/4 

(15) 1933 IT R 197 201 


(16) 15 TC 266 

(17) O 1 T v Ladj bavagbai Tata 
1947 IT R 8 C I T t Armstrong Smith 
19461T R 606 C I T v Sir Ilomi Mehta 
1943 ITP 142 147 
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of Association or there may be an independent contract which may constitute the 
director an employee of the company{l8) (See further ante under sec 7 “Rela¬ 
tionship of employer and employee”, p 271 and “Income from office not amount 
mg to employment’, p 272) Commission earned by a director or any other 
individual for negotiatmg the sale of a company’s branch(19) a company s shares 
(20), or an estate{21) or for underwriting shares(22) or guaranteeing another’s over 
draft or otherwise pledging one’s credit(23) would be chargeable under this section | ■ 
Tips received by a waiter or taxi driver not hemg given by hi3 employer, would be] 
taxable, not under sec 7, hut under this section(24) 


S 12(1) 


Interest o n securities other than those specified in sec 8 would fall within 
this s gction So~also 'would interest on loans, deposits or current account -and 
interestpajable under a decree(25) Where a finance company enters into specula 
tivo transactions called “contango transactions” on the stock exchange m which 
Bhare purchases are carried forward from account to account no shares hemg 
delivered, the net “dividends” credited m such contango transactions are taxable 
as profits of the trade (under sec 10) The reason is that although according to the 
rules of the stock exchange it is the practice of the broker to credit the purchaser 
in tho contango account with intermediate dividends these are not in fact dividends 
but mere credits equivalent m amount to such dividends(l) 

See 9 deals only with house property Therefore, mmmg jents and J 
royalties(2) non agricultural rents and profits from a _zammdari(3) or bustce I 
lanJ$(4), income from mnrketnghts, fisheries rights of ferry or moorings(5) granngJ 
rJghts(6), and rents and'royalties paid for a licence To take away earth(7), are! 
taxable under thisTection Even in respect of house property, it is only the owner!) 
who can be assessed under, sec 9 where the assessee is a short term lessee of a U 
building and makes a profit by sublettmg or reletting it, the charge may bo under 'j 
this scction(8) 


The profits of a busmess, profession or vocation are assessable under sec 10 
But remittances of busmess profits receivedm India and chargeable as remittances 
under 8cc**4(l)(fr)(Mt}*Are taxable not under sec 10 as income from business hut 
underpins section as income from other sources(9) Payment received by a non¬ 
professional Writer froma newspaper for tho serial rights in a story(lO), fees received 


(18) C 1 T v Armstrong Smith 1040 
ITR 606 CITy Lady Aaraitai Tata 
1017 11 R 8 

(10) MuddY Collins 0 T C 207 

(20) Guy v Ttley 10 T C 414 

(21) ErocllcilyY Mtmels 18 T C. 670 

(22) Lyons v Cotceher 10 T C 433 

(23) Lyall t Hoars 8 T C 521 SAenrin 
v Eames 10 1 C 278 

(24) Cahtii v H axnvnght 1018 ITP 
Suppl 54 27 T C 475 

(25) Lai Jagmohandas Jlastogi y C I T 
3ITC 274 C I T y Dhal shear Prasad 
Laratn Singh 103S ITR 470 H t tminster 
Lank Ltd y Liehes 1017 ITR SuppL 20 
(CA) 80 (HL) 

(1) Multipar Syndicate Ltd y Demtt 
20TC.359 

(2) \arai» Stngh y C 1 T 
1043 ITR 13 (1 C) Fast India Pro peet 
%ng Syndicat r C E 1 T flOA] 10 I 1 R 
571 Ca«»mlauirJo» H <?nk Estate t C l T 
1940ITR*37" CITy Kalyam Prasad 
Dto 1045 ITR 17 la re Jyoti Prasad 


Singh Deo 1 I T C 103 Shu a Prasad Singh 
VC/T2ITC57 

(3) Probhat Chandra Earua y C I T 
CITC 1 (PC) 

(4) la to Amvlyajhan Addy 1036 ITP 
104 

(5) Eajendra harat/an Phanja Deo r 
C I T 1037 ITR 111 Maharajadhiraj 
oJDarbhanga y C I T 1 I T C 303 

(C) SlcKenna y Herlihy " TC 6*0 
Donald v Thomson 8 T C 272 

(7) ilahadeo Ashram Prasad y C I T 
2 ITC 2S1 ilaharani Janl t Auer y 
C I T CITC 4* 

(8) Gooptu Estates Ltd y C / T 4 
ITC 146 149 InC / T t ISa*ant Pai 
Talhal Singh 1033 ITR 107 (PC) the 
•Wwe tho owner of the building *nd 
therefore tho assessment shout 1 hare been 
Wider eee 9 See ante pp 29" 9 

(0) itaianlal DharnuUiarla r C / T 
1948ITR 227 23* 

(10) Uobbi r Iluii'y 1913 ITR. Buppl 
45 be« also Pyall r Iloare 8 T C. C"! -.7 
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would be the income of the assessee under this section(24) Similarly, in the case S 12 
of tax free dividends or tax free mterest on debentures it is the gross amount that (IB) 
should be included m the total mcome(25) Where an assessee, entitled to an 
annuity of £500 from an insurance company, received only £225 the company 
having deducted £275 as tax under the United Kingdom income tax law, it was 
held that the whole amount of £500 was includible in the assessee’s total mcome(l) 

(Cf under sec 7, Tax free salary,” p 277) 

Sub-sec (1A) Dividends —Before the insertion of this sub section by 
the Finance Act 1955 the law was that w the case of an investor in shares the 
dividend income was taxable under this section as income from other sources(2), 
but where an assessee held shares as his stock in trade, the dividend mcome was 
taxable under sec 10 as profits of business(3) After the i ntroduction of this sub 
section,, al l div idends would be taxable under this section" even if they”are "derived 
froiifsnares held as stock in trade 

A deduction wallowed from the dividend mcome m respect of any reasonable! 
sum paid by way of commission or remuneration to a banker or any other person! 
realising the dividends on behalf of the assessee (See sub sec (2) as amended by 
the Fmance Act, 1955 Cf the first Proviso to sec 8) 


Exemption —Dividend mcome is exempt from tax m the hands of the trustees 
of a cha ritable trust (sec'4(3}(*7) or of a recognised provident fund (sec 4(3)(tx)), 
m'lEelfandToTco operative societies if the dividends are derived from investments 
with other co operative societies (sec 14(3)(u)), and in the hands of shareholders 
of newly established industrial undertakings m certain circumstances (sec 15C(4)) 
Under sec 56A no super tax is payable by a company in respect of certain dividends 
received by it from other companies 

Sub-sec (IB) Loans to shareholders m earlier years—Loans.! 
to shareholders arc in certain circumstances deemed to be dividends by sec | 
2(6A)(e) and brought to charge as mcome in the hands of the shareholder I 
Under bcc 2(6A) (e) the loan is deemed to be dividend of the year m which the \ 
payment by way of loan is made to the shareholder Loans given m past years 
earlier than the previous year relevant to the assessment year 1955 56, would 
thus not be chargeable under sec 2(6A)(e) which applies for the assessment year 
1955 56 and onwards To brmg such past loans to tax, this sub section provides 
that the aggregate of all loans falling under sec 2(6A) (e), m whichever past years 
they might have been advanced, is to be taxed as dividend mcome for the assess¬ 
ment year 1955 56 if the loans had remained outstanding at the commencement 
of the previous year relevant to the assessment year 1955 56 


This sub section deals only with loans and does not apply to other payments 
by the company on behalf or for the individual benefit of a shareholder which are 
also deemed to be dividends nnder bcc 2(6A)(e), therefore such other payments 
made in earlier accounting ycaTS would not be taxable as dividend for the assessment 
year 1955 56 even if the shareholder has not reimbursed the company in respect of 
such other payments 

Loans to shareholders are deemed to be dividends under sec 2(6A)(e) only! 
if they are given by companies m which the public are not substantially interested | 


(24) Miehelkam s Trustees v I P 15 TC 
737 MeeLtny v I It 7 T C C03 Colville v 
1 R S TC 442 Donaldsons Executors v 
I R 13TC 461 478 Seealso I R v Coot 
26 TC 489 (HL) 

(25) NortA British Rly Co v Scott 8 T C 
332 340 (II L) See sec 16(2) 


(1) Sir Joseph Kay y C I T [1956] 
29ITR 774 

(2) Eastern Investments Ltd v C I T 
[1951] 20 ITR 1 (SC) C I T r Sir 
Ilomx Mehta 1943 I T R 142 

(3) C I T v Ahmutyd. Co Ltd [1955] 
27ITR 63 
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S 12 within tho meaning of see 23 \ The definition of "comjmnj m winch the public 
{W) are substantially interested” is different in the present see 23A which has been subs 
tituted by tho I innnco Act, 1955, from what it was tinder tlio old section Heading 
secs 2(GA)(e) and 12(1X1) together, it is clear that before see 12(1B) can apply to 
render taxable past loans, tho following fie cumulative conditions must all concur 

(a) Tho company must bo one in which tho public were not substantially 
interested within the meaning of see 23A as it stood in the year in which 
the loan was adianccd 

lb) Tho borrower must have been not merely ft beneficial owner of shares 
but a shareholder, i e bis name must ha\ o stood on tho company s register 
of shareholders^), at the date when the loan was adianccd The extent 
of his shareholding is immaterial 

(c) Tho loan can be deemed to bo dividend only to the extent to which the com 
pany possessed accumulated profits at the dale when the loan was advanced 

(d) Tho loan must not ha\ e been advanced by tho company m the ordinary 
course of its business end at ft tuno when money lending was 5 substantial 
part of tho company s business 

(e) Tho loan must ha\o remained outstanding at tho commencement of the 
shareholder s previous year relevant to the assessment year 1955 56 

To alleviate the extreme hardship which is bound to be caused bv sec 12(IB) 
which deems the aggregate of all outstanding loans of past years as dividend and 
taxes it as tho income of one year, the Central Board of Revenue has issued the 
following Circular to the effect that outstanding past loans will not be taxed as 
dividend if they are genuinely repaid to the company before the SOth June 1955 
and the moneys are not again re lent by the company to any other party — 
‘CENTT4.L Board of Revenue, 

New Delhi the 10th May, 1955 
Circular No 20(XX1 6)/55 


One of the important changes made w the Indian Income tax Act, 1922, by 
the Finance Act 1955 is the amendment of Section 2(6A) which enumerates certain 
special types of distributions made by companies to then shareholders as included 
Within the meaning of dividends By the addition of new clause {e) to that 
section, any payments made by a company (which has accumulated profits) to any 
of its shareholders by way of loans or advances are to be treated as dividends received 
by the shareholders concerned and included m their total income for the previous 
year in which such loans or advances were received by them Exceptions to this 
new provision axe 

(t) payments made by companies m which the public are substantially 
interested within the meaning of Section 23A (as substituted bv the Finance 
Act 1955) and 

( lt ) loans and advances granted to shareholders by genuine banking companies 
in the ordinary course of their business Detailed instructions on this 
new provision will be issued by the Board shortly 
(2) Meanwhile attention is invited to the amendments made to Section 12 
of the Income tax Act Under Sub section (IB) all loans and advances granted 
by companies (to which Section 2(6A)(e) is applicable) m any earlier years will 


(41 For the meaning of the e , 
shareholder see Shrtt Shakti Mxlls Ltd 
v C J T J94S 1T F 187 SC Catnballa 
y C I T 1946 IT R 748 757 Bilaner 


Trading Co v C J T [1953124 I TP 419 
Hindustan Iniestnient Corpn Ltd y C 1 T 
[1955] 27 I T R 202 and Jaluram Bhikulal 
v C I T [1952] 22 I T R 490 
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be treated as dividends received by the shareholders concerned m the previous 
year relevant for their assessment year 1955 56, if such loans and advances remained 
outstaiidmg on the first day of such previous year Under this provision it would be 
immaterial whether before the assessment 13 made, the loans are adjusted back or 
repaid to the company subsequently during the previous year or later It has 
been urged that this treatment for all old loans would create serious hardship to the 
shareholders concerned particularly as they did not have an opportunity of remedy 
ing the situation before the new provisions became applicable to them Strictly 
speaking there is greater justification for applying the new provisions to loans which 
ha\e been outstanding over a period of years as such a state of affairs can only lead 
to the inference that for all practical purposes the loans were not in fact loans but 
only concealed dividends to the shareholders 

(3) While this can be said m the generality of cases there may also be genuine 
cases of loans granted to shareholders by companies other than banking companies 
In order to mitigate any hardship m this respect, the Hon bio Minister for Revenue 
L Ci\ ll Expenditure gave an assurance in Parliament that outstanding loans and 
advances which aro otherwise liable to bo taxed as dividends in the assessment 
year 1955 56 will not be subjected to tax if they are genuinely refunded to the com 

;panics before the 30th June 1955 This assurance was given while the provisions 
of the Finance Bill were discussed in Parliament, and it was considered undesirable 
to make specific provision therefor in the section itself because the intention of the 
Government is to extend thi3 concession only to cases of genuine refunds of loans 
within the specified date and this will have to be judged on the facts and merits of 
each case 

(4) As it is likely that some of the companies and their shareholders who have 
entered into genuine transactions of loans and who will be affected by the new 
provisions may not be aware of the assurance given by the Honourable Minister 
Income tax Officers should be asked to invite the attention of all the companies 
assessed by them to the new provisions and also to the assurance referred to above 
for such action as they may consider necessary to take m this regard It must 
particularly be emphasised that though tho Department must scrupulously honour 
the undertaking gi\ en by tho Minister— 

(t) Government will under no circumstances extend the time limit prescribed 
for the concession, viz 30th June 1955 

(ti) the concession will apply to such cases only where the loans are genuinely 
refunded to the companies by the shareholders concerned, * e , the monies 
so repaid should actually become part of the funds or reserves of the com 
pawes without bemg lent to some other borrowers (whether shareholders 
or not), cases of repayment by mere book adjustments or notional re 
payments will be outside the scope of thi3 concession 

(5) In this connection the attention of the companies should also be drawn 
to the provisions of Section 23A (as substituted by the Fmance Act 1955) and 
more particularly to the new definition of company in which the public are sub 
stantially interested * ’ 

Sub-sec (2) Allowance for expenditure —Cl (a) Personal 
expenses —In computing the income under this head, deduction is to bo made 
m respect of expenditure incurred solely for the purpose of earning such income, 
provided the expenditure is not in the nature of capital expenditure or personal 
expenses of the assessee 


S 12 
(2)(a) 
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S J 2 . NoaHow^ce can be granted under this sub section unless four conditions are 
(Z;(a) satisfied 0) The expenditure must be incurred solely for the purpose of making 
or earning the income, profits or gams (*») It must not be in the nature of capital 
expenditure (tit) It must not be in the nature of personal expenses of the assessee 
(»») It must be incurred m the accounting year and not m any prior or subsequent 
} ear Whereas this sub section allows expenditure incurred solely for the purpose 
of making or earnmg such income, profits or gams”, the allowance under 
sec 10(2)(xv) after the amendment m 1939 is m somewhat wider terms—“laid 
out or expended wholly and exclusively for the purpose of such business, profession 
or vocation’ (4a) Bearing this in mind, the case law under cl (am) of sec 10(2) 
may be applied to the present sub section Reference may be made to the notes to 
that clause for the principles governing the first three conditions stated above 
j(See ante p 369 et seq) The fourth condition— viz that _the expenditure^ must 
/be incurred in the year of account, and not,m any prior or subsequent year—is 
I established by the Privy Council case G I T v J3asant Hat * Takhal Singh(b) 
f and is dealt with undeVsec 10(2),"'“ Expenses and losses claimed should have been 
incurred in the relevant accounting year”, p 332 

In addition to providing for revenue expenditure incurred for earning the 
income, this sub section, after its amendment by the Finance Act, 1955 also permits 
an allowance m respect of any reasonable sum actually paid by way of commission 
or remuneration to a banker or any other person for realising dividends on behalf 
of the assessee ( Cf the first Proviso to sec 8) 

In Eastern Investments Ltd v C J T (6) the assessee an investment company, 
under an agreement with its principal shareholder reduced its share capital and 
issued debentures carrying interest to that shareholder The transaction was 
effected by the company voluntarily on the ground of commercial expediency and 
in order indirectly to facilitate the carrying on of the company’s activities The 
transaction was not challenged on the ground of fraud The Supreme Court held 
that the interest paid by the company on its debentures was allowable under this 
Bub section as expenditure incurred solely for the purpose of earning the company’s 
income the fact that the transaction resulted in considerable benefit to the principal 
shareholder being irrelevant It was further held that m the absence of fraud the 
questions whether a transaction had the effect of diminishing the assessed’ taxable 
income whether it was a prudent or wise transaction and whether it was necessary 
fof the assessee to enter into that transaction u ere irrelev ant m determining whether 
expenditure relating to that transaction should be allowed under this sub section 
Bose J , delivering the judgment of the Court, said This being an investment 
Company if it borrowed money and utilised the same for its investments on which 
it earned income the interest paid bv it on the loans will clearly he a permissible 
deduction under section 12(2) of the Income tax Act "Whether the loan is taken 
on an overdraft or is a fixed deposit or on a debenture makes no difference m law 
It cannot be disputed that if the debentures were held by a third party, the 
interest payable on the same would be an allowable deduction in calculating the 
total income of the assessee company "What difference does it make if the holder 
of the debentures is a shareholder ? ’ (7) 

t The expenditure must be incurred for the purpose of earning the tncome(8) 
ilt is not farther necessary that the purpose should have been fruitful and income 


(4a) Sir XonwaAiror Singh v C J T 
11057] 32 IT R 377 C 1 T t Jajannalh 
Ktsonlat [1950)301 T It 054 
(5) 1033 IT ft 197 
(0) [1951] 201 TR 1 
Ibid *t7 


(8) Sir Kamuhiear Singh v C 1 T 
[1957] 32 IT R 377 {interest on money* 
borrowed to pav income tAX and ce*s di$ 
Allowed) Cf C 1 T v Dhdhtthwar 
Prasad A arum Singh 1933 ITR 476 
(no expenditure incurred) 



ALLOWANCE FOR EXPENDITURE 


429 


should in fact have been earned m the accounting >ear as a result of that expen jS 12 
diture(8a) Interest on moneys borrowed to pnrchase shares should be allowed {(2) (a) 
as a deduction even if the shares have yielded no dividend in the relevant account 
mg year(86) Where an assessee is charged on the profits made by letting his 
house furnished, no deduction can be made in respect of the rent paid by the assessee 
for accommodation elsewhere during the period of the letting, for such expense 
has nothing to do with the rent received for the furnished house and besides it 
would be in the nature of personal expenses of the assessee(9) Likewise no deduc¬ 
tion can be allowed from interest earned on deposit m respect of mterest paid on 
moneys borrowed to pay household expenses or income tax even though without 
such borrowing the assessee would hav e to withdraw the deposit to pay the expenses 
or tax(9a) In an assessment m respect of minin g rents and royalties the assessee 
is not entitled to deduct cesses paid by him on the basis of profits earned The 
payment of cess cannot form a necessary part in the earning of the income which 
must come mto existence before the liability to cess arises Although the payment 
of ces3 is a necessary expense arising in connection with the ownership of royalty, 
it is nevertheless in no sense an expenditure incurred for any purpose incidental 
to the earning of the mcome(lO) But a rate imposed on the annual output of a 
coal mine irrespective of any profit being earned, is deductible under this sub 
Bection(ll) (See also ante under sec 10(4), Cess, rate or tax on profits , p 416) 

The various specific allowances provided m sec 10(2) cannot be imported 
wholesale mto this section(12) However, the tax under this head is not upon 
gross receipts but upon income profits and gams properly so called and there 
fore such deductions may be made as are necessary to ascertain the true profits 
and gams(13) Thus m assessing the income from a zammdari under this section, 
the annual jama or Government revenue should be deductcd(14) Where the 
assessment is in respect of non agricultural income derived from coal fields situate 
m a zanundan a proportionate part of the jama payable for lands under which the 
coal fields are situate should be allowed(lB) Similarly, where a receiver is appoin 
ted by the Court of an estate yielding both agricultural and non agricultural income 
a proportionate portion of the Reccn er s salary should be deducted in computing 
the non agricultural income under this Bection(16) 


Expenditure incurred by a director of a company m defending a suit brought 
for a declaration that his election to the directorship was invalid was held allowable 
under this Bub section(17) But where an assessee derived income taxable under 
this section m the form of director 8 fees and dividends from a company which he 
had promoted and made a gift of Rs three lakhs to the company at a time when 
the company was m financial difficulty, the sum was disallowed for it was not 
expenditure incurred for the purpose of earning the dividends or the fees as 


(8a) See under sec 10(2) (zu) Un 

remunerative expenditure p 373 

(86) The decision on this point to the 
contrary in Sir hameshicar Singh v C 1 T 
[1957] 32 ITR 377 is it is submitted 
incorrect 

(9) 1) yht v Eceott 6 T C 128 Smith v 
Irvtnc 27 T C 3S1 

(9a) Bhunben Lallubhai r C 1 T 
[19oG]29I T R 613 See also Sir Kamtthwar 
Singh r CJT [19o7] 32 IT It 37" 

(10) In re Jyoii Prasad Singh Deo 1 
I.TC 103 Shiva Prasad Singh v C I T 
21TC57 C I T v ilaharan » Janki 
Kuar [19.,6129LTR. 10 

^ (11) A M Selected Coal Co of 


Manbhvm In re 1 IT C 231 

(12) C 1 T v Dhargiaraja hadar 1918 
ITR 281 293 

(13) rrobhat Chandra Barva v C I T 
6ITCKPC) C I T y RajaKalyam 
Prasad Deo 1915 IT P 17 See under sec 
10 Profits and gains p 318 

(14) Probhat Chandra Barua v C I T 
5 ITC 1(PC) 

(15) C l T v Paja Kabjani Prasad Deo 
1915 ITR 17 

(16) Sachindra Mohan Ghosh v C / T 
51 TC 396 

(17) C I T v -Sir Purshotlamdas 
Thalntrdas 1910 ITR 30o 
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S 12 duectoi(18) In the case of rents and profits from lands chargeable under this section, 
(2)-(4) no allowance can be made in respect of interest paid on mortgages on the lands, 
where the mortgages have been created not for any purpose of the lands but for 
raising a loan for somo other purposes of the ossessee(19) A company at the 
development stage and before it starts carrying on any business cannot claim an 
allowance under this sub section m respect of office and establishment expenses 
against its income assessable under this section as income from other sources(20) 
For expenditure ascertained with reference to profits, see ante under sec 10(2)(xt;}, 
"Payments out of profits and payments ascertained by reference to profits ” p 374 

Sub-sec (2) Cl (b) Interest payable abroad —This provision, 

( intended to counteract evasion of tax, is Bimilar to that enacted m the first Proviso 
to sec 8 the Proviso to sec 9(l)(to) and the Proviso to sec 10(2)(«*) The difference 
is that m those sections the mterest payable abroad is allowable if the payee has 
an agent m India who may be assessed under sec 43 but the presence of such an 
agent is immaterial for the purposes of the present clause 

Sub-sec (2) Cl (c) Salaries payable abroad —The intend 
ment of this clause as of the preceding clause is to counteract evasion of tax 
I Salaries payable abroad are not allowable unless tax has been paid thereon or 
I deducted therefrom A similar provision is to be found in sec 10(4)(a) 


Sub-sec (3) Machinery, plant or furniture let on hire —Where 
an assessee lets on hire his machinery plant or furniture and the letting 
amounts to a business, the case ^wouldjall under sec 10 (that bemg the specific 
head)(21) In that event thVassessee wouldTe "entitled to all the allowances provi 
ded m sub sec (2) of that section{22) and this sub section would have no apphea 
tion Where however .the letting, does not amount_to a busmess(23) the income 
would be assessable^ under this~section and in "such a case^thisTsub section permits 
deductions m respect of insurance charges repairs depreciation, and balancing 
allowance as provided in els (to), (t) (tn) and (mi) respectively of sec 10(2) These 
allowances are of course m addition to the general allowance granted by sub sec (2) 
of this section This sub section expressly confines the allowances to those cases 
only where the machinery plant or furmture belongs to or is owned by the asseBsee 


r 'Where an article is sold or agreed to be Bold by the assessee on a hire purchase 
agreement, it cannot be said to be "let on hire and the assessee would not be 
/entitled to any allowance under this sub section(24) 

' Sub-sec (4) Buildings let on hire with machinery, plant or 

furniture -—It haB been noted above that where the assessee lets on hire 
machinery plant or furniture otherwise than m course of busmess he is entitled to 
allowances m respect of insurance charges repairs etc under sub sec (3) of this 
\ section Where the assessee lets on hire buildings along with his own machinery, 
plant or furniture under one inseparable lease he is entitled to similar allowances 
in respect of the buddings under this sub section in addition to the benefit of 


(18) C 1 T v Sir Homx Mehta 1943 
ITR 142 Cf Lunt v Wellesley 27TC 
78 

(ID) In re Amulyadhan Addy 19361.T R 
IG4 Contrast the provisions of sec 9(l)(u) 
and eeo the notes thereto pp 299 302 

(20) C 1 T v Bihar Spy d. Wry Mills 
Ltd [19o3] 24 ITR 103 

(21) See C E P T v Lalshmi Sill 
Mills [19511201T R 451 (S C.) 

(22) See MangalayiTi etc Bice Factory 


t C / T 2ITC 251 Sadhucharan Boy 
Chowdhry In re 1935 ITR 114 Mutku 
larvppan Chettiar v O I T 1939 ITR 76 
89 and C / T V Bosotto Bros Lid 1940 
ITR 41 which however arose before 
the introduction of this aub section in 
1939 

(23) See haratn Swadeshi Wry Mills V 
C E P T [1954] 26 ITJt 765 (SC) 

(24) Shamsher Ah Abdul Hussain V 
C 1 T 1945 ITR 240 
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sub-sec (3) in respect of the plant machinery or fumiturc(24o) This sub section i 
exprejsly_reqmre3 that the machinery, plant or furniture should-Won# to the 
assessee* but this requirement does not apply to buildings Thus where the lessee 
or "mortgagee STpossession of a buildmg lets it on hire together with his own machi I 
nery, plant or furniture imder one lease, the assessment would bo under this section} 
(25) and the assessee would be entitled to allowances under this sub section 
respect of the buildmg except depreciation and balancing allowances which can j 
not be a\ ailed of by a person who is not the owner of the prop ext) But a possible \ 
view is that this sub section may not apply where the assessee is the onmer of ! 
the building for then the assessment may well be made under the specific head \ 
(sec 9) in respect of the income from the building This question is discussed ] 
ante under sec 9 “Composite rent for premises and furniture services or other 
rights,” p 296 

Sub -sec (5) -—See ante notes to sec 10(2A), p 412, and to sec 10(4A), 
p 418 

\ 12A 'Where a managing agent of a company is liable under 

an agreement made for adequate consideration 
JSsafig 8gency to share managing agency commission with a third 
party or parties, the said agent and the said party 
or parties shall file a declaration showing the proportion m which 
such commission is shared between them, and on proof to the satis¬ 
faction of the Income tax Officer of the facts contained in such 
declaration such agent and each such party shall be chargeable only 
on the share to which such agent or party is entitled under the 
agreement 

Sharing of managing agency commission —Under this section 
where a managing agent oj a company is liable under an agreement made for ade 
quate consideration to Bhare managing agency commission with a third party, 
the managing agent is chargeable only on the share to which he is entitled under 
the agreement, the third party bemg chargeable on his share imder the agreement 
provided the requisite formalities set out in the section are complied with Even 
before the enactment of this section it was held on general principles that where 
the managing agents of a company agree to pay a share of the commission recovered 
by them from the company to a financier in consideration of his advancing a loan 
to the company the payment is allowable under sec 10(2)(xv) as a business expense 
(1) In cases falling under this section it is no longer necessary to consider whether 
the Bhare paid to the third party is allowable as a business expense or not But 
r the decision m Jkajhana Bros Ltd v C I T (2) to the effect that in the cases to 
which this section applies relief imder sec 10(2)(xa) cannot be claimed is it 13 sub 
mitted lncorcect Sec 12A supplements but does not override sec 10(2) (am) and 
therefore even if the conditions prescribed by this section are not satisfied the 
assesses may still be entitled to an allowance under sec 10(2)(am) 

This section supersedes Tata Hydro Electric Agencies Ltd v 0 I T (3) and 
C I T v MacDonald A Co (4) as regards the tax liability of the managing agent 
who has agreed to share the managing agency commission with a third party 

(24a) See C I T v j Ranjtt Singh [1055] C I T 19371 T R 202 203 (PC) 

28 IT R 14 1 

(25) Smith v IntM 27 TC 381 (2) 1950ITP 126 

(1) C I T v Tata Sons Ltd 1939 I T R (3) 1937 IT R 202 (P C ) 

19o Tata Hydro Electric Agencies Ltd v (4) 1935 IT R 459 


12A 
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S 12AA See also ante under sec 10(2)(i»), ‘Payments out of profits and payments ascer 
tamed by reference to profits ” p 374 

In Gomndram Ramnath d Co v C I T { 5) the Bombay High Court laid down 
that {a) the declaration required to be filed under this section has to be filed at the 
tune of assessment for each year each year being self contained a declaration 
filed for one year will not enure for the assesses s benefit for subsequent years, 
(6) if a declaration is filed with the Income tax Officer after completion of the assess 
ment, the Appellate Assistant Commissioner may on appeal in proper cases, refer 
the case bach to the Income tax Officer with a direction to take the declaration 
into consideration, and (c) the Appellate Assistant Commissioner himself cannot 
consider the declaration because the section requires the Income tax Officer to 
be satisfied with regard to proof of the facts contained m the declaration The 
last proposition must be regarded as incorrect in view of the Supreme Court s 
judgment ia G I T v A/acnnKan(5a) 

I <%o I2AA "Where the time taken by the author of a literary or 

' 0 noyaltle* or copyright , , , , , t - 

fees for literary or artistic work in the making thereof is— 

artistic works 0 

(a) more than twelve but less than twenty-four months, or 

(b) more than twenty-four months, 

the amount receiv ed or receivable bj him during any previous year on 
account of any lump sum consideration for the assignment or grant 
of any of his interests m the copyright of that work or of royalties 
or copyright fees (whether recen able m lump sum or otherwise), 
m respect of that work, shall, if he so claims, be allocated for purposes 
of assessment as hereunder— 

(t) in the case referred to m clause (a), one half of the amount 
of such lump sum, rojaltics or fees asTReincomc of the pre 
vious )ear in which the whole amount is received or receiv¬ 
able, and the other half as the income of the n extsuccccdmg 
prev lous year , and 

(u) in the case referred to m clause (6), one third of the amount 
of such lump sum, royalties or fees as^thc income of the pre¬ 
vious }car in which the whole amount is received or receiv¬ 
able, and onc-third of the said amount as the incorao of 
each of the twojjoxt succeeding previous jears 
JJxplanalioir^^or^tho purposes"bTthis section, the expression 
“author" includes a joint author and the expression “lump sum" 
m rcganl to royalties or copyright fees includes an advance payment 
on account of such royalties or copyright fees which is not returnable 
Sec 12AA Royalties or copyright fees —The question whether 
royalties or the price of assignment, total or partial of copyright are taxable M 
income or aro to be regarded as being on capital account has been dealt with ante 
under sec 3 'Copyright, p 137 qr The provisions of this section have no 
bearing on the question whether the royalties received by a writer are income 
or capital _ 


(-) [10^]S3lTat,l 


t-4) 11^3] S31TIV- 1S3. 
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The effect of this section is not to bring to charge any amount which would S 12B 
otherwise not be taxable as income The only object and effect of this section is 
to grant relief to authors of literary or artistic works by providing that the fruits 
of their labour should be allocated over a period of years whereas but for this 
section they would have attracted a higher rate of tar by bemg charged as the in 
come of a single year The assesses has the option of claiming that in respect of a 
literary or artistic work which ha3 engaged him for more than twelve but less than 
twenty four months the income should be apportioned and taxed m two successive 
years, and that it should be apportioned and taxed in three BuccesBive years if the 
work has engaged him for more than twenty four months 
xCrtJ + 'tsr 

12B (1) The tax shall be payable by an assessee under 

„ the head “Capital gams” in respect of any profits 

or gams arising from the sale, exchange, relinquish¬ 
ment or transfer of a capital asset effected after the 31st day of 
March, 195G, and such profits and gams shall be deemed to be in¬ 
come of the previous year in which the sale, exchange, relinquish¬ 
ment or transfer took place 

UV/'W Provided that any distribution of capital assets on the total or 
partial partition of a Hindu undivided family or under a deed of gift, 
bequest or up.ll shall not for the purposes of this section be treated as a 
sale , exchange , relinquishment or transfer of the capital assets 

ovided further that the transfer of a capital asset by a com- 
!, ^ pany to a subsidiary company, the whole of the share capital of 
^ £ which is held by the parent company or by the nominees thereof, 

. /'shall not be treated as a sale, exchange or transfer within the mean- 
Ajx m g of this section where the subsidiary company is resident m the 
^ j taxable territories and is registered under the Indian Compames 
Act, 2956, bo however that for the purposes of clause (vi) or clause 
9 Ur ( vn ) 8u b section (2) of section 10, the cost or the written down 
value, as the case may be, of the transferred capital asset shall be 
taken to be the same as it would have been if the parent company had 
continued to hold the capital asset for the purposes of its busmess 


/ £T? } Si } S'i-(2) The amount of a capital gam shall be computed after 
/ making the following deductions from the full value of the consid¬ 
eration for which the sale, exchange, relinquishment or transfer of 
the capital asset is made, namely — 

(t) expenditure incurred solely m connection with such sale, 
exchange, relinquishment or transfer , 

(n) the actual cost to the assessee of the capital asset, including 
any expenditure of a capital nature incurred and borne by 
hun in making any additions or alterations thereto, but 
exc ludin g anyexpenditure m xespect_ofwhicKany allowance 
is ad missible under any provision of sections_8,Jh 10 jandJ.2 
23a ~~~ 
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S 12B Provided that where a person who acquires a capital asset 
from the assessee, whether by sale, exchange, relinquishment or 
transfer, is a person with whom the assessee is directly or indirectly 
connected, and the Income-tax Officer has reason to behe\ e that the 
sale, exchange, relinquishment or transfer was effected with the object 
of avoidance or reduction of the liability of the assessee under this 
section, the full value of the consideration for which the sale, ex¬ 
change, relinquishment or transfer is made shall, with the prior 
approval of the Inspecting Assistant Commissioner of Income-tax, 
be taken to be the fair market value of the capital asset on the date 
on which the sale, exchange, relinquishment or transfer took place 

Provided further that where the capital asset is an asset in 
respect of which the assessee has obtained depreciation allowance 
m any year, the actual cost of the asset to the assessee shall be its 
written down value, as defined in section 10 , increased or diminished, 
as the case may be, by any adjustment made under clause (wi) of 
sub section ( 2 ) of that section 

Provided further that where the capital asset became the 
property of the assessee, or of the previous owner where the cost 
of the capital asset to the previous owner is to be talon in accordance 
with sub-section (3), before the 1 st day of January 1954, he maj, 
on proof of the fair market value thereof on the said date to the 
satisfaction of the Income-tax Officer, substitute for the actual cost 
such fair market value which shall he deemed to be the actual cost 
to him of the asset, and which shall be reduced by the amount of 
depreciation, if any, allowed to the assessee after the said date and 
increased or diminished, as the case may he, hy nnj adjustment 
made under clause (m) of sub section ( 2 ) of section 10 

Provided further that where the capital asset was on any pre 
vious occasion the subject of negotiations for its sale, exchange, 
relinquishment or transfer, any option or other monej recen cd and 
retained hy the assessee m respect of such negotiations shall be 
deducted in computing the actual cost to him of such asset 

(3) 11 here any capital asset became the properly of the assessee 

7 ^- by succession , inheritance or devolution or on any distribution of capital 

^ assets on the total or partial partition of a Hindu undivided family or 

> on the dissolution of a firm or other association of persons or on the 

liquidation of a company or under a deed ofgift , or Iran sfer on irrevocable 
trust, its actual cost alloicablc to him for the purposes of this section shall 
be its actual cost to the previous oimcr thereof, and the provisions of 
sulrscrtion ( 2 ) *halt apply accordingly , and where the actual cost to 
the previous aimer cannot be ascertained, the fair marltl talue at the 
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date on which the capital asset became the property of the previous owner S 
shall be deemed to be the actual cost thereof 

Provided that where the capital asset became the property of 
the assessee— 

(t) before the 1st day of April, 1956, under a deed of gift or 
on the partition of a Hindu undivided family, the actual 
cost allowable to him shall be the fair market value of the 
capital asset on the date of the gift or the date of the 
partition, as the case may be, if such value is greater than 
the actual cost to the previous owner or the fair market 
value thereof on the 1st day of January, 1954, where the 
third proviso to sub section (2) applies , 

(n) on or after the 1st day of April, 1956, on the partition of a 
Hindu undivided family, the cost allowable to him shall be 
the fair market value on the date of the partition 

^ Lf ( 4 ) Notwithstanding anything contained in sub section ( 1 )•— 

(а) where a capital gain arises from the sale, exchange or transfer 
of one or more capital assets being property the income of which 
is chargeable under section 9, and the full aggregate value of 
the consideration for which the sale, exchange or transfer is 
made does not exceed the sum of twenty five thousand rupees , 
the capital gain shall not be charged under this section and 
shall not also be included in the total income of the assessee 

Provided that this clause shall not apply m any case 
where the aggregate of the fair market values of all capital 
assets, being property the income of which is chargeable under 
section 9, owned by the assessee immediately before the sale, 
exchange or transfer aforesaid is made, exceeds the sum of 
rupees fifty thousand, 

(б) where a capital gain arises from the sale, exchange, relinquish¬ 
ment or transfer of a capital asset to which the provisions of 
clause (a) are not applicable, being property the income of 
which is chargeable under section 9, which in the two years 
immediately preceding the dale on which the sale, exchange, 
relinquishment or transfer took place, was being used by the 
assessee or a parent of his mainly for the purposes of his own 
or the parent's own residence, and the assessee has unthm a 
period of one year before or after that date purchased a new 
property for the purposes of his own residence, then instead 
of the capital gain being charged to tax as income of the 
previous year in which the sale, exchange, relinquishment 
or transfer took place, it shall, if the assessee so elects in 
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writing before the assessment is made, be dealt with ?n ac¬ 
cordance with the following provisions of this clause, that is 
to say ,— 

(i) if the amount of the capital gain is greater than the cost 
of the new asset, the difference between the amount of the 
capital gain and the cost of the new asset shall be charged 
under this section as income of the previous year, or 
(n) if the amount of the capital gam is equal to or less 
than the cost of the new asset, the capital gam shall not 
be charged under this section 

, Sec 12B Capital gams tax —Capital gams were charged for the firat^ 
itimo by the Income tax and Excess profits Tax (Amendment).Act--l 947 which" 

I inserted sec 12B m taxed capital "gams arising after the 31s/ March 

1946 The levy was virtually abolished by the Indian Finance Act 1949 which 
confined the operation of this section to capital gains arising before the Is! April 
1948 but it was revived, with effect from the 1st Apnl 1957 by the Finance 
(No 3) Act 1956 which substituted the present section The old sec 12B ran 
as follows 

12B Capital gams —(1) The tax shall be payable by an assessee 
under the head ‘Capital gams in respect of any profits or gains arising from 
the sale exchange or transfer of a capital asset effected after the 31st day of 
March 1946 and before the 1st day of Apnl 1948, and such profits and 
gains shall be deemed to be income of the previous year in which the sale 
exchange or transfer took place 

Provided that where the amount of capital gams in the previous year does 
not exceed fifteen thousand rupees the tax shall not be payable by the assessee 
and such amount shall not be included in Ins total income 

Provided further that the tax shall not be payable by an assessee in respect 
of any profits or gams arising from the sale exchange or transfer of a capital 
asset being property the income of which is chargeable under section 9 and 
which has been possessed by the assessee or a parent of bis for not less than 
seven years before the date on which the sale exchange or transfer took place 
and the amount of such profits or gams shall not be included in his total income 
Provided further that any transfer of capital assets by reason of the com 
pulflory acquisition thereof under any law for the time being in force relating 
to the compulsory acquisition of property for public purposes or any distribution 
of capital assets on the total or partial partition of a Hindu undivided family 
or on the dissolution of a firm or other association of persons or on the liquida 
tion of a company or under a deed of gift bequest will or transfer on irrevoc 
able trust shall not for the purposes of this section be treated as sale exchange 
or transfer of the capital assets 

Provided further that the transfer of a capital asset by a company to a 
subsidiary company, the whole of the share capital of which is held by the 
parent company or by the nominees thereof shall not be treated ag a sale, 
exchange or transfer within the meaning of this section where the subsidiary 
company is resident in the taxable territories and is registered under the 
Indian Companies Act 1913 so however that for the purposes of clause (tn) 
or clause («*) of sub-section (2) of section 10 the cost or the written down 
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\alue, as the case may be, of the transferred capital asset shall be taken to S 12B 
be the same as it would ha\ e been if the parent company had continued to 
hold the capital asset for the purposes of its business 

(2) The amount of a capital gain shall be computed after making the 
following deductions from the full value of the consideration for which the 
sale exchange or transfer of the capital asset is made, namely — 

(i) expenditure incurred solely in connection with such sale exchange or 
transfer 

(ti) the actual cost to the assessee of the capital asset including any 
expenditure of a capital nature incurred and borne by him in making 
any additions or alterations thereto hut excluding an} expenditure 
m respect of which any allowance is admissible under any provision 
of sections 8 9 10 and 12 

Provided that where a person who acquires a capital asset from the 
assessee, whether by sale, exchange or transfer, is a person with whom the 
assessee is directly or indirectly connected, and the Income tax Officer has 
reason to believe that the sale, exchange or transfer was effected with the 
object of avoidance or redaction of the liability of the assessee under this 
section, the lull value of the consideration for which the sale exchange or 
transfer is made shall with the prior approval of the Inspecting Assistant 
Commissioner of Income tax, he taken to he the fair market value of the 
capital asset on the date on which the sale, exchange or transfer took place 

Provided further that where the capital asset is an asset m respect of which 
the assesses has obtained depreciation allowance in any year the actual cost 
of the asset to the assessee shall be its written down value, as defined m section 
10 increased or dimnusbed, as the case may be by any adjustment made under 
clause {mi) of sub section (2) of that section 

Provided further that where the capital asset became the property of the 
assessee or of the previous owner where the cost of the capital asset to the 
previous owner is to be taken m accordance with sub section (3) before the 1st 
day of January, 1939 he may, on proof of the fair market value thereof on the 
said date to the satisfaction of the Income tax Officer substitute for the actual 
cost Buch fair market value which shall be deemed to be the actual cost to him 
of the asset and which shall be reduced by the amount of depreciation if any, 
allowed to the assessee after the said date and increased or diminished, as the 
case may be by any adjustment made under clause (in’) of sub section (2) of 
section 10 

Provided further that where the capital asset was on any previous occasion 
the subject of negotiations for its sale exchange or transfer any option or other 
money received and retained b} the assessee in respect of Buch negotiations 
shall bo deducted in computing the actual cost to him of such asset 

(3) Where any capital asset became the property of the assessee by 
succession inheritance or de\ olutioa or under any of the circumstances referred 
to in the third pro\iso to sub-section (l) its actual cost allowable to him for 
the purposes of this section shall be its actual cost to the previous owner 
thereof and the provisions of sub section (2) shall apply accordingly, and 
where the actual cost to the previous owner cannot be ascertained, the fair 
market value at the date on which the capital asset became the property 
of the previous owner shall be deemed to be the actual cost thereof 
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Pro\ ided that whcro the capital asset became the property of the assessee—• 

(t) before the 1st da} of April 1917, under a deed of gift or on the parti 
tion of a Hindu undivided farad} the actual cost allowable to him 
shall be the fair mar bet \alue of the capital asset on the date of the 
gift or the date of the partition as the case may be, if such valne is 
greater than the actual cost to the previous owner or the fair market 
value thereof on the 1st day of January, 1939, where the third proviso 
to sub section (2) applies, 

(**) on or after the 1st da} of April 1947, on the partition of a Hindu 
undivided family, the cost allowable to him shall be the fair market 
value on the date of the partition 

(4) Notwithstanding anything contained in sub section (1), where a 
capital gam arises from the sale exchange or transfer of a capital asset which 
immediate!} before tho date on which the sale exchange or transfer took place 
was being used bj tho assessec for the purposes of his business profession or 
vocation or which in the two }ears immediately preceding that date was bemg 
used by him or a parent of his mainly for the purposes of his own or the parent a 
own residence and the assessee has within a period of one year before or after 
that date purchased a new capital asset for the same purposes of his business, 
profession or vocation or, as the case may be for the purposes of his own 
residence, then instead of the capital gam being charged to tax as income 
of the previous year m which the sale exchange or transfer took place it shall 
if the assessee so elects in writing before the assessment is made be dealt with 
m accordance with the following provisions of this sub section that is to say — 

(a) if the amount of the capital gam is greater than the cost of the new 
asset — 

(t) the difference between the amount of the capital gam and the 
cost of the new asset shall be charged under this section as 
income of the previous jear and 

(«) for the purposes of computing in respect of the new asset any 
allowance under clause (tn) or clause (vn) of sub section (2) of 
section 10 or the amount of any capital gam arising from its sale, 
exchange or transfer the cost or the written down value as the 
case may be shall be nil, or 

(b) if the amount of the capital gam is equal to or less than the cost of the 
new asset,— 

(t) the capital gam shall not be charged under this section and 
(ii) for the purposes of computing in respect of the new asset any 
allowance under the said clause (vi) or any allowance or adjust¬ 
ment under the said clause («t) or the amount of any capital 
gam arising from its sale exchange or transfer the cost or the 
written down \ alue, as the case may be shall be reduced by the 
amount of the capital gam 

Provided that where in respect of the purchase of a new capital asset 
consisting of plant or machinery the assessee satisfies the Income-tax Officer 
that despite the exercise of due diligence it has not been possible to make 
the purchase within the period specified m this sub section the Income tax 
Officer may, with the prior approval of the Inspecting Assistant Commissioner 
of Income tax extend the said period to such date as he considers reasonable ” 
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The levy is intra vires —The Supreme Court held m Navinchandra 
Mafatlal v C I T (G) that the word “income ” m Entry 54 m List I of the Seventh 
Schedule to the Government of India Act, 1935 should be given the widest conno¬ 
tation in view of the fact that it occurs in a legislative head conferring legislative 
power and that m that context it does not bear the same meaning as is ascribed 
to it in cases decided nnder the Income tax statutes but includes capital gams 
Consequently their Loxdship3 held the levy of capital gains tax to be \nlra inres 
the Central Legislature^) 


Sub-sec (1) “ Sale, exchange, relinquishment or transfer ” — 

This section applies only to cases of sale exchange relinquishment or transfer of a 
capital asset ‘Capital asset” is defined by sec 2(4A) (See ante p 35) 

A sale by a Commissioner or Receiver appointed by the Court would be covered 
by this section(8) Compulsory acquisition by the Government would constitute 
a ‘ transfer” within the meaning of this section though it would not constitute 
a “Bale’(9) A lease of mines or land would be a transfer and the salami or 
premium paid for the lease may be assessable a3 capital gains(lO) But the mere 
grant of the right of management of a capital asset would not be covered by this 
section(lOo) 


Prior to its amendment m 1956 the section did not subject to tax capital gams 
arising to an assessee as a result of relinquishing some property belongmg to him 
or some right vested m lum(ll) The section after its amendment in 1956 applies 
even to capital gams arising from the relinquishment of a capital asset But where 
an assessee voluntarily relinquishes his right to some capital asset in favour of 
another he does not thereby suffer a capital loss for the purposes of this section 
and cannot set it off against capital gams arising from other transactions(12) __In 1 
order to at tr act the application of this section, it is essential that the sale exchange, (j 
relinq uishment or transfer should take place after the 31st March 1956 The V 
fe!eVant~date is not the date of the agreement to sell bnt the date of the sale(13) \ 


First Proviso to sub-sec (1) “Any distribution of capital assets 
*' —This Pro\ iso enacts that any distribution of capital assets on the total or / 
partial partition of a Hindu undivided family or under a deed of gift bequest or will / 
s hall not for the purp oses of this section be treated as a sale exchange relinquish 
ment orTHnafer^oT the capital assets The Madras and Bombay High Courts have 
held thUCthis Proviso' applies to a distribution of capital assets in specie only and 
therefore capital gams made by an administrator on"saIcT of the teafalor a assets 
effected with a view to distributing the sale proceeds among the legatees as directed 
by the will(14) or capital gams made by a Liquidator of a company on sale of 
the company s assets with the object of distributing the sale proceeds among 
the share holders(15) or capital gams made by a Commissioner or Receiver 


(6) (19^4] 26 ITR 7^3 

(7) Seo also Traders d Miners Ltd v 
C I T 11055) 27 I TR 341 

(R) Court Tilt Moris v C I T (1957) 
311T R 250 

(9) Cf Calcutta Electric Supply Corpn x 
C I T 11951)19 I TR 406 John Hudson 
d Co Ltd x Ktrkntss 36 T C 23 (HL) 
Brantford's Hoad Transport Ltd x Brans 35 
TC 145 

(10) Traders d Miners Ltd. x C I T 
[195^)27 ITR 341 

(10a) Lajvanti Sial x C I T [1957] 32 
ITR 626 


(11) C I T x Provident Investment Co 
Ltd [19.>7] 32 IT R 190 (S C) C I T x 
Asiatic Textile Co Ltd [19o5] 27 I T R 315 
340 

(12) Dated MxieheU x C I T [1956] 30 
ITR 701 720/1 

(13) C I T x Elder [1954] 25 IT R. 
150 See also C IT x Bhuranytya Coal Co 
[1953] 24 IT R 306 

(14) C I T x James Anderson [19^4] 
26ITP 699 

(15) Sn Kannan Rue Mills Ltd. r 
C I T [1954] 26 I T R 351 
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S 12B appointed by the Court on sale of the assets of a dissolved firm(lG) would not be 
G) & (3) exempted from tax under this Proviso If this is the correct interpretation'of 
tho l’roviso it is difficult to see what purpose the Proviso serves and what benefit 
it confers on the tat payer, because on a distribution in specie upon a partition 
or upon a testamentary gift or gift viler vnos no capital gain can possibly be made 
by tho person who owned the assets before the distribution and who alone can 
be liable to tax under this section 


Sub-secs (2) & (3) Computation of capital gam —These sub sections 
lay down tho mode of computing capital gam The amount of capital gam is arrived 
at by deducting two items from the full value of the consideration for which the 
sale exchange relinquishment or transfer is made, viz (a) the actual cost to the 
nssessce of the capital asset including the C03t of Buch additions and alterations 
as are not allowable m computing the taxable profits and (b) expenditure incurred 
solely in connection with the sale exchange relinquishment or transfer Where 
shares are sold for a stated value which is much above the market value and 
under the agreement of sale the vendors undertake to resign from their office 
as managing agents the sale price should be apportioned the market value of 
the shares may bo taken as “the full value of the consideration’ for the sale for 
the purposes of this section and the balance may be regarded as having been paid 
for the relinquishment of the agencj(16a) 


The general principle for computing capital, gam —vtz sale jnce_n unus the 
cost-^s'feubject to the. following exceptions — ' 

— (») Tf the transferee is a person with whom the assessee is directly or indirectly 

connected and the Income tax Officer has reason to believe that the 
transfer was effected with the object of avoidance or reduction of the 
assessee b liability to capital gams tax ^hefiair market^value of the assets 
at th e date of the ^transfer may be taken instead of the actual sale price 
for the” purpose of computing capital gam (first Proviso to sub sec (2)) 

(tt) If the asset is one m respect of which the assessee has obtained deprecia 
tion allowance in any year the actual cost is taken tg_be_ the jvrjtten_ 
down value(166), increased or diminished, as the case may^be, by any 
‘'adjustment’ made imHer sec 10(2)(wi) (second Proviso to sub sec (2)) 
The“‘adjustment” referred to m this connection is an adjustment actually 
made by way of balancing deduction or balancing charge If for any 
reason no such adjustment is actually made under sec 10(2)(tt») the 
written down value must be taken without any increase or diminution 
(16c) 

(m) The assessee has the option of substituting the fair market value as at 
the 1st January 1954 m place of the original cost provided he or the 
previous owner in cases covered by sub Bee (3) became the owner of 
the property before the said date and provided he proves the fair market 
value of the asset as on the said date to the satisfaction of the Income 
tax Officer (third Proviso to sub sec (2)) In case the assessee exercises 
his option under this Proviso the fa ir market vajue on^thej.^-January 
1 954 s hould be reduced by the amount of depreciation if any allowed 
to~tfee assessee after the said date disregarding any earber depreciation 


(18) C / T v Waljt Dam]* [1955] 28 
JTR 914 Gown Tilt World v C I T 
[1957)31 ITR 250 

(16a) Batjnath Chalurbhuj v C I T 
[1957] 31 IT R 643 


(165) In computing the written down 
value the initial depreciation has algo to be 
deducted Popular Ltd v C I T [1955] 
28ITR 309 

(16e) Gown Tilt Works v C I T [1957] 
31ITB 250 
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allowance, and the resulting figure should be increased or diminished, S 12B(4) 
as the case may bo, by any ‘adjustment” made under sec 10(2)(m) 

(tv) If the asset was on anj pre\ ious occasion the subject of negotiations for 
transfer, any option or other money received and returned by the assessee 
in respect of such negotiations should be deducted in computing the 
actual cost (fourth Proviso to sub see (2)) 

(t) If the asset became the prop erty o f the assessee by succession, inheritance 
devolution or on any distribution* of capital assets on the total or partial 
partition of a Hindu undivided family or on the dissolution of a firm 
or other association‘’Of "persons or on the liquidation of a company or 
under a deed of gift, or transfer on irrevocable trust, the actual cost to the 
previous owner should bo taken into account for the“ptTrpose of deter 
mining the capital'gnm"- and If the actual cost to the previous owner 
cannot be ascertained, the fair market value at the date on which the 
capital asset became the property'oT the prev ious owner should be deemed 
to w b<J the^actual cost to the assessee (sub sec (3)) All the prov lsions of 
Bub scc-(2) -would appl} to such notional figure of cost to the assessee 
For instance, the actual cost to the previous owner must be reduced 
by the depreciation allowance granted to the previous owner or to the 
assessee (subject to adjustment under sec 10(2)(t*it)) as stated at (it) 
above 

(ti) If the asset became the T>roperty__of the assessee before thej.st April 
1956 under a deed of gift or on partition of a Hindu undivided family 
'the'assessee would be"entitled to take the fair market value of the asset 
onJJnMkte of the gift or the date of thopartition, instea d of the actual 
cost to the previous owner'>r the fair market value on tKe“lBt~7anuary 
195T(cl ft) of the Proviso to sub see (3)) 

(in) If the asset became the property of the assessee on or after the 1st April 
1956 o nthe partition of a Hindu undivided family, the cost allowable 
to him *shoul(rT)e~taLefi"inTialZ'cases, without exception ,tq_be the fair^ ___ 
market v alue onJhe_datepf the partition (cl (tt) of the Proviso to sub sec 

(3) ) In such a case the assessee would have no option- of .taking the 
actual cost to the previous owner nr the family, under the_eubatantive 
part~of sub sec (3) 

Sub-sec (4) Exemption from capital gains tax —This sub section 
the second Proviso to sub sec (1) and sec 17(6) provide for exemption from capital 
gams tax in the following cases — 

(1) Capital gams tax is not attracted in cases of transfer of property or 
properties, the income of which is chargeable under sec 9 provided 
(a) the aggregate sale pnee does not cxceedRs 25,000 and (6) the aggre 
gate of~the air market values of all the capital assets the income of 
which is chargeable under sec 9, owned by the assessee immediately 
before the transfer is made does not exceed the Bum of Rs 50 000 (sub sec 

(4) (a)) Property chargeable under sec 9 is house property which is not 
occupied by the assessee for the purpose of his business, profession or 
vocation the profits of which are assessable to tax Hence capital g am 
on the sale of house property used for the purposes of the asaesse’e’a 

_ own bus miss would not he exempt under this sub section(16d) 

(l&i) Sn Kannan Rict Jhlk Ltd r C I T [1954] 2CIT R 351 
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Old laic Under tbe second Proviso to old sab sec (1) (before its 
amendment in 1956), exemption was granted from capita! gains tax in 
respect of house property failing under sec 9 provided the property had 
been "possessed by the assessee or a parent of his for not less than seven 
jcars'’ before the date of tho transfer The word "possessed'’ in that 
Pro\ iso signified juridical possession and not actnal occupation Hence, 
if tho property was owned by tho nsscssco and lot out to tenants the 
benefit of tho Proviso was still availablc(lGe) It was held under the 
old section that an nsscssco could not claim exemption under that Proviso 
if tho firm in which he was a partner(10/) or tho joint family in which 
he was a coparccner(lC^) was in possession of the property for 
tho prescribed period It is submitted that the correctness of those 
decisions is not free from doubt lhc test laid down in the Proviso 
was that ol seven years’ possession and not ownership and further it 
was not ncccssarj under that Proviso that tho assessee’s possession should 
bo solo or exclusive Possession by a firm or a joint family might be 
regarded os possession by all tho partners or coparceners for the purposes 
of that Proviso 


(2) In cases not covered by sub sec (4)(a) which have been dealt with at 
y (1) above if tbe assessee transfers his house property which in the two 
^ years immediately preceding the date of the transfer was being used by 

himself or by his parent mainly for the purposes of his own or the parent a 
own residence and the assessee has within a period of one year before 
or after tho date of tho transfer purchased a now property for the purposes 
of his own residence no capital gams tax would be attracted if the amount 
of the capital gam is not greater than the cost of the new asset II the 
amount of the capital gam is greater than the cost of the new asset, 
only the excess of tbe capital gam over the cost of the new asset would 
be chargeable to tax (sub Bee (4)(6)) 

(3) Transfer of a capital asset by a parent company to its subsidiary would 
not attract capital gams tax under this section provided the following 
conditions are fulfilled (a) the whole of the share capital of the subsi 
diary must be held by tbe parent company or by the nommees thereof, 
(6) the subsidiary must be registered under the Companies Act, 1956 
and (e) the subsidiary must be resident m the taxable territories for 
the purposes of this Act (second Proviso to Bub sec (1)) 

I! the amount of capital gam does not exceed Its 5 000 no tax would 

f b'tT'pa) able under this section (Proviso to sec 17(6)(it)) But - this- 
exemption is not available to companies 

(5) No capital gams tax is payable where the total income including the 
capital gam does not exceed Hs 10 000 (Proviso to sec 17(6)(t*)) But 
this exemption is not availablerto companies 


Set-off and carry-forward of capital loss r— See notes to sub secs 
(2A) and (2B) of sec 24 post p 603 


Rates of tax on capital gains —See notes to sub secs (6) and (7) of eec 
17 post p 510__ 


C I T v PralajmngA Karatmiaa 
[1955J Bom (Unrep) _ 

(16/) Khushalchand Daga v C I T 


(1957] 311T R 417 

(16?) Hour)* Sojpal t C I T [1957] 31 
ITR 721 
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£~ 13. Income, profits and gams shall be computed, for the S 

purposes of sections 10 and 12, m accordance with 
^Method or account ^lic method of accounting regularly employed 
by the assessee 

Provided that, if no method of accounting has been regularly 
employed, or if the method employed is such that, in the opinion 
of the Income tat Officer, the mcome, profits and gams cannot 
properly be deduced therefrom, then the computation shall be made 
upon such basis and m such manner as the Income-tax Officer may 
determine 


Sec 13 Origin, of the section —This section supersedes the decision 
of the Madras High Court in Board of Reicnvc \ Arunachalam Chettiar(Yl) where 
interest which had accrued m the year of account to a money lending firm whose 
accounts were maintained on tho mercantile basis but which was not realised in 
cash or by adjustment m the accounts was held not liable to tax under the old 
Income tax Act (VII of 1918) Sir John Wallis C J, towards the close of his 
judgment said “If the present Act is found to admit of extensrv e evasion m India 
the remedy, m mj opinion, is to be found in an alteration of the law ' In pur 
suance of the suggestion for “an alteration of the law,” sec 13 was introduced m 
this Act(18) As a result of the operation of the section profits must be computed 
and taxed under thisActonlhe accrual basis irrespective of receipt or realisation 
where“'thS‘mctKod of accounting warrants such computation^) The section is 
not involved in any legal technicalities its wording is clear and of unambiguous 
import(20) 

General principles —In connection with the method of computing profits 
under secs 10 and 12 which is the subject matter of this section reference may 
be usefully made to the general principles noted ante under the following headings 
“Income in money’s worth or equivalent of cash”, p 83 
Realisation of mcome by exchange or conversion of securities , p 85 
“Valuation of money’s worth’, p 86 
‘Debtor’s promise to pay at a future date , p 87 
* When debtor gives security”, p 88 
“Capitahsation of interest’, p 89 
Appropriation as between capital and interest p 89 
“Receipt is not the Bole test of taxability , p 158 
When and where is income received 1 ”, p 160 
“Where a part of the price is unpaid , p 162 


Assessee free to choose a proper method of accounting — 
This section enacts that for the purposes of sec 10 (Profits of business 
profession or vocation) and sec 12 (Income from other sources), mcome profits 
and gains must be computed m accordance with the method of accounting regularly 
employed by the assessee The choice of the method of accounting like the choice 
of the “previous year’, lies with the assessee(21) but the assessee must show that 


(17) 11T C 76 

(18) C 1 T v Stnaart Bat 1946 ITR 
224 231/2 (PB) 

(19) See the cases cited below in notes 
(22) and (23) on p 446 

(20) C 1 T V Stngart Bat 1945 ITR 


224 232 (PB) 

(21) B C G A { Punjab ) Ltd v C I T 
1937 ITR 279 299 (F B ) Subramanyam 
Chcthar v C I T 2 I T C 365 371 (F B ) 
See also Melamal Sfnb Dayal r C I T 
1936 ITR 206. 
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S 13 ™ b ?f follo " cd hls cl >oseii method regularlyWI) The section is mandatory) 
The Department is bound by the assessee’s choice of a method xegularh employed 
unles3 b) that method the true income, profits and gams cannot be arrived at(24) 
In the leading case of C I Tv Sarangpur Colton Mfg Co (25), Lord Thankerton 
delivering the judgment of the Board said with reference to this section “Their 
Lordships arc clearly of opinion that the section relates to a method of accounting 
regularly employed by the assessee for his own purposes—in this case for the 
purposes of the Company s business—and does not relate to a method of making 
up the statutory return for assessment to income tax(l) Secondly, the section 
clearlj makes such a method of accounting a compulsory basis of computation 
unless in the opinion of the Income tax Officer, the income profits and gains cannot 
properly be deduced therefrom “(2) If the true income, profits and gams cannot 
be ascertained on the basis of the assessee s method it would be the duty of the 
Income tax Officer to discard the method wholly or in part and to adopt a method 
of his own{3) "Where no method of accounting has been regularly employed the 
income must be computed upon such basis and in such manner as the Income tax 
Officer may determine(4) In this section the word ‘ method' must be given a 
broad and reasonable interpretation(5) 

Tho method of accounting can affect the computation of income only under 
secs 10 and 12 The provisions of this section do not apply to ca«es arising 
under Bee 7 (‘ Salaries '), sec 8 ( Interest on securities ) or sec 9 ( Income 
from property) 


Different methods of accounting Charge on accrual, receipt 
or Other basis —The two main methods of accounting are the cash 
system and the mercantile system The distinction between these two sys 
terns has been drawn in the Full Bench case Dhaleshuar Prasad v C I T (6) 
by Sir Courtney Terrell C J m these words ‘There are two methods of account 
mg for the income profits and gams of a business which are generally referred 
io as the cash basis and the mercantile basis According to the former a record 
is kept of actual receipts and actual payments entries being made only when 
money ib actually collected or disbursed and if the profits of the business are 
accounted for in this way the tax is payable on the difference between the receipts 
and the disbursements for the period m question There is secondly the mercan 
tile system under which a profit and loss account is maintained At the end of 
the financial jear the assets and liabilities are valued and entered in the account 
and the difference between the two is the profit upon which the tax is paid In 
most cases the debts would be valued as of their face -value that is to say at the 
moment at which it is {sic) shown as having accrued Nev ertheless the accounting 


(22) S C O A (Punjab) Ltd v G I T 
eupra C I T v Aehrtelal 1933 ITR 255 
261/2 Gobardhan Das v C I T 5 ITC 
378 

(23) In re Kamdar 1946 ITR 10 21 
(FB) 

(2-4) C I T v Smgan Bat 1945 ITR 
224 (FB) Cl Tv Chart d. Ram 1949 


I Tit 1 8 

(25) 1938 ITR 36 40 Tie facts of 
the case are Bet out below p 456 

(I) Cf [The assessee] cannot for the 
purpose of more conveniently carrying on 
his own business adopt the mercantile basis 
and then for the purpose of income tax 
assessment adopt the cash basis Subra 


manyam ChttUar v C I T 2ITC 365 
371 (FB) See also C 1 T v Singart 
Bat 1945 ITR 224 238 (FB) 

(2) See also C J T v Chart it Ram 
1949 ITR 1 8 and C I T v Singart 
Bat 1945 ITR 224 (F B ) 

(3) C J T v Maharajadhtraja of Dar 
bhanqa 1933 ITR 94 100 (PC) Cl T 
v Sarangpur Cotton Mfg Co 1938 ITR 
36 (P C ) Other rases on the point are cited 
below in the note to the Proviso pp 456 9 

(4) Jbii 

(5) C l T v Khtmchand Ramdas 1940 
ITR 159 176 Gurmukh Singh v C I T 
1944 ITR 393 422 (F B ) 

(6) 1936 I T P 71 74 
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is on a valuation basis and the debts in so far as they are entered in the accounts S 13 
are considered in the light only of an asset ”(7) In another Full Bench case 
C I T v Smgan Sir Iqbal Ahmad CJ”, examined the scope of this section 

and described the mercantile system a3 follows ‘ The assessee, a professional 
money lender regularly kept her accounts according to what is known as the 
‘mercantile accountancy system’ or the ‘book profits system of accountancy ’ or 
the ‘complete double entry book keeping* Under this system the net profit or 
loss is calculated after taking into account all the income and all the expenditure 
relating to the period, whether such income has been actually received or not and 
whether such expenditure has been actually paid or not That is to Bay, the profit 
computed under this system is the profit actually earned, though not necessarily 
realised in cash, or the loss computed under this system is the loss actually sustained 
though not necessarily paid in cash The distinguishing feature of this method of 
accountancy is that it brings mto credit what is due immediately it becomes legally 
due and before it is actually received and it brings into debit expenditure the 
amount for which a legal liabdity has been incurred before it is actually 
disbursed (9) But even under the mercantile system, no deduction can be 
claimed m respect of a bability which has not definitely ansen(lO) However if 
an ascertained enforceable Lability has arisen the fact that the assessee does not 
intend to discharge it would not affect his right to a deduction under the mercantile 
system(lOo) On the other hand, where the accounts are kept on receipt basis 
allowances must be granted in the year of disbursement irrespective of the question 
when the Lability to pay the same arose(ll) See further ante under sec 10(2) 
“Expenses and losses claimed should have been incurred in the relevant accounting 
year p 332 

Under sec 32 of the Sale of Goods Act 1930, unless otherwise agreed delivery 
of the goods and payment of the price are concurrent conditions Therefore in 
the absence of a contract to the contrary under the mercantile system of accounting, 
expenditure on goods should be allowed under sec 10(2)(zv) in the year m which 
the goods are delivered to the assessee, though the invoices may be sent by the 
BUppher later (12) 

The computation of income may be made on the basis of the method of account 
ing regularly adopted by the assessee even though the method is neither purely 
cash nor purely mercantile but 13 hybrid or a mixture of the two methods(13) 

That the regular method is unscientific or anomalous is immaterial for the purpose 
of this section which only requires the method to be such that the real income, 
profits and gams can be properly deduced therefrom(14) The name by which 
a method is called is an immaterial consideration, and it is equally immaterial 
whether the ByBtem adopted by the assessee conforms to the requirements of a 


(7) Cf Feroi Shah r C I T 1033 
ITR 219 225 (PC) 

(8) 1945 ITR 224 227 overruling 
Jagmandar Das v C I T 1935 ITR 
140 

(9) See also Keshao Alxlis Lid v C I T 

[19631 23 ITR 230 239 (SC) Central 
Distillery & Chemical TForls Lid v C I T 
[1955] 27 ITR 100 107 Prasad 

Oupla v C l r 31TC 406 415 and the 
other cases cited below m notes (22) and (23) 
on p 446 and the definition of paid 
in see. 10(5) 

(10) Calcutta Co Ltd v C I T [1053] 
24 11 R 454 The obtter dicta in this case 
at p 4C9 that under the mercantile system 


even that expenditure in respect of which 
liability has been actually incurred cannot 
be allowed under sec 10(2) (xv) unless pay 
ment has been made are it is submitted 
incorrect 

(10a) Rajarathina badar A. Sons v 
C 1 T [1956] 29 I T R 834 

(11) Per lvania J In re Kamdar 1940 
ITR 10 51 2(FB) 

(12) beu> Victoria Hill* Co v C I T 
[1952] 21 IT R 567 

(13) Dhaleshtoar Prasad r C I T 1938 
IT R 71 87 (F B ) C I T v Smgan Dai 
1945 ITR 224 2-7/8 (F B ) 

(14) Dhahcshvar Prasad v C I T 1938 
ITR 71 79 89 (FB) 
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13 known method of nccounting(15) Converse^, even if the method regularly 
adopted by the assessee is a well recognised method of accounting —e g, the Xifo 
or last m first out sj&tem or tho “base Block system”,—it Bhould still be rejected 
by the Income tax Officer if it docs not afford a true picture of the profits m any 
one 3 car of chargc(lG) 

What the Income tax Officer has to consider is not the system of accounting 
followed b} the asscssce as regards a particular business transaction in respect of 
which proper entries ran} not have been made m the regular accounts but the 
B)stem of accounting gcncrall} adopted by the asscssce m respect of all his business 
transactions(17) Howcrer, an assesseo may employ one method of accounting 
for one part of hi3 business or one class of customers and a different method for 
another part of his business or another class of customers, and if he emplojs 
such different methods regularly and consistently, the profits would ha\e to be 
computed m accordance with the respective methods, provided the result is a 
proper determination of tho true profits(18) In this connection it may be noted 
that sec 10(2)(xt) (which grants an allowance m respect of bad debts) clearly 
contemplates accounts in respect of different parts of the same business being kept 
on different bases 


A firm cannot claim to bo assessed on the aggregate of the amounts drawn by the 
partners m a jear out of the firms profits as representing the firms professional 
or business income m that jear ‘Withdrawals' by partners is not a method of 
keeping accounts within the meaning of this section and the fact that a firm had 
been assessed in past jears on the footing of such withdrawals in each year cannot 
make it ‘a method of accounting regularly employed by the assessee '(19) 

Under sec 4(1) profits are chargeable when they accrue or arise or are recened 
The effect of this section is that the assessee’s choice of the system of accounting 
determines whether profits are to be actually charged when they accrue or when 
they are recen ed or at some other point of time(20) The English statutes do not 
contain any provision analogous to this section and English cases deciding that 
receipt is the sole test of taxability would not apply under this Act(21) If the 
assessee s accounts are kept on the mercantile basis the income would be taxable 
when it accrues or is earned irrespective of receipt(22) the charge bemg on the net 
"book profits (23) ‘Although an unpaid debt is not income it may be profits 
and gains if it is treated as profits and gams m the system of accounting adopted 
by the assessee (24) Even if a certain amount of mcome earned is not likely to 


(15) Fero- Shah y C 1 T 1933 IT B 
219 225 (PC) 

(16) Minister of National Revenue y 
Anaconda American Brass Ltd [1956] 30 
T T R 84 (P C ) Patrick v Broadstone Mills 
Ltd [1954] 25 I T B 377 (C A ) 35TC 44 

(17) 0 I T v Jug Sah Mum Lai San 

1939 I T R 522 534 _ _ 

(18) Falehchand ChhaXodilal v C I i 
1945 ITP 19S 202 C / T r M A L 
Chethar Firm 1935 IT R 193 

(19) In re Motichand <t Devidas IS4o 
ITR 634 542 

(20) Falehchand Chhakodilal y C I T 
1945 IT R 198 Cf Jugal Kishore MuLal 
rni y C I T 6ITC 184 

(21) C I T v Smgan Bai 1945 IT R 

224 231/2 (FB) See further ante under 
sec 4(1 )(a) Receipt is not the sole test of 
taxability p 158 n 

(22) C I T v Tkiagaraja Ckeity &■ Co 


[19o3] 24 I T R 525 (S C ) Keshav Mills 
Ltd V C I T [1953] 23 IT R 230 239 
(S C) C I T v Smgan Bat 1945 I T R 
224 (F B ) overruling Jagmandar Das v 
C I T 1935 ITR 140 Dhakeshicar 
Prasad v C I T 1936 ITR 71 81 (F B ) 
B G a A {Punjab) Ltd v C I T 1937 
ITR 279 (F B ) Ramkumar Kedarnalh v 
C IT 1937 ITR 261 Subramanyam 
Chetlutr v C I T 2 ITC 365 (FB) 
Foster v C I T 3ITC 43 o In re Krishna 
d Co 1939 ITR 513 See also Fero Shah 
y C I T 1933 ITR 219 (P C) and the 
cases cited in the next foot note 

(23) Shiva Prasad Oupta y C I T 3 
ITC 406 415 Aantealnen Hamir Singh v 
C I T 193S ITR 675 684 Ahmad Dm 
Alla Ditta v C I T 1934 ITR 369 
375 

(24) Per Beaumont C J Ramkumar 
Ktdarwdh y C I T 1037 ITP 261 266 
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be realised it must nevertheless be included in accounts maintained on the mer- S 13 
cantile basis, though it may be open to the assessee in such a case to claim, under 
sec 10(2)(w), an allowance in respect of the same amount as a bad debt(25) On 
the other hand if the accounts are maintained on the cash basis, income would be 
chargeable only if it vs received m the relevant accounting year(l) Under the 
cash system income when received may attract tax even if the source of the income 
has ceased to exist at the time of the receipt, and all admissible expenditure must 
be allowed m the jear in which it is actually disbursed, irrespective of the question 
when the liability to paj the samo arose(2) 

If an assessee ha3 been taxed m respect of “booh profits” which have accrued 
but have not been received, he cannot be taxed on the same sums of money when 
they are actually received in a later year of assessment A man cannot be taxed 
twice over m respect of the same incomc(3) 

Receipts earned to suspense account —Under some hylmd B) stems of book 
keeping, income is chargeable when it arises 1 e when the method of accounting 
shows it in the shape of profits and gams {which may be some years after the income 
has accrued and has been received) An assessee may hold all or some of his realisa 
tions in suspense and show them m the accounts as income or profit in a later year , 
in which event the amounts would bo chargeable m such subsequent year m which 
the final impress of profit is, so to speak stamped upon them(4) In C 1 Tv 
Maharajadhiraja of DaTbhanga(5), the assessee entered into money lending transac 
tions and kept a deposit register m which payments made by debtors were recorded 
but without any allocation between principal and interest Subsequently, if and 
when allocation waB made an entry m respect of the interest portion of such pay 
ments was made m the interest ledger as well as in the mterest account of the 
general ledger This allocation was made, not necessarily in the jear m which the 
money was actually received by the assessee but sometimes m the following year 
and sometimes Bev eral) ears later In the relevant assessment year the Income tax 
Officer took first the amount which was allocated to mterest and credited in the 
interest register in the previous year and which had not borne tax, he next examined 
the deposit register and m the case of sum3 there shown as received m the previous 
year but from which no allocation had been made to interest account he hims elf 
calculated the proportion of each receipt which represented mterest and added the 
result to the figure obtained from the mterest register The Privy Council upheld 
the assessment ‘What the Officer is directed to compute is not the assessee s 
receipts but the aBsessee s income(6) and in dubio what the assessee himself chooses 
to treat aa income may well be taken to be income and to arise when he so chooses 
to treat it Their Lordships see nothing contrary to principle in the com 
putation of an assessce’s total mcome for a particular year as consisting in part 
of actual receipts in that jear and m part of sums carried by the assessee 
to income account m that year out of the receipts of previous years which 


(25) Ramlcumar htdamalh v C I T 
ibid Ahmad Dm Alla fiilta v C I T 1934 
ITR 369 376 B C Q A (Punjab)Ltd 
v C 1 T 1937 ITR 279 298 300 
(FB) 

(1) C I Tv Maharajadhiraja of 
Darbhanga 1B33 ITR 94 100/1 (PC) 
Raja Raghunandan Prasad v C 1 T 1933 
HR 113 117 119/20 (PC) Ratanchand 
Lallumal In re 1936 ITR 1S9 Maharaja 
Kamakhya harain Singh v C / T 1942 
ITR 177 

(2) Per Kama J In re Kamdar 1946 


ITR 10 52 (F B ) See also the definition 
of paid in sec 10(5) 

(3) C I T v Mulha Sanarayudu 2 
ITC 208 See also C T 1 8 Chettyar 
Firm v Cl T 4ITC 160 and ante under 

Double taxation p 6 Contra I R v 
Morrison 17 T C 325 

(4) Comre of Taxes v Melbourne Trust 
Ltd 1914 AC 1001 1011/2 (PC) 

(5) 1933 ITR 94 

(6) Cf PrdbKat Chandra Barua v C I T 
5ITC 1 6 (PC) and Dhalethu.ar Prasad 
v C 1 T 1936 ITR 71 80 
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S 13 known method of nccountmg(15) Conversely, even if the method regularly 
adopted by the assesseo is a well recognised method of accounting —eg, the Lifo 
or last in first out system or the "base Btoch system',—it should still be rejected 
by the Income tax Officer if it docs not afford a true picture of the profits in any 
one year of charge(16) 

What the Income tax Officer has to consider is not the system of accounting 
followed bj the assessee as regards a particular business transaction in respect of 
which proper entries may not have been made in the regular accounts but the 
Bystem of accounting generally adopted by the assessee m respect of all his business 
transactions(I7) However an assesseo may employ one method of accounting 
for one part of his business or one class of customers, and a different method for 
another part of his business or another class of customers and if he employs 
such different methods regularly and consistently, the profits would have to be 
computed in accordance with the respective methods, provided the result is a 
proper determination of the true profits(18) In this connection it may be noted 
that sec 10(2)(xi) (which grants an allowance in respect of bad debts) clearly 
contemplates accounts in respect of different parts of the same business being kept 
on different bases 


A firm cannot claim to bo assessed on the aggregate of the amounts drawn by the 
partners m a year out of the firm’s profits as representing the firm s professional 
or business income in that jear ‘ Withdrawals’ by partners is not a method of 
keeping accounts within the meaning of this section and the fact that a firm had 
been assessed in past years on the footing of such withdrawals in each year cannot 
make it ‘a method of accounting regularly employed by the assessee ’(19) 

Under sec 4(1) profits are chargeable when they accrue or arise or are received 
The effect of this section is that the assessee’s choice of the system of accounting 
determines whether profits are to be actually charged when they accrue or when 
they are recen ed or at some other point of tune(20) The English statutes do not 
contam any provision analogous to this section and English cases deciding that 
receipt is the sole test of taxability would not apply under this Act(21) If the 
assessee’s accounts are kept on the mercantile basis, the income would be taxable 
when it accrues or is earned irrespectn e of receipt(22) the charge being on the net 
“book profits (23) ‘ Although an unpaid debt is not income it may be profits 

and gams if it is treated as profits and gams in the system of accounting adopted 
by the assessee "(24) Even if a certain amount of income earned is not likely to 


(16) Fero Shah v C J T 1933 ITR 
219 225 (P C ) , „ 

(16) Minister of National Beienue v 
Anaconda American Brass Ltd [19o6J 30 
I T P 84 (P C ) Patrick v Broadstone Mills 
Ltd [1954] 25 I T P 377 (C A ) 35 T C 44 

(17) C 1 T v Jug Sah Mum Lai Sah 

1939 ITR 522 534 ^ 

(18) Fatehchand Chhakodilal v C I T 
1945 IT R 198 202 C I T v M A L 
Cheltiar Firm 1935 ITR 193 

(19) In re Molichand <L Devidas 1946 

ITR 534 542 , , _ _ _ 

(20) Fatehchand Chhakodilal v C l T 
1945 ITR 19S Cf Jugal Ktshore Muhat 
Lair C I T 6ITC 184 

(21) C / T v Singan Bai 1945 ITR 
224 231/2 (FB) See further ante under 
sec 4(l)(o) Receipt 13 not the sole test of 
taxabihtv p 158 

(22) C I T v Thiagaraja Che tty «t Co 


[1953] 24 I T R 625 (S C ) Keshan Mills 
Ltd v C I T [1953] 23 IT P 230 239 
(SC) C 1 T v Singan Bai 1945 ITR 
224 (F B ) overruling Jagmandar Das r 
C 1 T 1935 ITR 140 Dhakeshwar 
Prasad v C I T 1936 ITR 71 81 (F B ) 
B C O A (Punjab) Ltd r C I T 1937 
ITR 279 (F B ) Pamkumar Kedarnalh v 
C 1 T 1937 ITR 261 Subramanyam 
Chettiar v C I T 2 ITC 365 (FB) 
Foster v C I T 31T C 435 In re Krishna 
<L Co 1939 ITR 513 See also Fero Shah 
v C I T 1933 ITR 219 (P C > and the 
cases cited in the next foot note 

(23) Shiva Prasad Oupta v C I T 3 

ITC 406 415 Kanwalnen Eamir Singh r 
C I T 193S ITR 675 684 4 kmad Din 

Alla Ditta v C I T 1934 ITR 369 
375 

(24) Per Beaumont C J Bamkumar 
Kedarnalh v C I T 1937 ITR 261 266 
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13 havo been held in suspense and no part of which has previously been returned as 
income ”{7) 


But it must bo noted that it is onlj- where, according to the system of account 
mg adopted b) the assessee allocations are made not m tho 3 ear when the amount 
is received but in a later year that the income ao allocated may be taxed as the 
income of such later }ear( 8 ) Under the pure mercantdo system, income can be 
taxed only as the income of the 3 car of accrual and under the pure cash system 
only as tho income of the year of receipt Tho mere fact that certain income has 
jescaped tax m tho relevant assessment year, because of a device adopted by the 
lasscssco or otherwise docs not entitle the Ilovcnue to assess the same as the income 
W any subsequent year when the mistake becomes apparcnt{9) (See further under 
\sec 3 ‘Each 3 ear is a separate, self-contained period ” p 71) Sundarly income 
would bo held to accrue despite tho fact that the dobtor by whom the amount of 
incomo is pa) able carries the amount to a suspense account and withholds payment 
on account of a pending disputc(lO) Likewise, an asscsseo who maintains his 
accounts on tho mercantdo or cash basis cannot general!) speaking escape tax 
by canning profits which havo accrued or been received to a suspense account(ll) 
though in tho special circumstances of a caso an assessee may be permitted to carry 
a part of his receipts to reserve and exclude it from the computation of 
profita( 12 ) 

Method of accounting cannot affect ambit of taxation —Under 
this section the asscsscc’s regtdar method of accounting determines the mode 
of computing tho taxable income but it does not determine or even affect 
the range of taxable income or the ambit of taxation The provision for computa 
tion of incomo contained in this section cannot derogate from the provisions of the 
charging section In other words, the charge on income accruing or received in 
India imposed by sec 4(1) cannot be avoided by any method of accounting The 
chargeability of income received m India under sec 4(l)(a), cannot be escaped 
on the ground that the assessee s regular method of accounting is mercan 
tde(13) nor can the chargeability of mcome accruing in India, under sec 4(l)(c) 
be escaped on the ground that the assessee maintains his accounts on the cash 
system 

Casual departure from regular method of accounting not per- 

jnjfted_The Income tax Officer even where he accepts the assessee s method 

of accounting is not bound by the figure of profits shown in the accounts The 
assessee cannot escape liability to tax by omitting to make an entry or making 
a wrong entry in the accounts The date of taxability of mcome is the date when 
the appropriate entries are made or should be made in the accounts in accordance 
with the method of accounting regularly employed by the asses3ee(14) The 


(7) See further ante pp 163 4 

(8) Ratanchand Lallumal In re 1936 
ITR 189 200 

(9) Ratanchand Lallumal In re ibid 
Jagannath Ram Dayal y C I T 19501 TR 
375 Amrxt Woman y C I T 1937 ITR 
721 Muhammad Ibrahim v O I T 1942 
ITR 64 C I T v Jug Bah Muni Lai Sah 
1039 ITR 522 See also Debaprasanna 
Muhhtrji y C I T [1951] 20 ITR 293 
A re assessment may however be made 
under eec 34 where mcome has escaped tax 

(10) C I T v Thiagaraja Chetty <L Co 
ri9o31 24 I T R 525 (S C ) 

(11) B C O A ( Punjab ) Ltd y C I T 
1937 ITR 279 Maharaja Kamakhya 


Naram Singh v C I T 1942 I T R 177 
Debaprasanna Mulhtrj i v C I T [1951J 
20 ITR 293 

(12) CWenv I R 19 TC 155 See also 
Comrs of Taxes v Melbourne Trust Lid 1914 
A C 1001 (P C ) 

(13) Keshav Mills Ltd v C I T [1953] 
23 ITR 230 (SC) 

(14) C I T Y Maharajadhiraja of 
Darbhanga 1933 I T R 94 101 (PC ) Fero 
ShahY C I T 1933 ITR 219(PC) In re 
Ratanchand Lallumal 1936 ITR 189 200 
Kanwalnen Hamir Singh Y C I T 1938 
ITR 675 685 Subramanyam Chetliar v 
C I T 2 IT C 365 Foster v C I T 3 
ITC 435 
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substantu e part of the section makes it clear that the income is to be computed S 
*'tn accordance with the method o{ accounting regularly employed The Income 
tax Officer may include in the computation of income an amount which docs not 
figure m the accounts but the inclusion of which is required by the assessee’s method 
of accounting, that is to say, the Income tax Officer may, without deviating from 
the assessce's method-, make such adjustments m the profit and loss account as are 
necessary for giving full and true effect to that method itself(15) Having adopted 
a regular method of accounting the assessee cannot bo allowed to change it or depart 
from it for a particular 5 ear or for part of the > ear or m respect of particular traosac 
tions(16) The burden of proving that there has been a change in the method of 
accounting is on the Department 17) The assessee’B departure from his own 
regular method cannot be justified on the ground that a similar departure in a 
prior jear had been made by the assessee without any protest on behalf of the 
Department(18) Likewise if the Income tax authorities have accepted the 
assessee’s system of accounting and taxed him on that basis for a number of years 
they cannot suddenly seek to tax him on a different basis in a particular year(19) 

For instance, where an assessee who had adopted the mercantile system of account¬ 
ing had been taxed lor several j ears on the accrual basis it was held that it was 
not open to the Department to turn round and tax him on the cash basis m tk* 
jear in which he received some mcome which had escaped tax m the year of accmik 
so as to get over the period of limitation prescribed by sec 34 for aaseasasst c r 
income which had escaped tax( 20 ) 


Bona fide change of method — Sarupchand v C I T{21) it z d-xr 
authority for the proposition that it is open to an assessee to mb a e'era r j-* » 
of the regular method adopted by him up to that time provided L» sitazas tzr 
Department on proper e\ idence that he has in fact change ti* r -- j£ 
accounting and has not merely abandoned or change it*fo- a cy—iJ vrxnZ Z' 
smt his own purposes(22) A bona fide change of the reguLr ci 
must he accepted by the Department and may be given *r rr? <■ 

may be necessary for preventing escape from taxation cr drCr 
But even bona fide changes if too frequent, would <L>sni^r z-sxr» 

his yearly mcome computed in accordance with hr, own zurlcr-’ zrA 

would justify an assessment under the Proviso, fo'tnc^rt^ss^i 
method of accounting prevails only if it has been r j 

intention of the legislature in enacting Section 13 wxit_ar 
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• 13 the assessco should bo entitled to make use of any method of accounting that he 
chooses to adopt but he must follow the selected method ‘regularly ’ and js not 
to be allowed to change his 8} stem of book keeping from j car to year or bo frequently 
as to present a fair estimate of his income, profits and gams de onno in annum 
from being ascertained’ (25) The Income tax Officer’s acceptance of, or refusal 
to accept, the new method adopted b) the assessee, may be questioned on an appeal 
to the superior officcrs(l) 


Computation of business profits —Lord Justice Moulton said in 
Bo Spanish Prospecting Co Lid (2), '“Profits' implies a comparison between 
tho state of a business at two specific dates usually separated by an interval of a 
} ear The fundamental meaning is tho amount of gain made by the business during 

tho ) car This can only be ascertained bj a comparison of the assets of the business 
at the two dates” Iheso observations have been frequently cited and relied 
upon(3) But A3 tho House of Lords pointed out m Naval Colliery Co Ltd v 
I Jl (4) tho principle stated by Lord Moulton, which may have application m 
certain cases, cannot be mm ersally applied and indeed at needs material modifies 
tion(5) Lord Moulton himself pointed out(G) that the rule ceases to apply where 
the rights of the Revenue are involved For the purposes of the Income 
tax Act, it would be more accurate to say that the businessman pays on 
what he gets less the current expenses for getting it and the proper statutory 
allowances!?) 


In British South Africa Co v C J T (8), the assessee company, which traded 
in mining rights and concessions acquired numerous mining rights and concessions 
over various territories together for a lump sum and realised some of them in the 
relevant accounting year The profits on the realisation arrived at by deducting 
an appropriate amount for the cost of acquisition from the sale proceeds, was held 
to be taxable as business income Viscount Simon delivering the judgment of 
the Board said that the fact that it was impossible to allocate any part of the cost 
to any one or any block of the individual tradmg assets which had been acquired 
by the company together, did not in law entitle the company to have the assessment 
of its profits postponed until the whole of the unrecouped balance of expenditure 
had been made good and thereafter to have all receipts assessed m full From the 
point of view of accountancy there might be no other way of finding the company a 
ultimate profit and equally it might be a convenient arrangement if the taxing 
authority chose to adopt it but it was impossible to find support for it in terms of 
the statute under which the income of a particular year should be ascertained by 
applying the relevant statutory provisions as best they could be applied Like 
wise the Patna High Court held in SuJchdeodas Jalan v C I T (9) that in the case 
of a contractor the profits may be determined each year though the contract may 
take several years to be completed and payments thereunder may also be received 
by the assessee in several years_ 


(25) CITvPLSM Concern 1934 
ITE 417 420 (FB) 

(1) Sarupchand r C I T 1036 ITR 
420 423 

(2) [1911] I Ch 92 98 

<3) See E D Sassoon d Co Ltd v 
0 I T [1954] 26 ITR 27 46 7 (SC) 
Beniram Moolchand v C I T [1954] 25 
ITR 287 301 J d R O Kane d Co v 
J R 12 TC 303 337/8 (It) In re 
Chouthmal Colapchand 1938 ITR 733 
744/6 and Dhakesktcar Prasad v C I T 


1936 ITR 71 76/7 

(4) 12 TC 1017 1047 

(5) See also Board of Revenue v Anna 
chalam Cheltiar 11T C 75 (F B ) In re Tala 
Industrial Bank Ltd 1ITC 152 169/60 

(6) [1911] 1 Ch 92 101 

(7) Atlanta Co Ltd v Bell [1904] 2KB 
666 671 on appeal 5 TC 172 (HL) 
A aval Colliery Co Ltd v / R 12 TC 1017 
1048 (H L.) 

(8) 1946ITR Snppl 17 (PC) 

(9) [1954] 26 ITR 617 
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Anticipated losses in futuro and contingent liabilities —See ante S 13 
under sec 10 p 333 and p 367 

Profits of an isolated venture —In the case of a single venture 
m the nature of trade, the question of assessing profits would, as a general rule 
ansa only when the venture comes to an end or the entire cost is recouped See 
ante under “Single transaction, ’ p 162 and p 333 

Profits of trade in land and buildings —Several cases have arisen 
in England regarding the method of computmg profits of trading in land and 
buildings The speculative builder creates by his expenditure certain trading 
assets including completed houses So long as the houses are not sold or other 
wise disposed of, they go, like all other trading stock, mto his accounts at cost or 
market value, whichet er is lower{10) Where the freehold is completely disposed 
of, the value realised takes the place of the house and shows a profit or loss as the 
case may be(ll) But when instead of the house being sold it is let on a long 
term lease at a ground rent, there is not a complete but a partial realisation An 
interest is carved out of the freehold The residue of the complete freehold estate, 
which is not disposed of but retained by the builder is the freehold reversion which 
includes inter aha the right to the ground rent The realisable capital value of 
the freehold reversion or the capitalised value of the ground rent cannot be brought 
in as a trading receipt The re\ersion remains a part of the builder s unrealised 
stock in trade and must therefore be valued in the accounts, like other stock, at 
cost or market price whichever is lower(12) 

In Calcutta Co Ltd v C I T (13) the Calcutta High Court held that a dealer 
w land who sells plots in pursuance of a development scheme is not entitled to 
deduct from the sale proceeds, even under the mercantile system of accounting 
any amount on account of future expenses which have not been incurred and 
which only represent a contingent Lability 


Opening value of stock-in-trade Cost of acquisition — 
No gain or profit can be said to anso unless and until a balance is struck between 
the coBt of acquisition and the proceeds of sale(14) When Btock m trade ib pur 
chased and brought in the proper figure to be debited in the accounts is the actual 
cost of the Block to the assessee even though the ordinary market price at the time 
of the purchase might have been lower or higher(15) In Craddock v Zero Finance 
Co Ltd (16), Viscount Simon said '‘The_.profit_pr_lo3s_tq_a,trader in dealin g with 
his stock in traders armed at^fo r income tax purp gsea3y-Compartng-wha£jEi3 
BTock m fact co st .h im with what hesin fact realised, on resale It is unsound to 


(10) Hughts^r B Q VtUng A. Co Ltd 
1040 ITR Supp] 67 70/1 (HL) See 
post under Valuation of trading stock in 
hand at cost or market value p 463 

(11) For cases where buildings or land 
were sold with purchase price outstanding 
see Calcutta Co Lid v O I T [1953] 
24 ITR 454 Absalom v Talbot 20 TC 
168 (H.L ) Chibbelt v Harold Brookfield A. 
Son Ltd (In Liq ) 33 T C 467 (C A ) and 
John CronL d. Sons Ltd v Harrison 20 T C 
612 (H L) and see also ante under see 4 

Where a part of the price 13 unpaid, 

L 1G2 For cases where the sales were of 
da over which ground annuals or rent 
charges had been created sco John Emery 
A> Sons y I R 1036 ITR SuppL 8 20 


T C 213 (H L) and McMillan v / It 24 
TC 417 find see also note (3) on p 81 

(12) Per Lord Wright Hughes v B O 
lilting As Co Ltd 1940 ITI SuppI 67 
71 (H L) 23 T C 174 Heather v Itedfem 
As Sons Ltd 26 T C 119 Cf John Emery A, 
Sonsy I R 20 TC 213 (HX) 

(13) [1953] 24 ITR 464 

(14) British South Africa Co v C I T 
1946 ITR Suppl 17 (P C) 

(15) Osborne v Steel Barrel Co Ltd 24 
TC 293 307 (C A) C I T y KyauHaga 
Grant Ltd 1937 ITR 680 Cf East Khas 
Jhana Colliery Co v C I T 1943 ITR 
299 305 

(10) 27 T C 267 287 (H L.) 
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13 substitute alleged market values for what it w fact cost him ” In that case, the 
asscssce an investment dealing company, was formed to take over the speculative 
investments of another company which went into voluntary liquidation with a 
view to a reconstruction The inv estments were purchased by the assessee company 
at their cost price to the old compin), which was much above the market value 
prevailing at the time of the purchase by the assessee company The consideration 
was satisfied bj the asscssce company undertaking to discharge certain liabilities 
of the old compauy(17) and by the allotment of its share capital as fully paid 
to the shareholders of the old company Tho House of Lords held that the transac 
tion being a bona fide and genuine bargain, the assessee company was entitled to 
debit the agreed purchase price as the cost of the inv estments and the Department 
was not entitled to substitute a different figure alleged to represent the market 
value of the investments at the tune of purchase Lord Greene M R whose 
judgment was confirmed by the House of Lords said “It is I think, true as a 
general proposition that where a company acquires property for fully paid shares 
of its own the price paid by the company w pnma facie the nominal value of the 
shares ”(18) But different considerations apply where assets which a company 
proposes to acqmre for shares are deliberately overvalued for the purpose of issuing 
an inflated amount of share capital or issuing shares at a discount In Murphy v 
Australian Machinery & Investment Co Ltd (19) the assessee company sold mining 
interests to a number of other companies which were formed for the purpose m 
consideration of those companies allotting their fully paid shares to the assessee 
company The aggregate face value of such shares was a deliberately inflated 
figure far in excess of the true value of the mining interests The assessee company 
aftcxwards sold those shares The Court of Appeal held that in computing the 
assessable profits of the company from the sale of shares the amount to be deducted 
as the cost of the shares to the assessee company was not their par value but 
the true value of the mining interests at the time of their sale to the other 


compames 

Difficulty may arise in determining the cost of particular items of stock where 
numerous varieties of assets are bought for a lump sum or the consideration for 
the purchase does not consist of only a definite amount In British South Africa 
Co s casc(20) which has been noted above numerous items of stock in trade were 
purchased for a lump sum and the Privy Council held that the Department Bhoufd 
disintegrate the cost of acquisition and apportion it properly and reasonably 
among the various items As Viscount Simon Baid m Gold Coast Selection Trust 
Ltd v Humphrey{ 21) ‘ if the asset is difficult to value but is none the less of a 
money value the best v aluation possible must be made "V aluation is an art not 
an exact science Mathematical certainty is not demanded nor indeed is it 
possible In Osborne v Steel Barrel Co Ltd (22) the assessee company acquired 
stock in trade along with capital assets for a lump sum paid partly in cash and 
partly by the allotment of its shares as fully paid to the vendor The Court of 
Appeal held that it was for the Department to apportion the consideration and 
allocate a part of it to the stock m trade taking the par v alue of the shares os 
part of the price paid bj the company It was further held that m the absence of any 
evidence as to the value of the capital assets or that the aggregate value of the 
assets exceeded the total price paid the Department was justified in proceeding on 
the footing that the v alue of the assets acquired by the company was no more than 


(17) Cf J <L M Craig ( Kilmarnock ) 

Ltd v CowperthiraiU 13 TC C27 where 
also the liabilities of the vendor company 
trere taken over , _ , 

(18) 27 TC 267 278 Seo also Osborne 


v Steel Barrel Co Ltd 24 TC 203 307 (OA ) 

(19) 30 TC 244 

(20) 1946 ITR Suppl 17 (PC) 

(’1) 1949 ITR Suppl 19 20 7 (II L) 
(22) 24 TC 293 
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what it paid for them and accordingly taking the market value of the stock as S, 13 
pnma facie its cost to tho companj In J tC M Craig ( Kilmarnock ) Ltd \ 
Cowpcrthu:aitc(23) tho consideration paid by the asscssee for the purchase of stock 
in trade and fixed assets of a going concern included, in addition to a sum of cash, 
a covenant for indemnity in respect of unascertained liabilities of the vendors 
To make pro\ ision for the liabilities which wero indefinite as to amount and which 
were part of the cost of acquisition to the assessec(24), the assesseo was permitted, 
having regard to the special facts of tho case, to write up the original arbitrary 
valuation of tho Btock to tho estimated market value In Bennett, Osicald & 
TForsIcW v Bcnnet[25) the assessees who carried on tho trado of builders and land 
developers, bought a plot of land for the expressed purchaso price of £15,000 
Under tho agreement of purchaso they further undertook to pa) the son of 
tho \endor a minimum sum of £25 000 as and when they resold the wholo 
of the land It was held that tho cost of acquisition to tho assesses was 
£40 000 


Capital investments converted into stock-m-trade —Where an in¬ 
vestor con\erts his capital assets into stock m trado and starts dealmg in them, 
the taxable profit on the_ sales must bo determined by deducting_from_the sale 
proceed s tho irmfctjc alue of the nssQfs~at_tho date~0fjhcir coniersion into stock 
m tfad g4smco tHaTTnhe"cosUto tho business) and not the Original cost to the 
in\estor(25a) 


Valuation of trading stock in hand at cost or market value —The 
basis on which stock in hand is valued is part of the method of accounting(l) 
T he valu s^of—tho-jmasol d stock tn trade in h and is an essential item in the 
computation of the profits or losses for a pcriod(2) The reason is that profits 
maj exibCW kind as well as m cash and realisation may be only tho com ersion 
of profits m kind into profits in cash (3) But, as tho Supremo Court pointed 
out m Chamrup Sampalram v C I T (4) it is a misconception to think that any 
profit arises out of tho valuation of the closing stock as the “source of the profit 
or that the situs of its arising or accrual is where the valuation is made Stock 
which the assesseo has contracted to purchase and which might have been appro 
pnated to the contract but the property m which has not passed to the assessee 
cannot be regarded as the assesseo s trading stock in hand and should not as a 
general rule be valued in the accounts as such(5) 


It is well established, both in England and m India that on general principles 
of commercial accounting m tho profit and loss account of a merchant s or manu 
facturer’s business, the values of tho trading stock m hand at the beginning and 


(23) 13 TC 627 

(24) Cf Craddock v 7too Finance Co 
Ltd 27 TC 267 237 (HL) where also 
tho liabilities of the vendor were taken over 
by the purchaser of the stock and formed 
part of tho cost 

(25) 21 T C 209 

(25a) C 1 T v SAirm&ai Kooka [19561 
30 ITR 753 

(1) Ramsicarup Bengahmal v C I T 
[1954] 25 IT R 17 25 

(2) Chamrup Sampalram v C J T 
[1953] 24 IT R 481 487 (S C) C l T 
v Chan <L Ram 1949 ITR 1 6 Mrs 
Alexander v C 1 T [1952] 22 IT R 379 


Patrick v Broadslone Mills Ltd [19j 41 
25 I T R 377 (C A ) See also C I T v 
Ahmedabad New Colton Mills 4 IT C 245 
(PC) Radhakisan Ramnaram v C I T 
3 I T C 366 and Hudson v II nghtson 26 
T C 55 60 The rule stated in the text 
does not apply to assets other than stock 
in trade Abbott v Albion Greyhounds (Sal 
ford) Ltd 1947 ITR Suppl 46 26 T C 390 

(3) J 4. R OKane r I R 12 TC 
303 338 (II L) 

(4) [1953] 24ITR 481 487 

(5) Benjamin Smith <L Son v I R 139 
LT 97 (HL) See also Edward Collins 
A. Sons v / R 12 T C 773 
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13 at the end of the accounting }ear should he entered at cost or market value which 
ever is lower(G) —the market value being ascertained as at the close of the account 
mg year and not as at any intermediate date between the commencement and the 
close of the y ear(7) and the cost being either the actual cost of the closing stock 
or the average cost of the stocks purchased (8) This rule is obviously intended 
to bo in favour of the trader and enables him to distribute his loss more evenly(9) 
It is to be observed that allowing tho assessee to write down the stock when market 
value is lower than cost is in effect the allowance of a reserve for future unrealised 
loss and as such is an exception to the general rule that a precautionary reserve 
for anticipated los3 is not allowable and no unrealised loss can be set off against the 
profits of the accounting pcriod(lO) But whereas the assessee can thus get an 
allowance in respect of future unrealised loss, the Department is not entitled, by 
putting on the stock the market value where it exceeds cost, to brmg m and charge 
the unrealised notional profit(ll), unless the as3essee’s regular basis of valuation 
is market rate throughout Even if the method of valuation adopted by the assessee 
is a well recognised method of accounting for the corporate purposes of a trading 
company —eg the Lifo or Iast-m first out method or the base stock system’, 
—it should still be rejected by the Income tax Officer if it does not afford a true 
picture of the profits in any one year of charge(lla) 

The assessee is not bound to adopt either the average cost for all the items 
or the market rate for all the items of the stock m trade he is entitled to adopt 
regularly the lower figure for each item taken separately In C I Tv Chan A. 
Ram[V2,) the assessees were dealers in dyestuffs and chemicals comprising numerous 
items In valuing their opening and closing stock, the method regularly employed 
by them was to take the average cost or market value whichever was lower in 
respect of each separate item of the stock For the relevant period the average 
cost of the opening stock was in respect of all the items lower than the market 
rate and so the assessees valued the entire opening stock on the average cost basis 
At the time of valuing the closing stock, with regard to some of the items the market 
rate was lower and with regard to the other items it was higher than the average 
cost Therefore m valuing the closing stock the assessees took the average cost 
for those items of which the cost was lower than the market rate and adopted 
the market rate for the other items of which the market rate was lower than the 
average cost Held the assessee s basis of v aluation which was m accord 
ance with their regular method of accounting Bhould be accepted by the 
Department __ 


(6) Chatnrup Sampatram v C 1 T 
[1953] 24 ITR 481 (SC) Minister of 
National Revenue v Anaconda American 
Brass Ltd [1956] 30 I T R 84 97/8 (PC ) 
C I T v Chan A Ram 1949 ITR 1 5 
Whxmsltr A Co v I R 12 TC 813 823 
Hughes v B O UllinqJcCo Ltd 19401 TR 
Suppl 57 60 70/1 (EL) 23 TC 174 
185 195 See also Bngg Reumann A Co 
T / R 12 TC 1191 and C I T v 
Raipur Mfg Co Lid 1946 ITR 725 

(7) Asher Textiles Ltd v C 1 T [I9o2J 
22 I TP 125 

(8) Minister of Rational Revenue v 
Anaconda American Brass Ltd [1956] 30 
ITR 84 (PC) Concordia Corpn Ltd v 
C 1 T [1952] 22 IT R 344 Cf Ryan v 
AmUMUi 32 TC 275 (II[L > 

(9) Ramsirarup BengaUmal v O I J 


[1954] 25 ITR 17 24 C I T v Chengal 
varaya Cheity 2 I T C 14 18 

(10) Chatnrup Sampatram v C I T 
[1953] 24 I T R 481 485 (S C ) C I T 
v Chan A Ram 1949 I T R 1 6 Mhimsler 
v I R 12TC 813 827 See ante under 
sec 10(2) Anticipated losses in futuro 

p 333 

(11) Chatnrup Sampatram v C 1 T 
[19o3] 24 I T R 481 485 (S C ) C 1 T 
v Chan A Ram 1949 ITR 1 7 Hughes 
v B G Citing A. Co Ltd 1940 ITR 
Suppl 57 60 (HL) 23 TC 174 185 

(11a) Minister of Rational Revenue v 
Anaconda American Brass Ltd [19j 6J 30 
ITR 84 (P C) (Lifo method) Patrick r 
Broadstone Mills Ltd [19^4] -5 I T R 377 
(C.A ) 35 T C 44 (base stock method) 

(12) 1949 ITR 1 
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To \ alue the closing stock of a year at the same figure as the opening stock S 13 
of that year, irrespective of the cost or market value at the close of that year is 
not a proper method of accounting(13) On the other hand, it is obvious that 
the closing stock of a year is the opening stock of the next year, and the valuation 
placed by the assessee upon his closing stock of a year should be adopted by him 
as the -valuation of the opening stock of the next year(14) In G I Tv Chengal 
varaya Ghetty(lb) an assessee, who had valued his closing stock in hand in a certain 
year at the market price as being lower than the cost, was held not entitled to take 
the cost price of the same stock as the \alue of the opening stock of the next year 
but bound to adopt the market price on the basis of which he had been assessed 
in the preceding year To hold otherwise would be to permit the assessee to debit 
himself over again with the same anticipated loss on the same goods for perhaps 
a number of years(16) But if the closing stock of the year next preceding the 
relevant accounting year has been unden alued the Income tax Officer may rectify 
the mistake by placing a proper valuation upon the stock at the beginning of the 
relevant accounting year(17) 

Even if an assessee m a quondam Indian State was not valuing his stock m 
hand in years prior to the extension of the Act to that State he is entitled to adopt 
one of the proper methods of valuation for the purposes of the first and subs quent 
assessments under the Act(17o) 

Regular basis of valuation must be adhered to —Under this 
section the assessee is free to adopt his own method of accounting and instead 
of valuing the stock at cost or market price whichever is lower, the assessee may 
regularly employ the method of valuing it only at cost both at the beginning and 
at the end of every year, irrespective of fluctuations m the market value (18), or 
always at the market rate irrespective of the question whether it is higher than 
cost But whichever basis of valuation is adopted, it must be adhered to 
consistently casual departure from the regular basis of valuation cannot be 
permitted(19) “The one thing that is essential is that there should be a definite 
method of valuation adopted which should be carried through from year to year 
bo that in case of any deviation from strict market values in the entry of the stock 
at the close of one year it will be rectified by the accounts in the next year’ (20) 

The onus of proving that the regular basis of \ aluation has been departed from 
is on the Departmental) 

Valuation of stock withdrawn from busmess —In Sir Kilahhai 
Premchand v 0 I T (22) the Supreme Court held that if the stock m trade was 
entered in the accounts at cost and carried forward from year to year at cost it 
must be taken out of the accounts also at cost when it is withdrawn from the 


(13) Asher Textiles Ltd v C I T 
[1952] 22 IT R 125 

(14) In re Chouthmal Golapchand 1933 
IT R 733 743 Ramsxcarup Bengahmal v 
C J T [1954] 25 I T R 17 See also Steel 
Barrel Co Ltd v Osborne 30 T C 73 

(15) 2 ITC 14 referred to by SC 
Chamrup Sampatram v C I T [1953] 24 
ITR 481 48G 

(16) Supra 2 ITC 14 19 

(17) Ahmedabad Aeifl Cotton Mills v 
Cl T 3 ITC 91 101 lOo affirmed 4 
ITC 245 (PC) See also the other cases 
cited post under Undervaluation or 
arbitrary valuation p 456 


(17o) C I T v htshenlal Badnlal [1956] 
29 ITR 443 

(18) C I T v I isweswardas OoLuldas 
1946 ITR 110 In re Chouthmal Qolap 
chand 1938 ITR 733 

(19) C I T v V tsicesicardas OoLuldas 
1946 ITP 110 See also ante under 

Casual departure from regular method of 
accounting not permitted p 448 

(20) Per Lord Buckmaster C I T v 
Ahmedabad Beta Cotton Mills 4 ITC 245 
(PC) 

(21) Ramsirarup BenfjaJimal v <7 1 T 
[19»4]25ITR 17 22 _C 

(22) [19o3j 24 1T R „0G 
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S 13 business(23) But jn the United Kingdom the House of Lords took a different 
Prov view and held that where an assessee withdrew some horses from his business of 
running a stud farm and used them for his non taxable activity of racing as a 
recreation, the amount to be brought into the accounts of the business was not the 
cost of breeding the horses but their market value(24) 

Sale at concessional price —Where goods are sold at less than their 
market value in the absence of evidence to show either that the sales were sham 
transactions or that the market prices were in fact paid by the purchasers the mere 
fact that the goods were sold at a concessional rate to benefit the purchasers at 
the expense of the vendor would not entitle the Department to assess the difference 
between the market price and the price paid by the purchasers, as the income of the 
vendor(24o) 

Sale to limited company consisting of vendors as shareholders — 
See ante under sec 3 p 107 

Undervaluation or arbitrary valuation —Arbitrary valuation of stock, 
regardless_of.Jhe„coat-or-marhet_yalue, must be"rejected "da~a’ri ~iinp7dper 
method of accounting even if it is adopted by the assessee umformlv year after 
year(246) The assessee may value his stock in trade,either at cost or at market 
jrote , but be~is - hot“eSti£IeH Io_yaluc^it_below,both In cases of undervaluation, 
“the Income tax Officer should reject that part of the assessee s method and proceed 
to compute the income on the basis of a proper valuation m exercise of his powers 
under the Proviso(25) In. C I T \ Sarangpur Cotton Mfg Co (1) the a«sesseei 
had for years past adopted regularly the method of valuation of stocks by taking 
eome price well below both cost and market price and they followed this method 
in the relevant accounting year The object of the strident undervaluation was 
the creation of a ‘ secret reserve” which involved the retention of profits so as 
not to be included m the profits shown to the shareholders by the profit and loss 
account and the balance sheet but which constituted part of the taxable profits 
The Income tax Officer without applying his mind to the question whether the 
true profits could be deduced from the method of accounting regularly employed 
bv the asoessecs accepted the accounts and held the asscssees bound bv the figure 
of profit ehown in the accounts The Privy Council held that the profit shown 
in the profit and loss account and the balance sheet was not tho true figure for 
income tax purposes The Income tax Officer could not reasonably conclude 
that the true profits could be properly deduced from a gross undervaluation ” 
Where the opening as well as the closing stock for the year 13 undervalued 
the Income tax Officer should not revalue tho closing stock only at its true value, 
while declining to revalue the opening stock also on the same basis for, obviously, 
proper "valuation at one end and undervaluation at the other would not disclose 
the true profits of the year( 2 ) 


Proviso —Income-tax Officer's power to compute profits on his 
own basis —In two cases—(a) where no method o! accounting has been 
regularly employed bj tho assessee and (b) where the method employed is such that 


(23) See also In re Chovlhmat Golapehand 
1033 ITK 733 where Block in trade was 
divided among partners on dissolution of 
tho firm For the converse case of capital 
assets converted into stock in trade fee 
C I T ▼ SAtnntni Loola (19-.0) 301T It 

“f_4) Sharttyr [Rmflerfl936JWITH 
002 30 TC 273 


(2 ta) Sri Jtamahruja Choodamhkai JUiIU 
Ltd v C I T flOjo] 28 I T It 032 
(246) CAhaoni Lai Prajdat r O I T 
(I957J 311T R 597 

(So) C 1 T r A^nc'aimSITn 235 

(1) 1933 1Ttt 30(PC) 

(2) C I T v Ahmrdabad Sew Colton 
ItilU Co Ltd 4 ITC 215 (PC) 
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the income, profits and gams cannot properly be deduced therefrom—the Income S 13 
tax Officer is bound under this Proviso to computo the income upon a basis and Prov 
in a manner determined by himself(3) The Income tax Officer must give a definite 
finding that the case falls within one or the other of the two categories covered 
by this Proviso(4) The asscsseo’s method of accounting prevails and precludes the 
Income tax Officer from computing the profits under the Proviso only if it has been 
regularly employed and is such that tho truo profits can be correctly determined 
by it(4a) The mode of accounting adopted by the assessec in tho relevant ac 
counting year might bo perfectly regular m the senso that it follows one of the 
standard methods, yet if the assesseo lias not employed 1 1 regularly the Income tax 
Officer may discard it and computo tho mcomo upon a different basis(5) Secondly, 
as tho Privy Council laid down in C I T \ Sarangpur Cotton Alfg Co (6), even 
if there is a method of accounting regularly employed by tho asscssce the Income- 
tax Officer is not pnma facie entitled to accept tho method or to hold the assess e 
bound by the figure of profits shown by tho accounts “It is the duty of the Income 
tax Officer where there is such a method of accounting, to consider whether income, 
profits and gains con properly be deduced therefrom and to proceed according to 
his judgment on this question (7) Even if tho asscssce has regularly employed 
a well recognised method of accounting e g the Lifo or last-m first out method or 
tho “base stock system*, the Income tax Officer must still discard it and act under 
this Proviso if tho method does not show correctly tho profits of the year{8) In 
the coso of a contractor if accounts are maintained separately for each contract 
and closed on its completion the profits of each year may not be dcducible from 
such accounts for a contract may taho several years to bo completed and payments 
thereunder may also be received in several years In such a case tho Income tax 
Officer may act under the Pro\ iso and assess tho profits of each year by employing 
a proper method of computing profits arising under incomplete contracts(9) 

Under this Proviso the Income tax Officer may reject the assessee s regular 
method of accounting either wholly or tn par/(10) For example if undervaluation 
of stock is an ingredient of the assessee s method of accounting the Income tax 
Officer may reject that part of the method and enter proper valuations of stock in 
the accounts while accepting tho rest of the assessce’s method(ll) 


In Sarangpur Cotton jl Ifg Co *s case(12) the Privy Councd further held that 
the Income tax Officer cannot refuse to accept the assesseo s method of accounting 
as a basis of computation merely because tho figure of profits shown by the assessee 
in the accounts is not tho true figure for income tax purposes ‘ It may well be 
that though the profit brought out in the accounts 19 not the true figuro for income 
tax purposes the truo figure can be accurately deduced therefrom The simplest 


(3) G I T x Maharajadhiraja of 

Darbkanga 1033 ITR 94 100 (PC) 

Mrs Alexander x 0 I T [1952] 22 IT R 
379 Fatekchand Chhahodilal x C I T 
1946 ITR 198 Dxuan Chand x C J T 
1934 ITR 382 lshar Das x C / T 6 
ITC 283 

(4) Pandit Bros x C I T [1054] 26 
ITR 169 

(4a) Mrs Alexander x C 1 T [I9»21 
22 11 R 379 409 

(6) C I T x Achrulal 1038 ITR 255 
261 See also B O O A (Punjab) Ltd x 
C I T 1937 ITR 279 299 (F B) and 
Oolardkan Das x C I T 6ITC 378 

(6) 1938 ITR 36 The facts of the 
case are set out above 


(7) 1938 ITR 36 43 

(8) Minister of National Revenue X 
Anaconda American Brass Ltd [19o0] 30 
ITR 84 (P C ) Patrick x Broadstone Mills 
Lid [1054] 25 I T R 377 (C A ) 

(9) Sukhdeodas Jalan x C I T [1954] 
26 ITR 617 

(10) G J T x Maharajadhiraja of 
Darbhanga 1933 ITR 94 100/i (PC) 
Jugal Kishore x C I T 6 IIC 184 
C I T x Aehnilal 1938 ITR 255 263 
Qaneshxlal Chhappanlal x C I T 1941 
ITR 81 

(11) See tho cases cited anle under 
Undervaluation or arbitrary valuation 

p 456 

(12) 1938 ITR 3G 40 
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S 13 case would be where it appears on the face of the accounts that a stated deduction 
t'tov has been made for the purpose of a reserve But there may well be more compli 
cated cases in which nevertheless it is possible to deduce the true profit from the 
accounts, and the judgment of the Income tax Officer under the Proviso must be 
properly exercised It is misleading to describe the duty of the Income tax Officer 
as a discretionary power ”(I3) Again, the Income tax Officer cannot reject the 
accounts or the assessee’s method of accounting merely because the accounts are 
[not balanced, i e, the aggregate of the expenditure has not been deducted from the 
aggregate of the gross receipts(I4), or because the relevant accounting year of the 
assessee covers two dates of tho 31st March(15) If there is no material before the 
Income tax Officer to justify the finding that income cannot properly be deduced 
from the assessee s regular method of accounting, an assessment made in pursuance 
of this Proviso would be vitiated In the case of an assessee who maintains regular 
account boohs which are not found to be incorrect, the mere facts that a stock 
register is not maintained and that the rate of profits shown by the assessee’s books 
is considered by the Income tax Officer to be unreasonably' low may provoke an 
inquiry but they would not be sufficient to justify action under this Provisoflfi) 

Wbere the computation of profits for a particular year has been made under 
the Proviso to this section upon a basis determined by the Income tax Officer, 
profits included in such computation cannot be included again w the assessment 
for any subsequent year(17) The burden is on the assessee to prove that the 
profits sought to be assessed were so included in the computation of profits under 
the Proviso in any prior year(18) 


Income-tax Officer’s judgment must be reasonably and judicially 
exercised —The Income tax Officer s power under this Proviso to choose the 
basia and manner of computation of income is not an arbitrary power to assess 
the income he must exercise his discretion and judgment judicially and 
ieasonably(19) He cannot base the computation solely on extra judicial con 
siderations like the assessee’s local business reputation(20) After rightly dis 
carding the assessee s method of accounting the Income tax Officer should not 
himself adopt a wrong or improper method of computational) e g merely adding 
a lump sum to the income returned without adopting any method or disclosing 
any basis for such addifcion(22) Where a liquor seller did not enter in her accounts 


(13) See also Gurmvlh Singh v C I T 
1944 1TR 393 423 (F B) and <7 I T 

V Singarx Bat 1945 I T R 224 239 (F B ) 

(14) Baghunath Jllahadeo v £7 1 T 
2 I T C 94 and 302 

(15) Melamed Shtb Dayal v C I T 1936 
ITR 200 

(16) Pandit Bros v C 1 T [1954] 26 
ITR 159 See Ptonetr Sports Ltd v 
G 1 T IW ITR 305 disapproved in 
Qangaram Balmoland v C J T 1037 ITR 
464 47S See al30 GantsMal Chhappanlal 

V C 1 T 1941 ITR 81 91/2 

(17) C T V S Chettjar Firm v GIT 

4ITC160 C I T v Mulha Sartarayudu 
2 IT C 203 See also ante under Double 
taxation p 0 _ „ _ 

(18) CPIS Ckeltyar Ftrmv C I T 

*”(19) C 1 T v Sarangpvr Cotton iffy 
Co 1933 ITT 30 (PC) Moos a d. Sons r 
C I T [1053] 23 ITR 73 C 1 T r 


Sen 1949 ITR 355 368 Qanesfitlal Chhap 
panlalv C I T 1941 ITR 81 C I T v 
Jug Sah Afuntfal Sah 1939 ITR 522 631 
In re Bam Khelawan <6 Saku Thakur Das 
1939 ITR 607 Shamrao Deshmulh v 
C I T 1939 ITR 515 Badhey Lai Bal 
tnukand v C I I 1 4 ITC 454 463 
Dhum Cftand Dhani Bam v Cl 7 2 ITC 
18S Pioneer Sports Ltd v C J T 1934 
ITR 30a The basis of the decision in the 
last mentioned case was criticised in Ganga 
ram Balmoland v Q 1 T 1937 ITR 464 
478 

(201 Pam Khelawan tt Saha Thakur Das 
In re 1939 I T R 607 

(21) C I T v Maharajadhiraja oj 
Darbharuja 1933 ITR 94 100 (I C) 

C I T v Ahmedabad Lew Cotton Mills Co 
Lid 4 ITC 245 (PC) 

(22) Pandit Bros v C I T [1954] 26 
ITP 159 Lalhuram Munnalal Y C 1 T 
[1954] 2^ ITR 216 220 
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the gross receipts but only entered the day’s market price for the stock sold, the S 13 
Incom° tax Officer was held entitled to compute her income on the basis of the Prov 
actual sale proceeds estimated by him, but not to add a further amount in respect 
of what is called lasar, 1 e , selling by short measure, a criminal practice of which 
there was no evidence against the assessee, although the practice might be prevalent 
among liquor sellers in the locality(23) (See further post under sec 23(3), ‘Mato 
rials for assessment,” pp 550 3 ) If the Income tax Officer adopts one particular 
method, he must pursue it to its logical conclusion(24) For instance, if the Income 
tax Officer takes the accumulated interest of several past years as the income of the 
relevant accounting jear he must also allow losses suffered in those years(25) 

A gam he is not at liberty to tax what is not chargeable under the Act even though the 
assessee has permitted himself to be taxed in respect of similar sums m past years(l) 

Where two methods of computation are available to the Income tax Officer 
acting under this Proviso the one which is more just to the assessee and which 
mvolves a lesser margin of the chance of error should bo taken as the basis(2) 

Lord Loreburn said in Sun Ins Office v Clarl{3) “A rule of thumb may be very 
desirable but cannot be substituted for the only rule of law that I know of, mz 
that the true gains are to bo ascertained as nearly as it can be done ’(4) 

Appeal —Where the Income tax Officer has assessed the profits under the 
Pro\iso, his basis may bo altered, or a different method of computation may be 
substituted for his method, in appeal by the Appellate Assistant Commissioner or 
the Tribunal (5) Where the Income tax Officer has not applied the Proviso, the 
appellate authorities maj still apply the Proviso, according to the recent judgment 
of the Supreme Court in C I Tv Macmillan d Co (6) 

Impropriety of method of accounting distinguished from falsity 
of account books —Accounts must be distinguished from the method of 
accounting This section deals merely with the method of accounting If the 
assessees method of accounting is improper te, such that the real profits 
cannot properly be deduced therefrom the Income tax Officer must reject the 
method under the Proviso but he cannot merely on that ground reject the account 
bools( 7) He must compute the income having regard to the entries in the books, 
by applying a method of his own(8), eg by revaluing undervalued stocks(9) 

Even where the accounts are complicated the Income tax Officer must exercise 
his judgment and if bj a reasonable amount of labour he can deduce the tru„ 
profit from the accounts he should do so and not reject the account books(lO) 

If however, the account books are unreliable false or incorrect, or are incomplete 
eg where entries in respect of certain transactions are altogether omitted with 
a view to suppressing profits the Income tax Officer has of course the power to 
reject such account books, but that power is not to be sought under the Proviso to 


(23) Hirdbax Desa\ <L Sons v C I T 
1936 ITR 05 

(24) SAiia Prasad Gupta v C I T 3 
ITC 406 415 

(25) Ibid 

(1) See Bhaleshwar Prasad v C I T 
1936 ITR 71 75 79 (F B) 

(2) C I T v Sen 1949 IT P 355 369 
Moosa d. Sons v C I T [1953] 23 I T R 
73 80 

(3) 6 TC 59 77 (HL) 

(4) See also ClTvPLSM 
Concern 1934 ITR 417 424/5 (F B ) 

(5) In re Lola Sarju Prasad 1943 ITR 
525 In re PeareyLal bhulla 19421T P 239 


But see C I T v Sen 1949 ITR 355 
370/1 

(6) [1958] 33 I T R 182 See also 
Oriental Building ct Furnishing Co v 
C I T [19o2] 21 I T R lOo 

(7) A athuram Munnalal v C I T [19a4] 
2o IT R 216 220 Pandit Bros v C I T 
[19o4] 261 T R 159 167 

(8) Mulhukaruppan Chetliar v C I T 
1939 ITR 76 89 (TB) 

(9) See the cases cited ante under 
Undervaluation or arbitraiy valuation 

p 456 

(10) Qurmulh Singh v C I T 1944 

ITR 393 423 (F B) Dhum Ckand 

Dhanx Pam v C I T 2 I TC 188 193 
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S 13 this section Apirt from tins I-roviso, tho Income tax Officer mot reject «uch 
rrov. account books and make an nsacssmcnt under sec 23(3) on tho income as estimated 
!«v“ 1 Ir ° wo ' cr somo Courts h“'° taken the view that tho Income tar 

S J" ,, f Cr Should or may Ime recourse to tins Proviso for authority to reject account 
ifcooM as being false unreliable or incompIcte(12) The latter v icw, it is submitted 
n meorrcct Tins Proviso is concerned with tho impropriety of the method of 
accounting and not with tho falsity of account bools{ 13) For instance the method 
of accounting regularly employed may bo tho cash system which is a proper method, 
but the entries m tho boohs of account may bo false or fabricated To such a 
ease this Proviso would ha\c no application, and tho Income tax Officer should 
reject such account boohs and cstimato the real income under sec 23(3) without 
calling this Proviso in aid(14) Conversely, accounts may be rejected as to their 
method but accepted as to their facts m winch event this Proviso would operate(l5) 
The eases relating to tho rejection of account boohs as being unworthy of credence 
and assessment of income according to tho Income tax Officer s estimate are, for 
convenience of reference grouped together and discussed post under sec 23(3), 
‘Rejection of incomplete or unreliable accounts ’ pp 554 5 

Computation of profits at a flat rate —In cases where no method 
of accounting has been regularly employed by tho assessoe or where the 
asscsseo a method of accounting or account boohs are rejected tho Income tax 
Officer may, exercising his judgment reasonably and judicially, compute the 
profits by appl ying a flat_rate of a certain percentage to the admitted or ^estimated 
turnover or gross receipts(16) or to the outlay (17)-orto_the_capital emploved in 


(11) Clunda Subbayya v C I T 1939 
ITR 21 (FB) (Mad) Muthularuppan 
ChetUar v C 1 T 1939 ITR 76 89 (b B) 
(Mad) Pendvrtht lenliahv 0 I T [I05o] 
28 I T R 749 (Andhra) C I T y Ahem 
ehand Jtamdas 1910 ITR 159 (Sind) 
Gurmulh Singh v C I T 1944 IT R 393 
420/7 (T B ) (Lah ) (Per Hames C J and 
Muhammad Munir J) Ktsandas <t Sons 
V (7 / T 2 III/ 213 (Lah) Parasdass 
Mvnnatalv C J T 1937 ITR 523 (Lah ) 
Cf C I T v Sarangpur Colton Vfg Co 
1938 I T R 36 40 (P C ) In the followup 
cases the I T 0 s rejection of account boohs 
as being false Unreliable or incomplete via 
upheld by the Court without reference to 
the Proviso to sec 13 or to aec 23(3) Pandit 
Kathu Pam t t 1 T 8110 IIS (D»h) 
Badri Shah Sohanlal y C I T 1936 ITR 
387 (Lah ) Tarachand Pohumal y C I P 
1936 IT P 312 (Lah) C I T v Abdul 
Am Sahib 19391T R 647 (Mad ) Oaneshtlal 
Bamchand y C I T 1941 ITR 211 (Lah ) 

(12) Gurmuth Singh y C 1 T 1944 
IT P 393 (F B ) (Lah ) (Per Din Moham 
mad Sale and Abdur Rahman JJ) 
Oangarav t Balmotand v C 1 T 1937 11 R 
464 (Lab ) Ditian Chand \ G I T 1934 
ITR 38- (Lah) Jeican Shah Maya Shah 
v G 1 T 1934 ITI 343 (Lah) Chan Lo 
Chuan VC/T3ITL 397 (Ran) 
Ganeskilal Ckhappanlal y C I T 1941 
ITR 81 (All) In re Bam Khelauan 6 
Sahu Thakurdas 1939 ITR 607 (AIL) 
Ganeahilal <t Sons v C I T 19"$ 
ITR 390 (AH) C J T v Badndas 


Pamrai Shop 1939 IIP 613 (Na a ) 
Shamrao Dtshmulh y G 1 T 1939 ITR 
515 (Nag) 

(13) See tho cases cited m note (11) above 
In re Aaiadmpchandra Nagendra Dis 1939 
ITR 488 (Cal) and Eknath Belappa v 
GIT 1942 ITR 110 (Nag) illustrate 
impropriety of method of accounting coupled 
with falsity of account books 

(14) Ourmvkh Singh Y C I T 1944 
ITR 391 427 (F B ) 

(15) G I T v Khemehand Jtamdas 
1940 ITR 159 177 0 1 T v Sarangpur 
Cotton Mfg Co 1933 ITR 36 40 (PC) 
Gurmuleh Singh v 0 1 S' 1944 ITP 
393 422 426 (I B ) See also Gunda Subba 
yyav C J T 1939 ITP 21 29 (F B) 

(16) Fero. Shah v <7 I T 1933 ITR 
219 (I C ) Dayaram Sobharam r C I T 
2 I T C 226 Asgar Ah ▼ G I T 6 I T C 
27 Badnshah Sohanlal v C I T 1936 
ITR 3S7 Gangaram Balmoland r GIT 
1937 ITR 464 Parosdass ilunnulal v 
GIT 19371 a R 523 C I T r Achrulal 
1638 ITR 255 Oaneshtlal t Sons v 
GIT 1938 ITR 390 Ramachandra 
Tolba Teh y C I T 1939 ITB loi 
C I T v Abdul Azi Sahib 1939 ITP 
647 In re A ai idwipehandra Yag ndra Das 
1939 ITR 4S3 Oaneshtlal Chhappinlal 
y G I T 1941 ITR 81 Qadirtdly Peda 
y G I P [1952] 21 TTR 70 Soo also 
C I T y Sen 1949 ITR 3om whore the 
account books were not produced and the 
assessment was made tinuer eec 23(4) 

(17) Into Krishna d. Co 1939ITP 513 
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a monc} lend ing busmess(18) In determining the flat rate of profits, the Income^ S, 1 
~tu^OfFiecr niay'h'iVifregard to the rate of profits made by the assessee m past* 
years the average rato of profits made by other traders in the line and’ 
other circumstances(19) The flat rato adopted b) the Income tax Officer may b4* 
altered in appeal by the higher authonties(20) 

In the case of an assessee who deals in different commodities the Income tax 
Officer may accept the assessce’s figure of profit as regards transactions in one 
commodity and apply a flat rate of profit m respect of transactions in other 
commoditics(21), without giving special notice to the assessee in that behalf(22) 

Where the truo profits can be ascertained without much trouble by reference 
to the account boohs assessment of profits at a flat rate should not generally be 
made(23) Where the amount of items of income omitted from the accounts 
cannot be accurately determined a reasonable lump sum may be added to the 
figure of profits shown by the accounts to represent the amount of omissions(24) 


Reference to Court —The questions as to what method of accounting 
was adopted bj the assessee(25) whether the method adopted had been regularly 
employ ed(l) and whether the income profits and gains could properly be deduced 
from the method cmployed(2) are questions of fact Similarly the question whether 
the regular method of accounting has been bona fide changed by the assessee and 
not merely departed from for a casual period to suit his purposes, is a question 
of fact(3) Where the finding of the Department is that the assessee s sj stem of 
accounting by whetever name called, required the inclusion in his accounts of a 
certain amount of income the only question open to judicial determination is 
whether there was any evidence before the Department upon which it could so find(4) 


(18) A arayan Atmaram Palkar y C I T 
1034 ITR 486 C I T y Badndas 
Ramrai Shop 1939 ITR C13 G23/4 C T 
1 S Chettyar Finn v C I T 4ITC 160 

(19) Fero Shah v C I T 1033 ITR 
219 (P C ) Badnshah Sohanlal v C I T 
1930 I T It 387 Gangaram Balmoland v 
C 1 T 1937 ITR 464 Parasdass Munna 
lal V C 1 T 1937 I T It 523 Ganeshilal 
& Sons v C 1 T 1938 I T R 390 C I T 
y Abdul Aztz Sahib 1939 I T R 647 la re 
Naiadmpchavdra A agendra Das 1939 ITR 
48S Ganeshilal Ckhappanlal v C I T 
1941 ITR 81 Ganeshdas Kaluram v 
C 1 T [1951) ID LT R 102 Gadireddy 
Peda v C 1 T [1952] 2! I T R 70 halhu 
ram Munnalal v C 1 T [1954] 25 I T R 
216 

(20) In re Pcarey Lal Shuhla 1942 ITR 
239 In ro Lola Sarju Prasad 1943 ITR 
625 But see C I T Y Sen 1949 ITR 
355 370)1 

(21) C I T v Aehrulal 1938 ITR 
255 263 

(22) Oaneshilal Ckhappanlal y C I T 
1941 ITR 81 

(23) Seo C I T v Aehrulal 1933 IT R 
255 Cf Shamrao B DeshmuLh v C I T 
1939 ITR 61C where assessment was 
based on an analysis of the account books 

(24) Taraehand Pohumal v C 1 T 
1936 ITR 312 316 Oriental Building A 
Fumi hmj Co v C 1 T [I9o2] 21 1T R 


105 But of Pandit Bros v 0 1 T [1954] 
26 I T R lu9 and Nathuram Munnalal v 
C 1 T [1954] 25 ITR 216 220 

(2o) Fatehchand Chhakodilal v C I T 
1945 ITR 193 But seo Pandurang 
vC/r2IT(J6tl where the question 
as to the proper mode of construing entries 
in accounts was held to bo a question of 
law 

(1) Sarupchand y C 1 T 1936 ITR 
420 422/3 

(2) Oolal Chand Jagan hath y C I T 
2 I T C 180 Neki Den y C I T 1934 
I T P 365 Diwan Chand y C 1 T 
1934 I T R 382 Ruha Mai Raunak 
Ram y C I T 1934 ITR 329 A arayan 
Atmaram Palkar y C I T 1934 ITR 
486 Jewan Shah Maya Shah v C 1 T 
1934 ITR 343 Baj i Ah Jan y C I T 
1934 ITR 452 Ramaehandra Tolba Teh 
y C 1 T 1939 ITR 151 Makhan Mai 
Ramchand y C 1 T 1941 ITR 
330 Ohanshyamdas Permanand v 
C I T [19o2] 21 IT R 79 Sulhdeodas 
Jalan v O 1 T [1954] 26 IT R 617 
634 

(3) Sarupchand y C 1 T 1936 ITR 
420 

(4) Ferot Shah v C I T 1933 ITR 
219 225 (PC) Dhaleshwar Prasad v 
C 1 T 1936 I T R 71 79 (F B ) B C 
G A (Punjab) Ltd y C I T 1937 ITR 
279 293 (FB) 
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S 14 In cases of assessment at a flat rate of profit, the rato to be applied is a question 
of fact for the Income tax Officer to decide(5) 

If the Income tax Officer has exercised his judgment reasonably upon the 
materials before him and has not acted arbitrarily or capriciously, his discretion 
under the Proviso cannot be interfered with(6) But the Court will interfere 
where the Income tax Officer has failed to exercise his judgment reasonably under 
the Proviso to the section(7) Even if there is a finding by the Income tax Officer 
that the true income profits and gains can be properly deduced from the method 
of accounting regularly emplojed by the assessee, the Court would go behind the 
finding where in the light of the other facts and circumstances of the case, the 
Income tax Officer could not reasonably ha\e come to the conclusion that the 
figure of profit brought out in the assessee a accounts was the true profit for income 
tax purposes(8) The Court has jurisdiction to decide whether the Income tax 
Officer, after rightly discarding the assessee s method of accounting, has himself 
adopted a wrong method of computation(9) 

\o(3^) 

14 (1) The tax shall not be payable by an assessee in respect 

of any sum which he receives as a member of a 
g ene*Tuato n r 9 of * Hindu undivided family where such sum has been 
paid out of the income of the family or in the case 
of an impartible estate where such sum has been paid out of the 
income of the holder of the estate belonging to the family 

(2) The tax shall not be payable by an assessee— 


, if a partner of an unregistered firm, m respect of any 

o portion of his share m the profits and gams of the firm 

computed in the manner laid down m clause (b) of sub¬ 
section (1) of section 16 on which the tax has already been 
paid by the firm, or 

. {vu 1 oT'(aa) if a partner of a registered firm, in respect of that portion of 
‘S*' his share m the profits or gains of the firm as is equal to the 

difference betueen his share m the total income of the firm 
and his share in such total income excluding (he income tax, 
if any, payable by the firm, the shares in either case being 


(5) Feroz Shah v C I T 1931 I T R 
219 (PC) In re Krishna d. Co 1939 IT R 
513 Ganttkilal <L Sons v C I T 1933 
JTR 390 C I T ▼ Dadridas Jtamra* 
Shop 1939 ITR 613 624 Dayaram Sobha 
ramv C 1 T 2ITC 226 Inn hautdunp 
chandra A agendra Das 1939 ITR 483 
Jlamaehandra Tolba Teh y C 1 T 
ITR 151 Jamaram Motiram ▼ C 1 

3 3TC 25 > 202 Asgaf Ah v G IT 
6 1TC 27 Sardar Singar Singh d. 
Son n C I 7 1042 (IB But 

$ee Farina Lai v C l T - ITC 

(6) Gantshilal Chhapponlal t C I T 
1941 ITR 81 91/2 Oangaram Bahnokand 
v C I T 1937 ITR 461 478 di»pproT 
ing Pioneer Sports Ltd V C I T 1034 


ITR 305 Ma khan Mai Kamchand v 
Cl T 1941 ITR 330 Eknath Dtlappa 
v C I T 1942 ITR 110 Pyart Lai 
Shukla v C I 1 1942 ITP 416 Ishar 

Das v C I T 5 ITC 283 Prem Sugar 

v C / T C IT C 32 See also 
Dulaqi Hal d. Sons v C I T 8 

(7) C I T v Sarangpur Cotton M/g 
Co 1933 ITR 36 (P C) Pandit Pros v 
C 1 T (19o4J 20 I T R 159 

(8) Supra 1933 LT R 36 42/3 

(PC) 

(9) C J T v Ifaharojadhirajd of Dar 
bhanga 1933 ITR 94 100 (PC) barayan 
Atmaram Palkar r C I T 1934 ITR 
4SG 483 Moosa di Sons v C I T (I953J 
23 ITR 73 
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computed in the manner laid down in clause ( b ) of sub - S 
section ( 1 ) of section 16 

Provided that m relation to super tax the provisions of 
this clause shall have effect as if for the words “ excluding the 
income tax , if any, payable by the firm ” the words “ excluding 
the income tax, if any, payable by the firm, at the rate of 
income tax applicable to its total income, on the amount of 
its profits or gains from all sources other than from any 
business carried on by it ” had been substituted, 
friiy} (b) if a member of an association of persons other than a 
Hindu undivided family, a company or a firm, in respect 
of any portion of the amount which he is entitled to receive 
from the association on which the tax has already been 
paid by the association 

(•/- The tax shall not be payable by a co operative society, 

including a co operative society carrying on the business of banking— 

(t) m respect of profits and gains of busmess carried on by it, 
(n) in respect of interest and dividends denved from its invest¬ 
ments with any other co operative society, 

(tii) m respect of any income denved from the letting of godowns 
or warehouses for storage, processmg or facilitating the 
marketing of commodities, 

( tv ) in respect of any mterest on secunties chargeable under 
section 8 or any income from property chargeable under 
section 9, where the total income of such society does not 
exceed twenty thousand rupees and the society is not a 
housing society or an urban consumers’ society or a society 
carrying on transport busmess 

Provided that nothing contamed m this sub section shall apply 

to— 

s ( i ) the Samkatta Saltowners’ Society, 

(n) a co operative society carrying on insurance busmess m 
respect of the profits and gams of that busmess computed in 
accordance with rule 9 m the Schedule 
Explanation —For the purposes of this sub section, an “urban 
consumers’ co operative society” means a society for the benefit of 
consumers within the limits of a municipal corporation, municipality, 
municipal committee, notified area committee, town area or 
cantonment 

tax shall not be payable by an assessee, who is a 
member of a co operativ e society, m respect of any dividends recerv ed 
by him from the society 
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S 14(1) (5) The tax shall not be payable by an assessee, which is an 

authority constituted under any law for the time being in force for the 
marketing of commodities, in respect of any income derived from the 
letting of godowns or warehouses for storage, processing or facilitating 
the marketing of commodities 

Scope and object of the section —The general scheme of the Act 
is to search for income wherever it is found and to collect tax on it at the 
earliest possible stage(lO) But the tax is not levied again on one passage of the 
money m the form of one sort of mcome(ll) Thus when a group of persons 
ia taxed as a unit no member of the group is taxed again in respect of his share 
of the income of the group, for otherwise there would be double taxation A Hindu 
undi vided family an unregistered firm and an association of persons are~taxed as 
"units of assessment(12) and a member of the family"" firm or association is not 
liable to tax again in respect of the share received by him out of the income of the 
assessable unit to which he belongs That is the provision made by this section 
the object being *to pre\ ent the State from taxing twice over ’(13) 

Sub-sec (1) Payments to members of a Hmdu undivided 
family —The scheme of the Act is that in respect of the income of a joint Hmdu 
family the unit of taxation is the family itself and not each individual member, 
t e the entire joint income of the members of the family is taxable onlv m the 
hands of the family and no part of it is taxable m the hands of the individual 
members(14) 

This sub section exempts from tax any sum received by an assessee m his or 
her capacity as a member of a Hindu undivided family out of the income of the 
farad) or out of the income of the holder of an impartible estate belonging to the 
famil) Such a sum would be exempt from tax even if the family or the holder 
of the impartible estate has not paid tax on the income out of which thejuurts 

1 paid (15) secondly tbejum is not includible in the'assessee a total fncom eeven 
foFtKe purpoSeof determining the ratoof tax applicable to his taxable lncome(fG), 
tfSITtfiiTcUy it Is exemprnot only from income tax but also from super tax(l7) 

On the first two points the provision is quite the contrary as regards the amount 
received by a member of an unregistered firm or association out of the income 
of the firm or association(18), while the provision is somewhat similar on the 
third pomt, viz , exemption from super tax(19) 


The Hmdu undivided family —The meaning and definition of the 
term ‘Hindu undivided family,’ the difference between a coparcenary and a joint 
Hmdu family, the assessment on a Hindu undivided family the position of a joint 
family which is reduced to a sole surviving male member, and the individual income 
of a member of a joint famdy, have been dealt with ante under see 2(9), pp 53 7 
and reference may be made to those notes It may only be recapitulated here 


(10) A eemehand Daga v C I T ClTC 
£06 210 

(11) Per Roulatt J I T r Sanderton 
8 TC 38 44 See ante under see 1 

Double taxation p C 

(12) See ante under bcc 2(‘ , > \sies3cc 
p 30 

(13) C I T v JUafuatt 1947 ITT 

■409 414 (PC) C J T Y Maharant Gt/an 
Manjvn Kuan 1945 ITP 5o 63 1 eda 

thanm v C / T 1933 IIP "0 1 
Kanf-axyalal r C I T 1941 1TB <0 9 


See also \ ttmehand Daga v C J T 5 
ITC £06 210 

(14) C I T r Maharaja l meeeicar 
Singh 1935 ITR 210 2— 

(15) Ibid 1035 I TB 210 218 C I T 
▼ Maharam Lak-ihmibati Sah ba 193j I T II 
49 55 Arunachalam Chettiar y C I 1 
3 IT C 441 449 

(16) See scc lC(l)(a) 

(17) See see 53(1) 

(IS) See aces- 14(.) and 16{l)(a) 

(19) See the second I rorito to *ec .*3 
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that a Hindu undivided family consists of all persons lineally descended from a 
common ancestor, and includes their wives and unmarried daughters, it comprises 
coparceners, that is, persons who on partition would bo entitled to demand a share, 
and also others who are only entitled to mamtenance(20) There can be a 
joint family with a single male member and there may also bo a joint family 
consisting of females only(21) 


“Asa member of a Hindu undivided family " —In a Patna case 
C I T v Maharam Lalshmibali Saheba{22), Agarwala.J .observed that ‘sec 14(1) 
premises (i) a Hindu undivided family, (ti) that the person claiming exemption 
is a member of the family and (tit) that the sum referred to is received as a member 
of the family ” Adverting to this judgment the Privy Council said in C I T v 
B^o^trah(23), which was a case of mamtenance allowance paid to the widow of a 
deceased coparcener, ‘ In their Lordships' view all that is required to be proved 
by the respondent at the tune of the assessment in order to claim exemption under 
the section is that she is receiving the Bum in question in her capacity as a widow 
of the deceased coparcener of a Hindu undivided family If she proves that she 
is receiving the sum m that capacity or status then Bhe is entitled to exemption 
under the section If the decision means that the respondent should prove any 
thing more than what their Lordships have stated she should prove to claim the 
exemption then they are unable with great respect to agreo with it ” The case 
before the Privy Council turned upon the construction of the section before its 
amendment m 1944 The section as it stands at present imposes a further condition, 
viz “that the sura should have been paid out of the income of the family or, m the 
case of an impartible estate out of the income of the holder of the estate belonging 
to the family(24) 

The words “as a member of a Hindu undivided family” which occur in this 
section have been judicially interpreted m a number of cases In re Maharaj 
Kumar of Vxzxanagaram^), the Allahabad High Court held that “if the sum be 
considered to be m the nature of a gift, pure and simple, by the assessee s father 
and brother, it cannot he characterised as income received by a member of a Hindu 
undivided family as Buch It seems to us that if the assessee was entitled 

to he maintained with the revenue of the estate and if the allowance fixed for him 
by his father and brother is in satisfaction of his right to he so maintained he should 
be considered to have received it as a member of a Hindu undivided family ' In 
a Patna case C I T v AfaJiaram Gyan Manjun Kuan{\) Fazl Ah, C J cited 
with appro\ al and applied this test and discussed the case law on the pomt 


It has been held in some cases that the test for the applicability of sec 14(1) 
is to determine whether the allowance would cease if the assessee ceased to be a 
member of the undivided family (2) hut this test is not unfailing and it ha3 been 


(20) Kedar Naratn Singh v C I T 
1938ITR 157 163/4 C I T v Gomedalli 
Kakshminarayan 1935 ITR 367 reversed 
on another pomt by P C 1937 ITR 416 
Yedathanm v C I T 1933 ITR 70 
0 I T v A arayana Gajapatht 1934 ITR 
288 293 Radha Atier v Q I T 1942 
ITR 229 236/7 Bhagwah r C 1 T 
1941 ITR 31 38 affirmed by PC 1947 
ITR 409 O 1 T v Ran i Rudh Kuman 
1940 ITR 607 614/5 C I T v Sarwan 
Kumar 1945 ITR 361 373/4 G J T 
▼ Makangi ZaZjt 1937 ITR 539 643 
la re Chanan Dei* 1944 ITR 153 158 

(21) See below under Payments out 


of the income of the family —Joint family 
with a single male member or without any 
male member p 468 

(22) 1935 I T R 49 63 

(23) 1947ITR 409 415 

(24) See below under Payments out 

of the income of the family p 468 

and Impartible estate p 469 

(25) 1934 ITR 186 194 

(1) 1945 ITR 55 61/2 

(2) Kunwar Kartar Singh v C I T 
1937 ITR 569 579 Mdharani Laxmipat 
Mahadevi Gam v C I T 1914 ITR 
489 497 O 1 T v Chandramoni Patla 
mahadevi 1946 IT R 134 141/2 


30a 


S 14(1 
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S 14(1) rejected rwliUj it is nutated, m some otter cascs(3) In tlo Pmy Council 
cnBo of C I T \ Bhag\caU(A) and the other eases cited beIow(5), of maintenance 
fixed or secured b} a decree, contract, deed or trill and receitcd by a member of a 
]omt family in Ins capacity ns such member the allowance was held to be exempt from 
tax under this section, although tinder the decree, contract, deed or will the allow 
once was not to cease upon the assessee s ceasing to be a member of the joint family 
A Hindu is under a personal obligation in law to maintain his wife, his min or 
sons, his unmarried daughters and his aged parents, whether he possesses any 
property or not But payments to these relations out of the joint famdy s income 
are all the samo received by them as members of the joint family and are exempt 
from tax under this sub-scction(G) Maintenance or arrears of maintenance paid 
to a vndoi\ ed mother or other widow of a deceased coparccncr(7) or to a disqualified 
heir or a maiden daughtcr(8), out of the incomo from the famdy estate would be 
rccei\cd by the person ns a member of a Hindu undivided family and would be 
exempt from taxation under this sub section But a daughter s son is not a member 
of the joint family and therefore cannot bo said to receiv o any sum out of the family’s 
incomo as a member Micro the estate of a widow was under the management 
of the Court of Wards and an allowance was paid by the Court to tho widows 
daughters son in his capacity as the prospective heir to the estate, it was held 
that the allowance was not recciv ed by the daughter s son as a member of a Hindu 
undivided family and was not exempt under this section(9) 

Where one member of a joint family grants a regular allowance out of his 
separate property to another member the allowance assuming it is income’ (10) 
is not exempt from tax under this section for it is not paid out of the income of 
the joint family nor is it paid to the recipient in his capacity as a member of the 
joint famdy (11) Thus where an a6sessee received a gratuitous annual allowance 
from his Bon out of property which had been inherited by the son from his maternal 
grandfather and was therefore not joint family property it was held that the 
allowance was not received by the father in his capacity as a member of a joint 
famdy(12) 

I lf an assessee receives maintenance, not as a member of a joint family but in 
pursuance of some statutory provision governing the estate out of which the mam 
tenance is paid exemption under this sub section cannot be claimed(13) 


Maintenance fixed under a contract, deed will or order of 
Court —An assessee may receive maintenance in her capacity as the widow 


(3) C I T v Rant Bijay Raj Kunuan 
1948 ITR 1 9 Radio Ruerv C J T 
1942 I TR 229 „39 

(4) 1947 ITE 409 

(6) See pp 4GG 7 

(6) C 1 T v Maharam Gyan ilanjvn 
Kvan 1945 1T R 55 61 G4 C J T v 
Ranx Rvdh human 1940 1 T P 607 Both 
these were cases of maintenance paid to a 
widowed mother 


(7} C 1 T v Bkaguxil » 1947 ITS 
409 (P C) C I T v Ranx Btjay Raj 
Kunwan 1948 ITP 1 C 1 T v Makaranx 
Gyan Manjurx Kvan 19451 T R 55 C I T 
v Sancan Kumar 1945 I T R 361 Radha 
Kmr r C 1 T 1942 IT R 229 C I T 
v Ranx Rvdh human 1940 ITR 607 
T edalkannt v C 1 T 1933 ITR 70 
In re Clanan Ben 1944 ITR 153 See 


also G 1 T v Malanjx Laljx 1937 ITP 539 

(8) l edalkannt v C 1 T 1933 ITP 
70 77 C I T v Narayana Gajapathx 1934 
ITR 288 293 See also C I T v Gomed 
alh Lakshminarayan 1935 ITR 307 370 
reversed on another point by P C 1937 
ITP 416 

(9) Kedar Aaratn Singh v GIT 1938 
ITR 157 

(10) See ante under see 4(3 )(m») 
Pegular allowances p 241 

(11) Arnttlo Prasad Singh v <7 / T 
2 1 T C 92 -C I T v Maharaja Vtswestear 
Singh 1935 ITR 216 221/2 

(12) Ambika Prasad Sxngh v G I T 
2 ITC 92 

(13) Kunicar Kartar Singh v C I T 
1937 ITR 669 Rant Attand hvntvar 
v C 1 T 1943 ITR 235 24o Fananjaya 
Stngk v C I T 1944 ITR 169 
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of a deceased coparcener out of the income from the family estate and may 
be entitled to relief under this section even though the allowance may be 
paid under a decree of a Court(14) or by the Court of Wards in management of the 
joint family property(15) Similarly maintenance allowance received by the 
assessee in his or her capacity as a member of a Hindu undivided family would 
be exempt from tax under this section even though the maintenance may be fixed 
or secured under a will(16) or under an agreement(17) or a deed(18) The mere 
substitution of a contractual right to a fixed annuity for an indeterminate right to 
an uncertain allowance would not disentitle her to exemption under section 14(1) m 
a case where there is no doubt about her remaining a member of the jomt family 
or about the amount being paid as maintenance ”(19) But if a deed secures a mam 
tenance allowance to an assessee who is not proved to be entitled to maintenance 
from the family property and the deed also does not show that the assessee is to 
get the maintenance m his or her capacity as a member of a Hindu undivided 
fannly(20) or if the legal effect of the deed securing the maintenance is to make 
the assessee cease to be a member of the joint familj(21) the allowance cannot be 
said to be received in the recipient s character as a member of a joint family and 
the benefit of this section cannot be claimed 


Member living apart —The fact that a member of a joint family is 
living apart from the other members does not affect Ins or her position in law, and 
does not defeat the right to exemption under this section(22) 


Maintenance paid after disruption of joint family —In GIT 
v Bhagicati(23) the assessee who was the widow of a deceased coparcener 
of a joint Hindu family claimed that her husband died as a separated member of 
the family and that she was heir to him The parties eventually compromised 
and under a deed of agreement” the assessee acknowledged her status to be 
that of a widow in a Hindu undivided family and the coparceners agreed to pay 
the assessee as maintenance allowance a sum of Rs I 000 every mouth Under 
the deed the coparceners were personally liable to pav the maintenance and further 
the maintenance was made a charge on their properties The assessee gave up 
all right and interest in the family property except the right of maintenance secured 
to her by the deed After some years there was a partition in the family which 
disrupted into five separate groups The assessee was not a party to the partition 
She continued to receive an aggregate allowance of Rs 1,000 a month from two 
of those groups The Privy Council held that the assessee received the mamte 
nance allowance by virtue of her right or in her capacity as a member of a Hindu 
undivided family that even after the disruption of the family the assessee continued 
to bo a member of a Hindu undivided family and continued to receive the allowance 
in her capacity as a member of a Hindu undivided family, that the deed only 
quantified and secured the al owanco but did not affect its character or the capacity 


(14) Radha Auer v C 1 T 1042 ITR 
229 \tdalhann » v C I T 1933 ITR 
70 In ro Chanan Devi 1944 ITR 153 
Cf O I T v Malanji Lalji 1937 ITR 
639 

( 15 ) C I T v Maharani Gyan Man 
jun A«ar» 194o ITR 55 C I T v Rant 
Rudh human 1040 ITR C07 

(15) C I T v Ran i J3nay Raj Kunwari 
1048 ITR 1 C I T v Aan» Rudh human 
1940 ITR C07 

(17) C I T v Sancan A«mar 1915 
ITR 361 

(18) C I T v Bhijicaii 1047 ITR 


409 (P C) 

(19) Maharani Laxmipal Mafiade n Oaru 
v C I T 1944 IT R 489 497 O I T 
▼ rani Bijay raj Kuntoari 1943 ITR 1 
11 

(20) C I T v Chandramom Patlamaha . 
dtn 1946 ITR 134 

(21) Maharani Laxmtpat Mahaievi Gant 
v O I T 1944 IT P 439 In re hamala 
Bala Dan 1910 ITR 404 

(22) In re Maharaj Kumar of Vi tana 
garam 1934 ITR ISA 190 Padha hu»r 
v C I T 1942 ITR. 229 

(23) 1947 ITR 409 
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S 14(1) m rt.fl, th, Trc#-« rd it, ami that she entitled to clam the benefit of 

thu faction In tl nt Lon! hips Vi rrc the qn^tion to which of the groans the 
w t+ pt Iflnnpwl after tl * dtfnfptfon of th« joint famifv dal not anno for decision 
in the ea*e 


Payments out of tho income of tho family —Joint family with a 
single male member or without any malo member—The words 
where such aunt ha* l*cn pan! out of the income of the family’ were 
inserted b} the Indian Income tax (Amendment) Act ION The object of this 
section ns noted abovr u to o\end double taxational) and the further condition 
wrui introduced by tl e Amendment Act to make it clrnr that the gum referred to 
in this eub-fection would Ik» exempt from tax in the hands of the recipient only if 
it hng come out of income awwibJa in the Iiamis of the Jamil) 

However, the amendment made in I9H has changed tho law in rcsjicct of one 
/class of ca ea. Tlicre can be a Hindu undivided farad} with a singlo male member 
/ provided there are widows of deceased cojwirrcncni or other persons entitled to 
1 maintenance from him(25), but in bucIi a case the pronert) and the income therefrom 
\ranj belong rolelv to the polo gunning male membcr(l) and tho mcomo may bo 
’a sewn bio in his hands as tho income of an individual and not ns tho income of 
/the fnmil) (2) In each a case maintenance paid to female members of tho joint 
famil} bj the golo gunning malo member out of mcomo which tho law regards as 
hia own income would not now be exempt m the hands of tho recipient under this 
rcclion for such maintenance is not paid 'out oftlic fncomeof tho farad} " Prior 
to the amendment of this section in 1914 maintenance allowances paid b} a solo 
sums mg male member in snch a enso to fcraalo members of tho joint family wero 
held exempt from tax under this gcction(3) hut tho exemption would not apply to 
such cases arising after tho amendment heedless to say tho solo surviving malo 
member himself would be liahlo to tax on the income from tho propert} and ho 
cannot claim relief under this section for he does not receive tho sum out of any 
joint family income nor does ho receive it from any other person b} reason of his 
being n member of tho joint famil} (4) Tor further case law on tho point and tho 
effect of tho Hindu Succession Act 1956, sec ante under see 2(9), ‘Assessment 
on Hindu undivided family, ” p Dt 


Even after tho death of tho last surv n ing malo member, the femalo members 
, may continuo to remain undiv ided in other words there can be an undivided 
i Hindu family consisting of females onlyf5) Where & female vs the sole owner of 
l propert}, tho income from tho property (just as in tho case of a sole surviving 
male member) is assessable in her hands as her own individual infcome and not as 
'the mcomo of a Hindu undivided family, notwithstanding that the property may 


(24) See ante under Scopo and object 
of the section p 464 

(25) I edathannx v C J T 1933 I TR 
70 (SB) Bkagualx v C I T 1041 I TR 
31 41 affirmed by P C 1947 IT R 409 
hathu Sao v C J T 1934 ITR 463 
Badha Kuer v C I T 1942 ITR 229 
236/7 

(1) This is on the basis that the female 
members do not get any interest in the 
family property Under the Hindu Women a 
Rights to Property Act 1937 and now 
under the Hindu Succession Act 19„6 the 
position is changed as pointed out ante under 
eec 2(9) pp 64 6 


(2) Kafyanji I xthaldas v C I T 1937 
ITR 00 (PC) Cl T v Steamy Gomed 
alU 1937 ITR 410 (PC) reversing C 1 T 
v Gomedalh Lalshminarayan 1935 ITR 
367 

(3) \edathannxv C 1 T 1933 ITT 
70 Seo also C 1 T v Bhagxcatx 1947 
ITR 409 (PC) where a joint family 
was disrupted into separate groups some 
of which had a sole male member and one 
such sole male member paid maintenance 
allowance to the assessee 

(4) I edathanm v C J T 1933 ITR 
70 77 

(5) C 1 T v Sartcan Kumar 1945 
ITR 361 374 
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be subject to the right of maintenance of other female members who constitute a S 14(1) 
joint family with her(6) In such a case, the maintenance paid by the sole female 
owner to the other female members of the joint family would be paid out of her own 
individual income and not out of the income of the family and the refore thejreci 
p ient of the maintenan ce would not_now.be,able to claim-the benefit ot,thxs 
section^) 


Impartible estate —An ancestral impartible estate belongs to the jomt 
family, but the income therefrom belongs solely and absolutely to the holder of 
the estate for the time being, even if he has sons from whom he is not divrded(8) 
Junior male members of the joint family may, however have a right to maintenance 
out of the income from the impartiblo estate Since such maintenance would be 
paid not out of the income of the family” but out of the income which in law 
belongs exclusively to the holder of the estate, such payments would not have been 
entitled to exemption after the above noted amendment of this sub section in 1944 
Therefore this sub section was further amended by the Income tax and Business) 
Profits Tax (Amendment) Act 1918, by the insertion of the words ‘or in the case! 
of an impartible estate where such sum has been paid out of the income of the) 
holder of the estate belonging to the family " 


In tho case of an impartible estate tho fact that the holder for the time being 
is excluancly entitled to tho income from the estate is not inconsistent with other 
members of the family being joint with him(9) An uncle or a younger brother 
of the holder of an ancestral impartible estate who receives maintenance as of 
right out of tho estate has been held to receive it in his capacity as a member of a I 
Hindu undivided family and therefore entitled to relief under this section(lO) 
Similarly, where maintenance is paid to the widow of the previous holder of an 
impartible estate, and the widow is a member of a joint family along with the 
holder of the estate for the tune being and is entitled to maintenance out of the 
estate the allowance is received by the widow in her capacity as a member of a 
Hindu undn ided family a nd is n ot exigible to tax(ll) The right of sons to mamte 
nance out of the income oTan lmparlible''estate has been so often recognized that 
the existence of such a right may bo presumed and need not be proved(12) 


In order to establish that a family governed by the Mitahshara law in which 
there is an ancestral impartible estate has ceased to be joint, it is necessary to 
prove an mtention, express or implied, on the part of the junior members of the 
family to renounce their right of succession to the estate It is not sufficient to 
show a separation merely in food and worship(13) 


(6) Pannabai v GIT 1943ITR 154 

(7) Cf 0 / T v Sarwan Kumar 1945 
ITR 361 which dealt with the section as it 
stood prior to the above noted amendment 
in 1944 

(8) C I T v Dtican Krishna Kishort 
1941 ITR 695 701 (PC) G I T v 
Maharam Gyan Manjun Kuan 1945 ITR 
65 CO See further ante under sec 2(9) 

Income of an impartible estate p 57 

(9) C I T v Maharaja 1 inoeswar 
Singh 1935 ITR 216 219 GIT 
v Sanvan Kumar 1945 IT R 361 375 

(10) In re Maharaj Kumar of J mana 
garam 1934 ITR 186 G I T v Narayana 
Gajapathi 19341 T R 288 C I T v Maha 
raja Put cestoar Singh 1935 ITR 216 221 
Cf C I T v Maharam Lalshmibati Saheba 
1935ITR 49 


(11) C I T v Rani Bijay Raj Kunwan 
1948 ITR 1 (maintenance fixed by the 
will of the la3t holder) C I T v Maharam 
Gyan Manjun Kuan 1945 ITR 55 (mam 
tenanco paid to the mother of the holder 
of the estate by the Court of Wards 
which had assumed management of the 
estate) C I T v Sarwan Kumar 1945 
ITR 361 (maintenance paid by a female 
who was the holder of the estate at the 
material time) 

(12) In re Maharaj Kumar of Vmana 
garam 1934 ITR 180 194/5 G I T v 
Narayana Gajapathi 1934 ITR 283 294 
Maharam Laxmtpal Mahadtti Garu v 
GIT 1944 ITR 489 490 

(13) In re Maharaj Kumar of 11 tana 
garam 1934 ITR 186 191 
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S14 F The exemption granted by this sub section would not apply if the estate does 
(2)(a) not belong to the joint family(14) or if the assessee who receives maintenance from 
the estate is not a member of the joint family{15) or has ceased to be a member 
of the joint family(16), or if the assessee does not receive the maintenance in his 
or her capacity as a member of the joint family(17), or if the assessee doe 3 not 
receive it out of the income of the holder of the estate (17a) 

No allowance to joint family in respect of payments made to 
members —Though the payments made to members of a jomt family out 
of the income of the family are exempt from taxation in the hands of the 
recipients under this section the payments cannot be allowed as deductions 
in assessing the jomt family on Jtnticbme In C I Tv MalanjiT2l]i{lS) the 
Bombay High Court held that in computing the income of a Hindu undiv ided family 
for purposes of income tax, moneys paid to the widow of a deceased coparcener 
of the family as maintenance and residence allowance cannot be deducted, even 
though the amount of Buch allowance has been fixed by a decree of the Court and 
has been made a charge on properties belongmg to the family See further ante 
under sec 3 "Diversion by overriding title ” p 93 

Burden of proof —The burden of proving that the income received by 
an assessee is exempt from taxation under this section is on the assessee(19) 


Reference to Court —The question whether a person is or is not a 
member of a Hindu undivided family is a question of fact(20) but when the 
Tribunal states the circumstances on which it relies for its finding and those circum 
stances do not in law lead to the conclusion arrived at by the Tribunal it is open to 
the Court to draw the proper inference from the circumstances stated(21) 

If m the assessment proceedings before the Income tax Officer and the appellate 
authorities the assessee has not claimed exemption under this sub section and has 
not raised the issues necessary for the determination of the questions of fact which 
arise under this sub section the question of such exemption would not arise out 
of the Tribunal s order and the claim for such exemption cannot be allowed by the 
1 Court on a reference(22) 


Sub-sec (2)(a) Partner s share in profits of unregistered 
firm —Cl (a) of sub sec (2) grants exemption from tax to a partner of an 
unregistered firm m respect of his share in the profits and gams of the firm 
The exemption under this clausa applies only for the purposes o£ income 
tax(28), but a corresponding exemption from super tax is granted "in'~certain 


(14) Kitmcar Kartar Stngh v C I T 
1937 ITR 609 678 Rananjaya Smgh r 
C I T 1944 I T R 159 

(15) rant Anand Kvntcar v C I T 
1943 ITR 235 

(16) Maharani Laxmipal Mahade r» Gant 
v C I T 1944 ITR 489 

(17) C 1 T t Chandramont Pattamaha 
den 1940 ITR 134 following Maharant 
Laxmipal Mahaden Gant v C J T 1944 
ITR 489 Both these eases have been noted 
ante under Maintenance fixed under a 
contract deed will or order of Court 

P 460 

(17o) Tam Hem Kvman Debt t C I T 
[1900129 ITR 1 . „ , 

(18) 1937 ITR 639 But cf Kt&en 
Kuhortr C J T 19331 TR 143 overruled 


on another point bv Madan Mohan Lai v C 
I T 193u> ITR 433 (F B ) 

(19) C I T v Maharaja J itveswar 

Singh I93j I TP 210 219 Seo also 

LathuSaov C J T 1934 ITR 403 400 
and further ante under sec 1 Burden of 
proof p 10 

(20) In ro Makham Lai ram Samp 1 
ITC 410 Pant Anand Kunirar r C 1 T 
1943 ITR 23.» 24^ 

(21) C I T v Maharaja 1 tncetwr 
Stngh 1935 ITR 21G 219 Seo also the 
cases cited ante under ace 2(9) p 67 f ns. 
(5) (6) and (7) 

(22) C 1 T ▼ Maharant Lakahmilalt 
Sahela 193j ITR 49 6o 

(23) See sec 63 
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circumstances by the second Proviso to sec 55 However, though, the partner's! S 14 
B har'e o f jirofita 1 3 thus exempt from tax, it has to beTncludecTIH^his total income / (2) (a) 
forthe purpose of determining the rate of tax applicable to his taxable income’ 

(24) Sec 17(2) lays down the mode of computing the tax in such "cases ' * 

Three points may be noted about the contents of this clause 


First the exemption applies only in the case ofthe partners of an unreg istered 
firm The levy is made directly on an unregistered firm m other words, an 
unregistered firm is taxed as a distinct assessable cntity(25) and to tax the partners 
indi\idually again would result in double taxation(l) In the case of a registered 
firm the substantial levy is made on the partners individually, each partner s share 
of the firm’s profits being added to his other income and taxed directly in his 
hands(2), though income tax at specially low rates is le\ led also on the registered 
firm Cl (aa) deals with tho case of tho partners of a registered firm 

Secondly, the partner s share of profits which is exempt under this section 
3 _to_ be. comp uted in the manner laid down in sec 16(1)(6) — i e , it includes any 
salary t ntercsF^commission or other remuneration payable to him by the firm m 
addition to his share in the balance of the firm s profits The result is that any 
salary, interest, commission or other remuneration received by a partner from bis 
firm would be exempt from tax in his hands, provided the other conditions of 
exemption are fulfilled(3) Under sec 10(4)(6) any sums paid by way of interest 
salary, commission or remuneration by a firm to any of the partners are not deduct 
ible from the profits of the firm Since such sums are taxed as part of the income 
of the firm they are not taxed again as the income of the partner to whom they are 
paid 


Thirdly, tho exemption applies only t o thatjortion of a partner’s share of 
profits on which the tax has already been jxndVy the firm{ 4) If the firm s income isi 
below the taxable limit or if the firm has committed default in payment of the tax \ 
due, the partners full share of the firm’s profits would ha\e to be added to bis \ 
other income and the benefit of this clause would not be available to him "Where J 
a firm was not assessed to tax because of certain losses which absorbed the entire J 
income and left the firm with a net loss instead of profit a partner who received j 
interest from the firm on his capital investment in the firm was held not entitled i 
to claim exemption in respect of such interest for no tax had been paid thereon , 
by the firm(5) The requirement of actual payment of income tax by the firm < 
under this clause may be compared with the corresponding provision in the second * 
Proviso to sec 55 which grants relief where tho profits of an unregistered firm have ] 
been assessed to super tax Under that Proviso it is apparently immaterial whether j 
super tax has been actually paid by the firm or not(6) 


(24) See gee 16(l){a) Contrast the 
provisions of sub sec (1) of this section 
noted ante under Payments to members 
of a Hindu undivided family p 464 

(25) See ante under sec 2(6B) A firm 
is an assessable entity p 51 and under 
sec 2(14) Registered firm p 61 

(1) See the cases cited ante under Scope 
and object of the section p 464 

(2) See sec 23(5) 

(3) Cf Kanhaiyalal v G I T 1937 
IT R 739 747/8 and Kanhaiyalal v GIT 
1941 I T R 70 


(4) Cf Raise Ram & Sons v G I T 
[1951] 19 IT R 233 where another partner 
was assessed on his individual share in the 
firm a profits hot the firm was not assessed. 
Contrast the provisions of snh see (1) of this 
section noted ante under Payments to 
members of a Hindu undivided family 

p 464 

(5) Kanhaiyalal v G I T 1937 IT R 
739 

(6) Pnor to the amendment in 1939 the 
wording of this clause also was ths 
profits or gams of any firm which hare been 
assessed to income tar 
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® ^ exemption granted by this Bub section Mould not apply if the estate does 

(2)(a) not belong to the joint family(14), or if the assessce "who receiv es maintenance from 
the estate is not a member o! the joint family (15) or has ceased to be a member 
of the joint family(16), or if the assessce does not receive the maintenance in his 
, or her capacity as a member of the joint family(17), or if the assessee does not 
receive it out of the income of the holder of the estatc(17a) 

No allowance to joint family in respect of payments made to 
members —Though the payments made to members of a joint family oat 
of the income of the family are exempt from taxation in the hands of the 
recipients under this section the payments cannot be allowed as deductions 
m assessing the joint family on ItrincomT^In C I T v MalanjrCalji(lB) the 
Bombay High Court held that m computing the income of a Hindu undivided family 
for purposes of income tax, moneys paid to the widow of a deceased coparcener 
of the family as maintenance and residence allowance cannot be deducted even 
though the amount of such allowance has been fixed by a decree of the Court and 
has been made a charge on properties belonging to the family See farther ante 
under sec 3 ' Dn ersion by overriding title,” p 93 

Burden of proof —The burden of proving that the income received by 
an assessee is exempt from taxation under this section is on the assessee(19) 

Reference to Court —The question whether a person is or is not a 
member of a Hindu undivided family is a question of fact(20) but when the 
Tribunal states the circumstances on which it relies for its finding and those circum 
stances do not m law lead to the conclusion arrived at by the Tribunal it is open to 
the Court to draw the proper inference from the circumstances stated(21) 

If m the assessment proceedings before the Income tax Officer and the appellate 
' authorities the assessee has not claimed exemption under this sub section and has 
not raised the issues necessary for the determination of the questions of fact which 
arise under this sub section the question of such exemption would not arise out 
of the Tribunal s order and the claim for such exemption cannot be allowed by the 
Court on a reference(22) 


Sub-sec (2)(a) Partner s share m profits of unregistered 
firm •—Cl (a) of sub sec (2) grants exemption from tax to a partner of an 
unregistered firm m respect of his share in the profits and gams of the firm 
The exemption under this clause applies only for the purposes of income 
tax(23) but a corresponding exemption from super tax is granted in 'certain 


(14) Kuntiar Kartar Smgh v C 1 T 
1937 I T R 569 578 Rananjaya Singh v 
C I T 1944 ITR 159 

(15) Rant Anand Kunicar v C J T 
1943 ITR 235 

(16) Maharam Laxmxpat Mahaden Garu 
v C I T 1944 ITR 4S9 

(17) C 1 T v Chandramom Paltamaha 
den 1046 ITR 134 following Maharam 
Laxmipat Mahaden Garu v C I T 1944 
ITR 489 Both these cases have been noted 
ante under Maintenance fixed under a 
contract deed will or order of Court 


p 466 

(17a) Rant EemKv man Debi v C I T 
[19.>6] 29 ITR 1 „ . „ , 

(18) 1937 ITR 539 But cf Kishen 
Kuhorer C I T 19331TR 143 overruled 


on another point by Madan Mohan Lai v C 
I T 1935 ITR 438 (F B ) 

(19) C I T v Maharaja Vtnccsicar 

Singh 1935 ITR 216 219 See also 

LatkuSaov C 1 T 1934 ITR 463 466 
and further ante under sec 1 Burden of 
proof p 10 

(20) In re Male ham Lai Tam Samp 1 
ITC 416 Ram Anand Kvntiar V O I T 
1943 ITR 23o 245 

(21) C / T v Maharaja } itncestrar 
Singh 1935 ITR 216 219 See also the 
cases cited ante under sec 2(9) p 67 f ns 
(5) (6) and (7) 

(22) C I T v Maharam Lakshmibah 
Saheba 1935 I T R 49 55 

(23) See sec 58 
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circumstances by tho second Proviso to sec 55 How ever, though the partner’s j S 14 
share of jirofits is thus exempt from tax’ it has to be'mcludecTm lus total income?(2)(a) 
for tho purpose of determining tho rate of tax applicable to his taxable income* 

(2-fj~ Sec 17(2) lays down the mode of computing tho tax in such cases * 

Three points may bo noted about tho contents of this clause 

Tirst, tho exemption applies only in tho^aso of the partners of an unreg istered 
firm Tho levy 13 made direct!) on an unregistered firm in other words, an 
unregistered firm is taxed as a distinct assessable cntity(2o), and to tax the partners 
individual!) agam would result in double taxation(l) In the case of a registered 
firm the substantial levy is made on tho partners individually each partner s share 
of tho firm’s profits being added to his other income and taxed directly in his 
hands(2), though income tax at spcciall) low rates is levied also on the registered 
firm Cl (an) deals with tho caso of tho partners of a registered firm 

Sccondl), the partner s shnro of profits which is exempt under this section 
d 2 ^tdJiS.£OJ 2 puted m tho manner laid down in sec 16(l)(h),—t e it includes any 
salary tnteresl^~covi}msstOn or other remuneration payable to him by the firm m 
addition to his share in the balance of tho firm’s profits Tho result is that any 
salary, interest commission or other remuneration received by a partner from his 
firm would bo exempt from tax in his hands, prouded tho other conditions of 
exemption are fulfilled(3) Under sec 10(4)(5), any sums paid by way of interest 
salary, commission or remuneration by a firm to any of tho partners are not deduct 
iblo from tho profits of tho firm Since such sums are taxed as part of tho income 
of the firm, they are not taxed agam as tho income of the partner to whom they are 
paid 


Thirdly, the exemption applies only t o that portion of a partner s share of 
profits on which the lax has already been pauZ'Vy (hejvrm{ 4) If the firm s income isi 
below the taxable limit or if the firm has committed default in payment of the tax \ 
due, the partner s full share of the firm’s profits would have to bo added to his l 
other income and the benefit of this clause would not be available to him Where ’ 
a firm was not assessed to tax because of certain losses which absorbed the entire | 
income and left the firm with a net loss instead of profit, a partner who received \ 
interest from the firm on his capital investment in the firm was held not entitled 
to claim exemption in respect of such interest for no tax had been paid thereon J 
by the firm(5) The requirement of actual payment of income tax by the firm < 
under this clause may be compared with the corresponding provision in the second / 
Proviso to sec 55 which grants relief where the profits of an unregistered firm have 
been assessed to super tax Under that Proviso it is apparently immaterial whether j 
BUper tax has been actually paid by the firm or not(G) 


(24) See sec lC(l)(a) Contrast the 
provisions of sub sec (1) of this section 
noted ante under Payments to members 
of a Hindu undivided family p 464 

(25) See ante under sec 2(6B) A firm 
is an assessable entity p 51 and under 
sec 2(14) Registered firm p 61 

(1) See the cases cited ante under Scope 
and object of the section p 464 

(2) See sec 23(5) 

(3) Cf Kanhaiyalal v 0 I T 1937 
ITR 739 747/8 and Kanhatyalrjl v 0 I T 
1941 ITR 70 


(4) Cf Ratee Ram <t Sons v O I T 
[1951] 19 IT R 233 where another partner 
was assessed on his individual share in the 
firm s profits but the firm was not assessed 
Contrast the provisions of sub sec (1) of this 
section noted ante under Payments to 
members of a Hindu undivided family 

p 464 

(5) Kankaiyalal r C I T 1937 ITR 
739 

(6) Prior to the amendment in 1939 the 
wording of this clause also was tho 
profits or gams of any firm which have been 
assessed to income tax 
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L *^ 18 c ^ auE0 exempt b a partner in respect of his share m an unregistered 

WW 8 profits, in cases where a firm incurs a loss the Proviso to sec 1G{1)(6) enables 
/ a partner to set off or canv forward and set oil, in accordance with the provisions 
/ of sec 24 his share of the loss— *•*—* *• 


Sub-sec (2) (aa) Partner's share in profits of registered firm — 
This clause was inserted by the Finance Act, 1956 Prior to 1956 neither income 
tax nor super tax wa3 levied on a registered firm but the levy was only on the 
individual partners After the ^amendment of the Act in 1956 income tax (but not 
Buper tax) is lev ted at specially low rates ev en on* a registered firm while the in 
dividual partners “are also liable to pay both income tax and super tix on their 
shares of the firm’s profits in their personal assessments Tho object of this clause 
is to grant partial relief to the individual partners in respect of the income tax paid 
by the firm 


Sub-sec (2)(b) Share in the profits of an association received 
by a member —This clause contains provisions analogous to those 
contained in cl (a) which has been dealt with above and reference may be made 
to the notes to that clause What is exempted from tax under this clause is only 
that portion of the amount which a member is entitled to receive from an asso 
ciation on uhch the tax has already been paid by the association The exemption 
under this clause applies only m respect of income tax(7) but a similar exemption 
from super tax is granted in certain circumstances by the second Proviso to sec 55 
/The sum exempted under this clause has to be included m the assesses s total 
bncome for the purpose of calculating the rate of tax applicable to his taxable 
income(8) 


The clause is expressly confined in its operation to associations other than a 
HindiTundii'ided 'family, cT company or a firm The case of Hindu undivided 
families is dealt with by sub~sec (1), and of unregistered firms by sub sec (2)(a) 
In the case of a registered firm the question of exempting the share received by a 
partner out of the income taxed m the hands of the firm does not arise because, as 
stated above the tax is collected directly from the individual partners of a regis 
tered firm m respect of their respective shares m the firm s profits J3ub sec (2) 
as it stood before the present sub section was substituted m 1939 exempted’divi _ 
dehdffxeceived "by a shareholder in a company "where the profitsmf_tfie company 
fiacTLeen assessed to income jax(9) - That.e xemption.now-removed anfl~relief 
uncTerThe present cl (b) is notavailable m respect of-dividends received by a share 
holder from-a-.company“^Put the other provisions of the Act prevent double 
taxation nTfespect of a shareholder s share m the profits of a company Under_ 
sees 18(6) and 49B the income tax paid by the company is deemed to ha ve*fieg n 
paldjiy.or^on behaK_drthe shareholders andTcredit Jherefor is given to theshare 
holders'* And sec 48 makes provision inter aha for refund'of tax so treated as paid 
by oron behalfof'tKeshareholders 

Sub-sec (2) Cl (c), now deleted —Income arising in the 
former " Indian States ’ —The following cl (e) of sub sec (2) was omitted 
by the Taxation Laws (Extension to Jammu and Kashmir) Act 1954 

“(r) m respect of any income, profits or gams accruing or arising to him 
within the State of Jammu and Kashmir unless such income profits or 
gams are received or deemed to be received m or are brought into the 


17) See sec 68 

(8) See sees 16(l)(a) »nd 17(2) 


(9 ) C I T v UuTVjirford Investment 
Trust Ltd 1936 I T R 270 (P C.) 
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taxable territories m the previous year by or ou behalf of the assessee S 14 
or are asse ssable u nder sectio n 12B or section 42 ’ (2)(c) 

In the above clause, 'the State of Jammu and Kashmir” had been substituted 
for "a Part B State” by the Income tax (Amendment) Act, 1953 with effect from 
the lBt April 1930 “A Part B State” had been substituted for “an Indian State , 
and “the taxable territories” for “British India” by the Adaptation of Laws 
Order, 1950 

When British India was distinct from “Indian States”, this clause had great 
importance for it oxempted incomo which accrued and was received m the Indian 
States and was not brought into British India The deletion of this clauso became 
inevitable upon the merger of the Indian States and the inauguration of the Re¬ 
public of the Union of India Despite the deletion a brief note on the old case law 
under this clauso may not bo out of place since cases arc still likely to arise which 
have to bo decided with reference to the law as it stood when thi3 clauso was part 
of the Act 

This clause which was inserted m 1941 exempted mcome accruing or arising 
within the pre Republic “Indian Stated” The exemption did not apply if the 
income was received or deemed to bo received in or was brought into the taxable 
territories in the previous year by or on behalf of the assessee or if the income was 
assessable under sec 12B or sec 42 Tho legal meaning and import of the words 
“accruing , * arising and “received” has been discussed ante under sec 4(1), 
pp 153 72 and also of tho words “brought into the taxable territories by the 
assesseo pp 182-4 

The exemption under this clause applied m respect of income tax as well as 
super tax(10) Losses made in British India could not be reduced by the Depart¬ 
ment bj adjusting against them the profits in the Indian States which were exempted 
under this clause(lOa) The mcome exempted under this clause had, however, to bo 
included in the assessee’s total mcome for the purpose of determining the 
rate applicable to his taxable mcome(ll) The tax payable m such cases wa3 
determined in accordance with the provisions of sub secs (2) and (3) of sec 17 
Sub sec (4) of sec 17 deals with the case where incomo exempted under this clause 
is brought into the taxable territories in a subsequent year 

In Birla Bros Ltd v C 1 T (12) the directors of the assessee company carried 
on the business of the company m British India and their fees were earned and 
payable in British India A part of the company s income was exempt from tax 
under this clauso as accruing in a quondam Indian State , but there was no 
finding that any portion of the fees payable to the directors was appropriated to 
any work within or without British India Tho Calcutta High Court held that the 
whole of the directors’ fees was deductible m amvmg at the company’s taxable 
income and a part of it could not be disallowed as attributable to earning the mcome 
exempt under this clause(13) No part of business profit could be exempted 
under this clause merely because some of the closing stock in trade which 
was valued m the accounts was situated in the States to which this clause 
apphed(14) 

(10) See sec 58 (13) See also C 1 T v O Parahh da Co 

(lOo) tfanatfal Ahirchand Spg <£> Utg (India) Lid [1956] 29 I T R 661 (SC) 

Mills v C I T [19^7] 31 IT R 427 

(11) See sec 16(l)(a) (14) Chamrup Sampatram v C 1 T 

(12) [1951] 19 IT R 623 [19o3] 24 11 R 481 (S C) 
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14 ( 3 ) The Bombay High Court held in C I Tv Murhdhar Mathuraicalla Assn ( 15 ) 
that an as^essee who was carrying on two distinct and separate businesses; one 
m British India and the other in the Indore State, was entitled to set off the Josses 
incurred in the Indore business against the profits made m the British Indian hnsi 
ness and only the balance of profits after allowing such set-off was taxable under 
sec 10 The same principle applied whether the two businesses were separate and 
distinct or whether the} constituted one and the same business and even if one 
business was carried on by the nssesseo singly and the other in partnership with 
others TheMadras(15o) Nagpur(lC) Punjab(l7), Hydcrabad(18) and Travancore 
Cochin(18a) High Courts took the same view as the Bombay High Court The 
contrary \ lew taken by the Allahabad High Court(l9) was it is submitted incorrect 
(See further post under the original first Proviso to sec 24(1) and cl (a) of the Proviso 
to see 24(2) which were deleted at the same tune as cl (c) of sec 14(2), p p 6012) 

However, for the purpose of determining the amount to be exempted under 
see 14(2)(c) one had to look at the resultant figure of income after taking into 
account all the heads of income Thus where an assessee had incurred a business 
loss in an Indian State, which was set off against his British Indian income and 
had also dividend income in the Indian State it was held that he was entitled to 
exemption under this clause not in respect of the entire dividend income but in 
respect of the balance remaining after deducting from the dividend income the 
business loss{20) 


Sub-sec (3) —Exemption to co-operative societies —A co 
operative society is defined by cl (5B) of sec 2 (See notes to that clause ante, 
p 38 ) The other provisions which deal with co-operative societies are contained in 
secs 2(6C)(t»i) 9(4)(6), 14(3) 14(4) and I6(l)(a) These provisions regarding 
co operative societies have all been inserted by the Finance Act 1955, and they 
apply for the assessment year 1955 56 and onwards 

t This sub section grants exemption in. respect of certain categories of income 
nf a co operative society (t) The profits of any business carried on by the society, 
■’(u') interest and dividends derived from its investments with any other co operative 
society (in’) income derived from the letting of godowns or warehouses for storage 
processing or facilitating the marketing of commodities and (tv) interest on securi 
ties chargeable under sec 8 and income from property chargeable under sec 9, are 
exempt from tax subject to the following three exceptions — 


FiXBt, no exemption is granted m respect of m terestj m-flecmitiea chargeable 
under sec B'andThcdHe'from property chargeableTInder sec 9 to—(a) njsooiefcjr 
whose total income exceeds Bs 20 000 (6) a housing society, (c) an urbanconsumers 
society.ai^efined by the Explanation to the SulnfcetiOn and (d) a socjetyjmrrymg 
on transport busmess (sub sec (3)(tv)) 

1 Secondly no exemption whate\er is granted in respect of any income to the 
| Samkatta Saltowners Society (cl (t) of the Proviso)_ 


ft 


(16) 10481 JR 146 

(15a) Parasram Jelhanand v C I T 
[1956J 29 IT R 818 Muthvraman ChtUiar 
v C I T [1957J 311T R 61 

(16) MohanXal Siralal \ C J T [1Q52J 
22 IT R 448 C J T v O P Syndicate 
[1952] 22 iTJt 493 

(17) C I T v Sira Mall A aram Don 
[1953] 24 IT R 199 C 1 T v Partap 
Singh [1955] 23 IT R 117 C I T v 


Gajja Hand QobindPam [1955]281 T R 499 

(18) C I P v Baltram Sanlhoba [1954] 
25ITR 399 

(18a) Jndo Mercantile Bank Ltd v C 
l T [19o6] 29 IT R 619 

(19) In re Mtshnmal Oulabchand of Bea 
(ear 1950 I T R 75 Raghunath Prasad v 
C I T [1955] 28 IT R 45 

(20) Prieutrdal Oirdharlal v C I T 
[19o4]25ITJl 665 
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Thirdly, where a co operative society carries on insurance business, the profits 
of that business which are computed m accordance with the Rules set out in the 
Schedule(2l) are not entitled to any exemption(22) (See cl (ti) of the Proviso) 
In the case of insurance business of any hind, the operation of secs 8, 9,10,12 and 
18 is subjected to tho provisions of the Schedule by sec 10(7) The computation 
of tbo total income of an assesseo carrying on insurance business is not in accordance 
with the provisions for computing income under different heads laid down in secs 8 
9, 10 and 12, hut an artificial figure of income is arrived at by applying the Rules 
contained in the Schedule Therefore, anj category of income, ordinarily charge 
able under any head whatever, eg interest on securities, which is exempted by 
the substantive part of this sub section would lose the right to exemption if it 
goes into tho computation of tho profits of the society s insurance business under 
the Schedule 

The exemption m respect of business profits applies only in respect of thel 
profits of a co operative society from a business carried on by it as a co operative j 
society and not the profits of a business (even though permitted by the Govern I 
ment) unconnected with the society's objects and not earned in its co-operative 
character{23) 

The income exempted from tax under this sub sectio n is to be mcluded-in the * 
total income for the purpose of determining tho rate applicable to the taxable! 
income (Scc“IC(l}(o)) ~~ * 

Trior to tho enactment of this sub section in 1955, certain categories of income 
of co-operative societies were exempted from tax under a Notification issued under 
sec 60 of tho Act The scope of the exemption under the Notification was different 
from what it is under this sub section(l) 


Sub-sec (4) Dividends received by member of co-operative 
society —Sub Bee (3) exempts certain categories of income of a co opera 
tne society This sub section, which was also inserted by the Finance Act, 1955 
exemptB a member of a co-operative society m respect of any dividends received 
bjr*hinrfromrthe iociety The exempted dividend income is includible in the 
total income~for the purpose of determining the rate applicable to the taxable 
income (sec lG(l)(a)) Before the enactment of this Bub section, a Notification 
iBsued under sec 60 exempted from tax the dividends or other payments distributed 
by a co operative Bociety among its members out of income from certain sources 


Sub-sec (5) Income of marketing authority —This sub section, 
inserted by the Finance Act, 1955, exempts an authority constituted by 
law for tho marketing of commodities m respect of any income derived from the 
lettmg of godowns or warehouses for storage processing or facilitating the marketing 


(21) See secs £(6C)(iu) and 10(7) 

(22) This Bub section supersedes C I T 
v B B d. C I Riy Co operatne Mutual 
Heath Benefit Society Ltd 1940 I T It COO 
m which the profits of a co operative society 
doing insurance business were held exempt 
from tax under the Notification (issued 
under sec 60 of tho Act) which operated 
to exempt tho income of co operative 
societies before the enactment of this 
sub Beet ion 

(23) Boehiarpur Central Co operatne 
Bank Ltd v C I T [1953J 24 I T R 346 
Coe A in Cottage Industries Co operatne Mar 


keting Society Ltd v C I T (I956J30ITR 
356 

(1) Tor cases which arose under the 
Notification see Hoshiarpur Central Co 
operatne Bank Ltd v C I T [1953] 24 
ITR 346 C I T v Madras Provincial 
Co operatne Bank Ltd 1942 ITR 490 
see also Madras Central Urban Bank Ltd 
v C / T 3ITC 357 Madras Provincial 
Co operative Bank Ltd v C I T 1933 
IT R 158 C I T v Salem District Urban 
Bank Ltd 1940 I T R 269 and GIT 
v Bengalee Urban Co-operative Credit Society 
Ltd 1934 ITR 121 


s 1' 

(4)&l 
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S 15 of commodities Income from sources other than such letting would be liable 
to tax me income exempted from tax under this sub section is includible in the 
total income Csec 16(l)(a)) 

15 (jL*) The tax shall not be payable in respect of any sums 

Exemption m the ^ ai< ^ ^7 aa assessee effect an insurance on the 
case of UCe insurances life of the assessee or on the life of a wife or hus 

band of the assessee or in respect of a contract for 
a deferred annuity on the life of the assessee or on the life of a wife 
or husband of the assessee, or as a contribution to any Provident 
Fund to which the Provident Funds Act, 1925 (XIX of 1925), 
applies 

V f r) Where the assessee is a Hindu undivided family, there 

shall be exempted under sub section (I) any sums paid to effect an 
insurance on the life of any male member of the family or of the wife 
of any such member 

(2A) Nothmg m sub section (1) or sub section (2) shall apply 
to so much of any premium or other payment made on a policy 
other than a contract for a deferred annuity as is m excess of ten 
p6r cent of the actual capital sum assured , and in calculating any 
such capital sum no account shall be taken of the value of any 
premiums agreed to be returned or of any benefit by way of bonus 
or otherwise which is to be or may be received either before or after 
death either by the person paying the premium or by any other 
person and which is not the sum actually assured 
< tr ? (?) (3) The aggregate of any sums exempted under this section 

shall not, together with any sums exempted under the first proviso 
to sub section (1) of section 7 and any sums exempted under section 
58F , exceed in the case of an individual, one fourth of the total income 
of the assessee or eight thousand rupeps, whichev er os less, and in the 
case of a Hin du undivided family, one fourth of the total income of 
the assessee or Bixtcen thousand rupees, whichever is less 


Sub-secs (1) and (2) Scope of the sub-sections-—Premiums 
paid for life insurance or deferred annuity -—The object of this 
section is tbe encouragement of thnft(2) Sub-Bee (1) exempts from tax three 
categories of payments by an assessee— (a) premiums to effect an insurance on 
the hfe of the assessee or on the life of a wife or husband of the assessee (6) premiums 
in respect of a policy for a deferred annuity on the life of the assesseo or on the life 
of a wife or husband of the assessee, and (c) contributions to any provident fund 
to which the Provident Funds Act, 1925 (XIX of 1925) applies 

Sub sec (2) provides that where the assessee is a Hindu undivided family, 
any sums paid to effect an insurance on the life of any male member of the family 
or the wife of any such member shall be exempt from tax. UnhLe gqb sec (1), 
aub-sec (2) does not cover deferr ed annuity policies but only life insnrance~p5liCie3~ 
(2) Gould v Curtis 0 T C 293 310 (Cut) 
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Therefore m the case of a Hindu undiv ided family, the exemption would not apply S 15 
tcTpreiaiumS paid for a deferred annuity on the life of any malo member of the 1(1) & (2) 
family or of the wife of an} such member 1 

Liability to super-tax and inclusion of exempted amounts in total 
income -—-Tho„exemptions contamcd m this section apply only in respect of i 
income tax and not super tax(3) Moreover the sums exempted have to be m 'I 
cludcd~lii~thc"hsscs5ee s total income for the purpose of determining the rateJ 
applicable to his taxable mcome(4) The mode of determining the tax payable mj 
Buch cascSlTprovided m sec 17(2) 

" Insurance on life " and “ deferred annmty " —“Insurance on 
life" may bo defined as that in which one party agrees to pay a given sum upon 
tho happening of a particular event contmgent upon the duration of human hfe(5) 

It would cover both a simple life insurance policy under which tho principal Bum 
assured is payable on death as well as an endowment policy under which the sum 
is payable on tho insured person’s reaching a certain ago or on his previous death(6) 

It is not a necessary ingredient of life insurance that the contract should be advanta¬ 
geous to the assessco Thus where the terms of a life policy were such that on 
tho whole tho insured, in any eventuality had to pay out more than he could possibly 
receive under the policy, tho contract was nevertheless held to be one of “insurance 
on life within tho meaning of this Bcction(7) 

A deferred annuity would include an annual payment (ft3 distinct from a lump’i 
sum payment) made to the insured during "his life or made to his de pen dan ts after) 
h is dea th for a certain, term of years(8) 

Insurance on joint lives —In JPtfson v Simpson(9) two directors of 
a company effected an insurance on their jomt lives under which the policy monies 
were to become payable on the death of either of them Each of tho insured 
paid one half of the amount of the premium One of the directors claimed exemp 
tion in respect of the moiety of the premium paid by him The claim was negatived. 

Rowlatt J , said It is not an insurance on his life, because the cesser of the joint 
lives may consist in the dropping of the other life just as it may consist in tho 
dropping of lus own The point is that the money becomes payable on the cesser 
of the two lives co existing It is not an insurance on his life accurately speaking, ^ 
at all, nor has he paid the premium for any such insurance’’ Under this Act the 
same principle would apply and relief under this section would“not~be available 
where an outsider’s life is jointly insured with that of the asseasee But where an 
insurance is effected on the joint lives of the assesses and the wife^or husband of 
•tbenSsessee, or^in the case of a Hindu undivided family,' onThe joint bves of two 
oijnoie male membersTof the family or of their wives the benefit of this section 
it la^ubmitted, can he claimed, since insurance on those lives is expressly covered 
bythe section 

“ Paid by an assesses ” — The exemp tion applies only m respect of any . 
pregunm s_paid b y_the,assessee Where under the terms nf the policy only half | 
tEe premium factually paid by the assessee m cash and the other half which is | 
not paid is to bear interest and is to be later adjusted against or deducted from the | 

(3) See see 58 (6) Could v Curtis 6 T C 293 (C A ) 

(4) Se6 sec 1G(1)(«> ^ Babulal Kanji y C I T 194GITK 

(5) Could y Curtis G TC 293 306 (8) Gould v Curtis 0 TC 293 303 

311/2 (C.A) Babvial Kanji y C J T (CA) 

1946 I T R 662 660 671 (9) 10 T C 753 
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(2A)&(3) 


capital sum assured when it falls due, the exemption con be claimed only in respect 
of the moiety of the premium which is actual!} paid in cash(iO) 

In Babulal hanji v C I T (11) it was a term of a life insurance policy that a 
compulsory loan of 95 per cent of the premium, carrying interest at G£ per cent per 
annum should bo taken by tho insured within a week of the payment of each pre 
mium and failure to raise such loans or to pay interest thereon would make the 
policy null and void The Bombay High Court held that the 95 per cent of the 
premium, which was the Bubjcct*mattcr of the compulsory loan was not paid by 
the assessee to effect insurance on his life within tho meaning of this section, but 
that tho 5 per cent of tho premium which remained in tho hands of the insurance 
company and also the interest actually paid by the assessee on the compulsory 
loan to keep tho policy alive wero payments made by the assessee to effect or main 
tarn the insurance on his life and were exempted under this section 


In Watkins v Hugh Jones{\2) the assessee was insured under a policy which 
entitled him to participate in tho insurance company’s surplus funds and gave him 
the option of paying a reduced premium or of claiming an equivalent reversionary 
jbonus The assessee chose to pay the reduced premium It was held that the 
/amount actually paid by the assesseo by way of reduced j>remihnrwas alone exempt 
/from tax and not the full premium payable tinder'the policy' Rowlatt J said 
/"He has not paid the money It is tho policy that has provided the money, 
I he has not provided it out of his resources The intention of the .Act-is to 
1 relieve people who are paying out of their resources the amount o! the premium 
and when the policy itself earns its own premium so as to reduce the premium m 
) part or in whole what he is getting is the benefit of his previous premiums working 
f out to protect him from this premium (13) 


Sum paid in reduction of future premiums —A sum paid by an 
assessee to an insurance company m reduction of future premiums payable on his 
hfe insurance policy would be exempt from tax under thisjsection as bemg a 
sum paid to effect an insurance on the life of the~asJesSee~”~ Tie *deciaioiffo the 
contrary in Turton v 0 Brten( 14) which turned upon the wording of the Lnglish 
statutes would not it is submitted apply under this Act 


Contributions to provident funds —Sub sec (1) exempts from tax 
contributions made by the assessee only to those provident funds to which the 
Provident Funds Act 1925 applies That,Act_applies to Governme nt Prov ident 
Funds Railway" Provident "Funds and To Promdent Junda.estabhg ked by~su ch 
localauthMltTes’and institutions as are notified by the Govern ment An employee s 
contributions to a recognised provident fund are exempt from income ta x und er 
sec"* 58 F ~~No exemption'cah be claimed by an employee in respect of his confri 
buttons* compulsory o fvoliinfa ry, to anyjotherprovident fund{15) “ ~ 

Sub'secs (2A) and (3) Limits of exemption —Sub sec (2A) puts a 
limi t on the exemption m respect of premiums paid on life insurance policies 
it provides that the benefit of the section cannot be claimed w respect of -o much 
of the premium as is in excess of ten per cent of the actual capital sum assured. 
Sub sec (3) puts another limit uz that the aggregate of any sums exempted 
under this section should not together with any sums exempted under the first 

~m 0 ) Hunter v Att Gen 5 T C 13 (H L) (13) 14 1 C 94 110 

Rex v Special Comra (Ex parte Horner) 17 /j,n 7 TC 170 

T C 36 17 , 

fill ”l946ITR 662 (15) See ante under Deductions torn 

(12) 14TC 94 salar y P 277 
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Proviso(16) to Bee 7(1} and under sec 58F, exceed m the case of an individual Ss 
one fourth of his total income or Es 8,000 whichev er is les3 (The first Proviso 15A-15B 
to sec 7(1) exempts the amount deducted from the salary of a Gov ernment servant 
for the purpose of securing to him a deferred annuity or making provision for his 
wife or children, while ecc 58F exempts an employee s contributions to a recognised 
provident fund) The amount of excess over Es 8 000 or one fourth of the 
asscssee’a total income, whichever is less, would be exigible to tax In the case 
of a Hindu undiv ided family, the ceiling is one fourth of the total income or 
Es 16 000, whicho\er is less The limits of exemption have been raised by the 
Finance (No 2) Act, 1937 

15A The tax shall not be payable by an assessee in respect 
m tion or r 8U °k portion, if any, of the earned income mclu- 
tioo Itn cF °eam°ed ded in his total income as is directed by the annual 
Central Act fixing the rate or rates of tax for any 
year to be deducted in making an assessment for that year, and for 
the purposes of determining the rates at which mcome tax (but not 
super-tax) is payable by the assessee for that year his total mcome 
shall be deemed to be the total mcome reduced by the said portion 


“ Earned mcome ” relief —This section was introduced m 1945 when 
o, distinction was made for the first tune between earned and unearned mcome 
Since then the successive Finance Acts have contained provisions for relief m 
respect of earned mcome Cl (6AA) of sec 2 defines “earned mcome” (See 
notes to that clause, pp 45 7 ) This section provides that (t) the tax is not pa) able 
in respect of such portion of the earned mcome as is specified by the annual I'manci 
Act and (u) such portion is to be excluded from the total mcome for the purpose* 
oi determining the rateB at which income tax (but not Buper tax) is payable by the 
assessee The exemption is only tn respect of income tax, and not super tax( 17) 
Further the portion of earned mcome exempted from income tax is to bo included 
in the total mcome for all purposes except for the purpose of determining the rates 
at which mcome tax (but not super tax) is payable by tbe assessee(18) 

Though no portion of earned income is exempt from super tax, the Finaare 
Acts of 1946, 1947, 1918 and 1949 gav e relief w respect of earned income even fo” 
tbe purposes of super tax by prescribing higher slab rates of super tax fo- cnea-ned 
income and lower slab rates of super tax for earned mcome Tins vrsr*s* f a? 
been followed by tbe Finance (No 2) Act, 1957 


+ ( 1 ) 

Exemption on 
account of donations 
for charitable purposes 


Ths tax shall not bs payable by tin m respect 

of any sums paid bj him on or aft*r tb> firt day of 
April, 1953, as donations to any in~*i:a!ion or fund 
to which this section applies/ 


Provided that m the case of a Compaq ewmpfaon sial ; 
apply only m respect of income tax, and rot is re™ct 0 f suner-ta 
payable by it 1 


(16) What was the second Proviso to th» 
old sec 7(1) has become the first Promo ti¬ 
the present sec 7(1) which has 


V ft- 17 Pirito'r A-t. IS*. 

f 7 i >1* VS A W\yi)xx*l - 


■a 
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‘ Provided further that this exemption shall not apply— 

(a) if the aggregate of the sums so paid by the assesses is less 
than two hundred and fifty rupees, 

(b) to any sums paid in excess of one-twentieth of the assessee’s 
total income as reduced by any portion thereof exempt from 
tax under any other provisions of this Act, or one hundred 
thousand rupees, whichever is less 

(2) This section applies to any institution or fund established 
in the taxable territories for a charitable purpose— 

(fc) the mcome whereof is exempt under clause (i)jofjsub 
section (3) of section 4, w 

(w) which is not expressed to be for the benefit of any particular 
religious community, 

(m) which maintains regular accounts of its receipts and 
expenditure } and 

{tv) which is either constituted as a public charitable trust or is 
registered under the Societies Registration Act, 1860 
(XXI of 1860), or under section 26 of the Indian Companies 
Act, 1913 (VII of 1913), or is a university established by 
law or is any other educational institution recognised by 
Government or by a university or affiliated to any 
university, or 

(v) which is an institution financed wholly or m part b} the 
Government or a local authority 

Explanation —An institution or fund established for the benefit 
of scheduled castes, backward classes, scheduled tribes or of women 
and children shall not he deemed to be an institution or fund 
expressed to be for the benefit of a religious community within the 
meaning of clause (n) 

(2A) For the removal of doubts, it is hereby declared that in 
respect of sums paid as donations on or after the 1st day of April, 
1948, and before the 1st day of Apnl, 1953, the provisions of sub¬ 
sections (1) and (2) shall apply as if the amendments mndc by clause 

(c) of section 3 of the Finance Act, 1953, had not been made 

(3) The amount by winch the tax payable by an asscssec 
is reduced on account of an exemption under this section shall 
not in anv case exceed half the amount m respect of which the 
exemption is allowed under tins section 
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Amendment —By tho Finance Act, 1953, the present sub secs (1), (2) and S 15B 
(2A) were substituted for the following sub sections, with effect from the 1st April, 

1953 

“(1) Tho tax shall not bo payable by an assessce m respect of any sums 
paid by him on or after tho first day of April, 1948 as donations to any mstitu 
tion or fund which is established m the taxable territories for a charitable purpose 
and is approved by the Central Government for tho purposes of this section 
Provided that the total of tho sums so paid is not less than two hundred 
and fifty rupees 

Provided further that in tho case of a company this exemption shall apply 
only in respect of tho income tax and not in respect of any super tax payable 
by it 

Explanation —In this section, ‘charitable purpose’ includes relief of the 
poor, education medical relief and tho advancement of nny other object of 
general public utility 

(2) The aggregate of any sums exempted under this section shall not 
exceed— 

(а) one twentieth in the case of a company, and one tenth m any other 
case, of the asscssee’s total income as reduced by any portion thereof 
exempt from tax under any other provision of this Act, or 

(б) two hundred and fifty thousand rupees 
whichever is less 

Provided that where any sum paid during the previous year as donation 
to the fund known as the Gandhi National Memorial Fund is in excess of the 
limits specified m this section the exemption granted under this section shall 
apply to the whole of that sum’ 

Donations for charitable purposes —Donations for c hari table 
purp oses constitute me re application of income and are not deductible]?rom the 
asssaseaXtotal jncome(20) This se ction, which was msertedliy the'Fmance Act 
1948, constitutes an exception to tfie'gefieraTruIe Before - its"anfendmenFby the 
Finance AeE71953~the section exempted from tax donations to any institution or 
fund which was established in the taxable territories for a charitable purpose 
provided it was approved by the Central Government for the purposes of this 
section From time to time the Central Government published lists of several 
institutions and funds established in various parts of India which were approved 
by it for the purposes of this section 

Afte r the amendme nt in 1953 the requirement of the approval of the mstitu 
tion or fund by the Central Government is deleted and the exemption extends to 
donations to any non-communal ch aritable fund or mstitTrtnro-'cstabhahei liftEe' 
taxable territor ies, provided i t^iulfil3^ tKe~conditi0n3 set 'out in TihiThadly *3raKed 
sub sec (2) It is not clear whetherTEe'conditionTE&ntainecfln cl (v) of sub sec (2) 
is an alternative to the condition set out in cl (tv) or is an alternative to all the four 
conditions set out in els (t) to (tv) , i , 

The definition of charitable-imrposo ’ is Riven in sub sec (3) of sec 4 (See ante 

notes to that sub section p p 203 17 ) ’ .. 

The exemption^cqpferred_by this section .applies in respect of income tax as 
well as in respect of su per tax ~~payable by the assessee(2I) “except m the case of a 

(20) See ante under sec 3 Application of income and its diversion by overriding 

title p 90 n {4} , 

(21) See sec 6S 

31a 
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1C |' . “mpirayregarding which the lection expressly states that the exemption applies in 
15H«*15C respect of income tax onb, But the Bums exempted under this section are-io-he 
me laded, i n jh g nescssci b to tal income for the purpose of determining the rato of 
tax applicable to his taxablo incomc(22)~ The inode of calculating the tax m such 
cases )s laid down in sub sees (2) and (3) of ffee 17 

While cl (a) of the second ProMso to sub bcc (1) enacts that relief under this 
section cannot bo claimed if donations total Jess than Bs 230 cl (b) oi tbatTioriso 

lajs down the maximum limits of exemption allowable under this section Sub 
see (3) pro\ ides that the amount bj which the tax payable by an asscssee is reduced 
on account of an exemption under this section shall in no case exceed half the 
amount of the donation in respect of which the exemption is allowed 

The Calcutta High Court has held that the assessed is entitled to exemption 
under this section onlj m respect of sums which constitute o part of his total income 
of the relevant accounting }ear, and consequently, no exemption can be claimed 
in respect of a sum donated out of the income of an earlier j ear(23J 


si 1 , w 1SC (1 ) 


Sate as otherwise hereinafter provided, the tax 
shall not be payable by an assessee on so much of 
the profits or gains derived from any industrial 
undertaking to which this section applies as do 
not exceed six per cent per annum on the capital 
r employed in the undertaking, computed in accord¬ 

ance with such rules as may be made m this behalf by the Central 
Board of Revenue 


Exemption from tax 
or newly etUbltshrd 
Industrial undertakings 


(2) This section appbes to any industrial undertaking which— 
(t) is not formed by the splitting up, or the reconstruction of, 
business already m existence or by the transfer to a new 
business of building, machinery or plant used m a business 
which was being earned on before the 1st day of 
April, 1948, 

(n) has begun or begms to manufacture or produce articles in 
any part of the taxable territories at any time within a 
period of thirteen years from the 1st day of April, 1948, or 
such further period as the Central Government may, by 
notification m the official Gazette, specify with reference 
to any particular mdustnal undertaking, 

(m) employs ten or more workers in a manufacturing process 
carried on with the aid of power, or employs twenty or more 
workers m a manufacturing process earned on without the 
aid of power 

Provided that the Central Government may, by notification 
m the official Gazette, direct that the exemption conferred by this 
section shall not appl} to any particular mdustnal undertaking 

(23) C I T v Samnugger Jute Factory 
Co Ltd [1953] 24 IT R 265 


(22) See sec 16(1){«) 
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(3) The profits or gains of an industrial undertaking to which S 15C 
this section applies slplLhe-computed in accordance with the pro¬ 
visions of section 10 

(4) The tax shall not he payable by a shareholder in respect 
of so much of any dividend paid or deemed to be paid to him by an 
industrial undertaking as is attributable to that part of the profits 
or gains on which the tax is not payable under this section 

(5) Nothing in this section shall affect the application of 
section 23A m relation to the profits or gains of an industrial under¬ 
taking to which this section applies 

(C) The provisions of this section shall apply to the assessment 
for the financial year next following the previous year in which the 
assesseo begins to manufacture or produce articles and for the four 
assessments immediately succeedmg 

Amendments —In sub see (2) tho present cl (ni) was substituted for the 
following clauses by tho Income tax (Amendment) Act, 1953, with effect from the 
1st April, 1952 

'(ill) employs more than fifty persona, and 
(tv) involves the use of electrical energy or any other form of energy winch 
is mechanically transmitted and is not directly generated by human 
agency ” 

The present Bub sec (6) was substituted for the following sub section by the 
Income tax (Amendment) Act, 1953 

“(G) The provisions of this section shall apply to the assessments for 

the years commencing on the 1st day of April, 1949, and ending on the 31st 

day of March 1954 ” / 

The other amendments are noted m the bare text of the Act Vol II, pp 45 6 

Scope and object of the section —The object of this section is to 
encourage the establishment of new industrial undertakings The profits of the! 
industrial undertakings to which the section applies are e xempt from tax to* the! 
exten t of si x_per.cent.per annum on the capital employed in the undertaking I 
Rules*iiayelbeen made for computing ithe capital employed”(24) Further, the\ 
taxis not payable by a shareholder in respect of so much of any dividend paid \ 
by an industrial undertaking as is distributed out of that portion of the company s j 
profits and gains which is exempted under this section Rehef under this section j 
is availabl e for t he first five years after production corumenc.es *" - 

E xemption under this section applies in respect of income tax as well as 
super tax(25)~“Iiut the sums exempted are to be mcluded'in the”total income for 
the' purpose of determinmg^lhe rate of tax payable on the assessee’s taxable 
mcome(l) As for the mode of calculating the tax in such cases see sub secs (2) 
and (3) of sec 17 

In practice this section hardly affords any rehef to new industrial under 
takings because after deducting normal and additional depreciation allowances 


(24) See Vol II Div 3 p 282 


(25) See see 58 
(1) See sec 16(l)(a) 



48 i 


THE INDIAN INCOME TAX ACT 


S 16 had now olso the development rcl>ato, it is seldom that daring the first five veara 
| any taxable profits emerge in respect of which exemption can be claimed under 
1 this section 

16 ( 1 ) In computing the total income of an assessee— 

(°) any Bums exempted under the first proviso to sub section 
(1) of section 7, the second and third provisos to 
aSSP^AS Bectl0n 8 > sub sections (2), (3), (4) and (5) of section 
ing u» torn t»w»e 14, section 15, section 15B and section 1 5C shall be 

included, and any sum exempted under section 
15A shall also be included except for the purpose of deter 
m i nin g the rates at tv Inch income-tax (but not super tax) 
is payable by the assessee to whom the exemption is given, 

i ® tho assessee is a partner of a firm, then, whether 

' the firm has made a profit or a loss, his share (whether a 
net profit or a net loss) shall be taken to be any salary, 
interest, commission or other remuneration payable to 
him by the firm in respect of the previous year increased 
or decreased respectively by his share in the balance of the 
profit or loss of the firm after the deduction of any interest, 
salary, commission or other remuneration payable to any 
partner in respect of the previous ) ear 

Provided that if his share so computed is a loss, such 
loss may be set off or earned forward and set off m ac¬ 
cordance with the provisions of section 24 , 

/ p4 b j ( c ) all income ansing to any person by virtue of a settlement 
J or disposition whether revocable or not, and whether 

effected before or after the commencement of the Indian 
Income tax (Amendment) Act, 1939 (VII of 1939), from 
assets remaining the property of the settlor or disposer, 
shall be deemed to be income of the settlor or disponer, 
and all income ansing to any person by virtue of a revo 
cable transfer of assets shall be deemed to be income of the 
transferor 

Provided that for the purposes of this clause a scttlc- 
4> J> k / ment, disposition or transfer shall be deemed to be revoc¬ 
able if it contains any provision for the retransfer directly 
or indirectly of the income or assets to the settlor, disponer 
or transferor, or in any way gives the settlor, disponer or 
transferor a right to rcassume power directly or indirectly 
ov er the income or assets 

Provided further that the expression "settlement or 
k '2/cy disposition" shall for the purposes of this clause include 
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any disposition, trust, covenant, agreement, or arrange- S 1 
ment, and the expression “settlor or disponer” in relation 
to a settlement or disposition shall include any person by 
whom the settlement or disposition was made 


/y Provided further that this clause shall not apply to 
any income arising to any person by virtue of a settlement 
or disposition whioh.LS.not revocable for a period exceedmg 
six years_or during the lifetime of the person and from which 
’income the settlor or disponer derives no direct or indirect 
benefit but that the settlor shall be liable to be assessed on 
the said income as and when the power to revoke arises to 
him 

(2) For the purposes of mclusion in the total income of an 
assessee any dividend shall be deemed to be income of the previous 
year in which it is paid, credited or distributed or deemed to have 
been paid, credited or distributed to him, and shall be increased to 
such amount as would, if income-tax (but not super tax) at the rate 
applicable to the total mcomc of the company (without taking into 
Recount any rebate allowed or additional income-tax charged) for 
the financial year in which the dividend is paid, credited or distri¬ 
buted or deemed to have been paid, credited or distributed, were 
deducted therefrom, be equal to the amount of the dividend 


Provided that when the sum out of ivhich the dividend has been 
; paid , credited or distributed or deemed to have been 'paid, credited or 
distributed includes — 


(i) any profits and gains of the company not included in its 
total income, or 

(ii) any income of the company on which income tax was not 

i payable, or 

(hi) any amount attributable to any allowance made m computing 
the profits and gams of the company , 
the increase to be made under this section shall be calculated only upon 
such proportion of the dividend as the said sum after deduetion of the 
k inclusions enumerated above bears to the whole of that sum 

^ (3) In computing the total income of any individual for the 

purpose of assessment, there shall be included— 

(a) so much of the income of a wife or minor child of such 
individual as arises directly or indirectly— 

(t) from the membership of the wife m a firm of which her 
husband is a partner , * 
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(«") from the admission of tho minor to the benefits of 
partnership in a firm of which such individual is a 
partner, 

(ui) from assets transferred directly or indirect!j to the 
wife by tho husband otherwise than for adequate 
consideration or in connection ivith an agreement to 
live apart, or 

(tv) from assets transferred directly or indirectly to the 
minor child, not being a married daughter, by such 
individual otherwise than for adequate consideration, 
and 

(6) so much of the income of any person or association of 
persons as arises from assets transferred otherwise than for 
adequate consideration to the person or association by such 
individual for tho benefit of his wife or a minor child or 
both 


Scope of the section —-Tho meaning and import of “total income”, 
which is defined by c] (15) of sec 2 has already been considered above m the 
i notes to that clause, pp 62 3 This s ection deals with the computation of 
total income and provides what sumsnreto be included or excluded in determining 
tbe total ^income Tax deducted at source is regarded as income received and 
has bo be included uTthe fofal income under sec 18(4), while credit for the tax 
deducted ls'giveirio the assessco under sec 18(5) 3^uIeJL9.prescribes the form 
of return of total income which must be~£Ued in by tbe sssessee 


Sub-sec (l)(a) Exempted income included in total income — 
It has already been noted under sec 2(15) ante(2) that exemption granted 
under this Act is of two lands certain classes of income are exempted from tax 
and also excluded from the computation of total income while certain other classes 
of income exempted from tax are to be included m the assessees total income 
The Bombay High Court laid down in Cl T \ 2?ayt(3) that if any sum is exempted 
from tax, it should be excluded from the computation of total income unless there 
is some other provision m the Act which lays down that such exempted income 
should be included m the assessee s total mcome(4) In Saiji s case(5) it was hel d 
that a partner s share of the firm s profits which was exempted-from-tax under 
B e<T^5(4 )3Q51dji pt and did not form partof his total income T hg cl ause expressly 
provides that sums exempted from,taic under certain provisions of the-Act .should 
be included in the assessee sTotal income Suh secs (2) and (3) oLsecJ^proviae 
the rnFde’of computmg-the'taxin case? where exempted income is included inthe 
total income ~~ 


The effect of including exempted income m the assessees total income is 
mainly twofold First the tax payable by the assessee is determined with reference 
to the total income and therefore exempted income which is included m the total 
income would affect the rate of tax applicable to the chargeable portion of tbe total 
income Secondly, m several cases reliefs are given or calculations made with 


(2) See under Income exempt from 
tax Ti C3 

(3) 1949 ITR 180 185 


(4) See further ante under Income 
exempt from tax p 63 

(5) 1949ITR 180 
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reference to the total income(6) For example, relief to an individual on account S 16 
of life insurance premiums is restricted under sec 15(3) to one fourth of the total (l)(b) 
income or Es 8 000, whichever is less, and income which is exempted from tax 
but included in the total income would have to be taken into considers 
tion m determining the amount to be exempted m respect of life insurance 
premiums 


Sub-sec (l)(b) Partner s share m the firm’s profit or loss — 
This clause lays down the mode of computing a partner s share in the profit or 
loss of the firm Thejfoxmula is to take any salary, interest, commission or other 
re munerat ion payableto the partner by the firm and to add to or subtract from 
it respectively the partner s share in the balance of the profit or loss of the firm 
after the^deduction of any interest, salary, commission or other remuneration pay 
ab"Ieto anyparfner Though the salary interest commission or other remuneration 
payablOo any partnerTs*toTie deducted from the firms profits before computing 
a, pa rtner’s share therein under this section, such deduction is not permissible in 
computing the taxable business income of the firm(7) 

Assessment on a firm is governed by the provisions of sec 23(5) If the firm 
is registered each partner’s Bhare of the firm’s profits would be added to his other 
income and charged as a part of his total income If the firm is unregistered, the 
levy would be directly on the firm t e the firm would be taxed as a distinct unit 
of assessment (8) To avoid double taxation, Bee 14{2)(o) provides that a partner 
in an unregistered firm is exempt from tax in respect of his share in the profits of 
the firm, computed m accordance with the provisions of this clause, provided the 
tax has already been paid thereon by the firm 

If in fact a partner is paid by consent of parties more than his share specified 
in the partnership deed, it is the sum actually paid to him ‘which is to be taken as 
his share of the firm s profits and not the sum he is entitled to receive in accordance 
with the terms of the partnership deed(9) 


Where an increase m a partner a share in the firm is contingent upon an event 
which is to happen m some future year, and a sum representing the increase is set 
i apart to meet such contingency the partner cannot be taxed in respect of the 
sum representing Buch mcrease till the event has happened(lO) 

But a third party’s claim to a share in the firm’s profits, e g claim by the son / 
of a deceased partner would not reduce the income actually received by the partners I 
to a contingent basis each partner would be taxable m respect of his share in the \ 
profits of the firm notwithstanding the pendency of the rival claim(ll) 


In the case of a registered firm where a partner's share computed as above, 
is a net loss, the partner may set of! the loss against his other mcome(12) Any 
loss remaining after such set-off may be carried forward and set off against the 
income of succeeding years in accordance with the provisions of sec 24(2) This 
is made clear by the Proviso to this clause the first Proviso to sec 23(5)(a) the 
second Proviso to sec 24(1) and els (c) and ( d ) of the Proviso to sec 24(2) See 
post under sec 24 “Set off and carry forward of loss incurred by a firm, ’ p 602, 


(6) See the first Proviso to sec 9(2) and 
sec 17 

(7) See see 10(4)(6) 

(8) See sec 23(5) and the notes thereto 

(9) C 1 T v Raiji 1949 IT R 180 

(10) Franklin v / R 16 TC 464 Cf 
Stocker y 1 R 7 T C 304 ante p 92 n (23) 


(11) Franklin y I R 15 T C 464 See 
farther ante under sec 3 Where title to 
income is in dispute , p 82 

(12) See ante under sec 10 Where 
assessee carries on several boa messes 

pp 322-4 f n. (11) 
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( S l)(c) ^Tc„td P ,ndc 0 , n n,r S ” rdlnE ,0SS “ “ Cn ' ICtI ^ and nattered bm. 

Sea further nnfc tho notes on "partnership ” under ace 2(CB) pn 47 51 See 
also under see 3, Payments in respect of a partner'a interest”, p ItO under 
see 10(2)(xt) Taymentfl to pirtncra”, p 398, under see 10(4)(t) "Interest, 
salary, coimmsaion or rcmnncralion paid to partners’’, p 417 , and tiro notes to 
bccs 23(5), 2i end 2C(1), post 


Sub-see (l)(c) Settlements, dispositions and transfers — 
Commenting on the object of corresponding legislation m Eogland(13), Lord Mac 
millan said in Chamberlain v / Ii (14), “ihis legislation forms part of a Coda ol 
increasing complexity, beginning with tho Tinanco Act, 1922, Section 20 designed 
to overtoko and cnrcum\cnt o growing tendency on tbe part of taxpayers to end 
eat our to atoid or reduco tax liability by means of settlements Stated quite 
generally, the method consisted in tho disposal by tbo taxpajer of part of his 
property m such a way that tho income should no longer bo received by him, while 
at the same time he retained certain powers over, or interest in the property or 
its mcomo The Legislature s counter was to declare that the income of which 
tho taxpayer had thus sought to disembarrass himself should, notwithstanding 
be treated as still his income and taxed in his hands accordingly ” Under this 
clause income which arises to any person (a) by virtue of any settlement or dis 
position from assets remaining the property of the settlor or disponer or (6) by 
virtue of a revocable transfer of assets is deemed to be the income of the settlor 
disponer or transferor and taxed as his mcome(16) It is expressly provided in 
this clause which came into operation m 1939 that it applies to settlements or dis 
positions even though effected prior to 1939 - On general principles it would also 
apply to transfers effected prior to that date(I6) as the Privy Council hefd in 
Maharajah of Pithapuram v C I T (17) 

Sub see (3) of this section provides that income arising from assets transferred 
I otherwise than for adequate consideration by an individual to or for the benefit 
( of his Wife or minor child is to be included in the total income of the individual 
While this clause deals generally with transfers sub sec (3) deals with a particular 
claBs of transfers but the provisions of this clause and of sub sec (3) are not 
mutually exclusive In other words both this clause and sub sec (3) apply 
to transfers to or for the benefit of a wife or minor child and the income 
arising from Buch transfers may be caught by either tins clause or that sub 
section (18) 

§cc 44D contains further special provisions relating to avoidance of tax by 
meansST transfers of assets See notes to that section post 


Incomplete or meffective transfers trusts or dispositions, and 
benanu transactions —In the case of a transfer or trust if there is no 
■valid effective and complete transfer of property or declaration of trust, 
the income will continue to remain that of the intending settlor or transferor under 


(15) Part IV of tie Finance Act 1038 

(14) 25 T C 317 329/30 (B L ) 

(16) Kaura Lai \ tshwan Das v O I T 
[1954] 26 I T E 642 is a curious case of a 
settlement bv ft firm where the assets re 
mamed the property of the firm 

(16) See under sec 3 Law to be applied 
is that m force in the assessment year 
p 72 See also E P Banerjee v C I T 


1941 IT R 137 (F B ) Yaiuht Qaya Prasad 
Tew art v C I T 1942 I T R 308 (S B) 
In re Sardami Naratn Kaur 1943 ITR 448 
and Sketlh Mohammad Lag* v C I T 
1945 ITR 452 —which arose under sec 

16(3) 

(17) 1945ITR 221 

(18) Dr Pax lure [1954] 25 ITR 75 
Cf (Mixes v I X 14 T C 329 
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the general Iaw(19) and the provisions of this clause will not apply bo long as the S 16 

income contmucs to remain that of the intending settlor or transferor under the (l)(c) 

general law Obviously no question can arise of m\ okmg this clause which deems 
income to be that of the settlor to prevent tax avoidanco when the mcome ts that 
of the intending settlor apart from the provisions of this clause Similarly, m 
the case of a promise or disposition which is not legally enforceable, this clause would 
have no application at all(20) In the case of a benami transaction, the beneficial 
owner may be assessed apart from the provisions of this clause See post under 
6ec 23(3) “Benami transactions , p 553 


The three Provisoes —Under the first Proviso to this clause a settle 
ment, disposition or transfer is deemed to be revocable if it contains any provision 
for the direct or indirect retransfer of the income or assets to the settlor disponer 
or transferor, or in any way gives the settlor, disponer or transferor a right to 
reassumo power directlv or mdirectlv over the incomo or assets By the second 
Proviso the expression “settlement or disposition” is made to include any dis¬ 
position, trust, covenant agreement or arrangement Under the third Provisol 
mcome arising by virtue of any settlement or disposition which is not revocable! 
for a period exceeding six years or during the lifetime of the beneficiary, and from \ 
which income the settlor or disponer derives no direct or indirect benefit is exempted \ 
from the operation of this clause 

The first and third Provisoes inter act and govern each other In Jtamji J 
Eeshami v C 1 T (21) Kama and Chagla, JJ , considered the scheme of this clause \ 
and held that even though a settlement may bo “revocable” within the extended 
meaning grven to that word m the first Proviso this clause would still not apply 
to it if the conditions laid down m the third Proviso are fulfilled Conversely the 
first and second Provisoes govern the third Proviso, that is to say, the expression 
“settlement or disposition’ in the third Proviso bears the extended meaning which 
ja given to it by the second Proviso and similarly the word revocable’ in the 
third Proviso bears the extended meaning which is given to it by the first Proviso 
Therefore the fact that a settlement is irrevocable m the ordinary sense of the word 
for a period exceeding six years or during the lifetime of the beneficiary is not 
sufficient to satisfy the first condition of the third Proviso the settlement must 
also be not 1 revocable within the extended meaning given to that word in the 
first Proviso, for the period specified m the third Pioviso(22) 


A settlement or disposition which involves a transfer of assets(23) does not 
fall within the first part of the clause which deals with settlements or dispositions 
in respect of assets remaining the property of the settlor or disponer but it may 
nevertheless fall within the second part which deals with revocable transfers of» 
assets The third Proviso forms an exception to both the parts of the clause In j 
other words the benefit of the third Proviso may be claimed in respect of a settle-/ 
ment or disposition where the assets are not transferred^ 21) as well as in respect o| 


(10) / if v Allan 9 T C 234 (H L.) 
(parol trust of securities) / if v Parsons 
13 T C 700 (C.A ) (no binding trust of seenn 
ties) Altdv Shaio 28 T G 286 (settlement 
void as offending against the rule against 
perpetuities) Muthappa Ghettiar v C I T 
1945 ITR 311 (mere credit entries in 
account books without allocation of specific 
assets) Cf / if v Wilson 13 TC 789 
(H L.) (completed gift of shares) and Linton 
v Chapman 13 T C 448 (completed gift of 


land) 

(20) C 1 T v Maharajadfuraj Sir 
Kameshioar Singh [19*>3] 23 I T R 190 

(21) 1945 ITR 105 

(22) ifamjt Ktshatgx v C I T 1945 
ITR lOo 111 See also Eastwood v J B 
25TO 100 (C A) 

(23) See I if v Morton 24 TC 

~ (24) Shahapure v C I T 1940 ITR 
7S1 
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“7 settlement or disposition which miohes a transfer of assets and which would 
UA C A otherwise attract the application of the clause as being “a revocable transfer of 
| assets ”(25) 

Scope and effect of the substantive clause read with the 
Provisoes This clause, with its provisoes is not happily framed Read as 
a whole, its effect and scope are as follows — 

I Settlements dispositions etc —All income arising to any person by 
virtue of any settlement, disposition trust, covenant, agreement or 
arrangement, from assets remaining the property of the person who made the 
settlement, disposition, etc, (hereinafter called ‘ the settlor”) is deemed to 
be the income of the settlor and is taxable in his hands It is immaterial 
whether the settlement, disposition etc, is rev ocable or not 

II Revocable transfers —All income arising to any person by virtue 
of a transfer of assets (it may be a settlement disposition trust, arrangement 
or any other kind of transfer) is deemed to be the income of the transferor 
and taxed m his hands— 

(a) if the transfer is rev ocable or 

(b) if it contains any provision for the direct or indirect retransfer of the 
income or assets to the transferor or 

(c) if in any way it gives the transferor a right to reassume power directly 
or indirectly over the income or assets 

There is one case which forms an exception to both the rules noted above 
The clause does not apply to the case of income arising to any person by virtue 
of a settlement disposition, trust covenant agreement or arrangement where 
all the following conditions concur — 

(а) The settlement, disposition trust covenant agreement or arrangement 

(*) should be irrevocable for a period exceeding six years or during 
the lifetime of the beneficiary 

(tt) should not contain any provision for the direct or indirect re 
transfer of the income or assets to the settlor during the aforesaid 
penod(l), and 

(tit) should not in any way give the settlor a right to reassume poicer, 
directly or indirectly over the income or assets during the nforo 
Baid pcnod(2) and further 

(б) the Bcttlor should derive no direct or indirect benefit from the wcomc(3) 

The clause does not apply at all to income arising to any person by virtuo 

of a settlement disposition etc , which fulfils all tho abovo conditions .but 
under tho third Proviso the application of tho clause would bo attracted as 
and when tho power to revoke arises to tho settlor oven though tho power 
mav not be actually exercised The wording of tho third Prov iso is sufficiently 
wido to exempt some part of the income arising under a settlement disposition 
etc , from tho operation of the clause while tho rest of the income may fall 
withm the purview of the clause Thus income arising to one person under 
a settlement may bo taxed as his income, while income arising to another 
person under the same settlement may be deemed to bo the income, and taxed 
in the hands of the settlor _ 


(25) $**C l T t S r AiIaMai Prm 
tka»d IMS I T P- 207 where howerer on 
construction of the trust-deed tho second 
condition of the third rroruo wu held to 


be not fulfilled. 

(1) Jartjt orji 


C I T !P«5 


ITR I0o 111 

( 2 ) Ibid 

(3) C 1 T t Sir Kilabbit Ftmehmd 
1JH3 ITT 2(T AuIAu'alrtmi r C IT 
[IM-jJ 2S IT I 



'revocable 1 


491 


Revocable charitable trusts —This clause merely shifts the S 16 
liability to tax from the beneficiary on to the settlor it does not charge income (1) (c) 
■which is exempted from tax under any other provision of the Act Therefore in 
the case of a revocable charitable trust of personalty created by a Parsi, the income 
though deemed to be tbe income of the settlor under this clause was held exempt 
from tax under sec 4(3)(t) as it then stood(4) As regards the question whether 
such income would still be exempt from tax under the present sec 4(3)(t) see ante 
under sec 4(3)(t), “Change in law effected by amendment in 1953", p 197 

When trust comes to an end —In Behramji Lalldka v C I T (5) 
the assessee settled certain properties upon trust for the benefit of his three children 
In accordance with the terms of the trust-deed, upon the death of one of the children 
the property set apart for him was held by the trustees absolutely in eqnal shares 
for the other two children Held, in respect of the property so held absolutely 
for the two survw ing children the trust had come to an end, the trustees who were 
m possession were merely bare trustees and the income from tbe property arose 
to the children no longer by virtue of tbe trust but by reason of the fact that they 
had become the absolute owners of tbe property Therefore this clause had no 
application, and though the trust deed reserved to the settlor the power of revo 
cation the income in question could not be deemed to be Ins mcome and taxed 
in bis hands 

“ Revocable ” —Retransfer of mcome or assets to settlor, or 
nght to reasswne power —First Proviso —For the purposes of this 
clause a transfer, settlement, etc is revocable notwithstanding that the 
power of revocation is not absolute or unqualified For example, even if a transfer 
can be revoked only with the consent of any named person or persons, it would 
nevertheless be revocabIe(6) Again, it is not necessary that the power of revoca¬ 
tion Bhould be exercisable by the settlor himself A trust which is irrevocable 
at the settlor s instance but can be revoked by tbe trustees is a revocable trust{7) 

A limited power of revocation enabling the settlor to appoint new beneficiaries 
would bIbo make the settlement revocable within tbe meaning of this clause(8) 

But where a trust deed contained a provision to the effect that in certain circum 
stances a beneficiary would forfeit all interest m the trust properties and in such a 
case the mterest forfeited would vest in the other beneficiaries, and further, the 
deed empowered tbe settlor to cancel tbe forfeiture and declare that such a bene 
ficiary would contmue to be entitled to Ins share, it was held that the right to 
cancel the forfeiture was not a ‘right to reassume power over the mcome or assets" 
and did not make the trust revocable within the meaning of this clause(9) Likewise 
where the settlor is himself a trustee provisions in the trust-deed to prevent frivolous 
litigation or limiting the rights of the beneficiary to question the bona Jides or certain 
acts of the trustees, cannot be construed as giving the settlor trustee the right to 
reassume power over the mcome or assets(IO) 


In Iiatxlal Nathalal v C I T (11), which was affirmed by the Supreme Court 
on appeal(12) the Bombay High Court laid down three propositions — 

(o) Where a settlement is made by two or more persons the first Proviso 
would be satisfied if there is a provision for retransfer, directly or indirectly 

(4) GIT y baiajbai Gamadia 1948 (9) Tayabah Mandtwalla v O I T 

ITR 109 19491T ft 187 


(5) 1948 IT ft 301 

(6) Be&ramjs Lalhalca v C I T 1948 
IT R 301 See also Olynv I R 30T C 321 

(7) I if v Warden 22 TC 416 


(10) C I T v Str S M Bose £1052] 
21 IT R 135 

(11) [1951] 20 IT R 307 


(8) Eeshavlal Punjaram v C I T 1944 (12) C 1 T v Raiilal A athalal [19,>1] 

ITR 185 25ITR 426 
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of the income or assets to any one of the settlors, it being not necessary 
that such a provision should be m favour of all the settlors 


(b) Where a settlement is made of property belonging to a Hindu undivided 
family and the settlement is executed by all the coparceners in their 
capacity as members of the joint family, the joint family may be regarded 
as the * settlor within the meaning of this clause 


(c) In the case of such a settlement of joint family property, if a member 
who has executed the settlement as representing the joint family, is given 
a beneficial interest m the income m his individual capacity and for his 
1 personal benefit that would not be a case of retransfer of income to the 
joint family, the trust would not be a “revocable trust” within the mean 
mg of the first Proviso to this clause, and the income received by the 
coparcener in his individual capacity would not be includible in the total 
income of the joint family 

The expression “power to revoke” m the third Proviso is not confined to 
a strict power” in the conveyancing sense but must be given in the context 
a wider and more popular meanmg(I3} Like the expression “settlement or 
disposition,’ the word 1 revocable’ is also defined by this clause in the widest 
terms Under the corresponding provisions of the English statute also which 
are not, however, in pan materia with the provisions of this clause the words 
“revocable and “power to revoke have been construed in a very broad seme 
In / JR v Payne( 14) by a deed of covenant an assessee agreed to pay £72 a week 
to a company during the remainder of his life or until the company went into 
liquidation, whichever should be the shorter penod The assessee held 75 per cent of 
the shares of the company controlled it entirely and could cause it by virtue of his 
voting power to be wound up at any time and thereby not only end his obligation to 
make the weekly payment but could also obtain repayment to himself of the sums 
he had paid under the covenant The Court of Appeal held that the arrangement 
was revocable and the sums paid under the covenant were to be treated as the 
assessee s income(15) Similarly, where a transfer of assets was made to a private 
company which was controlled by the transferor and the transferor could get back 
the assets at his will by causing the company to be wound up it was held to be a 
revocable transfer(16) It is submitted that the principle of these English decisions 
would apply to cases arising under this Act only where the structure of the company 
is part of the arrangement or settlement(17) On a proper construction of the 
first Proviso the provision for the retransfer of or the right to reassumo power 
over the income or assets must be found in the arrangement or settlement itself(I8) 
and it would be so found where the structure of the company is a part of the arrange 
ment or settlement and the power to wind np the company involves the power 
to revoke to reassume power or to effect a retransfer _ 


(13) I It v Payne 1042 IT R SuppL 
60 63 (C A ) See also I R v Morton ~4 
TC 259 267 

(14) 1942 I TK Suppl 50 

(15) Since there was no transfer of 
assets in this case it would be covered by 
the first part of sec 16(l)(e) of this Act 
irrespective of the question whother the 
arrangement was revocable or not See also 
Burston v I B 24 T C 2S5 and cf I B 
v Itainsford IIannay 24 T C 273 

(16) J It v Morion 24 T C. 259 Dalgtly 
v I It 24 TC 280 Cf / R v Prince 


Smith 25 TC 84 and Jenkins v / B 26 
TC 265 

(17) The structure of the company was 
held to be part of the arrangement or scttlo 
ment in the eases cited m the last three 
notes while it was held not to be part of 
the arrangement in IP ol/son v 1 R 31 
TC 141 (ILL) See further below under 

Trust covenant agreement or arrange¬ 
ment p 403 

(18) See TTof/soiv v i 1! 31 TC 1« 
(H L.) 
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The words “retransfer” and * reassume” which occur in the first Proviso S 16 
necessarily imply a second transaction later in point of time(19) In Ramp Keshavji (l)(c) 
v C 1 T (20), Kama and Chagla, JJ , considered the question whether any of the 
various provisions of a certain trust deed amounted to a ‘ retransfer of the income 
or assets to the settlor * or gave the settlor “a right to reassume power over the 
income or assets” within the meaning of the first Proviso Kama, J was inclined 
to, but did not definitely hold, the v lew that the first Proviso would not apply where 
in a settlement the prov ision for the retransfer of the income or assets to the settlor 
or the settlor’s right to reassume power over the income or assets is contingent tn its 
nature e g where a settlement made by a husband for Ins wife s benefit provides that 
on the death of the wife and in the event of his sumv mg her the income is to be 
paid to him by the trustees Chagla, J, took the contrary view, and expressly 
held that the Proviso is wide enough to cover even a provision for retransfer or 
reassumption of power which is contingent in its nature The point, however did 
not arise for decision in that case and the conflicting observations are obiler(2l) 

It is submitted that the view taken by Chagla J , is correct For instance, where 
the settlement confers a joint power of appointment on the settlor and the 
beneficiary, under which the income may be diverted from the beneficiary and 
appointed to the settlor the settlement is revocable within the meaning of this 
Proviso though the retransfer of income to the settlor is contmgent upon the 
beneficiary’s joining in such exercise of the power(22) 


“Trust, covenant, agreement or arrangement ”—Second 
Proviso —By the second Proviso the expression “settlement or disposition” is 
defined in the widest terms and includes * any trust covenant agreement or 
arrangement” m addition to every transaction within the ordinary meaning of 
‘ settlement and disposition’ (23) Mere credit entries in books of account 
without allocation of specific assets or funds corresponding to such entries cannot 
operate as valid gifts or trusts of the sums credited(24) But they may be evidence 
of or maj amount to a covenant or arrangement which falls within this clause(25) 
As Kama, J , Baid in Shakapure v G I T (1), ‘Although there may be no trust 
as defined by the Trusts Act if there is a covenant agreement or arrangement 
which fulfils the conditions mentioned m the clause such a cov enant agreement or 
arrangement is covered by Section 16(l)(c) The word arrangement’ is not a 
word of art, it is used here in what may be described as a business sense(2) Two 
deeds or dispositions may constitute and be part of one arrangement^) Dealings 
with a private company of a family character, with the object of carrying mto 
effect a Bcheme may amount to an arrangement^) Thus where m pursuance 
of a definite scheme an assessee formed or obtained control of a limited company, 
entered mto a covenant to make certam periodic payments to the company, and 
then dealt with the company m such a way as to achieve his object the combination 
of these circumstances was held to amount to an arrangement (5) In such 


(19) Ratnj i Besha vjt y C 1 T 1945 
ITE 105 10S 

(20) 1945 IT P 105 

(21) See Behramji Lalkala y C I T 
1948 ITR 301 311 

(22) Glyn v / R 30 T C 321 

(23) Tor the definition in the English 
statute see Chamberlain v / R 25 TC 
317 327/9 (HL.) 

(24) Muthappa Chettiar y O I T 1945 
ITR 311 328. 

(25) Bhahapure v C IT 19401 T R 781 

(1) 1946 ITR 781 785 , 


(2) Per Greene M R / if t Payne 1942 
IT P Suppl 59 62 (C A ) I R v Morion 
24 T C 2o9 266 

(3) I R y Clarkson If <66 17 T C 
451 

(4) I P y Morion 24 T C 259 followed 
in Dalgely y I R 24 TC 280 I 11 y 
Prince Bmilh 25 T C 84 See also Chamber 
lam y I R 251C 317 (H L.) 

(5) I if v Payne 1942 ITP Suppl 
50 (CA) Bvrston y 1 R 24 T C 285 
I R y I amsford Hannay 24 T C 273 
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S 16 cases the framework or structure of tho company may form part of the arrangement 
(l)(c) or eettlement(G) b 

"Period exceeding six years or during the hfetinie of the 
person -Third Proviso —The time tests of irrevocability laid 

down m this Proviso are alternative and not cumulative Where the settlement 
is irrevocable during the lifetime of tho beneficiary, the requirement of this Proviso 
is satisfied, and the fact that it is revocable upon the death of the beneficiary which 
may occur within a period of six years does not make any difference^) 

If the terms of a settlement are such that the settlement may be revoked 
within a period of six years or during the lifetime of the beneficiary, a supplemental 
deed to rectify this would not have retrospective effect and in respect of the income 
which arises prior to the supplemental deed, the benefit of the third Proviso cannot 
be c]mmed(8) If a settlement is irrevocable for a period exceeding six years and 
the period of irrev ocability is extended for a further period of three years by a sup 
plemental deed executed just a few days before the original deed is about to become 
revocable, this Proviso would not be satisfied as regards the income of the further 
period of three years, because the relevant settlement in force during that period 
would be the original settlement coupled with the supplemental deed and that 
settlement would be irrevocable for a period of less than six years(9) In applying 
this Proviso and determining whether the settlement is irrevocable for the requisite 
period, regard must be bad to the effect of the settlement in the light of the 
circumstances actually existing in each year of assessment(lO) 

The first and third Provisoes inter act, and govern each other See ante under 
“The three Provisoes ’ p 489 


" Direct or indirect benefit ”—Settlement by husband upon 
Wife -—Third Proviso —Even if a trust is irrevocable for a period exceeding six 
years the third Proviso would not apply and the trust would fall within the 
ambit of sec 16(l)(c) if the bettlor derives a direct or indirect benefit from the 
income of the trust In C I Tv Sir Kihabhai Premchand{ II) the assessee created 
a trust irrevocable for a period exceeding six years but under the terms of the trust 
of which he was one of the trustees he reserved to himself the power to make loans 
to any person including himself, without security Held this power amounted 
to deriving indirect benefit from the income of the trust and therefore the third 
Proviso did not apply the income of the trust was deemed to be the income of the 
settlor and included m his total income That the settlor had in fact made no 
Joan to himself out of the trust moneys and therefore actually denied no benefit 
in fact from the income of the trust was held to be irrelevant and the crucial question 
was held to be whether the terms of the trust-deed enabled the settlor to derive 
any direct or indirect benefit for h ims elf from the income of the trust(12) 

If the trust of the corpus is irrevocable the third Proviso would have no 
application at all and the question of direct or indirect benefit would be 
irrelevant in Buch a case the Department can succeed m applying sec 16(l)(c) 
only if it can bring the case under the first Proviso(l 2a)__ 


(6) I R v Morton supra I R v Prince 
Smith supra I R v Payne supra Buriton 
T JR supra I R v Raimford Hannay 
supra The framework of the company wag 
held not to form part of the arrangement or 
settlement in Wolf son v I R 31 T C 141 

^ (7) ^ Sarasicatibm Bhaidas v C I T 
[1919] Bom (Unrep ) 

(8) Taylor r 1 R 27 T C 93 (C A ) 


(9) I R v Nicolson A Bartlett 34 TC 
354 

(10) C 1 T v Ratilal Nathalal [1034] 
25 ITR 426 (SC) Mauray v / R 26 
TC 91 (CA) 

(11) 1948 I T R 207 

(12) See also Olyn v I R 30 TC 321 
(12a) Albay Khatau v C I T £19571 31 

ITR 861 
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Where a husband makes a settlement for the exclusive and independent mam S 16 
tenance of his wife, it cannot be said that ho receives an indirect benefit from it (DM 
within the meaning of the third Proviso merely because he is under a legal obligation 
to maintain his wife(13) An assessee entered into an irrevocable covenant to 
pay his wife during her life the income of a capital sum of Rs 20,000, but did not 
transfer or set aside the capital sum It was held that the covenant was a ‘settle 
ment,’ m respect of assets remaining the property of the settlor within the meaning 
of this clause, but since the covenant was irrevocable and the husband did not 
derive any direct or indirect benefit from the income arising to the wife under the 
covenant, the third Proviso applied and the income could not be deemed to be the 
husband s income under this clause{14) 


Illusory or negligible benefit —If the benefit received by the 
assessee is illusory or so slight as to be considered negligible— eg , where a trust- 
deed contains a provision for applying a small portion of the income of the trust 
in a specified contingency for the maintenance of a family of which the settlor is 
a member—it would not amount to any ‘direct or indirect benefit’ at all within 
the meaning of this Proviso, and the case would be taken out of the operation of 
this sub section if the other condition laid down in this Proviso vtz , irrevocability 
for a period exceeding six years or daring the lifetime of the beneficiary, is also 
fulfilled(15) 

Does the third Proviso enure to the assessee’s benefit in 
cases of mere application of income ?—An important question 
arises as to the 6cope and effect of the third Proviso The general view taken of 
this clause has always been that it makes another s income taxable in the hands of 
the assessee which income, but for this clause, would not be taxable as his income 
But conversely, does tbs clause also prevent income from being taxed in the bands 
of an assessee who, under the general law, would be taxable in respect of such 
income i For example, if an asse«see enters into a bona fide binding covenant 
out of natural lo\e and affection to pay his wife or self supporting major sons 
the income from certain assets which remain the property of the assessee, the 
covenant being revocable only after a period exceeding six years or after the life 
time of the beneficiaries, and the assessee derives no direct or indirect benefit from 
the income then it would be a case of mere application of the assessee s income and 
notwithstanding the fact that the covenant is legally enforceable(16) the income 
would be taxable m his hands as his income on the general principles discussed 
above (See ante under sec 3 “Application of income and its diversion by over¬ 
riding title, pp 90-5) Can it be contended that by virtue of the third Proviso, 
tbs clause would not apply to such a covenant, the income arising under the 
covenant to the wife or sons would not be deemed to be the income of the assessee , 
and the assessee would “be liable to be assessed on the said income as and when 
the power to revoke arises to him,' te not till then(17) ? Thus the question is 
whether this clause can enure to the benefit of the assessee and whether the third 
Proviso can operate to exclude from the assessee s total income sums paid by him 
under covenants or agreements, wbch under the general law are a part of his 
income and amount merely to application of bis income In Rangaehan v 
GIT (17o) the Madras High Court answered the question in favour of the 


(13) Samjt Keshaiji v C I T 1945 
ITR 105 Skahamre v C I T 1946 
IT R 781 

(14) Shahapure v C I T 1946 ITR 
781 See the comment on this case below 
under Does the thud Proviso enure to the 
assessee s benefit in cases of mere applies 


tion of income ? 

(16) Saraswalibay Bhaideu v C I T 
[1949] Bom (Uruep ) 

(16) See sec 25 of the Contract Act 

(17) See the last part of the third Proviso 
(17a) [1955] 28 I T R 528 
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S 16(2) Revenue and held that if on general principles a certain sum is the i ncome of the 
assessee though applied in a particular manner under a binding covenant, no 
question can arise of applying or invoking any of the provisions of this clause 
which only deems income to be his when under the general law it is not his income 
This seems to be the correct view It would be a curious result if income, paid 
by a husband to his Wife under a \ oluntar) covenant, from as ets which remain 
the property of the husband, should not bo taxable as the husband s income by 
virtue of the third Proviso to this clause, whereas if he voluntarily effected a 
complete transfer of the assets to his wife, the same income would be taxable 
in his hands under sec 16(3)(a)(tit) In Shahapurc v C l T (18) which has been 
noted abov e where on assessee covenanted to pay his wife the income arising from 
a capital sura which remained his property, the question was not canvassed whether 
apart from the provisions of this clause the sum paid to the wife was taxable as 
the assessee s income under the general law and whether the payment under the 
covenant was merely a case of application of the asscssce’s income 


Sul)-sec (2) Amendment—The present Proviso to eub sec (2) was 
substituted for tho following Proviso by the Finance Act 1956 which provides 
that the new Proviso shall be deemed always to hate been in the Act 

‘Provided that when any portion of the profits and gams of the company 
out of which such dividend has been paid credited or distributed or deemed to 
have been paid credited or distributed wa3 not liable to income tax in the 
hands of the company, the increase to be made under this section shall be 
calculated upon only such proportion of the dividend as the amount of the 
profits and gams of the company liable to income tax bears to the total profits 
and gains of tho company ’ 

Dividend is income of the year m which it is paid, credited 
or distributed — ‘Dividend is defined by sec 2(6A) That definition is 
inclusive and not exhaustive The definition and the general principles regarding 
dividends have been dealt with ante pp 38 45 


t This sub section declares that.any dividend shall be deemed to be income of 
fthe^year Jn which it is paid credited or distributed or deemed to have keen paid 
[credited or distnbuted(19) regardless of the question as to when the profits out 
lof which the dividend is paid were earned A shareholders right to dividend 
arises upon its declaration(20) Arrears of dividends for past years which are 
declared and paid by the company in the same accounting year are all taxable 
os the income oi the year in which they are declared and cannot be spread over 
the years in respect of which they arc declared(21) 

If the full amount of the gross dividend was taxed in a shareholder s hands 
as the income of the year in which the dividend was declared any portion of the 
dividend which may be actually received by the shareholder from the company 
m a subsequent year cannot be brought to tax over again in such subsequent 
year(22) Whether a particular sum has already borne the tax is a question of 
fact Whether it was \ ahdly taxed or not is a mixed question of law and fact(23) 

It has been held in C I T v Laxmidas Mtdraj Khatau[2i) that it is impossible 
to construe literally the word paid m this sub section that in determining the 
year of taxability of dividend the material date is not when the dividend is payable 


(18) 1946 ITR 781 

(19) Cf Associated Insulation Products 
Ltd v Colder 26 T C 231 (C A) 

i20) I B r Blott 8 T C 101 125 (H L) 
(21) Mark Hurll x / R 8 T C 292 


In re Vernon Mihcard Bason 2 I TO 
623 

(22) C I T v Madan 1945 ITR 1 

(23) Ibid 1945 ITR 1 8 

(24) 1948 ITR 248 
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or actually paid but when it is declared and that, therefore, if the dividend is i 
declared in one accounting year and made payable On a date which falls within 
the next accounting year the dividend is to be treated as the income of the year in 
which it is declared This principle would apply only where the regular method of 
accounting is mercantile or there is no regular method of accounting but 
if the cash system is regularly employed, the dividend would be taxable as the 
income of the year in which it is paid (See sec 13) 

For cases of dividends received by a specific or residuary legatee under a will, 
see notes to sec 24B post 

Grossing up of dividend —Under the second part of this sub section 
the net dividend paid to the shareholder is to be “grossed up” before inclusion in 
the shareholder s total mcome(25) (But where a company makes a declaration 
of dividend which is of a stated percentage less tax, the amount of tax is no part 
of the dividend “declared’ for the purpose of Proviso (t) to cl B of Part I of the 
Third Schedule to the Indian Finance Act, 1949, and the corresponding provision 
in the subsequent Finance Acts under which a rebate from income tax is allowed 
to companies in certain circumstances(l)) 

In general law the company is chargeable to tax on its profits as a distinct 
taxable entity and it pays the tax in discharge of its own liability and not on behalf 
of or as agent for its shareholders^) However, under sec 49B when a dividend 
is paid to a shareholder by a company winch is assessed to tax the income tax 
(but not super tax) in respect of such dividend is deemed to ha\c been paid by or on 
behalf of the shareholder at the rate apphcable to the total income of the company 
This leads to the following results 

(а) Grossing up —The net or tax free dividend actually received by the 
shareholder must be grossed up as provided in this sub section, by 
adding thereto the amount of income tax deemed to have been paid on 
behalf of the shareholder by the company The tax free dividend is not 
really a dividend of the amount received, hut a dividend of a larger sum 
less the tax thereon As m the ca se of Jaxfree salancs(3) and tax free t 
annmties(4) it is the gross amount which'sh'ould be included in the share 

“•holder s total income, because the income tax paid on the shareholder s 
behalf by the company remains part of the income derived from the share 
holdmg(5) This sub section applies only to Indian income tax and not to 
tax paid by a company in a foreign country, consequently, dividends 
should be grossed up by adding the amount of income tax paid by the 
companyjunder this Act and not the tax paid by it to a foreign Statc(G) 

(б) Credit for tax paid by company —Since the income tax in respect of tho 

dividend is deemed under sec 49B to have been paid by the company 
on tho shareholder s behalf credit is given therefor to the shareholder 
m the a sessment under sec 18(5) JH o is n ot liabl o to pay income tax-. 
agam~imej>pfcet of the_dividend-and may claim a refund under-sec. 48' 
if tho jnaxnnum rate of income-tax which is apphcable to^ companies 
is not^applicable to him - --—• " 


(25) If any authority was needed for the 
proposition that it is the net dividend and not 
the gross dividend which has to be processed 
under this eub section such authority Is to 
bo found in Sir ilarxckjt Dadabhou x CJ T 
1010 1TR CC1 

(1) Angus Co Ltd x C 1 T [10511 25 
1TR 431 

(2) See ants under see. 2(5A) Company 

32a 


docs not pay tho tar on behalf of its share 
holders p 37 

(3) See ante under sec. 7(1) p 277 

(4) See ante under sec 12 pn 421-5 

(5) CuU x I R 1010 1TR, SonpL 
1 4 12 (UU) Samuel r I T 7 TC. 
277 

(6) C J T x Blundell Spence A Co Ltd 
[10^-J 21 IT R 23 


16 ( 2 ) 
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S 16(2) (c) Super tax— See 49B males it clear tliat it is only income tax and not 

super tax that 13 deemed to have been paid by the company on behalf 
of the shareholders Therefore, in respect of super tax the portion 
under the general law prevails, viz that the company pays super tax 
in discharge of its own liability and not on behalf of the shareholders 
The provisions of this sub section regarding grossing up and the provisions 
for crediting the shareholder with the tax paid by the company (sec 
18(H)) and for refund of tax (sec 48) do not apply in respect of super 
tnx{7) The shareholder whose ineomo is exigible to super tax must 
paj super tax again on the dividend even if the company has already 
paid super tax on the profits represented by the dividend(8) 

(d) Dividend out of unloxcd profits —If the dividend has been paid partly 
out of profits which hav 0 not borne tax at any time in the hands of the 
compan)(9), by reason, say, of their being agricultural income(10) or 
non taxable capital gains(11), or by reason of the set off of unabsorbed 
depreciation allowances of past ycar*(12) then under the Proviso to this 
sub section , the increase to be made in the dividend would be calculated 
upon the proportion which the company’s taxable profits bears to its 
»total profits In such cases the credit given to the shareholder xn the 
assessment under sec 18(5) would be for the reduced amount by which 
the dividend is increased under this sub section The Madras High Court 
held in Chidambaram Cheltiar v C I T (12 a) that m order to entitle th< 
shareholder to the benefit of grossing up under sec 16(2) and credit undei 
sec 18(5) it is not enough that the whole or part of the dividend is paid 
out of the taxable profits of the company on which the tax has already 
been paid by deduction at source under sec 18, it is further necessary 
that the company s income should he assessed to tax under this Act 

I lf no portion of the profits of the company out of which the dividend 
has been paid was at all liable to tax in the hands of the company(13), 
there would obviously be no grossing up no credit to the shareholder under 
. sec 18(5) and no possibility of refund under sec 48 The shareholder 
* would have to pay income tax in respect of such dividend Incidentally, 

1 in such a case the company would have to pay its preference shareholders 
' the full dividend payable on the preference shares without any deduction 
* on account of tax since no tax would he payable by the company(14) 

(e) Dividend out of taxed accumulated profits of past years —The Kerala High 
t Court held in Avshot v 1 T 0 (14a) that dividend paid out of the taxed 
I accumulated profits of past years should not be gro sed up under this 
I sub section if the dividend is declared m a year in which the company 
I has no taxable income The ground of the decision was that in such a 
1 case there is no rate of tax applicable to the company for the year in 
which the dividend is declared It is submitted that the reasoning and 


(7) Accountant General Banda State v 
C 1 T 1948 ITR 78 

(8) See ante under sec 2(5A) Company 
does not pay the tax on behalf of its share 
holders p 37 

(9) If the dividend is paid out of accurou 
Jated profits which have borne tax in the 
hands of the company in any past year the 
Proviso to this sub section would not apply 
and the dividend must be grossed tip under 
the substantive part of this sub section 

(10) See ante under sec 2(1) Dividend 


paid by company out of agricultural m 
come p 29 

(11) See ante under Bee 2(6A) ‘Dividend 
paid out of capital profits p 44 

(12) See Lahla v Tata Iron is Steel Go 
Ltd 1940 ITR 337 (F B ) 

(12a) [1957] 31 I T P 405 

(13) Lalila v Tata Iron <L Steel Co Ltd 
1940 ITR 337 (FB) 

(14) Lahla v Tata Iron <t Steel Co Ltd 
1940 ITR 337 (F B ) 

(14a) [1957] 32 ITR 306 
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the conclusion are incorrect and in such a case the shareholder is entitled S 16(2) 
to the benefit of grossing up under this sub-section and credit under 
sec 18(5} The flat rate of income tax applicable to the company is 
existent and known even if the company has no taxable income to which . 
the rate can be applied AlLthat sec _16(2) .requires as a co ndition of | 
grossmgjipjs that the dividend should have been declared out of taxed 
profits It|snot further-necessary that the company should have taxable 
profits j n tKe year in which the dividend is declared 
This sub section further provides that the dividend should be grossed up on 
the basis of the rate of income tax applicable to the total income of the company 
wtliout taking into account any rebate allowed or any additional income tax 
charged to the company See also ante under sec 2(5A), ‘ Assessment on 
companies,” p 37 

Shares sold cum-dividend —Dividend accrues not from day to day 
but only when it is declared When shares are sold cum-dividend or a short time 
before the declaration of the dividend the whole dividend is to be included in the 
total income of the person—whether he is the seller or the buyer—who receives 
it after the sale, without any deduction m respect of the diminution or increase 
in the purchase price which the parties might have agreed to make on account of 
the impending dmdend{15) For instance, where a person purchased shares 
shortly before the declaration of the annual dividend and paid what was expressed 
in the contract to be an extra sum in addition to the purchase price on account of 
the impending dividend it was held that the whole dividend when received was 
assessable in the purchaser b hands as his income without oDy deduction in respect 
of the extra sum agreed to be paid by him on account of the dividend(16) Such 
additional sum would be regarded as merely part of the capital cost of the shares 
to the purchaser(l7) and, similarly, the seller would not bo assessable in respect of 
such sum which would be looked at as part of the capital value realised by him for 
the shares(18) 

The principle is that there is no apportionment by time in the case of dividends 
The whole dividend is taxable in the hands of the person who is entitled to it as 
being on the register of shareholders at the time when the dividend is declared, 
irrespective of whether he was the owner of the shares throughout the period for 
which the dividend Is declared This principle also applies when the dividend 
becomes payable after a shareholder s death A part of such dividend, apportioned 
to the penod up to the date of the death, cannot be treated as the income of the 
deceased, but the whole dividend must be treated as income of the estate received 
by the legal representatives^) 

The above principles also apply m the case of sale of securities cum interest 
For cases' of securities sold cum interest see ante under sec 8, "Securities sold 
cum interest No apportionment of interest,” p 235 

The foregoing principles jnust however, be read subject to the provisions of 
jec .44F which hit s thos o_who_Beeh to avoid tax by systematic sales of shares cum 
mvidend~*br securities cum interest Under that section the Income tax Officer 
may, in certain circumstances deem the income from shares and securities to accrue 
from day to day and tax the seller on that basis See, further, notes to secs 44U 
and 44F post | 

(15) Soe I It r Henderson* Executor* (18) Calico Printers Atsn Ltd r C I T 

16TO 2S2 202. 1949 ITR 149 157 

(16) I It t Forrest 8 T C 704 (19) IE r Henderson * Executors 18 

(17) Ibid TC 2S2. 
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S 16(2) Amount, equivalent to dividend, received by a person 
wno is not a shareholder —'This sub section applies only where an 
°^ c l r shares receives dividend as such In the case of speculative transactions 
called contango transactions” on tho stock exchange, m winch share purchases 
aro carried forward from account to account, no shares being actually delivered, 
tho intermediate “dividends” credited to tho purchaser are not m fact dividends 
but mere credits equivalent m amount to such dividends(20) Tho provision in 
this sub section for grossing up would not apply to such credits 

In Shrce Shalh Mills Ltd v G I T (21), the Bombay High Court held that this 
sub section and sec 18(5) apply only m tho case of a registered holder of shares 
I Chagla, C J , said, “Section 16(2) speaks of dividends being paid, credited or distn 
/ buted to the assessce It is clear that the dividend can only be paid by a company 
| and it can only bo paid to its registered shareholder If there were any doubt 
t as to tho construction of Section 16(2), that doubt is removed when one looks 
| at tho language of Section 18(5) which expressly uses the expression shareholder* 
A person who buys shares or who comes in possession of shares without 
getting himself transferred in the books of the company and without becoming a 
shareholder and without being entitled to dividends cannot avail himself of the 
procedure laid down under these two sections’ (22) In that case the assessees 
purchased certain shares but did not get them transferred to their names m the 
books of the company The person in whose name the shares stood handed over to 
the assessees the dividends received from the company The assessees claimed that 
they were tho owners of the shares and were entitled to have the grossed up dm 
dends included in their total income and to have credit given to them in their 

( assessment under sec 18(5), for the income tax deemed to have been paid on 
their behalf by the company This argument was negatived by the Court on the 
principle enunciated above The Calcutta(23) and Nagpur(24) High Courts have 
taken the same view as the Bombay High Court 

It is a matter of common knowledge that in a large number of bona fide cases 
shares are allowed by the beneficial owner to stand in the name of his hanker 
or other agent for the sake of convenience In all such cases in the light of the 
above decision the benefit of sec 18(5) would be denied to the beneficial owner 
of shares with the result that he would get no credit for the income tax paid by 
the company while the amount equivalent to the net dividend received by him 
iiom Ina bankers would be included ua. his total income To alleviate the hardship 
in such bona fide cases smtable legislative intervention seems to be called 
for(25) 


Application of dividend —It has been noted above that this sub 
section would not apply unless the dividend is received as such by a shareholder 
Conversely, if it is bo received the fact that the shareholder has to apply it in a 
particular manner under a binding obligation would not prevent it from being 
taxable ns dividend and attracting the provisions of this sub section In Caltco 


(20) JUuIlipar Syndicate Ltd r Dev HI 
26TC 359 

(on 1948 I TR 187 followed in Arvtnd 
Zlafatlal v I T Q 11957] 32 ITR 34 
•where the Department was held not entitled 
to gross up the dividend in the hands of the 
beneficial owner of shares Cf Spence v 
I JT 24 TC 311 and s 0 Cambatta r 
C I T 1940 ITU. 748 757 


(22) 1948 UP 187 190 

(23) Bikaner Trading Co v G 1 T 
[19.>3] 24 IT R 419 Hindustan Investment 
Corpn Ltd v C 1 T [I9o«>] 27 IT R 
202 

(24) Jaturam Bhikulal v C I T [1952] 
22 ITR 490 

J i5) See Hindustan Investment Corpn 
v 0 I T [195j] 27 IT P 202 217 
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Printers* Assn Ltd v C I T (1) the asscssee Association which was the purchaser S 16(3) 
of practically all the shares in a company, was bound under the terms of the agree 
ment of purchase to procure, after its becoming the shareholder, the declaration 
by the company of a dividend which, was to be paid over to the vendor as part of 
the price of the shares Held, the dividend was the mcome of the Association and 
assessable in its hands Similarly if the vendor of shares having absolute control 
of the company, in pursuance of the terms of negotiations for sale procures a declara 
tion by the company of a special dividend to himself prior to the completion of the 
agreement of sale and the dividend is to form part of the purchase price under the 
terms of the agreement, such dividend is nevertheless taxable as dividend income 
m the vendor s hands(2) Likewise, a special dividend received by a shareholder 
in pursuance of an agreement to apply the dividend m purchasing more shares in 
the company would all the same be includible as dividend in the shareholder s 
total wcome(3) See further ante under sec 3 “Application of mcome and its 
diversion by overriding title,” pp 90-5 

Sub-sec (3) Scope of the sub-section —This sub section aims at 
foiling an individual a attempt to avoid or reduce the incidence of tax by transfer¬ 
ring his assets to his wife or minor child or admitting his wife as a partner or admit 
ting his minor child to tho benefits of partnership m a firm m which such individual 
is a partner Since this sub section creates artificial liability to tax, it must be 
very strictly construed(4) 

This sub section was introduced in 1937 For the purpose of its application 
it is immaterial whether the partnership was formed before or after 1937(5), and 
whether the transfer was effected before or after that date(6) Since the sub 
section deals only with income arising after the introduction of the sub section, it 
cannot be held to be retrospective in its operation even though it covers income 
arising from transactions effected pnor to its insertion(7) 


Sub-sec (3) Cls (a)(i) and (a)(u) —Share of wife or nunor 
child m a firm —Cls {«)(») and (o)(tt) of this sub section provide that ml 
computmg the total income of an individual there should be mcluded the mcome 
arising directly or indirectly to his wife from her share as a partner or to his minor 
child from the admission to the benefits of partnership m a firm of which such j 
individual is a partner If the individual himself is not a partner in the firm in 
which his wife or minor child has a share then the wife’s or mmor child’s share I 
of profits m such a firm cannot be mcluded under this sub section m the individual a I 
total mcome(8) though apart from the provisions of this sub section it may be J 
so included under the general law if tho wife or nunor child is proved to be only 
a nominee or benamidar of the individual (See post under sec 23(3) “Benami 
transactions * p 653) If it is found that the husband and wife are not partners, 
cl (a)(i) of this sub section would not come into operation(9) 


(1) 1949 ITR 149 

(2) 1 It y Sanderson 8 T C 33 

(3) Roe v / R 8 T C C13 

(4) Bhoyilal Laherchand v C I T 
[1954] 25 IT R 523 

(5) C I T r Lalshtnamer 1941 IT R 
66S 

( 6 ) Maharajah of Pithapuram v 0 I T 
194^ IT R -21 (P C ) (case nnder sec 
HM)(c)} Banerjee v 0 I T 1941 LT R 
137 (F B } PandU Gaya Prasad Tetcart v 
GIT 1942 ITR 303 (S B) j In. re Sar 


darn, i Aarain Kaur 1943 ITR 418 SheiLh 
Mohammad Naqt v G I T 1945 ITR 

(7) PandU Gaya Prasad Tewart v C J T 
1942 ITR 303 320 (SB) See further 
ante under see 3 Law to bo applied is 
that in force in the assessment year 

p 72 

(8) C I T v Gohaldas Huhumchand 
1943ITR 462 469 

(9) C / T v Waltur Rahman 1916 
ITR 287 
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S 16(3) / This sub section would apply irrespective of whether the assessee’s wife or 
inmor children are allowed a share in the firm without any contribution on their 
part to the capital or assets of the firm, or whether they bring their own capital 
, into the firm(10) Thus this sub section would apply to a case where the members 
of a Hindu family, upon severance of the joint family status, continue to run the 
family business in partnership and a min orison’s share m the family property 
remains in the firm as his contribution to the assets of the partnership(ll) 

) CIs (a)(i) and (a)(u) are absolute and unqualified in terms and not subject 
to any exception If the wife owns and manages a business and she tales her 
husband into partnership with her in the business the result of the partnership 
would be that the wife s income from the business would be no longer taxable in 
her bands but would be included in the total income of her husband under this 
sub section even though the husband may be a dormant partner 

" Income from membership " in the firm —What is to be included m 
the total income of an individual under this clause is the income of a wife or minor 
child arising directly or indirectly “from the membership of the wife ” in the firm, or 
“from the admission of the minor to the benefits of partnership in the firm of 
which the individual is a partner This clause covers the share of the profits of 
the firm received by the wife in her capacity as a partner or by the minor child in 
his or her capacity as one admitted to the benefits of partnership But the income 
received from the firm by the wife or minor child under any other contract with 
the firm or in any other capacity, eg , as a lender or landlord does not fall within 
this clause and is not includible in the husband s or father s total income Thus 
interest paid by the firm to its members on their contributions to the capital of 
the firm would arise directly or indirectly from their membership in the firm and 
would fall wzthm this clause , but not interest on loans or on voluntary deposiL(12) 
or salary, commission oc other remuneration, received from the firm by the wife 
or minor child In other words the artificial mode of computing a partner s share 
in the firm’s profits laid down in sec 16(f)(6) for other purposes is not to be imported 
into this clause If the Legislature had intended otherwise it would ha\e used 
different phraseology as it has in sec J4(2)(a) 

l Partnership presupposes at least two majors —Cl (o)(»») of 
this sub section would not apply where an individual gi\ es his minor child a 
share in the profits of his business and there is no other sharer in the business 
The reason is that admitting a minor to the benefits of partnership presupposes 
a partnership and a partnership presupposes at least two majors therefore a 
minor child cannot be said to havo been admitted to the benefits of partnership 
when the parent and the child are the only sharers in the bnsmess(13) 


Sub-sec (3) Cls (a)(m), (a)(iv) and (b) Transfer of assets to 
or for the benefit of wife or minor child —Under cls (o)(m) 
fa)(u>) and (6) the income arising from assets transferred by an individual to his 
wife or minor child or to a person or association of persons for the benefit of the 
transferor’s wife or minor child would have to be included in the transferor s total 
income There are two exceptions to this rule m the case of a transfer of assets 
to the wifi-—vts , (0 wfierTTlTp-transfcr is for adcq uate_c onsidcration, or (if) where 
it is in connection with an og recmen tiojiyg apart Likewise, there are two ex 
ceptional cases where income arising from as t£s transferred to a minor child is 


(10) C 1 T r LaisSmanter 1041 ITR 
608 

(12) Mogtlal laStTtfo'nd r O I T 


[I054]2„ITR 523 

(13) Jatla Devayya A. Sons v C I T 
[I9j2J 221T R 264 275 
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not included in the parent s total income ,—viz , (t) where the transfer is for adequate 
consideration, or (tt) where tho minor is a married daughter In the case of a 
transfer to a person or association for the benefit of the wife or minor child of tho 
transferor the only exceptional case in which this sub section doe's not apply is 
where the transfer is for adequate consideration , a gratuitous transfer to a person 
or association for the benefit of even a married minor daughter would fall within 

cl (6) 

It may be noted that the expression “directly or indirectly” which occurs 
in connection with a transfer to a wife or a minor child in els (o)(at) and (a)(iu) 
does not find a place m cl (6) which deals with transfer of assets to a person or on 
association for the benefit of the transferor’s wife or minor child A simple instance 
of the type of cases covered by cl (6) would be a transfer of assets to trustees under 
a deed of trust for the benefit of tho settlor’s wife or minor children(14), m such 
cases the settlor would be taxed under cl (6) m respect of the income arising to the 
trustees(15) If only a portion of the income of the trust is reserved for the wife 
or minor child, cl (b) would nevertheless apply and that portion of the income which 
13 set apart for the benefit of the wife or minor child would be taxable in the hands 
of the settlor(16) 

The Allahabad High Court held inMohd Ishaq v C I Tin) that the Almighty 
in the capacity of a transferee receiving property under a deed of wahf is a juristic 
entity and therefore a “person” within the meaning of cl (6) and consequently 
that part of the income of a wahf created by the assessee which is received for the 
benefit of the assessee s wife and minor children, can be included in tho total income 
of the assessee under cl (&) 

The expression “from assets transferred” in this sub section would include a 
settlement or other transfer subject to restrictions and conditions, as well as an 
absolute and unconditional gift of the assets{18) The grant of a lease of land would 
amount to a transfer of an asset(19) 

If an individual purchases property in the name of his wife with his own 
money it would be a transfer of assets within the meaning of cl (o)(ut) of this sub 
section(20) If thereafter the wife should settle the property upon trust reserving 
to herself a portion of tho income under the guise of remuneration for services to be 
rendered by her in connection with the trust properties, the income so reserved to 
the wife would ‘arise directly or indirectly from assets transferred’ within the 
meaning of this sub section and would have to be included in the husband’s total 
mcomc(21) 

Where amounts stand to the credit of the wife in the husbands business, 
accounts and the husband admits that some of tho amounts were gifted by him and \ 
fails to prove the source from which the other moneys came, the Department l 
would be entitled to presume that they represent assets transferred otherwise than 
for adequate consideration by the husband to the wife and to include the interest 
earned on such amounts m the husband s total income(22) 


Constitutional validity —The provisions of this sub section are valid 
They were within the competence of the Central Legislature under the 


(14) I R v Dewar 10 T C 84 (H L) 

(15) C I T v Sir Mahomed Yusuf 
Ismaxl 1944 I T R S 

(16) Ibid 

(17) [1951] 19ITR 70 

(18) Hood Barrs v I R 27 TC 385 
(CA) 


(ID) hah Prasad Singh v C I T [19o5] 
27 IT R 606 

(20) Pandit Oaya Prasad Tewari r 
0 1 T 1942 IT R 303 (S B ) 

(21) Ibid 

(22) jStnnostmmi Pillai v C 1 T 1942 
ITR 71 


S 16(3) 
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xnr j\dian lNcoiir tax act 


S 16(3) Government of India Act, 1935, and they do not violate nny of tbe Fundamental 
Rights in the present Constitution{23) 

‘Individual ** —In C 1 T v Sodra Devi and Damayanh Sahnt v 
C I T (1) the Supreme Court held that in see 1G(3) the word JindivjduaLi,does 
not include females Therefore, cases of a gratuitous transfer of assets by a mother 
to her tnmor clilld or tho admission of a minor child to the benefits of partnership 
1 in a firm of which the mother js a partner would not fall within this sub-section 
{and the minor a income cannot be added to tho mother’s income under this sub¬ 
jection 


Illegitimate child—I n_ th is sub section tho word “child” means a 
legitimate child and docs not include'an illegitimate chif3(2)~'“'Cdnscqneht!y, 

! trheraan illegitimate minor son of an nssessce is admitted to the benefits of partner 
ship m a firm of which tho asscsseo is a partner the minor s sharo of the firm’s 
profits cannot bo included in tho mcorao of tho asscssec(3) 


After child attains majority —After jthe child attains^majority, thisu 
sub section would cease to apply and thc^incomcf'from“assc£s transferred.Ao— 
or for tho benefit of tho child would no longer be taxable m tho parent a hands 
Cl (a)(ti) of this sub section would cease to apply also in the caso of a minor daughter 
getting married For the purposes of this sub section and for determining whether 
the child is a minor, the material period is the previous year Therefore if a son 
who was admitted to the benefits of partnership in a firm m which the father was a 
partner, was a mtnor throughout the relevant accounting year his share of profits 
for that year would ha\o to be included m tho fathers income notwithstanding 
that the assessments on. the firm and the father might he made after the son attains 
majonty(4) If the son admitted to the benefits of partnership attains majority 
m the course of the relevant accounting year and elects to become a partner before 
the end of that year and under the terras of the partnership the profits are to be 
ascertained only at the end of the year no part of tho son’s share of profits of 
that year would be includible in the father s total income under this sub section 
not even a proportionate part computed up to the date when the son attained 
majonty(4o) 


“ Adequate consideration ” —A Full Bench of the Patna High Court 
laid down in H P Banerjee v C I T ( 5) that the word * consideration is used 
in this Bub section m its legal sense and it must be given the meaning which it bears 
m the Indian Contract Act that a transfer on account of natural lo\ e andaffection_ 
is not a transfer for consideration at all and falls within tins sub section, and that 

the transfer should not only "be for good consideration but should bejoxjzdeyuate --> 

consideration (t e consideration equal or nearly equal to the value of the assets 
transferred) in order that this sub section may not apply This decision was 
followed by the Lahore High Court in Sardami Naratn hour In re(6J 

Benarru or incomplete transactions —This sub section does not 
avoid or invalidate transfers made m favour of the transferor s wife or minor 


(23) Amina Umrrut v / T 0 [1954] 26 
ITK 137 

(1) [1957] 32 ITE 615 affirming 
Sahadradem Doga v C' I T [1955] 27 
ITE 9 reversing C 1 T v Damayanli 
Sahn* [1953] 23 I T B 4l and ovemihng 
Chanda'JJen v C I T 1950 I T E 944 and 
Musla Quttna Begum In re [1953] -3 IT R 
345 


(2) C I T r Rajasundaram Chetty 
19a0 ITE 145 

(3) Ibid 

(4) In re Chimanlal Lalbhai 1944 ITE 

(4a) Bhogilal Laktrchand v C I T 
[195.,] 28 ITE 919 

(5) 1941 ITE 137 

(6) 1943 ITE 448 
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child(7) On the contrary, it assumes that the transfer is valid and genuine and Ss 
that the income from the assets transferred is m fact the income of the wife or minor 16-17 
child(8) If the transfer is not genuine and the wife or minor child is only a nominee 
or benamidar of the transferor, then apart from the provisions of this sub section, 
the income may be included in the transferor’s total income under the general law 
(See posLoindor sec 23(3)^,“J3(yia mi. transactions, ” p 553 ) Similarly if the 
transfer to the wife or minor child is not valid, effective and complete,'•the income 
will continue to remain that of the intending transferor under the general law and 
the provisions of this sub section would not apply (See ante under sec 16(l)(c), 
‘Incomplete or ineffective transfers trusts or dispositions " etc , p 488) 

Mutual transfers —Having regard to the wording of els (a) (to) and (6) 
mutual transfers, t e a transfer of assets by A for the benefit of B a child when B 
simultaneously transfers assets of equal value for the benefit of A’s child would 
not, it is submitted bo covered by this sub section(9) though such mutual dis 
positions may, for the purposes of sub sec (l)(c), be looked at as a whole and as 
constituting one arrangement 10) 


Sub-sec (3) and sub-sec (l)(c) are not mutually exclusive — 
It will be seen that while sub sec (l)(c) deals with transfers generally this sub 
section deals with a particular class of transfers, viz , transfers to one s wife or minor I 
child But as stated above in the notes to sub sec (l)(e) the provisions of the] 
two sub sections are not mutually exclusive and a case of a transfer to a wife or i 
minor child which does not fall Within this sub section may yet attract the opera j 
tion of Bub sec (l)(c) and vice versa(II) An important point of difference between l 
the jwoj mb sections is that whereas the application'of Bub sec (l)(c) is confined to I 
revocable fransfers’of assets this sub section applies to trretocaWe as well as revocable^ 
transfers 

Otbecspecial provisions to prevent avoidance of tax by means of transfers 
of assets are to be found in Bees 4.4D andjfiB 

17 Where a person is not resident in the taxable tem- 

„. , „ ,, tones and is not a company, the tax, including 

•redial«jei n cetUln su P er tax, payable by him or on his benali on 
his total income shall be an amount equal to— 

(а) the income tax which would be payable on his total income 
at the maximum rate, plus 

(б) either the super-tax which would be payable on his total 
income at the rate of nineteen per cent or the super-tax which 
would be payable on his total income if it were the total 
income of a person resident m the taxable territories, 
whichever is greater 

Provided that any such person may, on the first occasion on 
which he is assessable for any year subsequent to the year ending 


(7) B P Baneriee v C I T 19411T R 
137 

(8) B P Banerjeev C I T ibid In re 

Sardamt Narain Kaur 1943 I T R 448 452 
Sea also PtUax v C I T 1942 

ITR 71 

(9) Ct I B v Clarkson TFe&6 17 TC 


451 (a case of mutual covenants) where 
the decision, to the contrary rested on 
the different wording of the British statute 

(10) See ante under Trnst covenant 
agreement or arrangement p 493 

(11) Dr Pat In re [1954] 25 LT R 75 
Cfc Qtlhee v / R 14 T C 329 
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S 17 on the 31st dny of March, 1951, and before the 30th da) of June m 
tint jeur, or ttherc the first occasion on ■which Jic is so assessable 
falls during the )car ending on the *ilst da) of March, 1052, before 
such date* as the Central Board of Revenue may, by notification 
m the Official Gazette, specify m this behalf, by notice m writing 
to the Income-tax. Officer declare (such declaration being final and 
being applicable to all assessments thereafter) that the tax, including 
super-tax, pa) able b) hirn or on his behalf on his total income shah 
be determined with reference to his total world income, and there 
upon such tax shall be an amount bcarilig to the total amount of tax 
including super-tax which would ha\c been pa)able on his total 
world income had it been his total income the same proportion as 
his total incomo bears to his total world income 


Provided further that where any such person satisfies the 
Income tax Officer that he was prevented by sufficient cause from 
making such declaration on the first occasion on which he became 
assessable and his failure to make such declaration has not resulted 
m reducing his liability to tax for any year, the Income-tax Officer 
may, with the previous approval of the Inspecting Assistant Com 
missioner, allow such person to make the declaration at any time 
after the expiry of the period specified, and such declaration shall 
have effect in relation to the assessment for the year m which the 
declaration is made (if such assessment had not been completed 
before mich declaration) and all assessments thereafter 

,.n C<a.m l<?£ ^ 

?”?(') & \2) Where there is included in the total income of any assessee 

” ^ ; any income (including income from a share in an unregistered firm, 

if assessed as such) exempted from tax by or under the provisions 
of this Act, the income tax excluding super-tax payable by the 
assessee shall be an amount bearing to the total amount of the 
income tax excluding super-tax which would haae been payable 
on the total income had no part of it been exempted the same pro 
portion as the unexempted portion of the total income bears to the 
total income 


t\ i t p\ , (3) Where there is included in the total income of any assessee 

o any income exempted from tax under clause (aa) or clause (c) of 
\o v v S ub section (2) of section 14, or under section 15B or under section 
15C, the super tax payable by the assessee shall be an amount 
bearing to the total amount of the super-tax which would have been 
payable on the total income had no part of it been so exempted the 
same proportion as the total income less the portion so exempted 
bears to the total i ncome __ 

* The date specified is the 31at December 1951 T tde Notification No S B 0 1803 dated 
the 16th November 1951 
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(4) Where any income exempted from tax under clause (c) S 17 
of sub section (2) of section 14 •which has been taken into account 
under sub-section (2) or sub-section (3) of this section as part of the 
total income of an assessee for the purpose of determining the income- 

tax or super-tax payable by him is m a subsequent year brought 
into or received in the taxable territories by the assessee and becomes 
chargeable with tax accordingly, the tax including super-tax 
payable by the assessee on his total income of that subsequent year 
shall be— 

[а) the amount which bears to the total amount of the tax 
t including super-tax which would have been payable on 

his total income as reduced by the amount of the income 
so brought into or received in the taxable territories had 
such reduced income been his total income the same 
proportion as his total income bears to such reduced 
income, or 

(б) the amount which bears to the total amount of the tax 
including super-tax which would have been payable on the 
amount of the income so brought into or received in the 
taxable territories had such income been his total income 
the same proportion as his total income bears to the amount 
of the income so brought into or received in the taxable 
territories, 

whichever is the greater 4 < 

(5) Where the amount of the total income of any assessee is 
deemed to be the total income reduced under the provisions of section 
15A by an allowance for earned income, the expression “total 
income” in this section shall, for the purpose of determining the 
amount of income tax (but not super-tax) payable by the assessee, 
be deemed to refer to his total income so reduced 

If ^ (6) Where the total income of an assessee, not being a com¬ 

pany, mcludes any income chargeable under the head “Capital 
gams”, the tax, including super tax, payable by him on his total 
income shall be— 

(t) income tax and super-tax pa\ able on his total income as 
reduced by the amount of such inclusion, had such reduced 
income been his total income, plus 
(ii) on the whole amount of such inclusion, income tax equal to the 
amount which hears to the income tax which would have been 
payable on his total income as reduced by two-thirds of the 
amount of such inclusion the same proportion as the whole 
amount of such inclusion bears to such reduced total income 
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Provided that where the amount of such inclusion does not exceed 
the sum of Jive thousand rupees or the total income does not exceed the 
sum of ten thousand rupees such income-tax shall be nil and in any 
other case such income-tax shall not exceed one-half of the amount by 
which the amount of such inclusion exceeds the sum of Jive thousand 
rupees 


^ (1) Where the total income of a company includes any income 

chargeable under the head “ Capital gams ”, the super-tax payable by 
it shall be calculated on its total income as reduced by the amount of 
such inclusion 


ettib-sec (i) Non-residents —Residence's defined by se c 4 A Tie 
ornbitj>i taxation i n t he case of residents dad non residents js laid down by sec 4(1) 
As,fairas the rate of taxation is concerned, non residents"are divided into three 
main classes— 


(а) Companies 

(б) Assessees (other than companies) who do not male a declaration under 
the Provisoes to sec 17(1) 

(c) Assessees (other than companies) who male a declaration nnder the 
Provisoes 


As far _as companies are concerned residence or non residence does nofc_affect 
t he rafe .ot.ta-T Under tHeTinance Acts of 1951 to 1957 all companies resident 
and non resident alike are liable to tax at a flat rate on the whole of their total 
income as regards income tax as well as super tax, subject to certain provisions for 
rebate to which also both resident and non resident companies are equally 
entitled 

Companies are expressly excluded from the scope of this sub section which 
applies to all non resident assessees other than companies If a non resident 
does not make a declaration under the Proj isoea he would be liable to income tax 
a£ the' maximum rate o n the itAoZe'br’his total income without the benefiUof "the 
ilalTsj stenTor-iha nu£i3l~lnargm 'of exemption^ He would also be liable either 
o supePtax on the tchole~ol his total fncome at the rate of 19 per cent or to tho 
luper tax which would have been payable on his total income had be been a 
•esident whiche\ er is greater Thus m the case of super tax also the non resident 
iaay not get the benefit of the slab system or tho initial margin of exemption 
On the other hand, if the non resident makes a decIaration_under the I rovisoes 
to t-hi« sub-section he wouldZbe taxable on bi3 total income in respect of both 
income tax and soper taxat the average rate applicable toils total worldjncomo 
It is therefore clearly m the mteTcsTtfUKon resident assessees whose income is 
within the loner range or who have suffered losses outside India to make » declare 
tion under the Provisoes to this sub section The option of making tho declara 
tion once exercised, is final and is applicable to all subsequent assessment 
years 

The second Proviso which was added by the Incomo-tax (Amendment) Act 
1°53, with effect from the 1st April, 1952 grants extension o! time for making a 
declaration to those non residents who have not rnado a declaration within the tune 
and jn tho year proscribed by the first Proviso 
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Tina sub section, prior to it3 amendment by the Finance Act, 1951, read as S 17 
follows ■— 


"(1) "Where a person is not resident in the taxable territories, and is a 
citizen of India or a British subject as defined in section 1 of the British 
Nationality Act, 1948 the tax including super tax, paj able by him or on his 
behalf on his total income shall he an amount hearing to the total amount 
of the tax including super tax which would have been payable on his total 
world income had it been his total income the Bame proportion as his total 
income bears to hi3 total world income, and m the case of any other non 
resident person, the income tax payable by him or on his behalf on his total 
income Bhall bo at the maximum rate and the super tax payable thereon shall 
be on amount bearing to the total amount of super tax which would ha\e been 
payable on his total world income had it been his total income the same 
proportion as his total income hears to his total world income ' 

Before the amendment by the Finance Act 1951 a non resident who was 
a citizen of India or a British subject, wa3 chargeable to income tax on his Indian 
income at the rate appropriate to his total world income, while any other non¬ 
resident was chargeable at the maximum rate In regard to super tax, however 
all non residents were treated alike and had to pay super tax at the rate applicable 
to their total world income The amendment now made abolishes the distinction 
based on nationality with the result that the total income of all non residents is 
now chargeable to income tax at the maximum rate In regard to super tax the 
basis of charge has been materially altered as indicated above The amended 
section 17 does, however, gi\e to all non resident persons an opportunity to exercise 
within a certain time limit, the option of being assessed on the old basis te at the 
rate applicable to their total world income, the option once exercised being 
irrevocable 

Sub-secs (2), (3) and (4) Income exempted from tax but 
included m total income —It has been noted above that certain classes 
of income though exempt from tax are nevertheless to be included in the total 
income with the result that they affect the rate of tax applicable to the taxable 
income, since the rate is determined with reference to the total income (See ante f! 
under sec 2(15) Income exempt from tax*’, p 03, and under sec 16(l)(a),t 
“Exempted income included in total income p 480) Sub secs (2) and (3) j 
provide the mode of calculating income tax and super tax respectively m cases | 
where exempted income is included in the total income 

Income accruing in the former Indian States” was exempt from tax in certain . 
circumstances under sec 14(2){c) but it was to be included m the total income V- 
under sec 16(1) (a) Further, it was liable to be taxed and would have to be in 
eluded once again in the total income in the year of remittance under sec 4(l)(6)(m") 
read with Expin 4 to sec 4(1) with the result that such income which had already 
been taken into account for rate purposes in the year of accrual would again be 
taken into account for rate purposes in the year of remittance Sub sec (4) of 
this section grants relief to the assesseo in such cases 

Sec 14(2)(c) has now been deleted by the Taxation Laws (Extension to Jammu 
and Kashmir) Act 1954 


Sub-sec (5) Earned income —See notes to sec 15A, ante 
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. f ub r s ® c s (6) & (7) Amendments —The Finance (No 3) Act, 1956 
introduced the following amendments with effect from the 1st April, 1957 — 

(t) The present cl (n) of sub sec (6) was substituted for the following clause 
(**) income tax on the whole amount of such inclusion at the following 

rates namely — 

where such amount rate— 

exceeds Ks 15 000 but does not exceed Rs 50,000—One anna in the 

rupee, 

exceeds Rs 50 000 but does not exceed Rs 2,00 000—Two annas m 

the rupee, 

exceeds Rs 2 00 000 but does not exceed Rs 5,00 000—Three annas 

in the rupee 

exceeds Rs 5 00,000 but does not exceed Rs 10 00 000—Four annas 

in the rupee, 

exceeds Rs 10,00 000— Five annas in the rupee 

Provided that where owing to the fact that the amount of such 
inclusion has exceeded a certain limit income tax thereon is payable or 
is pa) able at a higher rate, the amount of income tax so payable shall 
be reduced so as not to exceed— 

(а) the amount which would have been payable if the amount of 
such inclusion had not exceeded that limit plus 

(б) one half of the amount by which the amount of such inclusion 
exceeds that limit ” 

(ti) The present sub sec (7) was substituted for the following sub section 

(7) Where the total income of a company includes any income 
chargeable under the head ‘Capital gams * the super tax payable by the 
company in any year shall be reduced by an amount computed on that 
part of its total income which consists of such mclu ion at the rate of 
super tax (excluding the rate of additional super tax if any) specified 
m the case of a company by the Annual Central Act fixing the rate or 
rates of tax for that year ' 

Rates of tax on capital gains —The tax on capital gams payable by 
assessees othe r tha n.companies is calculated by taking the average rate of income- 
tax'applicable to the total income of the assessee as reduced Jby two thirds_of 
the amount jf.capital gains For instance if an assesses has made capital gams 
amounting to Rs 60 000'"and has other income amounting to Rs 1 00 000 tho 
tax leviable on the capital gams of Rs 60 000 would bo at the average rate of 
income tax applicable to a total income of Rs 1 20 000 This tax on capital gams 
Whichis based on the average rate of tncome lax is inclusive of super tax as well 
in the case of assessees other^ than companies (sub sec (6)) On_the other hand, 
mjiie caseCfcf companies income"tax is chargeable on capital gams at tho same 
flat rste_at which the company’s other income is assessed while super tax is not 
chargeable atTalT on the company 8 capital gains (sub sec (7)) 

Under tho old sub sec (7) before its amendment in 1956 tho relief to which 
a company was entitled m respect of super tax was on the amount which was 
included as income chargeable under the head “Capital gams’* Consequently, 
when the total income in any year of a company consisted entirely of a residue 
of capital gams remaining after set off of business loss against the total capital 
gams of that year, the amount by which the super tax payable by it was to be 
reduced was computed on the total amount of the capital gams and not on tho 

residue of capital g ains remaining after the set off(12) __ 

(12) AmbilaSilkMilUCo Ltd v C I T [ID.,2] 22 IT It „S. 



CHAPTER IV 

Deductions and Assessment 

(1) Omitted 

Any person responsible for paying any income chargeable 
under the head “Salaries” shall, at the time of 
tlon at jourcfl ^ deduc payment, deduct income-tax and super-tax on 
< the amount payable at a rate representing the 
average of the rates applicable to the estimated total income of the 
assessee under this head 

Provided that such person may, at the time of making any 
deduction, increase or reduce the amount to be deducted under 
this sub section for the purpose of adjustmg any excess or deficiency 
arising out of any previous deduction or failure to deduct 

(2A) Notwithstanding anything hereinbefore contained for 
the purpose of making the deduction under sub section (2), there 
shall be included m the amount payable any income chargeable 
under the,head “Salaries” which is payable to the assessee out of 
India by or on behalf of the Government, and the value in rupees 
of such income shall be calculated at the prescribed rate of exchange 

( 2 ^) Any person responsible for paying any income chargeable 
(funder the head “Salaries” to a person not resident in the taxable 
Q-j territories shall at the time of payment deduct income tax at the 
' maximum rate and also super tax on the estimated income of the 
assessee under this head in accordance with the provisions of clause ( b ) 
of sub section (1) of section 17 

Provided that where— 

(i) the person not so resident has obtained a certificate m 
writing from the Income-tax Officer (which certificate the 
Income tax Officer shall be bound to gi\e in e\ery proper 
case on the application of the assessee) stating that income 
tax and supertax may be deducted at the rates specified 
therein, or 

(it) the Income-tax Officer has, by an order in writing, required 
the person responsible for making payment to deduct 
income tax and super-tax at the rates specified m that 
order, 

the person responsible for making payment shall, until such certi¬ 
ficate or order is cancelled bj the Income-tax Officer, deduct income- 
tax and super-tax at the rates specified in such certificate or order, 
as the case may be 
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S 18 ( 3 ) Tho person responsible for paying any income chargeable 

under the head “Interest on securities” shall, unless otherwise 
prescribed in tho case of an} security of tho Central Government, 
at the time of payment, deduct income tax but not super tax on 
the amount of the interest payable at the maximum rate 

Provided that where the Income tax Officer gnes a certificate 
m writing (which certificate he shall giv e in every proper case on the 
a Pphcation of tho assesseo) that to the best of his belief the total 
income or the total world income of a recipient will be less than the 
minimum liable to income tax or will be liable to a rate of income 
tax less than the maximum rate, the person responsible for paying 
any income referred to m this sub section or m sub section (2B), 
as the case may be, to such recipient shall, until such certificate is 
cancelled by the Income tax Officer, pay the income without 
deduction or deduct the tax at such less rate, as the case may be 

(3A) The person responsible for paying any income chargeable 
under the head ‘Interest on securities” to a person whom he has no 
reason to believe to be resident in the taxable territories, shall, at the 
time of payment, deduct super-tax on the amount of such interest— 
(?) if such person is a company, at the rate applicable to a 
company, 

( n ) if such person is not a company, in accordance with the 
provisions of clause (b) of sub section (1) of section 17 

Provided that where such person is not a company, the proviso 
to sub-section (2B) shall apply to the deduction of super-tax under 
this sub section as it applies to the deduction of super-tax under 
sub section ( 2 B) 

+ An> person responsible for paying to a person not resident 

m the territories any interest not being “Interest on securities” or 
any other sum chargeable under the provisions of tins Act shall, it 
the time of payment, unless he is himself liable to pa} any income tax 
and super-tax thereon as an agent, deduct income-tax at the maxi¬ 
mum rate and puper tax at the rate applicable to a company or in 
accordance with the provisions of sub clause (b) of sub section (l) 
of section 17, as the case may be 

Provided that where the person not resident is not a company, 
the prov iso to sub-section ( 2 B) shall apply to the deduction of income- 
tax and super tax under this sub section as it applies to the deduction 
of income tax and super-tax under sub section (2B) 

Provided further that nothing in this section shall appl} to any 
payment made in the course of transactions m respect of which a 



PAYMENT BY DEDUCTION AT SOURCE 


513 


person responsible for the payment is deemed under the first proviso S 
to section 43 not to be an agent of the payee 
^/W3C) Where the person responsible for paying any sum charge¬ 
able under this Act other than interest, to a person not resident in 
the taxable territories, considers that the whole of such sum would 
not be income chargeable in the case of the recipient, he may make 
an apphcation to the Income-tax Officer to determine, by general 
or special order, the appropriate proportion of such sum so chargeable 
and upon such determination tax shall be deducted therefrom by 
the person responsible for making such payment m accordance 
with the provisions of sub section (3B) 
f ^ (3Dy ^fie principal officer of an Indian company or a company 
which has made such effective arrangements as may be prescribed 
for the deduction of super-tax from dividends shall, at the time of 
( 3 ; paying any dividend to a shareholder whom the principal officer has 
no reason to believe to be resident m the taxable temtones, deduct 
Buper tax on the amount of such dividend as increased in accordance 
with the provisions of sub-section ( 2 ) of section 16— 

(i) if the shareholder is a company, at the rate applicable to a 
company, 

(li) if the shareholder is a person other than a company, in 
accordance with the provisions of clause ( 6 ) of sub-section ( 1 ) 
of section 17 

Provided that in the case of a shareholder other than a company, 
the proviso to sub section (2B) shall apply to the deduction of super¬ 
tax under this sub-section as it applies to the deduction of super-tax 
under sub section (2B) 

(4) All sums deducted m accordance with the provisions of 
this section shall, for the purpose of computing the income of an 
assessee, be deemed to be income received 
/ ? (5) Any deduction made and paid to the account of the Central 
Government in accordance with the provisions of this section and any 
sum by which a dividend has been increased under sub section ( 2 ) 
of section 16 shall be treated as a payment of income tax or super¬ 
tax on behalf of the person from whose income the deduction was 
made, or of the owner of the security or of the shareholder, as the 
case may be, and credit shall be given to him therefor on the produc 
tion of the certificate furnished under sub-section (9) or section 20, as 
the case may be, m the assessment, if any, made for the following 
} ear under this Act 

Prov ided that, if such person or such owner obtains, m accord¬ 
ance with the provisions of this Act, a refund of any portion of the 
33a 
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S 18 tax so deducted, no credit shall be given for the amount of such 
refund 

Provided further that where such person or owner is a person 
whose income is included under the provisions of clause (c) of sub 
section (1) or sub section (3) of section 16, section 44D or section 
44E m the total income of another person such other person shall be 
deemed to be the person or owner on whose behalf payment has been 
made and to whom credit shall be given in the assessment for the 
following year 

Provided further that where any security or share m a company 
is owned jointly by two or more persons not constituting a partner 
ship, credit in respect of the tax deducted or m respect of any sum 
by which the dividend has been increased under sub section (2) of 
section IG, may be given to each such person in the same proportion 
in which the interest on such security or dividend on such share has 
been included m his total income 

fLcfi> (6) All sums deducted in accordance with the provisions of 
this section shall be paid within the prescribed time by the person 
making the deduction to the credit of the Central Government or 
as the Central Board of Re\ enue directs 

4o1 0) (7) If any such person does not deduct or after deducting 

fails to pay the tax as required by or under this section, he, and 
in the cases specified in sub section (3D) the company of which he 
is the principal officer shall, without prejudice to any other conse- 
uences which he or it may incur, be deemed to be an assessee m 
efault m respect of the tax 

Provided that the Income-tax Officer shall not make a direc¬ 
tion under sub-section (1) of section 4G for the recovery of any 
penalty from such person unless satisfied that such person has 
wilfully failed to deduct and pay the tax 

(8) The power to levy by deduction under this section, shall bo 
without prejudice to an> other mode of recovery 

(9) Ev ery person deducting income tax or super-tax in accord¬ 
ance with the provisions of sub section (3), (3A), (3B) or (3D) 
shall, at the time of payment of the sum from which tax has been 
deducted, furnish to the person to whom such payment is made a 
certificate to the effect that income tax or super tax has been deduct¬ 
ed, and specifying the amount so deducted, the rate at which the 
tax has been deducted, and such other particulars as may be 
prescribed 


7-oV 
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anation —For the purposes of this section and section 20A, 

* ess ion “person responsible for paying” means— 
i in the case of payments of income chargeable under the head 
[“Salaries” other than payments by the Central Govern' 
jmcnt or the Government of a State, the employer himself 
, or if the employer is a company, the company itself mclud- 
i mg the principal officer thereof, 

tin the case of payments of income chargeable under the 
•head “Interest on securities” other than payments made 
' by or on behalf of the Central Gov eminent or the Govern- 
| ment of a State, the local authority or company including 
jthe principal officer thereof, 

\ in the case of payment of interest not being “Interest on 
j securities”, the payer himself or if the payer is a company, 

I the company itself mchjjige the principal officer thereof 

ancflevjTfiydeduction at source —The Act provides 
modea of collecting taxes—direct levy and levy^hj -deduction at 
The ordinary method of collection is dErectTcolIection of the tax from 
ee which is dealt with by secs 19 45 and“?6" Deduction of tax at the 
provided for only in certain specified "cases This section provides forVi 
eduction in cases inter aha of salaries’, interest on securities , as well A 
ads interest and other sums chargeable under the Act and paid to non If 
Sec 58H provides for deduction at the source of income tax pa) ablo V 
umulated balance due to an employee from a recognised provident fund, * 
8S similarly provides for deduction at the source of income tax on payment 
ployee out of an approv ed superannuation fund If default is made in 
*-tion of tax at the source the tax may be collected directly from the 
), and further the person who is bound to deduct and has not deducted 
nder this section may be held personally liable and treated as on assess*® 
m m respect of the tax(2) 

Deduction of tax at the source must be distinguished from taxation at tte trr&zz 
which is direct taxation at the earliest stage at which profits can b* iszzxz. es' 
collecting tax from an unregistered firm or an association of p»rsoz*. rzzTsaA rA 
collecting it from the members in respect of their respective eha*^s *: zr'Atr 

of the firm or association(3) (Bee further ante under bcc 14, xzA object 

of the section ’ p 4G4) i 

The following Rules(4) have been, made with refer*n<y to _.pnW 

10 10A, 11,11A, 12 12A 12B, 12C, 13,13A 13B, 13C tzA VD, 

Sub-secs (2), (2&) and (2B) Deducb.cn frm r-~ 
income tax. and superJax have to_be deducted at tsns-j* *7, * 

und er thejiead I. Salaries ”'in the case of re* ' liV** 

aTcUfferent rates In the case of resident? i_c- r'i+o'ser 

deducted at the average rate applicable to t fT *'* “ 

the head •SateneTTninot at the ret. 7-7, 

by thie Act Where salary 13 pajab. te t c2 ^ - 


S 18 
(2) (2A) 
&(2B)J 


<1) See the second Proviso to t, 
and secs. 18(8) and 19 
(2) See sec 18(7) 




_ t rss-v - Asz. 

S'fayt r c if.-' 


t *s*TS |/ jyy *, 



d zv«t b !t «? fr o Ww( e r — *w» 

bcl T‘°^ 

rS^M^rm 

co ”“--. o&ftea -2a*& Sfito* »e, m Wer 

."as^JiS^SSSgS? 

■Sg !g «85^Ssas? 

«»i i SK"" ““a°? 01 l “S L" ,e °, S ( a ” a ^t IOt be 
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This buI) section is expressed in the widest possible terms—it covers all sums 
other than “interest on securities chargeable under the provisions of this Act 
and payable to a non resident For instance income tax would have to be deducted 
under this subsection from dividends paid to nonresident shareholders by a 
company out of its untaxed profits(7), super tax being deductible from dividends 
paid to non resident shareholders under the specific provisions of sub sec (3D) 
As regards “interest on securities , sub secs (3) and (3A) provide for the deduction 
of income tax and super tax respectively and therefore such interest is left out of 
the purview of sub sec (3B) 


S 18(3B) 


The first Proviso to sub sec (3B) makes provision for the grant of a certificate, 
m terms similar to those of the Proviso to sub sec (2B), the only difference being/ 
that the certificate for the purposes of this sub section is not available to companies.} 

Interest —The tax has to be deducted at the source from interest(8) other than! 
“interest on securities’ ml hfl.j:flsa_p(,non residents only and not in the case off 
residents But the words chargeable under the provisions of this Act in this] 
sub section qualify and gov ern * interest’ and therefore where interest though 
payablo to a non resident, is not taxable under the Act, there would be no obligation 
to make any dcduction(9) Thus where interest is paid by a bank to non resident j 
depositors abroad who have no knowledge that their deposits would be brought 
into the taxable territories for the purpose of earning incomo on it, such interest j 
would not be chargeable under this Act and it would have to bo paid without deduc I 
tion of tax to the non resident depositors(lO) 

In cases where interest payable abroad w chargeable under the Act failure 
to deduct the tax under this section may disentitle the payer to any allowance m 
respect of such interest (See the first Proviso to sec 8 the Proviso to sec 9(1 ){«>), 
the Proviso to sec 10(2)(«i) and sec 12(2)(6)) 

“At the hme of payment —Deduction of tax m all the cases cov ered by this 
section is to be made at the time of payment Merely crediting the amount of 
interest to the creditor s account in the books of the borrower would not amount 
to payment(ll) Where interest is capitalised there is no payment of interest 
and therefore there can be no deduction of tax, but when the capitalised interest 
is paid off along with the original capital sum there is in law, a payment of interest, 
and the tax must be deducted in accordance with the provisions of this section(12) 


“Any other sum chargeable under this Act —These words would not 
apply to payments which are m reality trading receipts in the hands of the recipient 
One reason is that income tax is chargeable on income and trading receipts arc not 
income a trader s income from his trade can only be determined after he has 
deducted his expenditure from his receipts(13) Thus for instance when the price 
of goods supplied is paid to a non resident seller no deduction of tax has to be 
made under this section, although upon making up accounts at the end of the year 
it may be found that an element of profit was contained in the receipt of the sale 
pnce(13a) 


(7) PhaUan Sugar Worts Ltd v C I T 
1949 ITR 499 

(8) 4s to 'when interest is chargeable 
as income see ante under sec 3 Interest 
and damages p 123 

(9) Porbandar State Banl v C I T 1950 
ITR 134 

(10) 76td 

(11) C I T r hagaruiOil Mills [1954] 


25 ITR 258 

(12) I It y Oswald 1945 ITR SuppL 39 
(HI) See further ante tinder sec 3 

Capitalisation of interest p 89 

(13) Cf I R v Corpn of London 34 
TC 293 326 7 (HL) 

(13<z) Contra Anglo Indian J vie Hills 
Co Ltd y Dvtt [19„6] 30 IT R 525 
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S18 Sub-sec (3C) Payments which are partly chargeable —-Where 

" le payment to a non resident of any sum other than interest appears to 
be only partly chargeable under this Act the person responsible for making the 
payment may apply to the Income tat Officer to determine what proportion of the 
sum is to be regarded as chargeable and the deduction has to be made in accordance 
with the Income tax Officer s order An application under this sub section can 
be made to the Income tax Officer only in cases where the payment is to be made 
to a, non-res ident 

Sub-sec (3D) Deduction of super-tax from dividends — 
Normally, the question of deduction of income tax from dividends does not arise 
because the income tax paid by the company is deemed to ha\e been paid on behalf 
fpf the shareholders(14) But the question of deduction of income tax would 
J arise where the dividend is paid out of profits which are not taxable in the hands 
jof the company There is no specific provision m this section empowering a com 
pany to deduct income tax from dividends paid to shareholders(15), but dividends 
which are paid out of the untaxed profits of a company to non resident share 
holders may suffer a deduction of income tax under sub sec (3B) which requires 
the payer to deduct income tax from any sum (other than ‘ interest on securities”) 
which is chargeable under the provisions of this Act and is payable to a non 
resident(16) Sub sec (3D) specifically provides for deduction of super tax from 
dividends payable by an Indian company or a company which has made effective 
arrangements as prescribed for the deduction of super tax from dividends But 
/the deduction of super tax has to be made only m the case of those shareholders 
| whom the principal officer of the company has no reason to belicv e to be resident 
I in India The provisions regarding the rate and a certificate to be obtained from 
* the Income tax Officer are the same as in sub sec (3A) which deals with interest 
on securities(17) 

As between preference and ordinary shareholders the former are not entitled 
to have their preference dividends paid free of income tax in the absence of express 
words to that effect in the contract regulating the rights of the parties(18) But 
even where a preference dividend is subject to income tax, no tax can be deducted 
from it m any year m which the company itself is not liable to pay any tax(I9) 


Sub-sec (4) Tax deducted is part of income-—The tax deducted 
at the source under this section remains part of the income of the assessee and is 
includible in his total income Thus gross^salanes, gross intcrestand gro ssdm 
dends have to be taken into account in computing the total income - (See ante 
under sec 7(1), “Tax free salary , p 277 , under sec 8 Tax free debentures 
p 288, under sec 12, “ Tax free receipts , p 424 and under sec 16(2) 
Grossing up of dividend* pp 497 9 ) 

Sub-sec (5) Credit for tax deducted—This sub section » a 
natural concomitant of the last Deduction at the source is only a mode of collect 
ing tax from the persor from whoso income the deduction is made and amounts 
to a !e\y on such person ns much as direct assessment would be Therefore the 
tax deducted at the source is part of the income of the assessce and the gross amount 
has to be included m the total income, and on the same principle the tax deducted 


(14) Sec ante tinder sec 16(2) Crossing 
up of dividend p 497 

(15) LaUla v Tata Iron d Steel Co Ltd 
1910 ITR 337 345 3*>S (F B) 

(16) Phaltan Sugar }York»IM t C IT 

1049 ITR 499 


(17) Sec Eyramihaw Iltava In ro 1911 
ITR 353 

(18) 1 urt’holtamiae flarhtondas y Cent 
ral India Spy ete Co 1 IT C 11 

(19) /-alibi ▼ Tata Iron A Steel Co iXd 
1910 ITR 337 
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at jhe source and paid to the Government is treated as having been paid on behalf 
of the assessee Lev} by deduction is only a provisional mode of assessment and 
amounts to payment of tax before the assessment Till the year is over, the assessee s 
total income from all sources cannot be determined When the year is over, the 
tax payable is computed and the assessment is made, credit is given to the assessee 
for the tax deducted at the source If the tax assessed is more than the amount 
deducted at the source the amount of the deficiency is recovered from the assessee 
direct If, on the other hand, the tax deducted at the source exceeds the tax 
found payable the assessee ■would be entitled to a refund under sec 48 


[S 18(5) 


Credit is also given in the assessment of a shareholder for the amount by 
which the net dividend is increased under sec 16(2) m the process of grossing up(20) 
In grossing up dividends, only the amount of income tax paid by the company 
under this Act and not the tax paid to any foreign State is to be added to the net 
dividend(21) If tbe shareholder is a foreign State which is not chargeable under 
this Act, it cannot get the benefit of this sub section or of Bee 48, for anyone who 
is not liable to Indian income tax at all can no more claim a benefit under the Act 
than he can be saddled with a burden(22) 

Referring to the use of the word “shareholder in this sub section the Bombay 
High Court held in Shree Shahti Mills Ltd v C I T (23) that the benefit of this 
sub section can be claimed on ly by a registered shareholder, and notTby a beneficial 
owner of shares eg a purchaser oTsharea who has not got £he'"sliares transferred 
toTuFname in the books of the companv (See ante under see 16(2) * Amount, 
equivalent to dividend, receded by a person who is not a shareholder”, p 500 ) 
The Calcutta(24) and Nagpur(25) High Courts have taken the same view It is 
submitted that the ratio of these decisions would not apply in the case of securities 
The tax deducted at the source is deemed under this sub section to have been paid 
on behalf of the owner of the security” and credit is to be given to him therefor 
Now the word ‘owner” would include a beneficial owner Therefore, a beneficial 
owner of securities, who is entitled to the interest on securities and in whose total 
income the interest as such is included, would be entitled to credit under this sub 
section for the tax deducted at the source, even though the securities may not 
have stood in his name at the time when the interest was paid(l) 


Under the first Proviso the assessee would be disentitled to any credit in 
respect of tax deducted at the source but refunded to the assessee The second 1 
Proviso layB down that where another 8 income is included in the assessee s total I 
income under sec 16(l)(c) _16(3), 44D or 44E, the tax in respect of such income' 
should be deemed t(THave been paid on behalf of the assessee and credit should be 
given to him therefor in tho assessment The Amendment Act of 1939 which' 
added the reference to the “shareholder” in the substantive part of this sub section 
did not make Bimilar additions to the first two Provisoes to this sub section But 
that Beems to have been an oversight and the principles embodied in tho Provisoes 
would apply m respect of dn idends received by a shareholder 


(20) Sir ilanecljt Dadabhoy v C J T 
1040 I Tit 561 See further ante under 
see 16(2) Grossing up of dividend 
pp 407 9 and Shares 60 ld cum-dividcnd 

p 409 

(21) C 1 T v Blundell Spence d Co 
Ltd [1052] 21 I T It 28 

(22) A U Wadiay C I T 10191 Tit 
63 (FC) affirming 1917 ITU 367 
381/5 Sec also sec. 49B 

(23) 1918 ITR 187 Cf <S C Cam- 


baltar C I T 10161 Tit 713 7*7 

(24) Bilancr Tradin'/ Co v C I T 
[1953] 24 I T It 419 Hindustan Investment 
Corpn Ltd v C 1 T [19*5] 27 I Tit 202 
(_*) JaZuram Bhihtlal x C I T [1052] 
22 IT It 490 

(I) That this sub section applies to a 
beneficial owner of aecuntics seems to have 
been assumed in C 1 T v Aattaramn- 
lottai Electric Supply Corpn 1917 LT K- 
49* 
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i or J hc w kich waS inserted by the Income tax (Amendment) Act, 

*■(8) 19a3, enacts that where any share or security is owned jointly by two or more 
persons not constituting a partnership, credit in respect of the tax deducted or in 
respect of any sum by which the dividend has been increased under sec 16(2) may 
bo given to each such person in the same proportion m which the interest or dividend 
has been included m his total income 


Sub-sec (6) Payment of deducted sums to Government — 
This sub section provides for payment of the sums deducted under this section to 
the credit of the Central Government When the tax has been deducted in accord 
ance with the provisions of this section it does not lie at the nsh of the Revenue 
and therefore the person making the deduction is hound to account for it to the 
Revenue even if the sum deducted and set aside is stolen or otherwise lost by 
inevitable occident(2) 


Sub-sec (7) Default on part of person bound to deduct tax — 
llf the payer does not deduct, or after deducting fails to pay to the Government 
/the tax in accordance with the provisions of this section he would be deemed 
I to be an assessee in default m respect of the tax, would be personally liable to pay 
f the tax(3), and would also be liable to a penalty under sec 40(1) in cases of wilful 
failure to deduct and pay the tax In the absence of reasonable cause or excuse 
nou compliance with the provisions of this section would also be an offence punish 
ablo with fine under sec 51(a) 


This sub section cannot be construed as providing that in the case of failure 
to deduct tax as required by this Act, only the principal officer of the company, 
and not the compahy itself, is liable as an assessee in default except in the cases 
specified in sub sec (3D) in which case both the company and the principal 
officer are expressly declared to be liable The correct view is that m all cases of 
failure to deduct the tax as required by this section the company itself is hable(4) 
The liability of the company is specifically referred to in connection with sub sec 
(3D) only because under that sub section the obligation to make the deduction is 
expressly imposed on the principal officer of the company, and this sub section 
makes it clear that even in that case the company itself is liable as well as the 
principal officer (See also the Explanation to the section, which defines a "person 
responsible for paying**) 

Appeal —An appeal lies to the Appellate Assistant Commissioner under 
sec 30(1 A) by a person who denies his liability to make a deduction under sub sec 
(3B) of this section in respect of any sum chargeable under this Act other than 
interest for a declaration of non liability But that right of appeal is conditional 
Upon his having deducted and paid tax m accordance with the provisions of nub 
secs (3B) and (6) of this section 

Indemnity —While sub sec (7) punishes default m deducting the tax, 
sec 65 affords indemnity to any person making a deduction of tax from another s 
income in pursuance of the Act 


Sub-sec (8) Power to levy tax directly —This sub section preserves 
[the power to levy the tax on and recover it from the assessee directly even in 
leases where levy by deduction is provided for in this section Sec 19 is to the 
same effect ____ 


(2) Att Oen v Jeanne Anloine 31 TC 
13 

(3) Pkaltan Sugar I forts Ltd v C 1 T 


1949IT R. 499 

(4) Janda Rubber IVorhs Ltd v I T 0 
19501TB 951 963 
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Sub-sec (9) Certificate of deduction — Failure withoit re Vh>n .* S, ISA 
able cause or cxcu>«. , to furnish a certificate as required b\ tbia sub «ectum is an! 
offence pum bable with fine under «ec 51(b) l 

Explanation " Person responsible for paying " — Tin* Ivphnv 
tion was inserted bv the Income tax (Vnnndnunt) \ct, with effect from 
the 1st Apn! 1*152 It defines the jxreon n.'-ponsibh for jvwim,’ on whom is 
cast the obligation under the various ^ub sections to make a deduction of t ix h 
Where the payer is a company, the person responsible for paving nn ans the company ( 
as well as the pnncipal officer tliereof(5) 

18A (I) (a) In tlic case of income m respect of which 

%o7(>) provision is not made under section lb for dedue 
uJ 4 ™" or tion of income-tax at tho time of jmnient, the 
*** K l>? > Income tax Officer 11 m, on or after the 1st da\ of 
April in any fifmn?mrjcM*/ bA order m writing, require nn issesvoo 
to pay quarterly to the credit of the Central Go\ ornment on the 
15th day of June, 15th day of September, 15th d\) of December 
and 15th day of March in that )car, respectneh, an amount equal 
to one quarter of the income tax and super tax p \} iblo on so much 
of such income as is included m Ins total income of tho 1 itest pre¬ 
vious year m respect of which he has been assessed, if that tot il 
mcome exceeded tho maximum amount not chnigoable to t \x m his 
case by two thousand five hundred rupees Such income tax and 
super-tax shall be calculated at the rates m forco for tho fiimnc ml) ear 
m which he is required to paj tho tax, and shall beai to tho total 
amount of income tax and super tax so calculated on tho s ml tot il 
mcome the same proportion ns tho amount of such inclusions bo irs 
to his total income or, in cases where under tho previsions of sub 
section (1) of section 17 both inconio tax and super tax or super tax 
are chargeable with reference to tho total world income, shall bear 
to the total amount of income tax and super tax whioh would lm\o 
been payable on his total world mcomo of tho said nrouous ) ear 
had it been his total income the same proportion ns tlio amount of 
such inclusions hears to his total world mcomo 

Provided that, where tho previous year of tho assessed m 
. respect of any source of income ends after the 31st day of December 
^ and before the 30th day of April, tho order m writing issued by tlio 
Income tax Officer requiring the payment of income tax and super¬ 
tax on that source of mcomo shall substitute for the four quartorl) 
payments hereinbeforo specified, three payments of equal amount 
to be made on the 15th day of September, tho 15th day of December 
and the 16th day of March, respectively 
? Provided further that, if the asscssce is a partner of a registered 
firm and an assessment of the firm has been completed for a previous 

(5) Janda Rubber Worts Ltd v I T 0 responsible for paying has Loon rendered 

19-01T R 051 003 where it was held that obsolete by tho Explanation 

an officer of the company is not the person 
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income of the period which would be the previous year for an assess- S 
ment for the financial 5 ear next following is likely to exceed the maxi¬ 
mum amount not chargeable to tax in his case by two thousand five 
hundred rupees, send to the Income-tax Officer an estimate of the 
tax payable by him on that part of his income to which the provi¬ 
sions of section 18 do not appty of the said previous year calculated 
in the manner laid down in sub section ( 1 ), and shall pay the amount, 
on such of the dates specified m that sub section as ka\e not expired, 
by instalments which may be revised according to the proviso to 
sub section ( 2 ) 

2-13 (4) Where part of the income to which subsection ( 1 ), ( 2 ) 

or (3) applies consists of any income of the nature of commission 
which is receivable periodically and is not received or adjusted 
by the payer in the assessee’s account before any of the quarterly 
instalments of tax become due, he may defer payment of tax on 
that part of his income to the date on which such income would be 
normally received or adjusted and if he does so he shall communicate 
to the Income tax Officer the date to which such payment is deferred 
Provided that, if the tax of which the payment is deferred 
is not paid within fifteen days of the date on which such income 
or part thereof is received or adjusted by the payer m the assessee’s 
account, the tax shall be payable with six per cent simple interest 
per annum from the date of such receipt or adjustment to the date 
of payment of the tax 

£ ( 4 <T) (5) The Central Government shall paj simple interest— 

. . (t) at two per cent per annum on any amount payable m 

* 1 accordance with the provisions of this section before the 

1 st day of April, 1955, and paid accordingly, 
at four per cent per annum on any amount payable in 
accordance with the provisions of this section after the 1 st 
day of Apnl, 1955, and paid accordingly, 
from the date of payment to the date of the provisional assessment 
made under section 23 B, or if no such assessment has been made, to 
the date of the assessment (hereinafter called the “regular assess¬ 
ment”) made under section 23 of the income, profits and gams of the 
previous year for an assessment for the year next following the jear 
in which the amount w as payable 

Provided that on any portion of such amount which is refunded 
under the foregoing provisions of this section interest shall be pay¬ 
able only up to the date on which the refund was made 

Provided further that for any period beginning with the 1 st day 
of April, 1952, interest shall be payable only on the amount by which 
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S 18A year later than that for which the assessee’s last assessment has been 
completed, his share in the profits of the firm shall, for the purposes 
of this sub section, be included in Ins total income on the basis of the 
latest assessment of the firm 


P) 


Provided further that, if after the making of an order by the 
Income-tax Officer and before the 15th day of February of the 
financial year an assessment of the assessee or of the registered 
firm of which he is a partner is completed in respect of a previous 
year later than that referred to in the order of the Income tax Officer, 
the Income-tax Officer may make an amended order requiring the 
assessee to pay in one instalment on the specified date, or in equal 
instalments on the specified dates if more than one, falling after the 
date of the amended order, the tax computed on the revised basis 
as reduced by the amount, if any, paid m accordance with the 
original order, but if the amount already paid exceeds the tax 
determined on the revised basis, the excess shall be refunded 


( 6 ) If the notice of demand issued under section 29 in pursu 
anee of the order under clause (a) of this sub section is served after 
any of the dates on which the instalments specified therein ire 
payable, the tax shall be payable m equal instalments on each of 
such of those dates as fall after the date of the service of the notice 
of demand, or in one sum on the 15th day of March if the notice is 
served after the 15th day of December 


a y' (2) If any assessee who is required to pay tax b> an order 
'IV V' under sub section (1) estimates at any time before the last instal¬ 
ment is due that the part of his income to which that sub section 
i <V J applies for the period which would be the previous year for an assess- 

V ment for the year next following is less than the income on which 

he is required to pay tax and accordingly mshes to pa} an amount 
less than the amount which he is so required to pay, he may send to 
the Income tax Officer an estimate of the tax payable b} him calcu¬ 
lated m the manner laid down in sub section (1) on that part of his 
income for such period, and shall pay such amount as accords with 
his estimate in equal instalments on such of the dates specified in 
sub section (l)(o) as ha-ve not expired or m one sum if only the 
last of such dates has not expired 

Provided that the assessee may send a revised estimate of the 
tax payable by him before any one of the dates specified m sub¬ 
section (1 )(a) and adjust any excess or deficiency in respect of any 
instalment already paid in a subsequent instalment or in subsequent 
instalments 

^ i ( 3 ) Any person who has not hitherto been assessed shall, 

' before the 15th day of March m each financial year, if his total 
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income of tlie period which, would be the previous year for an assess- S 
ment for the financial year next following is likely to exceed the maxi¬ 
mum amount not chargeable to tax m his case by two thousand five 
hundred rupees, send to the Income tax Officer an estimate of the 
tax payable by him on that part of his income to which the provi¬ 
sions of section 18 do not apply of the said previous year calculated 
m the manner laid down m sub-section (1), and shall pa} the amount, 
on such of the dates specified m that sub section as ha\ e not expired, 
by instalments which may be revised according to the proviso to 
sub section (2) 

*'3 (4) Where part of the income to which sub-section (1), (2) 

or (3) applies consists of any income of the nature of commission 
which is receivable periodically and is not received or adjusted 
by the payer in the assessee’s account before any of the quarterly 
instalments of tax become due, he mav defer payment of tax on 
that part of his income to the date on which such income woidd be 
normally received or adjusted and if be does so he shall communicate 
to the Income tax Officer the date to which such payment is deferred 
Provided that, if the tax of which the payment is deferred 
is not paid within fifteen days of the date on which such income 
or part thereof is received or adjusted by the payer m the assessee’s 
account, the tax shall be payable with six per cent simple interest 
per annum from the date of such receipt or adjustment to the date 
of payment of the tax 

2- ( 4 oj) (6) The Central Government shall pa} simple interest— 

(0 a t two per cent per annum on any amount payable in 
' accordance with the provisions of this section before the 
1st day of April, 1055, and paid accordingly, 

(iv) at four per cent per annum on any amount payable in 
accordance with the provisions of this section after the 1st 
day of April, 1955, and paid accordingly, 
from the date of payment to the date of the provisional assessment 
made under section 23B, or if no such assessment has been made, to 
the date of the assessment (hereinafter called the “regular assess¬ 
ment”) made under section 23 of the income, profits and gains of the 
previous year for an assessment for the year next following the } ear 
m which the amount was payable 

Provided that on anv portion of such amount which is refunded 
u £der the foregoing prov isions of this section interest shall he pa} - 
able onl} up to the date on which the refund wns made 
. Provided further that for any period beginning with the 1st day 
°f April, 1952, interest shall be pa} able only on the amount by which 
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it is set up, the interest payable shall be computed from the 1st S 18A 
day of April of the said financial year 

Provided further that in such cases and under such circumstances 
as may be prescribed, the Income-tax Officer may reduce or waive the 
interest payable by the assessee 

<2- U> (7) Where, on making the regular assessment, the Income tax 
Officer finds that any assessee has— 

(ct) under sub section (2) or sub section (3) underestimated 
the tax payable by him and thereby reduced the amount 
payable in any of the first three instalments, or 
(b) under sub section (4) wrongly deferred the payment of 
tax on a part of his income, 

he may direct that the assessee shall pay simple interest at six 
per cent per annum, m the case referred to in clause (a) for the period 
during which the payment was deficient on the difference between 
the amount paid m each such instalment and the amount which 
should have been paid having regard to the aggregate tax actually 
paid under this section during the jear, and in the case referred to in 
clause ( 6 ) for the period during which the payment of tax was wrongly 
deferred on the amount of which the payment was so deferred 

Provided that for the purposes of this sub section any instal¬ 
ment due before the expiry of six months from the commencement 
of the previous year in respect of which it is to be paid shall bo 
deemed to have become due fifteen days after the expiry of the said 
six months 

(8) Where, on making the regular assessment, the Income tax 
Officer finds that no payment of tax has been made in accordance 
with the foregoing provisions of this section, interest calculated in 
the manner laid down m sub section (6) shall be added to the tax 
as determined on the basis of the regular assessment 

3 (9) If the Income tax Officer, m the course of any proceedings 
in connection with the regular, assessment, is satisfied that any 
assessee— 

(а) has furnished under sub-section (2) or sub section (3) 
estimates of the tax payable by him which he knew or had 
reason to believe to be untrue, or 

( б ) has without reasonable cause failed to comply with the 
provisions of sub section (3), 

the assessee shall be deemed, m the case referred to m clause (o), 
to hn\ e delibcratelv furnished inaccurate particulars of his income, 
and in the case referred to m clause (b) to hav e failed to furnish the 
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S 18A return of Ins tot'll income , and the provisions of section 28, so far 
as may be, shall nppl} according]) 

Provided that the amount of penalty leviable shall, in the case 
referred to in clause (a), be a sum not exceeding one and a half 
times the amount b) which the tax actual!) paid during the )ear 
under the provisions of this section falls short of the tax that should 
ha\e been paid b) the nsscssce under sub section (1) or eight) per 
cent of the tax determined on the basis of the regular assessment 
ns modified in the manner provided in sub section (G), whichever 
is the less, and, m the case referred to m clause (b), one and a half 
tunes the said eighty per cent 

£ Igf (JO) (a) If any assessee does not pay on the specified dates 
any instalment of tax. that he is required to pay under sub section 
(1) and docs not, before the date on which any such instalment as 
is not paid becomes due, send under sub section (2) an estimate 
or a revised estimate of the tax pa)able by him, he shall be deemed 
to be an assessee m default m respect of such instalment or 
instalments 

(b) If any assessee has sent under sub section (2) or sub section 
(3) an estimate or a revised estimate of the tax payable by him, but 
does not pay any instalment in accordance therewith on the date 
or dates specified in sub section (I), he shall be deemed to be an 
assessee in default m respect of such instalment or instalments 
Provided that the assessee shall not, under clause (a) or (b), 
be deemed to be in default in respect of any amount of which the 
payment is deferred under sub section (4) until after the 
date communicated by him to the Income tax Officer under that 
sub-section 

(11) Any sum other than a penalt) or interest paid by or 
recovered from an assessee in pursuance of the provisions of this 
section shall be treated as a payment of tax in rebpect of the income 
of the period which would be the previous year for an assessment 
for the financial year next following the year in which it was payable, 
and credit therefor shall be given to the assessee m the regular 

iCt j (12) Any income chargeable under the head “Capital gams” 

* 0 snail not be taken into account for any of the purposes of this section 
Advance payment of tax — Sec 18A which was inserted in 1944 
deals with advance payment of tax It was introduced as a war measure to combat 
inflation and to withdraw a part of the unprecedented amount of money then in 
circulation, hut like many other innovations in taxation legislation it has out¬ 
lived the exigency which gave it birth The section applies to those assessees whose 
total income in the latest assessment, and also to those hitherto unassessed whose 
total income of the previous }ear, exceeded by Rs 2 500 the maximum amount 
not chargeable to tax 
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It has been noted above that under this Act the subject of charge is the income > 
of the previous year and not the income of the assessment year in other words, 
the tax is as c*sed and paid in the next succeeding year upon the results of the year 
before(6) Secondly, there is no liability to tax until the annual Finance Act is 
passed charging the income of the previous year(7) This section contrives to 
reconcile the principle of advance payment of tax with the scheme of the Act 
which is to tax the income of the previous year The basis of the section is the 
principle of c pay as you earn , t e , paying tax by instalments in respect of the 
income of the very year in which the tax is paid But the section cannot directly i 
levy any tax on the income of the assessment year, because under the charging t 
sections which are secs 3 and 55 income tax and super tax respectively can be 5 
levied at the rates specified in the annual Finance Act only in respect of the income j 
of the previous year So sub sec (1) of this section provides for the payment of * 
tax m respect of the income of * the latest previous year*, while under suh sec (11) 
the tax so paid is treated as having been paid in re spect of the income of the year 
of payment and credit therefor is given to the_assessee an "the* regular assessment 
made in the h cxEfinancial'Ycar^'The advance payment of tax is only provisional, 
and if after the regular*assessment is made the tax paid m advance is found to be 
in excess of the tax pa) able, the asses see would he entitled to a refund of such 
excess In case of liquidation of a company, the State is entitled to priority in 
respect of adv ance tax demanded under this section within twelve months before 
the date of the winding up order(8) 

The provision for advance payment of tax under this section is only m respect I 
of income from which the tax is not deductible at the source under see 18 Where 
the tax is deductible at the source that in itself amounts to advance payment of * 
tax(9) and therefore such income is left out of the purview of this section 

In the case of persons previously assessed, it is the Income tax Officer who 
makes an order under sub sec (1) for advance payment of tax Sub sec (3) 

C vides that if a person has not been previously assessed at all, he must without 
ag served with an) order, maho advance payment of tax before tho 15th March 
where his total income assessable for the next financial year is likely to exceed by • 
Ks 2,500 the maximum amount not chargeable to tax 

Sub -sec (3) Estimate of tax —An estimate has to be sent under this 
sub section by any person who has not hitherto been assessed’ Since a firm is 
a distinct assessable entity different from its partners a person cannot escape his 
liability under this suh section on the ground that an unregistered firm in which he 
is a partner was hitherto assessed (9o) The Madras High Court held m tho under 
mentioned case(10) that a penalty cannot be imposed on a registered firm 
for not having sent an estimate of tax and not having paid the tar under this 
sub section if the firm was unregistered at the time when the estimate was to be 
sent and payment was to bo made It is submitted that this decision is incorrect 


Sub -sec (5) Interest taxable as income —The interest paid to the 
assessee under this sub section is liable to tax as wcome(ll) 


(6) See ante under sec 3 Tax is on 
income of tho previous year p 70 

(7) See ante under sec 3 Rates of tax 
fixed by the annual Finance Act p 66 

(8) Joint Official Liquidators of 1 eerdan 
Juharmal JJanh Ltd v C J T [19o4] 2o 
IT R 140 See further post under sec 46 

Priority for tax dues etc p 772 

(9) See ante under sec 18(o) Credit for 


tax deducted pp 518 20 

(9a) MeLa VenLatappaiah v IjTO [19o7] 
32 IT R 274 

(10) Radhalnshna Trading Co v C 1 T 
[19^4] 20 IT R CG6 

(ID T ithictshicara Singh v C J T 
[1954] 26 I T R 573 5SS C I T r Maha 
rajadhiraj Sir Aameshtrar Singh [1953) 23 
11 R 212 
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The date of the assessment under sec 23 ” upto which interest is payable 
to an assessee on the advance tax paid by him refers to the date of the aetna! 
assessment under Bee 23 The fact that an assessment made under sec 23 was 
set aside in appeal by the Appellate Assistant Commissioner, and a fresh assessment 
was made at a subsequent date, would not entitle the assessee to interest on the 
advance tax upto the date of the subsequent assessment^ la) 


Sub-secs (6) and (8) Order charging interest —No separate 
appeal —If the advance payment of tax is made on the basis of the Income tax 
^Officer s order under sub sec (1), no interest is payable in any case e\en if the 
jtax determined on the basis of the regular assessment is found to be higher than 
jthe tax demanded under sub sec (1) If on the other hand the advance payment 
jof tax is made on the basis of an estimate made by the assessee himself under sub 
f ec (2) or (3) and that estimate turns out to be too low, interest is payable in the 
circumstances set out in sub sec (6) If, m contravention of the provisions of this 
section, no advance payment is at all made, interest would be chargeable under 
sub sec (8) The Bombay High Court considered the scheme of this section in 
C I T v Jagdish Prasad Ramnath{ 12) and held that (a) no direct appeal lies 
merely against an order of the Income tax Officer under sub sec (G) or (8) charging 
interest(13) (6) interest follows upon the regular assessment and in an appeal 
against the regular assessment an assessee may take all the pomts which would go 
to reduce or wipe out the interest levied under sub sec (6) or (8) (c ) if relief is 
granted to the assessee in the appeal against the regular assessment the interest 
charged under sub sec (6) or sub sec (8) would be automatically reduced to a 
smaller figure or to ml under the third Proviso to sub sec (6) which also applies 
to sub sec (8) because under the latter sub section interest is to be calculated in 
the same manner as under sub sec (6) 

Interest payable under sub sec (6) by a Hindu undivided family may be 
recoyered from the family notwithstanding the death of the Karta in whose lifetime 
it had accrued(13a) The statutory power vested m the Income taxjOfficcr by 
| the last Proviso to sub sec (6) to reduce or waive the interest payable under that 
I Bub section the exercise of which is regulated^by^Rule 48 of the Income tax Rules 
\ can be exercised by the Income tax Officer even after the completion of the assess 
ment either suo molu or on the application of the assessee(136) 


Interest payable by assessee not allowable as business expendi¬ 
ture _In determining the assessable income the interest which an assessee has 

to pay under sub sec (7) cannot be deducted from the amount of interest receiv ed 
by him under eub sec (5) nor can such interest be allowable as business expenditure 
in cases where there is nothing to show that the liability to pay interest was incurred 
as a result of any mistake or fraud on the part of an employee(I3c) 


Sub -sec (9) Penalty —A penalty for the default contemplated by this sub 
section is really imposed under sec 28 read with this sub section and an appeal 
lies against such order of penalty to the Appellate Assistant Commissioner and 
thereafter to the Tnbunal(13d) In cases of failure to Bend an estimate of 


(Ho) Sarangpur Colton Mfg Co Ltd y 
C I T £1957] 311T R 093 

(12) [19?5] 271T R 192 

(13) The Allahabad and Andhra High 
Courts have taken the same view m Deo 
Storm, v C I T [1053] 23 LT P 228 
and Boddu Seelharamatwamy y C l 1 


£19j5] 23 I T R 156 

(13a) I idtjasagar v / T O [1957] 31 
ITR 173 
(136) Ibid 

(13c) Aruruj Mills Ltd v C I T £1957] 
31 I T R 153 

(13d) Sorth Dtcean Transport Ltd y 
C 1 T £1956] 291T R 937 
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tax under sub sec (3) a penalty may be valid!} imposed under sec 28 read with Ss 19- 
this sub-scction(I3c) X9A 

Wl (^19 In the case of income in respect of whioh provision is 
not made tinder section 18 for deduction of income 
Io oUH>r tax at the time of payment, and in any case where 
income-tax has not been deducted in accordance 
with the provisions of section 18, income-tax shall be payable by 
the asscsseo direct 

Direct levy —This section provides for direct levy on the asscssee m 
two cases—(t) where the tax is not deductible at the source under sec 18 and 
(i») wbero the tax has not m fact been deducted at the source under sec 18 (See 
also bcc 18(8)) If the tax has been deducted under sec 18 but not paid to the 
Central Go\ eminent it cannot be let led once again on the asscsseo who has suffered 
the deduction In that event the person making the deduction would be treated \ 
as an asscssee m default under see 18(7) 

SJfcjL 19A The principal ofheer of every company which is an 

. , , ,, Indian company or a company which has made 

d«Si» " r ' nllr ‘ g divl s u °h effective arrangements as may be prescribed 
for the declaration and payment of dividends in 
the taxable territories shall, on _or Jiefore the 15th day of June m 
each year, furnish to the prescfibed"offic6r''a return in the prescribed 
form and verified in the prescribed manner of the names and of the 
addresses, as entered in the register of shareholders maintained by 
the company, of the shareholders to whom a dividend or aggregate 
dividends exceeding such amount as may be prescribed m this behalf 
has or have been distributed during the preceding year and of the 
amount so distributed to each such shareholder 

Return showing dividends paid —The mam object of this section 
is to detect avoidance of super tax on dividends particularly by non resident 
shareholders The section applies to private as well as public companies which 
fall within either of the two categories described m the section 

Under this Bection the principal officer of a company must furnish a return 
of the names and addresses of the shareholders who are paid dividends exceeding 
one rupee in the case where the shareholder is a company and dividends exceeding 
Rs 5 000 in the case of any other shareholder (See Rule 42) Rule 43 prescribes 
the form of the return and provides that the return should be delivered to the 
Income tax Officer who assesses the company As regards dividends amounting 
to Rs 5 000 or under the Income tax Officer may procure information by exercising 
bis power of inspecting the registers of the company under sec 39 

h ailure to furnish a return in compliance with this section is an offence punish \ 
able with fine under sec 51(c), while furnishing a deliberately false return is au'i 
offence punishable under sec 52 with simple imprisonment or fine or both 1 

(13e) The decision of the Punjab High IT.R 371 that no such penalty can be 

Court in C / Tv Teja Stngh [1955] -8 imposed is it is submitted incorrect 
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Certificate h> com 
pany to ihareholders 
1 receiving dividends 


20 The principal officer of every company shall, at the 
time of distribution of dividends, furnish to every 
person receiving a dividend a certificate to the 
effect that the company has paid or will pay income 
tax on the profits which are being distributed, and specifying such 
other particulars as may be prescribed 

Certificates to be furnished with dividends to shareholders — 
^Rule 14 prescribes the form of the certificate to be furnished by the principal 
officer "of a comfianj under this section The certificate is required for 
the purposes of refund under section 48 Jlule 3§ ~provides that an application 
1 under sec 48 for refund of income tax or super"Tax'(or Both)Th respect ol divi3eii3s 
I shall be accompanied by the certificates prescribed under sec 18(9) or under sec 20 
I as the case may be If the assessee is jn a position to satisfy the Income tax 
/ authorities that the certificate issued under this section is either lost or destroyed 
/ or cannot be produced, he would be entitled to lead other evidence to prove what 
f such a certificate if produced would have shown(14) The validity of such a certifi 
i cate for the purposes of sec 48 granted by a sterling company registered in the 
United Kingdom was not contested at the hearing in Major Goldie \ C I T (15) 

I Rule 14 prescribes one form of certificate to be issued by companies paying 
dmden3s~WlraIIy”out of the profits of the jear of account and another form of 
certificate to be issued by companies paying dividends wholly or partly out of 
accumulated profits or reserves(16) 


A certificate under this section must be produced bj the assessee who c 
l to get credit m his assessment for the income tax paid by the company (sec 18 15)) „ 
Failure to issue a certificate under this section without reasonable cause or excuse 
I is an offence punishable with fine under sec 51(6) 


20A The person responsible for pacing any interest not 
w being “Interest on securities” shall, on or before 

the 15th day of June m each year, furnish to the 
prescribed officer a return m the prescribed form 
and verified in the prescribed manner of the names and addresses of 
all persons to whom during the previous financial year he has paid 
interest or aggregate interest exceeding such amount not being less 
than four hundred rupees as may be prescribed in this behalf, to 
gether with the amount paid to each such person 

Return showing interest paid —Just as sec 19A requires information 
f to be furnished by companies regarding payment of dividends this section 
I requires information to be furnished by the person responsible for pacing any 
I interest not being ‘interest on securities ’ Rule 42A provides that a return 
f should be made in every case where the interest exceeds Ra 400 Rule 43A pres 
* cr ,bes the form of return and requires the return to be delivered to the Income tax 
Officer in -whose jurisdiction the person responsible for paying the interest resides 
The object of this section is to pre\ent e\asion of tax since m the case of residents 
the tax is not deductible at the source from interest other than interest on 
securities” 

”m> Shree Shaltt Mills Lid v C J T 
1018 ITK 187 19- 


(15) 6 I TC 228 

(JO) See \o] JJ Djf 2 pp J67 7J 
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The obligation, to make a return underJhis_section is not dependent on any 
ordcFTrotn the Incorae~taVauthonties,’whcrcai tmderisec 38(3) information regard 
Jng payment of interest, etc , is to be furnished by an assessee only when an order 
is Bervcd on him in that behalf Failuro to furnish the return mentioned in this 
section is punishable under sec 61(c), while making a deliberately false return is . 
punishable under sec 62 

The expression “person responsible for paying’ is defined in the Explanation 
to sec 18 




21 The prescribed person in the case of every Government 
office, and the principal ofheer or the prescribed 
lnn KUra person m the case of every local authority, com¬ 
pany or other public body or association, and every private employer 
shall prepare, and, within thirty days from the 31st day of March 
in each year, debtor or cause to be delivered to the Income-tax 
Officer m the prescribed form and aerified in the prescribed manner, 
a return in writing showing— 

(a) the name and, so far as it is known, the address of every 
person who was receiving on the said 31st day of March, 
or has received or to whom was due during the year ending 
on that date, from the authority, company, body, associa¬ 
tion or private employer, as the case may be, any income 
chargeable under the head “Salaries” of such amount as 
may be prescribed, 

(b) the amount of the income so received or so due by each 
such person, and the time or times at which the same was 
paid or due, as the case may be , 

(c) the amount deducted m respect of income-tax and super¬ 
tax from the income of each such person 

Return by employer showing salaries paid —Like secs 19A and 
20A, this section also requires information to be given regarding payment of 
income in order to help detection of any avoidance of tax The return under this 
section has to be furnished by the employer m respect of ‘salaries’’ paid or due to 
his employees Rule 1 5-prcscnbes the Government Officers who are to make the] 
-return under this section in the case of Government employees Rulojfi Jays I 
down that the minimum amount of “salaries’ in respect of which a return is required 
to be made by this section is Rs 600 less than the maximum amount not chargeable i 
to tax in the hands of an individual ^RuleJ.7 prescribes the form of the return.] 
Failure to furnish a return is punishable under sec 61(c), and making a deliberately! 
false return under sec 62 « 

The return must show not only the salary paid but also the salaryjfuc since 
under sec 7 salary due is chargeable whether paid or not In cl (6) the correct 
expression should be so received by or so due to *’ and not “so received or so due 
by” which is evidently an inadvertent error 
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S 22 22 ( 1 ) The Income tax Officer shall, on or before the 1 st 

Return of Income ° f Mtl > >« CRClj ) CRr, gl\0 JlOtlCC, by pilHl 

cation in the press and b) publication m the 
prescribed manner, requiring every person whose total income 
during the previous >ear exceeded the maximum amount which is 
not chargeable to income tax to furnish, within such period not 
being less than sixty days as may be specified in the notice, a return 
in the prescribed form and \cnficd in the prescribed manner, 
setting forth (along with such other particulars as may be required 
by the notice) his total income and total world income during that 
year 

Provided that the Income-tax Officer may m his discretion 
extend the date for the delivery of the return in the case of any 
person or class of persons 

1 (2) In the case of any person whose total income is, in the 

Income tax Officer’s opinion, of such an amount as to render such 
person liable to income-tax, the Income tax Officer may serve a 
notice upon him requiring him to furnish, within such period, not 
being less than thirty days, as may be specified in the notice, a return 
in the prescribed form and verified in the prescribed manner 
setting forth (along with such other particulars as may be provided 
for m the notice) his total income and total world income during the 
previous year 

Provided that the Income tax Officer may m his discretion 
extend the date for the delivery of the return 

. Vb °1 0 *) (2A) If any person who has not been served with a notice under 
0 sub-section (2) has sustaine d a loss of profits or gains m any year 

under the head “Proiitsand gams of business^ profession or voca 
^ tion”, and such loss or any part thereof would ordinarily have been 
carried forward under sub section ( 2) of s ection 24, he shall, if he is 
to be entitled to the benefit of the cany forward of loss in any sub¬ 
sequent assessment, furnish within the time specified in the general 
lotice given under sub section (1) or wuthm such further time as the 
[ncome tax Officer in any case may allow, all the particulars required 
under the prescribed form of return of total income and total world 
income m the same manner as he would have furnished a return under 
sub section (1) had his income exceeded the maximum amount not 
liable to income-tax m his case, and all the provisions of this Act 
shall apply as if it were a return under sub section (1) 

C\ ( 3 ) If an > pe rson has not furnished a return within the time 
•u ) allowed by or under sub section ( 1 ) or sub section ( 2 ), or having 
^ ^ furnished a return under either of those sub sections, discovers any 
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omission or wrong statement therein, he may furnish a return or a 
revised return, as the case may be, at any time before the assessment 
is made 

>()} (4) The Income tax Officer maj serve on any person who 

has made a return under sub section (1) or upon whom a notice 
lias been served under sub section (2) a notice requiring him, on a 
date to be therein specified, to produce, or cause to be produced, 
such accounts or documents as the Income tax Officer may require, 
or to furnish in writing and v erified m the prescribed manner infor¬ 
mation in such form and on such points or matters (including, with 
the prev ious approval of the Commissioner, a statement of all assets 
and liabilities not included in the accounts) as the Income-tax Officer 
may require for the purposes of this section 

Provid ed th at the Income tax Officer shall not require the pro- 
duction^ofjmy accounts' relating to a period more than three y ears 
prior to the previous year 

(5) The prescribed form of the returns referred to m sub 
sections (1) and (2) shall, in the case of an assessee engaged in any 
business, profession or vocation, require him to furnish particulars 
of the location and stylo of the principal place wherein he carries 
on the business, profession or vocation and of any branches thereof, 
the names and addresses of his partners, if any, m such business, 
profession or vocation and the extent of the share of the assessee 
and the shares of all such partners in the profits of the business, 
profession or vocation and any branches thereof 

Sub-secs (1) and (2) Two types of notice — Notice under this 
section calling for return of income is the first step m assessment pro- 
ceedmgs(17) This section contemplates the issue of two types of notice by 
the Income tax Officer One is a public or general notice to be given every year 
between the 1st April and the 1st May requiring ever} person whose total income 
during the previous year reached or exceeded the minimum taxable limit to furnish 
within a specified period of sixty or more days a return of his total income and 
total world income in the prescribed form and verified m the prescribed manner 
(sub sec (1)) The other is an individual or special notice to be served on every 
person whose total income in the Income tax Officer s opinion which is final on 
the pomt(18) renders him liable to income tax, requiring him to furnish within 
a specified period of thirty or more days such a return (sub sec (2)) The individual 
notice may he issued at any time in the course of the assessment year If an individual 
notice is not issued m the course of the assessment year, and the assessee does not 
submit a return m response to the public notice, and consequently the income is 
not assessed in the normal course under sec 23, the Income tax Officer must proceed 
under sec 34 if he wants to assess such income in a subsequent year(19) However 

(17) In re Radhey Lai BalmuJcand 1042 ITC 417 430 

ITR 131 140 (19) C Ag I T v Sultan Ah [1951] 

20 IT R 432 See also Govtndarajulu Iytr 

(18) Kvnwarjt Ananda v C 1 T 5 v C I T 1948 ITR 391 


S 22 
( 1 )&( 2 ) 
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® ^ an assesaee on w ^ om do individual notice has been served under sec 22(2) 

(1) & (2) voluntarily makes a return after tie expiration of the assessment year, thef Inccm? 

^tax Officer may proceed to make an assessment under sec 23 without haying 
f recourse to sec 34 at all(20) But if the assessee makes no such voluntary return 
1 an d the Income tax Officer serves the assessee, after the expiry of the assessment 
year, with a notice under sec 22(2) without reference to sec 34, any assessment 
| made would Jba^ratiated ev enif_the assessee submits a return in response to such 
ibelateanotice(21) for, without a notice under sec 22(2) issued m the course of 
I the assessment year no valid assessment can be made under sec 23 on an assessee 
j who has not voluntarily filed a return(22) and no valid assessment can be made 
* under sec 34 either, without the issue of a notice under that section The law on 
1 the point has been exhaustively discussed by the Calcutta High Court in C Ag 
\I T x Sultan Al%( 23) 

There is a conflict of judicial opinion as to when assessment proceedings can 
be said to commence The Bomb«iy(24) and Madras(25) High Courts have heM 
that assessment proceedings commence with the public notice under sec 22(1) 
The Calcutta High Court(l) has held that no assessment proceeding is started by 
the public notice under that sub section the proceeding commences only whfen 
a return of income is filed under this section or, if no such return is filed when an 
individual notice under sec 22(2) is served 

In the case of both general and individual notices, the Income tax Officer 
may in his discretion extend the date for the delivery of the return (Provisoes to 
sub secs (1) and (2)) 

As regards the public notice calling for returns of mcome, sub sec (1) of this 
section requires publication in the press and publication m the prescribed manner 
The public notice is effective and binding even on a non resident foreigner(lc) 
Rule 18 prescribes the manner of publication other than publication in the press 
inz affixing the notice to the notice board of the Income tax Officer s office and 
of certain other offices and Courts situated within the Income tax Officer s jurisdic 
tion Rule 18A prescribes the form of the public notice 


Consequences of non-compliance —Any person who fails without 
reasonable cause to furnish the return required by the public notice or fails without 
reasonable cause to furnish it within the time allowed or in the manner required 
\is liable under sec 28(1) to a penalty not exceeding one and a Jnlf James any tax 
payable by him The proVision for penalty ls'^ubject'fo certain exceptions laid 
downliTthe Proviso to sec 28(1) lailure to comply with an individual notice 
issued under sub sec (2) also attracts penalty under sec 28(1) is further an offence 
punishable with fine under sec 61(c) and brings into operation the provisions Of 
Bee 23(4) (best judgment assessment and cancellation of the registration of an 
asscssco firm) Making a deliberately false return is an offence punishable under 
see 62 _ 


(20) llaraLchand Jtfalanji d Co v 
C I T 1018 I Tit 110 Sea also 
PanthhoddaS Kartondas v C I T [I9*r4]20 
I Tit 105 and Pama Iyer y C I T [I0o7J 
32 ITT 4^8 

(21) C Ag I T v Sultan Ah [1£M] 20 

1T It 432 Maharaja oj Patiala v C 1 T 
1043 IT It 202 4 , 

(22) See helovr under Individual notice 
is condition precedent to assessment la 


default p 635 

(23) [19oll 20 IT It 432 

(24) IJ araichand Malanjt d Co r 
C I T 1948 ITK 119 122 

(25) Oonndarajulu Iyer v C I T 1948 
ITK 391 

(1) C A? I T r Sultan Ah [ID51J 
20ITK 432 448 

(la) Pannalal Ehandan ▼ O I T [19->C] 
30ITP 67 
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Individual notice is condition precedent to assessment in S 22 
default —An assessment may be made upon a return filed m response to a (1) & (5 
public notice under sub sec (1) for a notice under sub sec (2) is not a condition! 
precedent to assessment in every case(2) But no assessment can be made on aj 
person who fails to make a return m response to a public notice under sub-sec (l)j 
and on whom an individual notice under sub sec (2) has not been served It isj 
only if a person fails to make a return in response to an individual notice that aj 
‘best judgment assessment” may be made by the Income tax Officer under sec I, 

23(4) on the ground of default in filing a return Even jhe,penalty under sec 28(1) 
for non compliance with the general notice can be~imposed only after a special 
notice is served assessment Is made and the tax payable determined because the 
penalty is^ not to exceed one and a half times the tax payable and the tax payable f 
cannot be determined till the assessment 13 made and the assessment cannot be 
made till an individual notice is served Thus an individual notice under sub sec (2) 
of this section is a condition precedent to the makmg of any assessment or the levy 
of any penalty m cases of non compliance with a general notice under sub sec (1)1 
of this section(3) 

Validity of notice —A notice is not illegal or invalid on account of the 
fact that it does not Bpecify the section of the Income tax Act under which it is 
issued(4) A notice issued by an Income tax Officer who has no jurisdiction in the 
case is invalid and an assessee by applying for extension of time does not waive 
bis right to object on the point of jurisdiction^) If the Officer having jurisdiction 
issues the notice and makes the assessment the fact that he designates himself 
wrongly(6) or that the notice contains a small error which does not mislead the 
assess e(7), would not in\ alidate the notice or the assessment Where a business) 
is earned on at several places the assessment must be made under s ec Cj QLbyJ 
the Income tax Officer of the aiea m which the principal place of theTiusmess is) 
situate, and there is nothing‘in'sec^2(2)'which requifefrthat sep'arate notTces'eEouId 4 
be issued for separate places of busmess(8) A notice under sec 22(2) issued by, 
the Income tax Officer having jurisdiction at a branch office, followed by assess * 
meat by the Officer having jurisdiction at the head office is valid —a fresh notice ! 
under sec 22(2) by the Officer makmg the assessment is not necessary in auchj 
cases(9) Sub sec (7A) of sec 5 provides that when a case is transferred from * 
one Income tax Officer to another it is not necessary to reissue any notice already 
issued by the Income tax Officer from whom the case is transfcrred(lO) It has 
been held that even prior to the enactment of that sub section in 1940 reissue of 
notice under sec 22(2) was not necessary on tho transfer of a case from one Income 
tax Officer to another(ll) 


(2) Kamaleshya A arain Singh v C I T 
1948 ITK 68 

(3) <7 Ag I T v Saltan Alt [1951] 20 
ITR 432 446 

(4) Bam Khelioan Ugamldl v C I T 
3ITC 225 (FB) 

(6) Ramaknshna Ramnath v C I T 
4 IT C 171 

(6) Kanhayyalal v 0 I T 1937 ITR 
739 

(7) Tarah bath Ragcht v C I T 1946 
ITR 319 323/4 Dr P A Smghav See 
of State 2 I T C 462 Lachhman Das Bobu 
Ram v C I T4ITC61 {under sec 22(4)) 
Pajmant Den v C I T 1937 ITP 631 
639/40 (under sec 23(°)) Cf C I T v 
Sieaminathan Cheiliar 1947 ITP 430 (under 


sec 34) ' 

(8) Laehhman Das Baba Ram v C 1 T 
4 1 T C 61 In re Abhey ram Chunni Lai 
1933 ITR 126 Tarol bath Baqcht v 
C I T 1946ITR 319 

(9) Biskeshar Prasad Parshotam Das V 
GIT 7ITC74 Cf Sarvpchand A 
ffutvmchand v Union of India [1953] 23 
ITR 382 409 See further notes under 
sec 64 post 

(10) Gaya Ram Oabbu Lai v G 1 T 
[1951] 19 ITR 114 

(11) Sarvpehand Ilukumchand v C I T 
1949 ITR 213 See also RamaLshya 
baram Singh v C I T 1948 ITR 68 
and Htra Lai r C / T 1942 IT.R 
148 
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® 22 Rule 18A prescribes the form of the public notice to be issued under sub sec (1) 

(I) & (2) of this section but no form is prescribed for an individual notice under sub sec (2) 
The printed form used when issuing an mil \idual notice under sub sec (2) requires 
the person to whom it is addressed “to prepare a true and correct statement of 
your/your firm's/the family ’e/tho association’s total income during the previous 
year ’ It is not obligatory upon the Income tax Officer to strike off such of the 
four capacities mentioned in the notico as do not apply to the proposed assessee 
and to indicate in what capacity the assessec is required to submit the return 
it is the duty of the person receiving the notice to score ont the irrelevant capacities 
m the notice(12) ‘ The notice under sec 22(2) is the very first step which is taken 
by the Income tax authorities and it is obvious that at this initial stage the Income- 
tax Officer maj be m no position to know whether the potential assessee is to he 
taxed as an individual, or a Hindu undivided family or firm etc , whereas the person 
who receives notice has obviously precise information for this very matter ’(13) 
But if separate notices issued to some persons indicate that each of the proposed 
assessees is to be assessed as an individual, and m the course of the assessment 

S proceedings it transpires that the proposed assessees are members of a Hindu 
undivided family j.tyia>an. qpen question whe ther.they can be assessed as members 
of a Hindu undivided famTty "without theissue of a fresh notice under sec 22(2) 
to the joint family(14) In any event the Income tax Officer cannot assess them 
jointly as members of an undivided family without calling on them to show cause 
why they should not be assessed jomtly(15) The assessee who has been served 
with a valid individual notice under sub sec (2) cannot object to the assessment 
on the ground of any irregularity m the public notice issued under sub sec (1) of 
this section(l6) 

Sub sec (2) requires that the proposed assessee should be given a period of 
np tj c ss th an thirty days within which to furnishjhe ^return The individual 
notice would'he'TnvaluT if it does nof’feive the assessee thirty clear days from the 
date of service(17) A notice requiring an assessee to furnish a return of his income 
within thirty days of the receipt thereof js bad (18) If the minimum period 
of thirty days is not given to the assessee this initial defect in the notice cannot 
be cured by any subsequent extension of time(19) The legality or validity of 
a notice is evidently a question of law(20) 

The Federal Court held m Chatturam v C 1 T (21) that the assessment on a 
person who submits his return would be valid notwithstanding that no valid notice 
or no notice at all might have been issued under sec 22(1) or 22(2) calling for a 
return Kama, J, said, The income tax assessment proceedings commence 
with the issue of a notice The issue or receipt of a notice is not however the 


(12) Gopaldas Parsholtamdas v C I T 
1941 ITR 130 In re Radhey Lai Bal 
mukand 1942 ITR 131 See also Mohd 
Eantef v C 1 T [1955] 27 I T P 447 and 
Sarupchand d Evhumckand v Union oj 
India [1953] 23 I T R 38 ’ 404 5 

(13) In re Radhey Lai Ralmuleand 1942 
ITR 131 140 

(14) Sardar Kirpal Singh v GIT 1937 
ITR 548 

(15) Radhey Lai Balmuland v C I T 
4 I TC 454 

(16) Kamalcshya A aram Singh v C 1 T 
1946ITR 673 

(17) Jamna Dhar Potdar d Co v C 2 T 
1935 ITR 112 


(18) C I T v Ekbal d Co 1945 ITR 
164 To validate such notices requiring a 
return to be furnished within thirty days 
an Ordinance was passed being Income tax 
and E P T (Validity of Notices) Ordinance 

1944 (XLV of 1944) but it eaves only those 
notices which were issued up to the 19th May 

1945 see Habib «t Song v O I T 1947 
ITR 132 

(19) Jamna Dhar Potdar d? Co v C I T 
1935 ITR 112 Rajortmal Kalyanmal v 
Cl T 3 I T C 451 

(20) Jamna Dhar Potdar d Co v CJ T 
1935 ITR 112 Kajonmal Kalyanmal v 
<7 I T 3ITC 451 

(21) 1947 ITR 302 
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(foundation of tie jurisdiction of the Income tax Officer to male the assessment 
or of the liability of the assessee to pay the tax It may be urged that the issue 
and service of a notice under sec 22(1) or {2} maj affect the liability under the 
penal clauses which provide for failure to act as required by the notice The 
jurisdiction to assess and the liability to pay the tax however, are not conditional 
on the validity of the notice ’(22) These observations apply where the assessee 
makes a return but it is submitted that they would not apply tn toto where the 
assessee has not made any return The income would have to be computed and the 
assessment made under either sec 23(1) or 23(3) or 23(4) Jvo assessment can be 
made under sec 23(1) or 23(3) unless the assessee has made a return and the con 
tmgencies mentioned m sec 23(4) are such that no assessment Can be made under 
that sub section either unless the assessee has made a return or has been served 
with an individual notice under sec 22(2) Thus a notice calling for a return under 
sec 22(2) would be a condition precedent to assessment undersec_23(4) hU fiTperson 
wKcTEas nOt raade a return, and the v alidity of the notice would be a vital considera 
tion in determining the validity of such an assessment made under sec 123(4) in 
default of filing a return (See ante ‘Individual notice is condition precedent to 
assessment in default’ p 535) Likewise in other cases where the issue of a notice 
is a condition precedent to assessment as in proceedings under sec 34, the fadure 
to issue a notice or the failure to issue a valid notice would vitiate the assessment j 
See post under sec 34(1), “Issue of notice a condition precedent to assessment 
p 705 

Service of notice —As prov ided by sec 63, the notice under sub sec (2) 
may be served on the proposed assessee either by post(23) or in any of the wajs 
Hi.which a summons may be served under the Code of Civil Procedure(24) and 
may beaddressed in the case of a firm to any member of the firm(25) m the case 
of a Hindu undivided family to the manager or any adult male member of the family 
and in the case of any other association of persons to the principal officer thereof 
However the mode of service specified in sec 63 is permissiv e and not exhaustiv e(l) 
See further notes to sec 63 post 

The notice need not he serv ed personally but may be serv ed on a recognised 
agcnt(2) Serv ice by registered post on an alien who does not reside in India would 
be valid(3) 


Return of income —The return of total income and total world income 
to be furnished in response to a notice issued under sub sec (1) or (2) of this section 
should be in the form prescribed by Rule 19 and should be v enfied in the manner 
indicated in that form The form of return prescribed bj Rule 19 requires assessccs 
engaged in any business profession or vocation to furnish the particulars mentioned I 
in sub sec (5) of this section Three alternative forms are prescribed by Rule 191 
after the amendment of the Rule in 1957,—F orm A f or osscssees who denv c income | 
from any sources including business profession 'or vocation, Form^B^for other! 


(22) 1947 I Tit 302 307/8 See also 
B\har Mica Concern Ltd In re [1951] 19 
IT It 553 J i tan Bam A t rmal Bam v C I T 
[1951] 19 IT It 476 4S6 and Sarvpchand 
A. Hutvmetond v I7m©n of India [1953] 23 
I Tit-382 405 

(23) De Sotua r C 1 T C ITC. 130 
(notice sent by registered post and postal 
acknowledgment signed by assessee a minor 
•on) Cf Emperor v Tam Charon 1 ITC 
21 (service by unregistered post) and 
Ttnanna 1 if/ai r C 1 T 4 IT U 217 and 


see sec. 27 of the General Clauses Act. 

(24) Ilimat ram Pah Pam v C I T 
51T C 133 S P \ C T Chettuar Firm v 
C 1 T 6 ITC. 191 

(Zj) C J T y Thillai Aodur 2 ITC 27 
(1) Tam Khehcan Uganda r C J T 
3 ITC 225 (FB) 

(**) II\mat Bam Pali Pam y C l T 5 
ITC. 133 XohanLalx C I T 6 ITC. 
101 

(3) JFAilney v I P 10 TC £8 (ILL.) 
IB y //an. 8 T C 406 


S 22 
0 ) &( 2 ) 
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asses3ees > an ^ Form C for companies An assesses who is a member of a firm 
(2A) or an association and whose total income includes merely a share of the profits 
of that firm or association, is required to fill m Form B All the three forms are 
printed in Vol II, Div 2, Rule 19, qv 

The firm and the individual are each required to render a return of total 
income and each may be required to produce accounts or documents(4) Bat 
there is no double assessment that is to saj, the profits are not taxed in the hands 
of both the firm and the individual partners(5) The levy is made on the firm 
directly if the firm is unregistered and on the partners individually if it 
is registered(6) How evgr since 1956 a registered firm also paj s income tax (but 
not super ta x)at specially low rates " ” ——■■*“ 

A company in liquidation is a company and a person within the meaning 
of this Act and the Income tax authorities are entitled to call upon the liquidator 
of a company which is being wound up to mate a return under this section(7) 

In the case of a deceased person a return of his income should be made by 
hia executor administrator"or other legal representative m accordance with the 
provisions of sec 24B(2) 

Failure to'male a valid return would result m the Income tax Officer’s assess 
mg the person in default * to the best of his judgment under sec 23(4) 

A return filed without an} notice under sec 22(2) would be a valid return 
even if it declares income below the taxable Imnt(7a) 

Return must be signed by individual personally —The forms of 
return of income prescribed by Rule 19 provide that the declaration at tfie 
foot of the return shall be signed—(a) in the case of an individual by the 
individual himself (8) Construing identical words in Rule 11 of the Rules framed 
under the Bengal Agricultural Income tax Act 1944, the Supreme Court held in 
O Ag I T v heshcib Chandra Mandal(9) that upe by the Legislature of words 
like himself or ‘bj him or under his hand or personally” indicate that 
even, a duly authorised agent is precluded from signing on behalf of his principal 
fin the light of thi3 decision it is clear that where the assessee is an individual the 
[return of income must be signed by him personally and not by his agent eten i f the 
ipgent holds a pouer of attorney 


Validity of return —See post under sec 23(4) ' Failure to make a 
return Invalid return ' pp 560 1 

Sub-sec (2A) Return of loss intended to be earned forward ~ 
This sub section which was inserted bj the Income tax (Amendment) Act l^o3 
with effect from the 1st April 1952 provides that any assessed who has not 
been served with an individual notice under sub sec (2) and who intends to 
carry forward a business loss in accordance with the provisions of sec -»(“) must 
[file a return within the time specified in the general notice under sub see (1) or 
1 within such fnrther time as tbo Income tax Officer may allow This sub section 
has no application to cases where an individual notice has been served on the 
assess cylinder sub see, (2) If thcretumja not filed the assessce would not be 


(4) Aritnachalam Chtlltar r C 1 T 
1036 1TR 173 181 (PC) A umcAani 
Dagav C I T 6ITC 206 209/10 

(5) See ante under sec 14(2){a) Part 
u share in profits of unregistered 

firm p 470 

(7) Jf/ T V Off* tal Liquidator Apr a 


Svg tie Co 193* ITR 79 
(7a) Itana Iyer v C I T 11057] 32 
ITB 4oS haneWtoddtU Karsondas y 
GIT [19^4] 26 ITK 105 Contri 
C Ay IT v Sultan Ah (Jharami [19vl] 20 
IT! 432 442 

(8) Scetol IT Dit 2 Polo 10 1 

(0) 10^0 IT P 0C9 080 
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entitled to carry forward the loss Before the insertion of this sub section, the 
*Elmg of a re turn "was not a condition precedent to the carry forward of loss(9a) 
Thus three types of asscs3ees have to file a return—(a) those whose total income 
exceeds the maximum amount not chargeable to tax (Sub sec (1)), (&) those who 
are served with an individual notice under sub sec (2), irrespective o! the question 
whether the) hav o any assessable income or not (c) those who desire to carry 
forward a business loss (sub sec (2A)) 


Sub-sec (3) " Return or revised return at any time before the 
assessment is made ”—This subsection deals with two types of cases— 
returns filed out of time and revised returns 

First, if a return is not furnished within the time allowed in a public notice 
under sub sec (1) or in an individual notice under Bub sec (2) the person bound 
to furnish the return maj furnish it at any time before the assessment is made The 
assesseo who has not been served with an individual notice under sub see (2) may 
voluntarily file a return, in response to the public notice even after the expiry of 
the assessment year(10) Even if an asse3see is late in filing his return nevertheless 
if he does file it beforo the assessment is actually made the return has to be con 
flidered and dealt with although out of time(Il) But failure without reasonable 
cause to furnish the return within the time allowed may he punished by a penalty 
under sec 28(l)(o), even if the return ts furnished after the lapse of the period 
allowed The penalty maj he imposed in the course of proceedings under sec 34 
taken m a subsequent )ear(12) In a case where no return is filed even after the 
lapse of the timo allow cd b) an individual notice, the Income tax Officer has to 
make a best judgment assessment under sec 23(4) If a return is filed after such 
assessment is mode it w ould be of no avail, even though it may be filed before the 
notice of demand under sec 29 is served on the assessee(13) 


Secondly, if the person who has furnished a return discovers an) omission or 
wrong statement therein ho may furnish a revised return at any time before the 
assessment is made But the benefit of this provision cannot be claimed by a 
person who has made a false return knowing it to be falsc(14) In any event the 
offence of filing a deliberately false return, which is punishable under sec 52, is 
not condoned by tho filing of a revised return(I6) and a penalty may be imposed 
under sec 28 m respect of the previous false return notwithstanding the filing of 
the revised return(X6) An application by the asseasce to the Income tax Officer 
asking him to ndd certain income to the income already disclosed in the return 
would not be furnishing a revised return within the meaning of this sub section(17) ■ 

Sub-sec (4) Notice to produce accounts, documents, total 
wealth statements or other information —The Income tax Officer has 
power under this sub section to issue a notice for the production of such 
accounts and documents as he may require The amendment made by 
the Income tax (Amendment) Act 1953 further empowers the Income tax Officer 


(9a) See Carry forward of loss p 60S 

(10) Haralchand Makann <6 Co v 
C I T 1948 ITP 119 

(11) Per Rankin CJ Protap Chandra 
Ganguly v C I T 41TC 418 Sadaram 
Puranchand v C I T 6ITC 
459 

(12) Govindaraiulii Iyer v C I T 1948 

IT R 391 i 

(13) Dhamram Bharam Pal r C l T 

1936 IT R 113 i 


(14) C I T v Badndaa Ramrai Shop 
1939 ITR 613 See also Arunachalam 
CheUtar y C J T 6 IT C 68 63 and 
cf Alt Qen v Midland Bank Executor A. 
Trustee Co 19 TC 130 

(16) Qaruja Sagar v Emperor 41T C 97 

(16) Arunachalam Chettiar r Q I T 

6ITC 68 i 

(17) Gopaldae Parshollamdaa y C l T 

1941 ITR 130 Woman Padmanabh JJandr 
v C I T [19523 221 TJt 339 ' 


S 22 
(3)-(4) 
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S 22(4) to call for total wealth statements and other information on Buch points or mattei 
ns he maj require But his power to call for total wealth statements can be exe»' 
msed cnlj with the previous approval of tLc Commissioner " The^provision en 
ipOtvcring the Income tat Officer to call for total wealth statements does not violatj 
rArt 14 of the Constitution(I8) 

The power tinder this sub section can be etc rased in two cases—(o) where a 
return has been made under sub see (1), and (b) where a notice has been served 
under sub sec (2) In the case where only a general notico has been i sued under 
sub sec (I), the Income fax Officer has power to require tho production of accounts 
and documents only after a return is filed in response to the general notice Oft, 
the other hand, where on individual notico is issued under sub sec (2), the Income 
tax Officer may caTITor accounts and documents even, before the .return is filed(f9) 
This however, docs not mean that tho power cannot bo exercised after tfio return 
is filed it is well established that the Income tax Officer may issue a notice under 
this sub section even after the return under sub sec (2) is furnished and at any time 
before he finally makes the assessment(20) 

The word “require" m this sub section has been held to mean require as 
a piece of relevant evidence’ (22) But the Income tax Officer is the sole judge 
of what is relevant The Income tax Officer’s discretion to issue a notice under 
this sub section is unfettered{22) The assessec must comply with the notice even 
if he thinks that the accounts or documents required by the Income tax Officer 
are irrelevant(23) 


The assessee must be given reasonable time within which to produce his 
books(24) It would be a question ol law whether the Income tax Officer gave the 
assessee such reasonable opportunity as the Act requires to produce his accounts 
and other evidence(25) 


No special form has been prescribed for the notice under this section The 
mode of service provided in sec 63 is as stated above permissiv e and not exhaustive 
Where the Income tax Officer, after examining the accounts produced by the 
assessee passed an order entered in the Order sheet directing the assessee to produce 
other accounts the Order sheet was shown to the assessee who signed his name in 
its margin as an acknowledgment of the receipt of the order and the assessee s 
conduct showed that he waived any more formal notice the assessee was held to 


(18) Bishan Naratn Kulhtala x / T 0 
[1956] 301 TR 496 

(19) Ram Kxssendas Bagrt v C J T 

2 ITC 324 327 

(20) Ram Khelwan Ugamlal v C I T 

3 IT C 225 (F B ) (Pat) overruling Bn) 
Raj Rang Lai x C 1 T 2 ITC 458 
HarmuJchrat Buhchand v O 1 T 3ITC 
198 (F B ) (Cal) Raghunathdas Social v 
C J T 4 T T C 468 (F B ) (Cal) Chandra 
Sen Joint x C I T 3 IT C 17 <AU) 
In re Palin Mall Bhola Nath 1933 I TR 
235 (All ) Ramasuramt Cheltiar v C 1 T 
3 ITC 290 (PB) (Mad) Stuuwam* 
Cheltiar v C I T 4 ITC 207 (FB) 
(Mad) R If P Chelttar Firm V C J T 
3 tTC 335 (Rang) Muhammad lluyal x 
C I T 5 I T C 159 (F B ) (Lab ) The 
last mentioned case must be regarded aa 
overruling the decision to the contrary m 
Khutht Ram Karam Chani x C I T 


2 ITC 617 (Lah) See also Lachhman 
Baa Baba Ram v C I T 4 ITC 61 

(21) Ganga Sagar r C I T 5 ITC 
142 145 The correctness of this decision 
on the facta of the ca«e is it is submitted 
not free from doubt 

(22) Kuntcarjt Ananda v 6 / T 5 
ITC 417 430 

(23) Tula* Bas A agin Chand v C I 1 
1938 IT R 38^ 

(24) C I T v Bombay Trust Corpn 
Ltd 1936 ITR 323 338 (PC) Sadaram 
Puranchand T C / T 5ITC 459 In re 
Qovtndram Selesana 1943 ITR 104 123 
Mohd Ishaq x C I T [1955] 27 ITR 
610 

(26) Per Rankin G J Sadaram Puran 
chand x C I T 5 IT C 459 464 See 
also Mohd Ishaq x C 1 T [1956J27ITR 
510 
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bo properl) served under this sub section(l) Service of the notice on an accredited S 22(4) 
agent would he valid(2) Failure to specif) in the notice the section under which 
it ia issued or served(3), or some other small error which does not mislead the 
assessee(4) would not vitiate the notice See further ante under sub sec (2), 

* Validity of notice, pp 535 7, and ‘Semce of notice ' p 537 

While this sub section empowers the Income tax Officer to issue a notice 
requiring the assessee to produce such accounts documents or information as the 
Income tax Officer may require, sec 23(2) empowers him to issue a notice requiring 
the assessee to attend at the Income tax Officer 8 office or to produce any evidence 
on which the assessee may rely m support of lus return The notice under this 
sub section may be issued even before the return is filed whereas the notice under 
sec 23(2) can be issued only after the return is filed Under sec 23(2) the assessee 
may produce such evidence as he pleases or elect not to produce any evidence at 
all, whereas under this Bub section the assessee ?>iust produce the accounts or 
documents required by the Income tax Officer and wilful failure to produce the 
same would be punishable under secs 28(I)(6) and 51(d) and would entad a best 
judgment assessment under sec 23(4) Upon the assessee s refusal or failure 
to comply with the notice under sec 22(4) the Income tax Officer would have 
a right to enter on the assessee's business premises to examine the accounts(5) A 
combined notice under secs 22(4) and 23(2) is legal and valid(G) 

Under sec 37(3), the Income tax Officer, Appellate Assistant Commissioner, 
Commissioner and Tribunal ha\e tho power to impound and retain m their 
custody any books of account or other documents produced before them(7) 


Proviso Accounts of past three years only'—The Proviso to this 
sub section restricts the Income tax Officer s power to call for accounts to a 
period of only threeears preceding the relevant aecdunting'*year ~No ’such 
time limit is imposed In respect of documents But even in respect of accounts 
it TmaTbceh held that Bince no time limit is laid down in secs 23(3) and 37, the 
Income tax Officer who is not going to make a best judgment assessment under, 
sec 23(4) but proceeds to make an mquir) under sec 23(3) as regards the truth! 
or otherwise of the statements made by the assessee m his return may require the 1 
assessee to produce any evidence including accounts relating to a period more* 
than threo years prior to the relevant accounting )ear(8) In such a case if the* 
accounts relating to a period prior to three years before the previous year are not[ 
produced that would not be a ground for making a best judgment assessment 
under sec 23(4) but would justif) the drawing of an adverse inference against the 
&Bsessee(9) 


If the Income tax Officer b) a single notice calls upon the assessee to produce 
accounts of the three )ears prior to the previous )ear as well as of any earlier 
(I) Parn Khelwan Ugamlal y C I T 


3 IT C 225 

(2) Jang i Ehagal Ramatcalar v C I T 
31TC 418 

(3) Earn Khelwan Ugamlal y C I T 

3 IT C 225 

(4) Lachhman Das Babu Ranx y C I T 

4 1T C 61 Tarale R alk Bageht v C I T 
1946 IT R 319 323/4 (under sec 22(2)) 
Dr R N Smgka y See of Stale 2 IT C 
462 (under eec 22(2)) Ragmani Dec * v 
C 1 T 1937 ITR 631 639/40 (under 
eec 23(2)) 

(5) See sec 37 (2) superseding Aehhru 


Ram v Crown 2 I T C 197 

(6) Harmulchrai Duhchand y C J T 

3 IT C 198 (F B ) Chandra Sen Jams 
v£7/!F3ITC17 Snasicamt Chettiar 
v C I T 4 I TO 207 (FB) Ragman 
Deviy C I T 1937 ITR 631 643 

(7) Pragdas Malhuradas y I T O 
1950 ITR 757 761 has been rendered 
obsolete by the insertion of sec 37(3) 

(8) Sanlarahnga Radar Bros y C I T 

4 ITO 226 (F B ) Falehehand Chhakodilal 
y 0 I T 1945 ITR 198 

(9) SanLarahnga R adar Bros y C I T 
4 1T C 226 244 (F B ) 
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S 23 the whole notice is not invalid hut it is only had to the extent to which it 
relates to the accounts of such earlier year, therefore if there is failure to produce 
the accounts of the three jears prior to the previous year in response to such a 
notice a best judgment assessment under sec 23(4) would be justtfied(lO) 

Accounts of branch offices or foreign business —-Where business 
is carried on in se\eral places the assessment on the total profits is made 
by the Income tax Officer having jurisdiction at the principal place of the business 
(sec 64(1)) He can call for the accounts pertaining to any branch office even 
if independent inquiries have already been made and the accounts have been exam 
med by the Income tax Officer exercising jurisdiction at the branch ofiice(ll) 
Similarly, the Income tax Officer has power under this sob section to call for tie 
account boohs of a foreign business carried on abroad provided such books are in 
the possession or control of the assessee(12) An Indian company cannot be called 
upon to produce the boohs of a foreign company (which are not in the possession 
or control of the Indian company) simply because the two companies are on friendly 
terms(I3) 

23 ^ (1) If the Income-tax Officer is satisfied without requiring 
AMewmert the presence of the assessee or the production by 

him of any evidence that a return made under 
section 22 is correct and complete, he shall assess the total income of 
the assessee, and shall determine the sum payable by him on the 
basis of such return 


j (2) If the Income tax Officer is not satisfied without requiring 
' the presence of the person who made the return or the production 
of evidence that a return made under section 22 is correct and com 
plete, he shall serve on such person a notice requiring him, on a date 
to be therein specified, either to attend at the Income-tax Officer’s 
office or to produce, or to cause to be there produced, any evidence 
on which such person may rely m support of the return 
^ v ) (3) On the day specified in the notice issued under sub-section 

(2), or as soon afterwards as may be, the Income tax Officer, after 
hearing such evidence as such person may produce and such other 
evidence as the Income-tax Officer may require, on specified points, 
shall, by an order m writing, assess the total income of the assessee, 
and determine the sum payable by him on the basis of such assessment 
. ^ person fails to make the return required by any 

' notice given under sub section (2) of section 22 and has not made a 
return or a revised return under sub section (3) of the same section 


(10) MurUdhar Madardal y C I T 
[19^4]26ITT 231 

Ill) LacKKma* Das Babrt Dam ▼ C 1 T 
4 ITC 61 laehhman Das Babu Dam v 
C I T 2 ITC S5 


C 


( 12 ) 


Muhammad Dasstm PotrtSer y 
T 4 ITC 427 Bh\iran\ Sahax y 
- .La'fa Fra-'ad 


Chtranjx Daly C I T 61 TC 182 Padha 
Ins/uin <f Sons y C J T 2 ITC 345 
C I T r Bombay Trust Corpn 1938 I TR 
445 Somasu-ndaratn ChetUar y C I T 4 
ITC II (notice to ag nt of a non resident firm 
assessed under see 42 to produce the books 
pertaining to the firm a foreign business) 
{13) C I T y Bombay Trust Corpn 
1038 3TB 44j 
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or fails to comply with all the terms of a notice issued imder sub- S 23 
section (4) of the same section or, having made a return, fails to 
comply with all the terms of a notice issued under sub section (2) 
of this section, the Income tax Officer shall make the assessment 
to the best of his judgment and determine the sum payable by the 
assessee on the basis of such assessment and, in the case of a firm, 
may refuse to register it or may cancel its registration if it is already 
registered 

Provided that the registration of a firm bhall not be cancelled 
Until fourteen days have elapsed from the issue of a notice by the 
Income-tax Officer to the firm intimating his intention to cancel its 
registration 

(5) Notwithstanding anything contained m the foregoing 
sub sections, when the assessee is a firm and the total income of 
the firm has been assessed under sub section (1), sub-section (3) 
or sub section (4), as the case may be,— 

i <g X' (a) m the case of a registered firm, 

(i) the income tax payable by the firm itself shall be deter¬ 
mined , and 

(«) the total income of each partner of the firm , including 
therein his share of its income, profits and gams of the 
previous year, shall be assessed and the sum payable by 
him on the basis of such assessment shall be determined 

Provided that if such share of any partner is a loss it 
shall be set off against his other income or carried forward 
and set off in accordance with the pro\jsions of 
section 24 

Provided further that when any of such partners is a 
person not resident m the taxable territories, his share of 
the income, profits and gams of the firm shall he assessed 
on the firm at the rates which would be applicable if it 
were assessed on him personally, and the sum so deter¬ 
mined as payable shall be paid by the firm 

Provided also that if at the time of assessment of any 
partner of a registered firm, the Income tax Officer is of 
opinion that the partner is residing in Pakistan, the part¬ 
ner’s share of the income, profits and gains of the firm shall 
he assessed on the firm in the manner laid down in the 
preceding proviso and the sum so determined as payable 
shall he paid by the firm , and 



544 


TIIE INDIAN INtOMt TAX \CT 


® 23 i ^ Tj W in Me ease of an unregistered firm, Me Income-lax Ojficet 
' ma lh instead of determining the sum payable'by the firm 

itself, proceed to assess the total income of each partner of the 
firm, including therein Ins share of its income , profits and 
gains of the previous year, and determine the tax payable by 
each partner on the basis of such assessment, if in the Income 
tax Officer's opinion , the aggregate amount of the tax including 
super lax, if any, payable by the partners under such pro¬ 
cedure uould be greater than the aggregate amount which 
would be payable by the firm and the partners individually, 
if separately assessed, and where the procedure specified in 
tins clause is applied to any unregistered firm, the provisoes 
to clause (a) of this sub section shall apply thereto as they 
apply in the case of a registered firm 

(^T (6) Whenever the Income-tax Officer makes a determination 

m accordance with the provisions of sub section (5), he shall notify 
to the firm by an order m writing the amount of the total income on 
which the determination has been based and the apportionment ( 
thereof between the several partners 

Assessment —Scope of the section —Total income is assessed and 
the tax payable determined under this section Assessment may be made (») on 
the basis of the return («) on the basis of the ev idence adduced or (m) to the best 
of the Income tax Officer s judgment 

(») On the basis of return —Where the Income tax Officer is satisfied about 
the correctness and completeness of the return without requiring the pre 
sence of the assessee or the production by him of an} evidence the assess 
ment is made on the basis of such return (sub sec (1)) 

(u) On the basis of evidence adduced —If the Income tax Officer is not so 
satisfied that the return is correct and complete, it is his duty to serve 
upon the assessee a notice requiring him either to attend at the Income tax 
Officer s office or to produce any evidence on which the assessee wants 
to rely in. support of the return (sub sec (2)) The Income tax Officer 
may also order under sec 22(4) the production of such accounts docu 
ments and information as he may require and may gather other evidence 
and information in exercise of his powers under secs 37 and 38 After 
weighing such evidence as the assessee produces and such other evidence 
as the Income tax Officer may have required on specified points the 
Income tax Officer has to assess the total income and determine the tax 
payable by the assessee (sub sec (3)) 

(m) Best judgment assessment —If no return is filed or if a notice under sec 
22(4) to produce accounts documents or information is not complied 
with or similarly a notice under sec 23(2) to attend or produce evidence 
is not complied with the Income tax Officer would have to make the 
assessment to the best of his judgment (sub sec (4)) 

The word ‘assessment is used in this Act as meaning sometimes the com 
nutation of income sometimes the determination of the amount of tax pa} able 
and sometimes the whole procedure laid down in the Act for imposing liability on 
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the tax payer{14) As the Privy Council pointed out in Badndas Daga \ CI T (15), S 23 
in this section the words 4 assess” and ‘assessment” refer primarily to the com ( 1 ) & (2) 
putation of the amount of income, and ‘assessco” means primarily a person the 
amount of whoso income is being computed See further ante under sec 2(2) 
“Assessee”, p 30 

The method prescribed by the Act for making an assessment to tax—using 
the word assessment in its most comprehensive sense as including the whole pro 
ceduro for imposing liability upon the tax payer—consists of the following steps i 
In the first place the taxable income of the assesseo has to be computed In the 1 
next place, the sum payable by him on the basis of such computation has to be 
determined Finally a notice of demand in the prescribed form specifying the 
sum so payable has to be served upon the ossessee(16) The first two steps are 
taken under this section(l7) while the final step t e , the notice of demand ia dealt , 
with by sec 

Assessing Officer —The assessment under this section has to be made 
bj the Income tax Officer The Bombay High Court held m Govtndram SeUana, 

In re(18) that an Assistant Income tax Officer appointed to perform the functions 
of an Income tax Officer m place of an Income tax Officer who was on leave, was 
not a duly appointed Income tax Officer and was therefore not entitled in law to 
make the assessment order But tbs decision has been superseded by the Income 
tax Proceedings Validity Ordinance, 1943 (IV of 1943)(19) 

Place of assessment —See sec 64 and the notes thereunder 

Sub-sec (1) Correct and complete return —If the Income tax 
Officer is satisfied that a return is correct and complete he is bound under this 
sub-section to assess the total income of the assessee and determine the tax payable 
on the basis of the return(20) If by a mistake the return showed the taxable income \ 
as larger than it should be, the assessee’s remedy is to file a revised return before \ 
the assessment is made or to gcTm appeal under sec 30 against theassessment made j 
under tbs'sub section(21) n ~ 


Sub-sec (2) Notice to attend or produce evidence —The 
provisions of this Bub section are mandatory If the Income tax Officer does not 
accept the return ns correct and complete, he is bound to Berve a notice under tbs 
sub section on the assessee requiring him on a specified date either to attend at 
the Income tax Officer 8 office or to produce or cause to be produced any evidence 
on wbch the assessee desires to rely in support of his return(22) Where the 
Income tax Officer has reason to believe that the return is false/ incorrect or m 
complete he cannot purport to compute the income under the Proviso to sec 13 


(14) C I T y Khtmchand Ramdas 1938 
ITR 414 416 (PC) C 1 T v Jagdish 
Prasad Ramnath [1955] 27 I T R 192 196 7 
Kvnvtar Bishwanath Singh r 0 I T 1942 
ITR 322 OurmuLh Singh v 0 I T 1944 
ITR 393 409 See also Bhailal Amin <ti 
Sons Ltd y Dalai [1953] 24 1 T R 229 and 
City of London I T Comrs r Qibbs 1942 
ITR Snppl 121 124 (HL) 

(15) 1949 ITR 209 211 

(16) CITy Khemchand Ramdas 1938 
11 R 414 423 (P C ) 

(17) BadrtdaS Daga y 0 I T 1949 
ITR 209 211 (PC) 

(18) 1943 11 R 104 


(19) The Ordinance is printed in Vo! II 
Div 5 Sub div O p 622 

(20) Asoha Mills Ltd y C I T 6ITC 
339 

(21) See In re Eahbulla 1941 ITR 292 
affirmed by P C 1943 LTR 295 

(22) RajmaniDenv GIT 1937ITR 
631 Muhammad Hay at y C I T B1TC 
159 167 Dhunt Chand Dhani Ram y CJT 
2 IT C 18S Nirmal Kumar Singh v Sec 
of Slate 2 IT C 20 In the last mentioned 
case Greaves J expressed the opinion that 
the assessee may waive the notice required 
to be given under this sub section 
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S 23 without issuing a notice under this suh scction(23) The meaning of this clause 
^ U)-(2) that when a return is made tho Income tax Officer shall not reject it and tale 
Bomo other basis as the basis of assessment w itliout gi\ ing tho nsscssce an oppor 
tunitj to appear before lura and givenn) cvidcnco which he may desire togi\e(2l) 
The choico ns to whether the obscssoo should attend the Income tax Officer b 
office or whether he should produce or cause to bo produced an) cv ldencc in support 
of his return lies with tho assesses and not ruth the Department .A notice under 
this sub section which mercl) calls upon the nsscssce to attend tlnTIncome tax 
Officer’s office and docs not give htm the choice of producing or causing to be pro¬ 
duced an) ovidencc on which he may rely in support of the return, is the refore 
The sub section itself indicates that a general notice callmgtipon 
tho asscssec to appear or to produce evidence or cause it to be produced is sufficient 
However in somo cases it has been held that tho notice issued under this Bub 
section should ordinaril) specify the points upon which the assesses has to produce 
cvidenccfl), specially where the Income tax Officer’s objection is that the accounts 
are incomplcte(2), but not where the accounts arc fabricated or cooled for income 
tax purpose.,(3) If the notice contains a small error which does not in any way 
1 mislead the assesscc it may not vitiate tho noticc(4) The Income tax Officer a 
power under this sub section is not confined to issuing one notice only he may 
issue further notices requiring the asses^ce to produce evidence on specified points(5J 
No form haa been prescribed for a notice under this sub sectioo(6) 

Under fiec >; 37(3), the Income tax authorities and the Tribunal have the power 
to impound and retain in their custody any books of account or other documents 
produced’ before them in any proceeding under this Act(7) ~ 


‘Incomplete ’—The incompleteness of return contemplated by this sub section 
1 is not the incompleteness which arises from non verification and want of signature 
t A return which is not duly signed and verified or is otherwis e invalid ■—e g, a 
1 return signed by an agent when it is required by the Kules to be signed by the 
lassessee personalIy(8)—is no return at all and will not fall under this sub section 
[but will warrant a best judgment assessment under Bub sec (4) on the basis of no 
{return being made(9) 


Reasonable opportunity —The notice under this section must give the assesses 
a reasonable opportunity to comply with its requirements the assessee is entitled 
ito a reasonable opportunity not merely to collect and produce his books but to 
rapport or supplement his bools by any other cv idence on which he might rcty(IO) 


* (23) Kesartdas <t Sons v C I T 2 

IT C 213 See also Ram 1 raiap Sttlh Dial 
Y O I T 33TC 362 

(24) Per Rankin CJ ITarmulArat 
Dtdtehani v C 1 T 3ITC 19S 206 

(25) Bajmant Dev * \ C 1 T 1937ITB 

m Per Mnktrji, J (Greaves J di« 
geo ting) Ntrmal Kumar Stvgh v See cj 

Slate 2 IT 0 20 25 „ 

(2) CAaU Do CAtcati v (7 I T 3 ITC 
307 404 

(4) Raj man > Dev* v C 1 T 1937 1 T R 
631 639/40 Lachhman Das Babv Sant v 
C 1 T 4ITC 01 (undersec 22(4)) 

( 5 ) In re BaMmart Da* haratn Das 

2ITC. 13 , , „ 

(6) See Hose Chand Mangntram v 


C 1 T 2 ITC 146 

(7) Pragdas Mathurada* v I T O I9o0 
ITR 757 is now rendered obsolete by 
sec 37(3) 

(8) C I T ▼ Ae«Aa5 Chandra Mandal 
1950 ITR 669 (SC) 

(9) Dehart Dot Chatterji v G J T 1934 
ITR 377 Mohan Dal Hardto Da* r 
C I T 6 IT C 127 See the other cases 
cited po/t under sub sec (4) Failure to 
mate & return Invalid return pp 660 61 

(10) Per ftaoiin CJ Sadaram Puran- 
chand v C J T 6 ITC 459 464(5 MoKd 
Ithaq r C I T (1955J 27 ITR 610 
Sachchtdananda Sinha v C l T l ITC 
381 Cf In re Gcmndram Stlsana 1943 
X.TR 104 123 and C / T t Bombay 
Trait Corpn Ltd 1936 ITR 323 338 
(P C) (under see. 22(4)) 
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Sect 22(4) and 23(2) —■’While bcc 22(4) gives power to the Income tax Officer 
to call for such accounts, documents or information (including total wealth state¬ 
ments) ns he may require, this section gives the right to the assesseo to produce 
any typo of evidence that ho may desiro to producc(ll) Although tho issuo of a 
notice u nder see 23(2) is not a condition precedent to an assessment under sec 23(4), 
yet wKcreJho Income tax Officer has reason to helievc that the return is incorrect 
oTTncomplcto he is bound to issue a valid notice under sec 23(2) he Bhould not 
pfocccdr'Without issuing a notice under sec 23(2), to make a best judgment 
assessment under see 23(4) for mere non-comphanco with a notico issued under 
see 22(4) for production of accounts(12) combined notice under secs 22(4) 
and 23(2) is_vaUd(13) (See further ante under bcc 22(4) “Notico to produce 
accdUilts documents total wealth statements or other information”, pp 639-41 ) 
Service of and compliance t nth nottec —The notico may bo served in the manner 
provided in sec 63 of the Act(14) Where after tho service of a notice under this 
Bub section the assesseo files a revised return under see 22(3), a fresh notico under 
this sab sectioifwould have To lie'given to tho asscssec(15) If The "assesses - docs 
not comply withtho terms "of a notice" isaucd'under this sub section, ho would be 
liable to a penalty under sec 28 and tho Income tax Officer would havo no altor 
nativo but to maho an assessment to tho best of his judgment under sub sec (4) 
If the nssessce complies with the notice, the Income tax Officer is bound to hear 
tho evidence which tho assesseo may desire to produce and ho would havo to make 
an assessment under sub see (3) on the mcrits(16) It is not necessary that the 
assesseo should attend personally m response to tho notice, an authorised 
representative may appear on his behalf as provided in sec G1 


Sub-sec (3) Assessment after hearing evidence 
If the assesscc complies with tho notice under sub sec (2) and produces evidence 
the Income tax Officer must hear such evidence The Income tax Officer may 
himself also call for further proof(17) He may issue further notices under 
sub sec (2) requiring tho assessee to produce evidence on specified points(18) In 
the course of such inquiries the Income tax Officer may issue a notice to the assessee 
under sec 22(4) asking for the production of information accounts and 
documents(19) (See further ante under sec 22(4), “Notice to produce accounts, 
documents total wealth statements or other information”, pp 539 41 ) Though' 
under sec 22(4) the Income tax Officer cannot call for accounts relating to a period 
earlier than three years prior, totho relevant accounting jear, it has been held 
that when inquiring into the truth*"or otherwise of the - statements made by the 
assesseo m his return the Income tax Officer may, in exercise of his powers under 
secs 23(3) and 37, call for accounts^ a period more than three years prior to the 
acc ountin g ycar(20) 

If the assessee has failed to produce evidence on which tho Income tax Officer 
can make a proper assessment of the income, the Income tax Officer must himself 


(11) Per Rankin C J BarmuLhrat Dull 
ehand v 0 I T 3 IT C 193 206 

(12) Jlajmam Devi v C 1 T 1937 
ITR 631 

(13) See the caseH cited ante under flee 
22(4) p 641 n (6) 

(14) See ante under sec 22 Service 
of notice, p 537 

(16) See Oopaldas Parshottamdas v 
C I T 1941 ITR 130 136 

(16) Muhammad Bayat t G I T 5 


ITC 159 167 (FB) 

(17) Muhammad Hayal v C I T & 
ITC 159 167 (FB) 

(18) In re Lackhman Das Naram Das 
2ITC 1 3 

(19) Muhammad Bayat v <7 I T 6 
ITC 1«9 167 (FB) 

(20) SanLaralinya Nadar Bros v O 1 T 
4 ITC 226 (F B ) Fatehchand Chhakodilal 
v C 1 T 1945 ITR 198 See also ante 
under see 22(4) Proviso Accounts of 
past three years only p 641 


S 23(3) 
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take steps to procure material for the purpose from other sources{21) The Income 
tax Officer may examine witnesses on oath, compel the production of documents 
and issue commissions for the examination of witnesses (sec 37) He may mterro 
gate tradesmen m the same line as the assessee, experts, past employees or managers 
acquainted either with the particular busmess of the assessee or that class of busi 
' ness in the neighbourhood(22) He may gather information from the returns 
submitted under sec 39A 20A and 21, may inspect the register ol members of 
any company under sec 39, and may call for information in exercise of his powers 
under sec 38 After he has received the evidence produced by the assessee and 
also the evidence, if any, which he has himself called for on specified points he must 
make the assessment under this section on the materials produced before fum(23) 
The mere fact that the assessee has made a return as an “individual ’ would 


not debar the Income tax Officer from making the assessment on the “association 
of persons of which the individual is found to be the principal officer and 
member(24) But m assessment preceedings against a particular association of 
persons, the Income tax Officer cannot make an assessment on an entirely different 
association of persons, even if the principal officer of the two associations is the same 
indmdual(25) 


Quasi-judicial inquiry —The Income tax Officer when he holds an 
inquiry and makes an assessment under this sub section js not a Court nor are the 
proceedings before him judicial proceedings " m the strict sense(I) The proceed 
ings are deemed to be judicial only to the extent and for the purposes indicated in 
sec 37 which also gives certain powers of a Court to the Income tax Officer The 
Income tax Officer may draw inferences and consider evidence, which may not be 
justified by or admissible under the Evidence Act(2) But as Rankin, C J, pointed 
out m Harmukhrai Duhchand v 0 I T (3) though the Income tax Officer is not 
a Court and is to some extent a party or judge in his own case(4), fundamentally 
he must proceed m a judicial manner and come to a judicial conclusion upon properly 
ascertained facts The cases on the point are collected m Ganga Ham Balmoland 
v Cl T ( 5) and Gurmukh Singh v C I T (6) 

In Suraj Mall Mohia d Co v Yisvanalha Sastn(1) Mahajan C J delivering 
the judgment of the Supreme Court, s3id, “The assessment has to be made on all 
relevant materials and on evidence and the assessee ordinarily has the fullest right 
to inspect the records and all documents and materials that are to be used against 
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(21) Ounda Subbayya ▼ C I 

ITK 21 (FB) „ , „ 

(22) In re Lachhman Das hamm JJas 
2 I T C 1 3 

(23) Muhammad Hay at y C I T 5 
ITC 159 167 (FB) 

(24) Mold II ante/ y C I T [1955J 
°7 IT R 447 

(25) Mold Danes /y C I T [1055J 27 
1TJI 447 461 

(1) Ganga Ham Balmokand y Cl T 
1037 I T ft 461 Govinaih Aa»t t C I T 
1930 IT R 1 15 In r* Daghat Ilahrai 3 
j t C. 48 Sanfcarohnjn Kadar Isroi Y 
r I r *ITC lnekmopoty Ttnnore 

iniia isrmanvni iu»dY C I T 193- 
TR, -03 716 (FB.) C I T y Khtm 
rJ^nd Famdas 1910 1 T It 159 DnsA*u> 
iSxW SkmJT * C I T 1943 IT R 
.~n in I Ourmulh Singh r C I T 1914 
1TR-39 3 415 (Ml) Oakland & Sons y 


C I T 1944 I T R 458 Chaparata Krishna 
Bralmam r Quduru Goiardhanaiah [10j4] 
25 ITR 407 . 

(2) Dlakesican Cotton Mills Ltd y 
C l T (1954] 26 ITR 775 782 (SC.) 
In re Daghat Ifalieai 31TC 48 52 Mufiam 
mad Uayat y C 1 T 5 ITC 159 
Gopinalh haik Y C I T 1936 ITR 1 6 
15 Ganga Jlam Dalmokand y C I T 
1937 ITR 404 482 Gurmukh Singh y 
C 1 T 1914 TT-P 393 416 42^ ( l B) 
Ounda Subba/ya Y C I T 1939 ITR 
21 27 (F B ) Lai Mohan Krishna Lai Taut 
y C I T 1011 ITR 411 419 Anraj 
Kara™ IX it* r C I T ri9ilJ20 JTR ML 
(3) 3 ITC 194 .07 
( 1 ) Sec Xbdul Ifaret Choiodhury y CIT 
5 ITC 352 (U, 

(o) 1D37 ITR 461 
(C> 1914 ITR 303 
(7) [l&rft] 26 ITR 1 13 
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n Under tie provisions of section 37 of the Indian Income tax Act the proceed S 23(3) 
;s before the Income tax Officer are judicial proceedings and all tiie incidents of 
ih judicial proceedings have to be observed before the result is arrived at In 
ier words the assesses would have a right to inspect the record and all relevant 
cuments before he is called upon to lead evidence in rebuttal It will be noticed $ 
it the .asses see’s “right to inspect the record and all rele\ant documents in the l 
B session of "the"Income tax Officer is recognised in tfie" above ^pronouncement of l 
j Supreme Court(8) “This^right of inspection would, however, be subject to the 
ovisions of sec 54 of the Act "The broad principles which emerge from the 
rlier judgments oHSTvanous High Courts are summarised below — 


The assessing Officer exercises quasi judicial functions and Bhould be governed 
his procedure by judicial considerations and must conform to the rules of natural 
stice(9) That is to say, he must proceed without bias and give sufficient oppor- 
mty to the assessee to place bis case before the Department, he must conduct 
mself in accordance with the pri nciple s of justice, equity and good conscience(lO) 
le Income tax Officer cannofffely on any evidence of any fact in arriving at his 
nclusions without first pointing out the same to the assessee and giving him a 
isonable opportunity of meeting the case which is ultimately made out in the assess 
snt order(ll) In Dhalestcari Cotton Mills Ltd v C I T (12) where these funda 
ental principles of justice were violated the Supreme Court set aside the assess 
ent If the Income tax Officer has served some persons with notices under sec 
!(2) calling upon them to submit returns of income in their capacity as individuals, 

; cannot assess them as members of a Hindu undivided family without calling 
ion them to show cause whj they should not be assessed jomtly(13) But it is 
it required that when the assessee appears before the Income tax Officer, the 
tter should, as it were Bettle the issues between himself and the assessee and m 
.e presence of the assessee call all the evidence on which he intends to base his 
sessment and marshall and exhibit the documents(14) See further post under 
Private sources of information’, p 551 


The next Bub section deals with an assessment by the Income tax Officer 
to the best of bis judgment ” But this does not mean that the Income tax 
fficer has not to assess to the best of his judgment under this sub section or that 
l assessment order made under this sub section would be bad in law if the fact 
tat it was made to the best of the Income tax Officer’s judgment is mentioned m 
ie order(15) Broadly Bpcakmg the difference between Bub Bees (3) and (4) of 
us section is that in cases falling within sub sec (3) the Income tax Officer has 


(8) The observations In Ourmukh Singh 
0 I T 1944 ITR 393 425 (F B) to 

io extent to which they are in conflict 
ith the above pronouncement of the Su 
rctne Court are no longer good law 

(9) Gopinath NaiL v C I T 1936 
TB 1 16/17 Dmshaw Darashnio Shroff 

GIT 1943 ITB 172 177 Bat} Nath 
G I T 2 I TO 176 Dhuni Chand 
flam Pam v C / f 2 ITC 18S San 
i ralinga hadar Bros v C I T 4 ITC 
26 (FB) 

(10) Ganga Bam Balmokond v C d T 
D37 ITR 464 488 Ourmukh Singh v 
' I T 1944 ITJt 393 415 427 (FB) 
kilckand d Sons v G I T 1944 ITR 

58 


(11) ler Rania Ag C J In ro Sarup 
chand Hvkamchand 1945 ITR 245 256 
Dhakcsioan Cotton Mills Ltd v C I T 
[1954] 26 I T R 775 783 (S C ) Narayan 
Chandra Baidya v C I T [1951] 20 11 R 
287 Ourmukh Singh v G 1 T 1944 ITR 
393 (FB) Abdul Bauik v C I T 193o 
ITR 361 Qantshdas Kaluram v C I T 
[19jIJ 19 ITR 102 Oadirtddy Peda v 
C I T [1932] 21 I T R 70 hayviakonda 
Venkata Subba Jiao v G I T [19j7J 31 
ITR 781 

(12) [19o4] 261T R 775 

(13) Radhey Lai Balmukand v C I T 4 
LT C 454 

(14) Ourmukh Singh v C J T 1944 
ITR 393 425 (FB) 

(15) Cl T v £»«5Ai»I947ITIL290 
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take steps to procure material for tho purpose from other sources(21) The Income 
tax Officer may examine witnesses on oath, compel the production of documents 
and issue commissions for the examination of witnesses (sec 37) He may interns 
gate tradesmen in the samo line as the ossessee, experts, past employees or managers 
acquainted cither with tho particular business of the ossessee or that class of bnsi 
*ncss m tho neighbourhood(22) Ho may gather information from the returns 
submitted under sec 19A, 20A and 21, may inspect the register of members o! 
any company under gcc 39, and may call for information in exercise of his powers 
under sec 33 After he has received tho evidence produced by the assessee and 
also the evidence, if any, which he has himself called for on specified points, he must 
make the assessment under this section on the materials produced before him(23) 
The mere fact that the assessee has made a return as an “individual’ would 
not debar the Income tax Officer from making the assessment on the “association 
of persons” of which the individual is found to be the principal officer and 
member(24) But m assessment preceedmgs against a particular association of 
persons the Incomo tax Officer cannot make an assessment on an entirely different 
association of persons even if the principal officer of the two associations is the same 
individual (25) 


Quasi-judicial inquiry —The Income tax Officer when he holds an 
inquiry and makes an assessment under this sub section is not a Court nor are the 
proceedings before him judicial proceedings” in the strict sense(l) The proceed 
mgs are deemed to be judicial only to the extent and for the purposes indicated w 
sec 37 which also gives certain powers of a Court to the Income tax Officer The 
Income tax Officer may draw inferences and consider evidence which may not be 
justified by or admissible under the Evidence Act(2) But as Hankm, C J, pointed 
out in Harmukhrai Duhchand v G I T (3), though the Income tax Officer is not 
a Court and is to some extent a party or judge in his own case(4), fundamentally 
he must proceed m a judicial manner and come to a judicial conclusion upon proper]} 
ascertained facts The cases on the point are collected m Ganga Ham Balmoland 
v C J T (5) and Gurmukh Singh v C 1 T (6) 

In. Suraj Mall Mohta d Co v Vtsianalha Sasln( 7) Mahajan C J delivering 
the judgment of the Supreme Court said “The assessment has to be made on all 
relevant materials and on evidence and the assessee ordinarily has the fullest right 
to mBpect the records and all documents and materials that are to be used against 


(21) Ounda Subbayya v C I T 1939 
IT R 21 (F B ) 

(22) In re Lachhman Das Aaraw Das 
2ITC 1 3 

(23) Muhammad Hayal v C I T 5 
ITC 169 167 (FB) 

(24) Mold Haute] x C J T [1955J 
27 JT It 44” 

(25) Mohd Haute] y C I T [1956] 27 

ITR 447 461 „ , 

(J) Ganga Ham Balmokand x C J T 
1037 IT R 464 Gopwath Had x C I T 
1936 I TR 1 16 In re Baghat Haticai 3 
ITC 48 Aanlarahnga hadar Bros v 
C I T 4 ITC 226 Trtehwopchj Tennore 
Htnda Permanent } und x C I T 1937 
1TJ1 193 716 (FB) C I Tv Khtm 
chand Hamdas 1940 I TJt I-? 

Darashato Shroff ▼ C I T 1943 I TP. 
172 177 Qvrmvlch Singh x C 1 T 1944 
ITR 393 415 (FJJ) Dalchand <h Sons r 


C I T 1944 LTR 458 Chaparala Krishna 
Brdhmam v Guduru Gotardhanatah [I0a4J 
25 ITR 407 , „ , 

(2) Dhakesxcan Colton Mills Lid y 
GIT [1054] 26 IT It 775 782 (S C) 
In re Baghat Halioai 31 T C 48 52 Muham 
mad Ha'jat x C I T 6 ITC 169 
Qopwath Aatk x C I T 1936 ITR I 6 
15 Ganga Ham Balmokand v C I T 
1937 ITR 464 482 Gurmukh Stngh v 
C I T 1944 I T P 393 416 4’5 (F B ) 
Ounda Subbayja x C / T 1939 ITR 
21 27 (FB) Lai Mohan Krishna Lai Paul 
x C I T 1944 ITR 441 449 Anraj 
Kara »» Pass x C I T [1951)20 ITR 56* 

(3) 3 ITC 193 207 

(4) See Abdul Baree Choudhury v C IT 
5ITC 3-2 3-5 

(5) 1937 ITR 4W 

(6) 1944 LTR 393 

(7) [19*4] 26 ITR 1 13 
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evidence^) The word “material” is Here used advisedly, because the Income tax S 23(3) 
Officer is not confined to what would be evidence in a Court of Iaw(2) '* ‘Past 
history’ may be legitimate material, but that is not sufficient by itself without more, 
to justify assessment in a particular year”, for there must be some material related 
to the accounting year to justify a finding of concealed income(3) From one 
proved or admitted incident of suppression of income the Department is entitled 
to infer that there were other similar incidents (3o) 

The Income tax Officer is not bound to rely on all the evidence produced by 
the assessee(4) He may disbelieve the oral testimony of the assessee and other 
witnesses and hold that certain items in the accounts represent profits from un¬ 
disclosed Bouxces(5), or that the income is larger than shown in the retum(6) He 
may reject account books which he believes to be false and unreliable although 
there may be no direct and definite evidence to prove them incorrect(7) “There 
is no rule of law compelling a Judge to accept evidence, even though it is uncon 
tradicted, which ho believes to be a pack of lies"(8) But if the Income tax Officer 
proposes to make an estimate in disregard of the evidence, oral or documentary, 
led by the assessee be should in fairness disclose to the assessee the material on 
which he is gomg to found that estimate(9) 

Where a business is carried on in several places the Income, tax Officer having 
jurisdiction at the principal place of the business, who makes the assessment(lO), 
is entitled to call for and inspect the accounts pertaining to any branch office and 
is not bound by the report submitted by, nor is he bound to refer the matter back 
to the Income tax Officer exercising jurisdiction at the place where the branch 
office is situate(ll) 

Private sources of information —The Income tax Officer is not debarred from 
relying on private sources of information which sources be may not disclose to the 
assessee at all(12) But in case he proposes to use against the assessee the rcsultv 
of any private inquiry made by him, he should communicate to the assessee the | 
substance of such information so as to put the assessee in possession of full particulars C 


(1) C I T x Maharajadhxraia of Dar 
bhang a 1933 IT It 04 106 (PC) Paras 
Dass Munna Lalx C I T 1037 ITR 623 
Kanhaiya Lai Umrao Singh v C I T 1941 
ITR 225 239 Chaturbhuj x C I T 1941 
ITR 2S6 Lai Mohan Krishna Lai Paul 
v O I T 1944 ITR 441 Mangalchand 
Oobardhan Das v C I T [1954J 26 I T R 
700 Abdullabhai Abdul Kadar v C I T 
[1952] 22 ITR 24! Seo also C I T x 
Khemehand Pamdas 1940 ITR 159 176 
and G I T x Em Shin 1947 ITR 
290 £90 

(2) Dhalmcan Cotton Mills Ltd y 
C I T [19d4J 26 IT R 775 782 (S C) 
Qunda Sulbayya y GIT 1939 IT R 21 
27 (F B ) Lai Mohan Krishna Lai Paul y 
O I T 1944 ITR 441 Cf Cop,noth Katie 
x C I T 1936 ITR 1 22 Seo further 
the cases cited ante p 54S n (2) 

(3) 2?atwXi<ttar Onlarmall x C I T 
(19j3J 23 IT P 3^3 360 

(3a) Bhtmraj Panna Lalx C I T [1057J 
32 I TP 2S9 Rolette FranLs [King Street) 
Ltd x Did 36 TC 100 

(4) OurmutASinjiv C I T 1944ITR, 
333 416 424 (F B ) 


(5) In ro Mohammad Ayub Mohammad 
Jamil 1941 ITR 010 

(6) In re Daghat Haltrat 3 IT C 48 

(7) Caruja Pam Batmoland x C I T 
1937 ITR 464 484 Ourmukh Singh x 
C I T 1944 ITR 393 415/0 (T B) See 
further post under Burden of proof 
p 650 

(8) In re Daghat Halva* 3 LT C 48 52 
A thorn Lai Prabhudayal x C I T [1951] 
19 11 R 240 246 

(9) Dhaleswan Cotton Mills Ltd x 
C I T [19o4] 20 IT R 775 783 (S C) 
Ourmukh Singh x C 1 T 1944 ITR 393 
(TB) See further the cases cited ante 
p 649 n (11) 

(10) Seo sec 01(1) 

(11) Lachhman Das Dabu Pamx C I T 
4ITC 61 76- Cf Mohan Lai Hardeo Das 
V C I T 5ITC 127 

(12) Ourmulh Singh x C I T 1944 
ITR 303 410 (h B) C I T x Kletn. 
chand Pamdas 1940 ITR 159 Lai Mohan 
Knshna Lai Paul x C I T 1944 ITR. 441 
Dale land d Sons x C I T 19141 T.R. 4^3 } 
Ganeshdas Kaluram x C I T [19j 1] 19 
ITR. 102 NaMurtm Munnalal r C I T 
[19^4} 251T R 210 219 
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[to assess to the best of his judgment on tho evidence beforo him whilst under 
sub sec (4) ho has often to assess to tho beat of his judgment in tho absence of such 
cvidencc(lG) (See under see 23(4) •post “Summary assessment Judicial exercise 
of judgment, ” p 6G2 ) 


Presence of third parti/ —Tho quasi judicial inquiry under this subsection 
should bo conducted bj tho Income tax Officer alone It would be a gross irregula 
nty to allow any other revenue officer, particularly an officer superior to the Income 
tax Officer (eg tho Inspecting Assistant Commissioner) to attend and take part 
in tho assessment proceedings and to put questions to the assessee directlj or through 
the mouth of the Income tax Officer who is conducting tho mquiryfl 7) Thelncome 
tax Officer would not bo justified in allowing e\en the assessee s partner who is not 
concerned with the assessment to bo present at and to take part in the assessment 
proceedings, since underscc 54 such proceedings should be treated as confidential(18) 


Materials for assessment —The Income tax Officer must not act 
arbitrarily but must obtain materials and base his decision on the materials before 
him(l9) ' Though the Income tax Officer has \ery wide powers and is not fettered 
by technical rules of evidence and pleadings, there is one overriding restriction 
on his judgment and that is that he must act honestly on the material, however 
inadequate, before him, and not vindictively, Capricious!} or arbitrarily”(20) 
When making an assessment under this sub section the Income tax Officer w not 
entitled to make a pure gucs3 without any evidence or any material at all(21) 
There must be something more than bare suspicion to support an assessment^ 2) la 
Ulnrajlal Girdharilal v G I T (23) and Dhalcsican Colton Mills Ltd v'V I T (24) 
the Supreme Court set aside the assessment on the ground that it was based on 
bare suspicion conjectures and surmises and further held m the former case that 
a findmg of fact would be vitiated if it is based partly on conjectures or on material 
which is partly inadmissible or irrelevant, even though there may be some other 
relevant and admissible material to support the finding (See further post under 
“Benami transactions , p 553) 


However, no hard and fast rule can be laid down by the Court to define the 
sort of material on which the Income tax Officer 8 estimate of income should be 
based(25) The material need not be direct evidence it may be circumstantial 


(16) C I T v Em Shin ibid In re 
Eachkman Das Naram Das 2 IT C 

1 4 

(17) Dinshaw Darashaw jShroff v CJ T 
1943 I T K 172 

(18) Ibid 

(19) Muhammad Bayat v C I T 5 
ITC 169 167 Gunda bubbayya y GIT 
1939 ITR 21 (FB) Radhey Lai Balmu 
hand v Cl T 4 IT C 454 463 Bmjraj 
Bv.humt.hand v G I 7 6 ITC 303 312 
See also Dhum ChandDhan* Bam v C J T 

2 ITC 188 

(20) Per Muhammad Munir J Gar 
mulch Singh v G l T 1944 ITR 393 
427 (F B ) approved by S C in Dhaleswart 
Cotton Mills Ltd y C 1 T [1954J26ITP 
77 5 782 See also C 1 T v Lazminaram 
Bodnias 1937 ITR 170 180 (PC) (under 
aee 23(4)) 

(21) Dhahestcan Cotton MtUs Ltd r 
C I T [1054] 26 ITR 775 782 (SC) 


Banshidhar OnLarmall v C J T (1953] 
23 I T R 353 bee also C I T v Maha 
rajadhtraja oj Darbfuwga 1933 ITR 94 
106 {PC) and Gunda Subbayya y O I T 
1939 ITR 21 26 (FB) 

(22) Dhakeswan Colton Mills 1M v 
C I T [1954] 26 ITR 776 782 (SC) 
O I T v Bombay Trust Corpn 1936 ITR 
323 331/3 (PC) Gopi Bath Agarwal v 
C I T £1955] 28 ITR 763 Madura 
Entiling Co v G J T [1956] 30 IT R 764 
Banshidhar Onlcarmall v C I T [19o3] 23 
ITR 353 Htrabai D Desax <t Sons v 
C J T 193GITK 95 C I T y Gokaldas 
Bukumchand 1943 ITR 462 469 In re 
Bam Datta Stla Bam 1947 ITR 61 85 
Narayan Chandra Baxdya y C 1 T £1951] 
20ITR 2S7 292 

(23) [1954] 26 ITR 736 

(24) [1954] 26 I T R 775 

(25) Qanga Bam Balmokand v C I T 
1937ITR 464 484/5 
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evidence(l) The word ‘‘material” is here used advisedly, because the Income tax 
Officer is not confined to what would be evidence in a Court of law(2) “ ‘Past 
history’ may be legitimate material, but that is not sufficient by itself without more, 
to ]ustify assessment in a particular year”, for there must be some material related 
to the accounting year to justify a finding of concealed income(3) From one 
proved or admitted incident of suppression of income the Department is entitled 
to infer that there were other similar mcidents(3a) 

The Income tax Officer is not bound to rely on all the evidence produced by 
the assessce('l) He may disbelieve the oral testimony of the assessee and other 
witnesses and hold that certain items in the accounts represent profits from un 
disclosed Bources(5), or that the income is larger than shown m the return(6) He 
may reject account boohs which he believes to be false and unreliable, although 
there may be no direct and definite evidence to prove them incorrect(7) “There 
is no rule of law compelling a Judge to accept evidence, even though it is uncon 
tradicted, which he believes to be a pack of kes”(8) But if the Income tax Officer 
proposes to make an estimate in disregard of the evidence oral or documentary, 
led by the assessee he should in fairness disclose to the assessee the material on 
which he is going to found that estimate(9) 

Where a business is carried on m several places the Income tax Officer having 
jurisdiction nt the principal place of the business, who makes the assessment(lO), 
is entitled to call for and inspect the accounts pertaining to any branch office and 
is not bound by tbo report submitted by, nor is be bound to refer the matter back 
to the Income tax Officer exercismg jurisdiction at the place where tbo branch 
office is situate (11) 

Private sources of information —The Income tax Officer is not debarred from 
relying on private sources of information which sources be may not disclose to tho 
assessee at all(12) But m case bo proposes to use against tho assessee the result*, 
of any private inquiry made by him, he should communicate to the assessee the | 
substance of such information so as to put the assessee m possession of full particulars f 


( 1 ) 0 I T y Maharajadhiraja of Dor 
thaw a 1033 ITR 91 106 (PC) Paras 
Pass Munna Laly C I T 1037 ITU 523 
Kanhaiya Lai Umrao Singh v C I T 1911 
ITR 225 230 Chalurbhuj y C I T 10*1 
ITU 280 Lai Mohan Krishna Lai Paul 
Y C 1 T 1944 ITR 441 Marxgalchand 
Oobardhan Pas r C I T (1JL/1J 20 I T R 
700 HWuMa&Aoi Abdul Radar v C I T 
[1952] 22 ITU 211 Seo also C I T v 
Khemchand Ramdas 1910 ITR 159 176 
and C I T v Dm Shin 1917 ITR 
290 296 

(2) DAalwuvm Colton Mills Ltd y 
C I T [19*>4] 26 IT R 775 782 (S C} 
Qunda Subbayya v C I T 1939 ITU 21 
27 (FB) Lai Mohan Krishna Lai Paul t 
C I T 1914 ITR 441 Cf Copinath \aik 
y C I T 1936 ITU 1 22 Sc* further 
the cases cited ante p 548 n (2) 

(3) Banshidhar Onlarmall y C I T 
[1D»3] 231T P 3>>3 3C0 

(3a) Ehtmraj Panna Lalv C I T flDj?} 
3* ITR 2S9 Pasttte Franks (King Street) 
Ltd y Diet 36 T a 100 

(4) GurmiiUSinyAv C I T 1914 LTJt 
393 416 424 (l B) 


(6) In ro Mohammad Ayub Mohammad 
Jamil 1911 ITR 010 

(6) In re Baghal Hal wax 3 IT C 48 

(7) Oanga Lam Balmoland y C I T 
1937 ITR 494 484 Qurmukh Singh y 
C J T 1944 ITR 393 415/6 (F B ) See 
further post under Burden of proof 
p 5^0 

(8) In re Baghat Hahcai 3 IT C 48 52 j 
Rihon Lai Prabhudayal y C I T [1051] 
19 I T R 240 240 

(9) Dhaleswan Cotton Mills Ltd v 
C I T [19o4J 20 IT R 775 783 (S C) 
Qurmukh Singh v C I T 1944 ITR 393 
(F B) Soe further the cases cited ante 
p 549 n (11) 

(10) Seo sec 64(1) 

(11) Laehhman Das Babu Pam r C I T 
4 1T C 01 76 Cf Mohan Lai Uardeo Das 
T C / S’ 5ITC 127 

(12) Qurmukh Singh t O I T 1044 
II R 393 410 (1 B ) CITr Khem 
c hand Ramdas 1940 ITR 159 Lai Mohan 
Krishna Lai Paul y C I T I944ITR 441 
Dalehandd. Sonsy C 1 T lOllLTICl^Sj 
Ganeshdas Raluram t C 2 T [19j 1] 19 
ITR. 102 NatAttium Jfimnalal V C 1 T 
[I954J25ITJ1 216 219 


S 23(3) 
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23(3) *of the case he is expected to meet and should further give him sufficient opportunity 
,-to meet This principle is now established by the judgment of the Supreme 

I Coart. m Dhalesican Cotton Mills Ltd v C I T (14) where an assessment based 
son the result of private inquiries conducted behind the bach of the assessee was set 
aside Leach, C J, said in Gunda Subbayya v G I T (15), " There is nothing w 
the Act itself which requires the Income tax Officer to disclose to the assessee the 
material on which he proposes to act or to refer to it m his order but natural justice 
demands that he should draw the assessee’s attention to it before making the order 
Information which the Income tax Officer has received may not always be accurate 
and it is only fair when he proposes to act on material which he has obtained from 
an outside source that he should give the assessee an opportunity of showing if 
he can, that the Income tax Officer has been misinformed, but the Income tax 
Officer is obviously not bound to disclose the source of his information ” An 
assessee is not entitled to demand copies of confidential statements m the possession 
of the Income tax Officer or to demand that the Income tax Officer should call 
his informants so that they can be cross ex imined by the assessee(l6) 

It was held in the undermentioned cases(17) that a finding so far as it is based 
on private inquiries, of which the substance was not disclosed to the assessee would 
be vitiated , but if it is also based on or can be supported by other materials which 
are relev ant and admissible the finding would be legal and the assessment would 
be Upheld by the Court But these cases seem to be no longer good law after the 
abovenoted decision of the Supreme Court in Dhirajlal Girdkanlal v C I T (l&) 
where a finding based on material which was only partly irrelevant or inadmissible 
was held to be vitiated(19) 

Basts of estimate —The Income tax Officer may tn the absence of any better 
evidence, fall back on the assessment of the last preceding year even if that assess 
ment had been a best judgment assessment(20) He may estimate the income 
after taking into consideration the state of affairs m previous years and previous 
returns by and assessments of the tax payer(21) He may also take into considers 
tion the extent of the assessee s business in the relevant accounting year(22) recent 
investments and acquisitions made and expenditure incurred by the assessee(23) 
and local knowledge and repute in regard to the assessee s circumstances(24) 


(13) Gurmuth Singh v C I T 1944 

ITR 393 416 (FB) Gopinalh Naxk v 
C 1 T 1936 ITR 1 17 (Pec Bajpaj 
J) C I 1 v Khtmchand Ramdae 1940 
ITR 159 Lai Mohan Krishna Lai Paul v 
C I T 1944 ITR 441 Dalchand d. Sons 
V C I T 1944 ITR 458 Ganeshdas 
Kahtram t C I T [1951] 19 ITR 102 
bathvrarn Munnalat y C 1 1 [1954] 25 
ITR 216 219 bagulakonda 1 enkata 

Subba Kao y G I 1 [10-7] 31 IT R 
781 

(14) f1954] 26 IT R 775 783 (S C) S« 
also Gopinalh bait v GIT 1036 ITR 1 

(15) 1939 ITR. 21 28 (FB) 

(16) C I T y Khtmchand Pamdas 1940 
I TJi 169 179 See atso Ourmulh Singh y 
C I T [1044]ITR 393 «5(FB) 

(17) Gopinalh baxkv CIT 1938ITR 

1 Gurmuih Singh v C I T 1944 ITR 
393 419 (F B ) See also 167 of tbe 
Evidence Act. _ 

(18) [I934J 261T R 736 740 

(19) Cf Dhaltsican Cotton Mills Lid V 
C IT [1954] 26 ITR 775 (SC.) 


(20) Gopinalh baikv GIT 19.161 TR 
1 23 

(21) C I T y Maharajadhiraja oj Dor 
bhanga 1933 ITR 94 106 (PC) Badri 
Shah Sohan Lai v G l T 1936 ITR 387 
Oancshi Lai Chhappan Lai y G I T 10*1 
ITR 81 Paras Dost Manna Laly C I T 
1937 ITR 623 Diican Chand y C I T 
19341 TR 382 C I T ▼ Abdul Aziz Sahib 
1930 ITR 047 Sea also C I T r Loam> 
naratn Radndas 1937 I TR 170 180 (PC) 
and Sheik Mubarak Ah V C / T 193S 
ITR 625 (both under ee c 23(4)) 

(22) C I T y Maharajadhiraja oj Dflr 
bhanga 10331T R 04 100(1 C) Badri Shah 
Sohan Laly CIT 10361 TR 387 Gantih 
Lai Chhappan Lai y CIT 1941 ITR 81 

(23) Paras Doss Munna Lai r C I T 
1937 ITR 623 See also Sheik Mubarak 
Jhv C J T 193SITR 625(undersee 34) 

(24) See C 1 T y Laxminaram Badri 
das 1937 ITR 170 180 (PC) Sheik 
MubarakAlir C I T 1938ITR 6*»5and 
Abdul Qayum *t Co v C I T 1933 ITR 
375 (all under eee 23(4)) 
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But an assessment cannot be based solely on ' local reputation and tbo conditions S 23(3) 
of business dunng the year’’(25) The Income tax Officer may found his cstimato 
upon his personal observation and inspection of the assessce’s busmessfl), or upon 
the average rate of profits made bj other tradesmen in the same lmc(2) The 
asscsscc is entitled to get bo much of tho information regarding tho comparable 
cases as can possibly be disclosed by tho Department with a mow to appraising 
him of the basis on which his income is sought to bo estimated, aa tho Supreme 
Court held m Dhaktsuxm Colton MtUf Lid \ C I T (3), hut he is not entitled to 
detailed information regarding tho businesses of tho other tradesmen whose profits 
aro taken as the standard of companson(4) 

Even where tho account books are found to bo false tho Income tax Officer 
may uso and act on any admissions which the) may contain For instance, he 
may accept tho figure of sales and estimate tho profits without accepting the trading 
account as a whole or ho may accept tho expenditure Bhown in tho books and on 
this basis cstimato tho sales(5) 

Tho assessment order under this sub section should discloso tho basis on which > 
the assessment is made, for it is an appealablo order under see 30 and the appellate I 
authority must know the ground on which the assessment was bascd(G) 

Benairn transactions —In cases whero tho asscssco purchases property 
with his own mone) and for himself but benami t e , m the name of another, the 
Department is entitled to hold that tho transaction is not genuine and that the 
beneficial interest m the property and income really belongs to the assessee(7) 

In such cases the incomo may bo included m the nssessce s total income and taxed 
in his hands, apart from the provisions of sec 16(l)(c) of tho Act(8) But the( 
ordinary presumption of law is that the apparent state of affairs ts real unless the i 
contrary ts proved and therefore tho burden of proving that a transaction is sham * 
or that tho person in whoso name the property stands is not tho real owner but is F 
only a benamidar for another, is on the taxing authonties(9) Where property 1 
stands in tho name of the wife, in tho absence of any evidence that sho is a be 
namidar for her husband she must be taken-io bo the real owner(lO) Similarly ^ 
where a man bu)8~property w tho name of his children with the intention of donat 
mg it to them, and tho gift is found to be effective and complete tho children cannot 
bo regarded as tho bcnamidars or nominees of their father—the property and tho 
income must be held to belong to thcm(ll) However, BUch a gift to minor children 
would fall under sec 16(3)(o)(tv) 

(25) Into Ram Rhelatcan <t SakuThakur C I T y KhtmcKand Ramdas 1940 IT R 
Das 1939 IT P G07 159 Dhuni Chand Dham Ram v C I T 

(1) In re Baghat Haticai 3 I T C 48 2ITC 188 Anderson v I R 18 T C 

C I T v Etn Stan 1947 ITR 290 290 320 

(2) C 1 T V Abdul Asti Sahib 1939 (7) Sinclair v I R 24 T C 432 Dal 

ITR 017 Badri Shah Sohan Lai v C I T chand d Sons v C I T 1944 ITR 458 
1938 ITR 387 Ganeshdas Kaluram t (8) Ibid 

GIT [1951] 191T R 102 Gadireddy Peda (9) Madura Knitting Co v C I T 

r C I T [19o2] 21 ITR 70 [195G] 30 ITR 764 Shea Ear am Lai In 

(3) [1954] 26 ITR 775 783 re [1954J26ITR 249 Ganguly v GIT 

(4) Ganeshdas Kaluram v GIT [1951] [1933] 24 I T R 16 Ramkinkar Banerj t v 

19 ITR 102 See also Gadireddy Peda ClT 1936ITR 108 Soiaram Jokhiram v 

r O 1 T [1052] 211T P 70 ClT 1944 ITR 110 Sheikh Mohammad 

(6) Gurmukh Singh v GIT 1944 Nag* v C l T 1945 ITR 452 

ITR 393 427 (F B ) Ganeshdas Kaluram (10) Sheo Naram Lai In re supra 

v C 1 T [1951] 19 IT R 102 Ganguly v CJ T supra Ramkmkar Banerji 

(6) Gunda Subbayya v G I T 1939 r GIT supra Soiaram Jokhiram v 

IT R 21 28 (F B ) Nathuram Munnalal ClT supra 

v C I T [1954] 25 ITR 216 219 Radhey (11) / R v Wilson 13 T C 789 (HL) 

LalBalmuland v C I T 41T C 454 463 Linton v Chapman 13 TC 448 
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The finding of the Tribunal that a transaction is a benami one is a finding of 
fact, but it would bo set aside by the Court il there is no evidence to support it(Ua) 
In O' 7 Tv Golaldas Hukutnchand{l 2), the Bombay High Coart set aside the 
finding of tho Department that the minor eons of the assesses who were admitted 
to tho benefits of a certain partnership (in which the assessed was not 0 partner) 
were mere nominees of their father Referring to the facts relied upon by the 
Department, Beaumont, C J, said, “Now, all those facts undoubtedly give nse 
to a suspicion that the two minor sons arc really nothing but nominees of the 
assessco The question really is whether thoso facts not only give rise to a suspicion, 
but justify the inference of fact drawn bj the Income tax Officer that the minors 
were mere nominees of the asscssee I do not think that they do justify such an 
inference though they certainly give nso to suspicion ” The cases m which it 
was held that there must be something more than bare suspicion to support an 
assessment are cited ante under "Materials for assessment’, p 550, n (22) 


Rejection of incomplete or unreliable accounts —The powers of 
the Income tax Officer under this sub section and under the Proviso to sec 13 
are different Sec 13 adds nothing to and takes nothing away from this 
sub section(13) There is no conflict between tho two, nor can they be divorced 
from each other in proper cases the sections work togcther(M) While the method 
of accounting may be rejected under the Proviso to sec 13 the account bools 
themselves may be rejected under this sub section If the method of accounting 
is improper the Income tax Officer should discard the method under the Proviso 
to sec 13 and compute the income on a basis and m a manner of his own choice 
in the due exercise of his discretion (See the case faw discussed ante under sec 13, 
Ipp 456 62) If on the other hand the account bools are unreliable incorrect or 
[incomplete —eg where entries in respect of certain transactions are altogether 
omitted or incorrect or fictitious entries are made with a new to suppressing profit* 
—the Income tax Officer may reject such account Jbools . under this sub section 
though the sub section does not confer the power in express' tennsfItJp'* The 
power to reject the books produced by the as essec in support of his return is 
implied in the Income tax Officer s power to inquire into the total income of the 
asses ee and does not need to be specifically conferred (16) The view taken by 
some Courts that the Income tax Officer may or should have recourse to the Proviso 
to sec 13 for the authority to reject unreliable account bool (17) is it is submitted, 
incorrect (See ante under see 13 Impropriety of method of accounting dis 
tinguished from falsity of account bools p 459) However the discussion is 
only of academic interest, since aUjCourts __are agreed.that the Income Jax O fficer 
has the power to reject unreliable or incomplete account bools, it is immaterial 
tdwluch of the-two sections that power is traced 

Where the account books are found to be unreliable or incomplete, the Income 
tax Officer would be justified in rejecting the books and making an assessment 
under this sub section on the basis oi_&jlat rate of profit applied to tho turnover or 


(UaJ Gopi Naih Agaricol v C J T 
I195&1 28 IT K 753 

(12) 1943 ITR 46’ 469 Cf Shapurji 
Pallmji v C I T 1945 1 T R 113 

(13) Gurda Svhbayya v C 1 T 1939 
ITR 21 29 (PR) 

(14) Ganga Pam Balmoland v C J T 
1937 I T R. 464 471 0 J T v Khsmehand 
Eamdas 1940 I T R 159 177/8 

(16) Gunda Subbayya v C I T 1939 
IT R 21 (F B ) (Mad ) Mulhularvppan 
Chetuar v C 1 T 1939 LTP 76 89 (FB) 


(Mad) C J T r Khemchand Bamdas 1940 
I T P 159 (bind) QurmulK Singh v C I T 
1944 IT P 393 420/7 (r B ) (Lah ) (Per 
Harries C J and Muhammad Munir J ) 
Kesandas &, Sons t (/ / f 2 ITO 213 
(Lah) Paras Dais Munna Lai v O J T 
1937 ITR 523 (Lah) 

(16) Per Muhammad Munir J OurmuLh 
Singh v C I T 1944 ITR 393 
421 

(17) See the eases cited ante p 4b0 
fn (12) 
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gross receipts as shown hy the boohs or to the turnover or gross receipts as esti 
mated by the Income tax Officer liimself(l8) or on an) other reasonable basis of 
estimate(19) (See further under sec 13, “Computation of profits at a flat rate, 
p 460, and ante under ‘Materials for assessment pp 550-3 ) 

The accounts would be rejected as unreliable if important transactions are 
omitted therefrom(20) or if proper particulars and vouchers are not forthcoming 
and the accounts show an abnormally low rate of profit(21) But the Income tax 
Officer cannot reject account boohs merely because the accounts are not balanced, 
t e , the expenditure has not been deducted from the gross receipts{22) or because 
they do not include entries relating to the assessee s foreign business(23) 

If the assessee has made a return and has produced Ins accounts in obedience , 
to a notice under sec 22(4), the Income tax Officer would not be justified m reject- 2 
mg the accounts and disbelieving the return unless he has given notice to the assessee » 
under sec 23(2) to appear before him and adduce evidence in support of his ) 
return(24) See further ante under sec 23(2) ‘Notice to attend or produce 
evidence ’ p 545 

Cash credits and undisclosed income —The Income tax Officer 
may add a lump sum as representing undisclosed mcome(25) and may include cash 
credits alleged borrowings, etc, in the total income ns representing suppressed 
or secreted profits(l) A sum representing secreted profits from certain speculative 
transactions may be added to the total income even when the other income from 
the assessors ordinary business is computed at a flat rate(2) But no tohen amount 
can be added merely to mahe the returned income into a round figure(3) Income 
from undisclosed sources cannot be treated as business income unless there is any 
circumstance from which the inference may be drawn that it is business income(3o) 
Generally speaking when on an examination of the books of account of a 
business, a particular amount is determined as representing undisclosed profits, 
and there is aLo an aggregate amount of cash credits which are suspected to repre 
sent undisclosed profits, the Department should add to the total income the greater 
of the two amounts but not both since the cash credits would themselves represent 
the undisclosed profits —unless there is some material to indicate that the cash 


(18) iSrinjias Ramkumar v C 1 T 1948 
ITR 254 Ganga Ram BalmoLand v C I T 
1937 I T R 4C4 Paras Rats Munna Lai v 
C I T 1937 ITR 623 Gantshi Lai 
Chhappan Lai v C I T 1941 IT R 81 
See also Badri Shah Sohan Lai v C I T 

1936 I TP 387 and C I T v Sen 1949 
ITP 355 (under sec 23(4)) 

(19) Ganeshi Lai Ram Chand v C I T 
1941 ITR 241 

(20) Paras Pass Munna Lai r C 1 T 

1937 ITR 523 Ducan Chand y C I T 
1934ITP 382 

(21) C I T v Abdul Aziz Sahib 1939 
ITR 647 Ganeshi Lai Chhappan Lai y 
C I T 1941 I T R 81 Badri Shah Sohan 
Laly C I T 1936 ITR 3S7 

(22) Raghunath Mahadeo y C 1 T 2 
ITC 94 and 302 

(23) Muihularuppan Chethar y C I T 
1939ITP 76 89 (FB) 

(24) Dhun t Chand Dham Ram y C I T 
SXTC 188 

(2o) Gurmulh Singh v C I T 1944 
ITR 393 (rB) Dr Haritingh Gour y 


C I T 3 IT C 350 Pochi Ram Khaltar 
y C I T 6ITC 127 Taraehand Pohvmal 
v C l T 1936 ITR 312 Badri Shah 
Sohan Laly C J T 1936 ITR 3S7 

(1) Raghaia Peddi y C I T [1956J 29 
ITR 942 In re Vdayram Jagannath [1951] 
191 TR 222 Anraj A aratn Doss v C J T 
[I9„1]20ITR 562 Mithoo Lai Tek Chand 
v C J T [1953] 231 TR 494 Jadunandan 
Saku Deohisanram v C I T 1948 ITR 
175 AfaAa&tr Prasad A/unna Lai y C I T 
1947 ITR 393 Shelltm y C J T 1946 
ITR 318 In ro Mohammad Ayub Moham 
mad Jamil 1941 ITR 610 Lai Mohan 
Krishna Lai Paul y C I T 1944 ITR. 
441 Madappa y C 1 T 1948 ITR 385 
Slondetgh Products Ltd v Dodd 30 T C 1 
(CLA) Deacon i Sons y I R 33 T C 
C6 

(2) STrinirtu Pamiumar y C J T 1948 
HR £54 

(3) In re Pashid <L Sons 19^0 ITR 539 

(3a) Padampal Smghanxa v C I T 

[19»7] 32 IT R 33 
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S 23(3) credits represent the secreted profits of another independent business or other 
source of mcomc{4) See further below under “Bunion of proof’ 

Htgh denomination notes —The Department cannot tax on assessec in respect 
of the valuo of high denomination notes encashed by him or his wife under the 
Demonetisation Ordinance in the absence of any material to support the inference 
that it represents his undisclosed incomc(5) 

‘ Previous year" for undisclosed profits —If the undisclosed income eg, cash 
credits or high denomination notes encashed, is found to represent secreted profits 
from the assessee's regular business, the previous year chosen by the assessee as 
the previous jear of the business should ordmanl) bo taken as the previous year 
for such mcome(G) On the other hand, if the undisclosed income is found to be 
from some unknown source other than the assesseo’s regular business, the financial 
year should be taken as the previous year for such income(7) 

Adjournment —The Income tax Officer has power to adjourn an inquiry 
under this section(8) His reply to an application for adjournment is not 'a notice 
or requisition under this Act' within the meaning of sec 63 and may be sent to the 
assessee by unregistered post(9) 

The Privy Council held m C I T v Laxvunarain Badndas( 10) that there 
is no rule by which an Income tax Officer is bound to announce beforehand how he 
proposes to deal with an application for adjournment and that where the assessee 
has already obtained one adjournment, it is his duty if he desires a further adjourn 
ment to apply at a date sufficient!} early to enable him in the case of a refusal to 
| be prepared to proceed on the appointed day If the application for extension of 
{time is not granted and the assessee does not comply with a notice under sec 22 ( 2 ) 

? 22(4) or 23(2) on or by the appointed da}, the Income tax Officer would be justified 
>in making an assessment under sec 23(4) to the best of his judgment(ll) 


Burden of proof —-The ordinary presumption of law is that the apparent 
state of affairs is jealjunhss_Jhe_ contrary iS~yroie3 and therefore tHe*“burden of 
proving that - a transaction is shsmorthallhe^person in whose name the property 
stands is not the real owner but is only a benamidar for another is on the taxing 
authonties(12) (See ante under Benami transactions p 653) The presump 
tion is m favour of good faith and non concealment of mcome(13) but that pre 
sumption maj be displaced by circumstantial evidence eg the state of affairs 
which admittedly existed in previous years and the extent of the assessee s business 


(4) Bamchantar Ram Harihar Prasad y 
C I T [1953] 23 I T R 301 L R Bros y 
GIT [1957] 31 IT R 815 See also 
Auddtj A. Bros y C I T [1955] 28 ITR 
713 723/4 

(5) Mehta Parikh A Co v C I T [1956] 
$0 2 TP 181 [SC) milantha Barayan 
Singh y C I T [1951] 201T R 8 Ganguly 
y C I T [1953] 24 ITR 16 Chumlal 
Ttcamehand Coal Co Ltd y C 1 T [1955] 
27 ITR 602 Kanpur Steel Co Ltd v 
C 1 T [1957] 32 I T R 56 Cf Mongol 
chand Gohardhan Das y C I T [1954] 20 
JTP 706 Manxndranath Dash y C 1 T 
[1955] 27 IT R 522 Tttcary y C I T 
[1955] 27 I T R 630 and Chumlal Ratlogi 
r Cl T [1955]28ITR 341 

(6) C I T y Meghu Sao Jhandhu Sao 
11955] 27 I T R. 371 

(7) C I T V DaroUa A Sons [19>>5] 27 


ITR 515 See also Oangadas barda v 
C I T [1956] 29 ITR 799 ^ 

(8) Pertanna Pillai v C J T 41TC 217 

(9) Ibid 

(10) 1937 IT P 170 

(11) Pertanna Ptllat V C I T 4ITC 
217 C I T y Larmmaratn Bodnias 1937 
ITR 170(PC) KuhanLaly C I T I93S 
ITR 103 Sir Han Singh Gout y C I T 
6 IT C 317 

(12) Madura Knitting Co v C 1 T 
[1956] 30 ITR 764 Sheo A aram Lai In 
re [1954] 26 ITR 249 RamktnkarBanerji 
y C I T 1936 ITR 108 Sotaram 
Jokhiram v G I T 1944 ITR JI0 
Sheikh Mohammad Naqi y C I T 1945 
ITR 452 

(13) In re Rishnu Priya Chowdhuram 
1ITC261 Jambudasy C I T 2ITC 
435 
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in the relevant accounting jeflr(14) The initial burden of finding some material, S 23(3) 
however slight, to support a finding of concealed income is on the Department(15) 

The law does not impose any burden on the Income tax authorities to prove 
by positive evidence that the accounts are unreliable or incomplete or that the 
figure at which the income is assessed is the correct figure(16), for the facts necessary 
to prove this would be specially within the Knowledge of the assessee(17) The 
burden of proving a partnership^8) or losses in busmess(19) or a claim to any 
allowance or deduction(20) or to any cxemption(2I) is on the asscssee who alleges 
the Bame (See also ante under sec 1, Burden of proof”, p 10) 


Onus of proof as a determining factor comes into play only where either there 
is no evidence on either side or where it is equally worthless or where it is equally 
balanced But if Buch is not the case and the Tribunal comes to a determinate 
conclusion after considering all available evidence and without regard to the question 
of onus the question of onus does not at all anse(22) 


Cash credite—Where an assessee has faded to prove satisfactorily the source 
and nature of certain amounts of cash received during the accounting jear, the 
Income tax Officer is entitled to draw the inference that t he.receipts are of an 
income natnre(23) The burden of proving that they are of ah income nature will 
‘not he on the Income tax Officer merely because he had failed to notice similar 
unexplained cash receipts in the accounts of earlier years in the course of the 
assessment proceedings of those years(24) The burden of proving the source 
of cash credits standing in the assessee’s account is on him But where the cash 
credits stand m the assessee s books m the account of a third party, the onus should 
be held in a fit case though not in all cases to shift to the Department to show by 
some material that the amounts standing in the name of the third party do not 
belong to him but belong to the assessee(25) 


(14) G I T v Maharajadkiraja of 

Darbhanga 1933 ITR 94 106 (PC) 

DrandaCo v O I T 2 ITC 355 In re 
[achhman Das Naram Das 2 IT C 1 
Gopinath Aaufc y GIT 1936 ITR 1 
23 See also C I T v Sankara Aiyar 2 
ITC 73 

(15) Banshidhar Onkarmall y C I T 
[1953] 23 IT R 353 361 

(16) Qanga Bam Balmoland y C I T 
1937 IT R 464 475 C 1 T y Maharaja 
dhtraja of Darbhanga 1933 ITR 94 106 
(PC) Pandit halhu Bam y C / T 9 
ITC 178 C 1 T y A hemehand Bamdas 
1940 ITR 159 175/6 Gurmukh Singh y 
C 1 T 1944 ITR 393 416 (F B ) Lai 
Mohan Krishna Lai Paul y C I T 1944 
ITR 441 Tudor <t Onions y Dueler 8 T C 
591 

(17) Ganga Bam Balmokand v O I T 
1937 IT R 464 47„ Lai Mohan Krishna 
Lai Paul v C / T 1944 ITR 441 See 
bcc 106 of the Evidence Act 

- (IB) Rajhu Karson y Cl T51TC 
389 

(19) «/amn<i Das Rameshwar Das v 
C I T [19j2] 21 IT R 109 Badhakisan 
Bamnarain n C / T 3ITC 366 

(20) See ante under sec 10(2) Burden 
of proof p 337 

(21) See ante Burden of proof under 


sec 1 p 10 and under eec 4{3) p 196 

(22) Jesraj Jiwanram y C 1 T [1953] 
24 ITR 245 

(23) Raghava Reddi v C / T [1956] 29 
ITR 942 Sheikh Zamuddm Ahmad v 
C I T [1956] 30 ITR 30 45 In re 
Udayram Jagannath [1951] 19 I T R 222 
Anraj Naram Doss v C I T [1951] 20 
ITR 662 Mithoo Lai Tel Chand v 
C I T [1953] 23 IT R 494 C I T v 
Darolta & Sons [1955] 27 ITR 515 
Manmdranath Dash v C I T [1955] 27 
ITR 522 Tewary r C I T [1955] 27 
ITR 630 Sloneleigh Products Ltd v 
Dodd 30 T C 1 (C A ) Madappa y C I T 
1948 ITR 385 Mahabir Prasad Munna 
Laly C I T 1947 ITR 393 Shelhm v 
G I T 1946 ITR 318 Lai Mohan 
Krishna Lai Paul y C I T 1944 ITR 
441 

(34) Madappa y C I T 1948 ITR 
385 

(25) See Badhakrishna Behan Lai v 
O I T [1954] 261T R 344 where however 
the principle is too widely expressed 
Ganguly y G I T [1053] 24 IT R 16 
and Jamarayan Balabakas y C 1 T [1957] 
31 ITR 271 See also Laidu y C I T 
[19o6] 29 IT P 194 where cash credit was 
in wile a bant account Cf Raghava Peddi 
y GIT [19oC]29ITR 942 
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23(3) If there are cash credits in the boohs of a firm in the accounts of the individual 
partners and it is found as a fact that actual cash was received by the firm from 
its partners, m the absence of any material to indicate that they are the profits 
of the firm they cannot be assessed in the hands of the firm though they may be 
assessed in the hands of the individual partners(l) Where a large amount of cash 
is credited on the very first day of the accounting year, and considering the extent 
of the business it is not possible that the assessco could have earned a profit of that 
amount in one day, the addition of that Bum to the total income of that year may be 
set aside on the ground that there is no evidence to support it(2) See further onfe 
under Cash credits and undisclosed income , p 555 


Reference to Court —The question of the unreliability of accounts is a 
question of fact and has primarily to be determined by the Income tax 
authorities alone If, therefore, it is found by them that the accounts are in 
complete incorrect or unreliable their finding and their estimate of income cannot 
be disturbed by the Court unless the finding is capricious or unsupported by any 
materials and the discretion has not been judicially exercised(3) Similarly» 
* where the assessee does not keep books of account the Income tax Officer s 
|estimate of his income does not ordinarily involve any question of Iaw(4) But 
■» where the assessment is based on suspicion, surmises and conjectures(6) or on 
V partly inadmissible material(6) or where it has been made in violation of the 
r iundamental rules of justice(7), an issue of law arises The question whether 
| the Income tax Officer gave the assessee such reasonable opportunity as the 
Act requires to produce his accounts and other evidence, is a question of 
llaw(8) 


The questions whether cash credits or other entries m the accounts represent 
undisclosed or secreted profits(9) whether the beneficial interest under a benami 
transaction passed to the assessee(lO) and the determination of a fair figure as the 
assessable income when the accounts or other evidence produced by the assessee 
are disbebev ed(II) are questions of fact The finding that a certain sum represents 
undisclosed income would be rejected by the Court where there is no evidence to 


(1) harayandas Kedamath y C I T 
[1052] 22 ITR 18 Indo European Ma 
chmery Co v C I T [1955] 28 ITR 
493 

(2) Mithoo Lai Tele Chand y C I T 
[1953 ]23 ITR 494 

(3) Oanqa Ram Balmoland y C I T 
1937 ITR 464 47« disapproving Pioneer 
Sports Ltd v C I T 1034 IT R 305 
Gurmuth Singh v C 1 T 1944 ITR 393 
427 (FB) Ganeshi Lai Ram Chand v 
C 1 T 1941 ITR 241 Para* Dais Manna 
Laly C 7 T 1937 IT R 523 Dr lion 
tingh Ooury C I T 3 I T C 350 Pandit 
NotliiiBaiax C I T 9ITC17 I1T 
Cheltyar T irtn v Cl T ’ 4ITC III 121 
Jetran Shah Maya Shah y C I T 1934 
RT R 343 Badri Shah Sohan Lai y C 1 T 
1030 ITR 387 1 Uvni <L Co y Joly 14 T C 
165 IToff v Cooper 14 T C 552 (C^A } Cf 
Bmjroj lluhimchand y C I T 5 ITC. 
303 312 (SC.) Bee also Mahamlh Ram 
iladanlal '▼ C 1 T [IP55] 27 LTT 
696 


(4) In to Baghal Ualu.ai 3 IT C 
48 

(5) Dhirajlal Oirdhanlat v C 1 T [1954] 
26 I T R 736 (S C ) Dhaheswan Cotton 
Mills Ltd y C l T [1954] 26 IT U 775 
(SC) A aroyan Chandra Batdya y O I T 
[1951] 20 ITR 287 

(0) Supra [1954] 26 ITJl 730 

(SC) 

(7) Dhalesuan CoUon Mills Ltd y 
C l T [1954] 26 ITR 775 
(SC) 

(8) Mohd IsKaq Y C I T [10^5] 27 
ITR 510 Sadaram puranchand y C 1 T 
5 ITC 459 464 

(0) Sea the cases cited ante p 655 
n (1) 

(10) Dalehand <& Sons y C 1 T 1944 
ITR 453 Cf Berry ▼ 1 R 18 TCL 

(11) In re Baghat Balwai 3 ITC. 48s 
Ganeshi Lai Ram Chand y C I T 1941 
ITR 241 C I T y Em Shin 1947 ITR. 
290 296 See also Ftroz Shah y O I T 
1933 ITR 210 220 (PC) 
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support it(12) (See also the cases cited under sec 13 “Reference to Court ” S 23(4) 
p 461) 


Sub-sec (4) Best judgment assessment 


This sub section provides that the Income tax Officer shall make the assess¬ 
ment to the best of his judgment in three cases The terms of the sub-section are 
mandator} the Income tax Officer has no discretion to make or not to make an 
assessment under this sub section(13) The following are the three cases where a 
best judgment assessment has to be made under this sub section — 

(i) Where the assessee has failed to make the return required by a notice 
under sec 22(2) and has not made a return or a revised return under 
sec 22(3) 

(tt) Where there has been a failure to comply with the terms of a notice issued 
under sec 22(4) requiring the assessee to produce accounts or other docu 
ments or information specified therein 

(*tt) Where the return has been made but the Income tax Officer considers 
it to be incorrect or incomplete and serves a notice under sec 23(2) upon 
the assessee requiring his appearance or the production by him of evidence 
in support of his return, but the as essee does not comply with the terms 
of the notice 

Further, if the assessee is a firm the Income tax Officer may in 7ns discretion(13a) 
m any of the abovementioned three contingencies, refuse to register the firm or 
may cancel its registration if it is already registered But the registration of the 
firm can be cancelled only after the lapse of fourteen days from the issue of a notice 
by the Income tax Officer to the firm intimating his intention to cancel its registra 
tion(14) (Proviso) 


The three contingencies mentioned above are alternative and not cumulative 
Def&ilt m compliance with any one of the three notices referred to in this sub 
section would entail a best judgment assessment under this Bub section(15) For 
instance if the assessee complies with the terms of a notice under sec 23(2) by 
producing the eudencc upon which he relies, but fails to comply with a notice 
under sec 22(4) to produce account books that would justify an assessment in 
default under this sub ^ection(IG) 


(12) Ihllayitha harayan Singh v C 1 T 
[1951J 20 ITU 8 (high denomination 
notes) Ganguly v 0 1 T [1953] 24 1 T R 
16 (high denomination notes) Chumlal 
Ttcamchand Coal Co Ltd v C I T [19^5] 
27 IT R 602 (high denomination notes) 
Laehminarayan Chaurasia v C I T [1957] 
32 I T R 212 (cash credits) Lajwanti Sial 
v C I T [1956] 301T R 228 (cash credits) 
Radhalruhna Behan Lai v C I T [1954] 
26 1T R 344 (cash credits) hhthoo Lai Tel. 
Chand v C 1 T [1953] 23 I T R 494 (cash 
credit on the very first day of the accounting 
year) Narayandas Kedamalh v C I 1 
[1952] 22 IT R 18 (cash credits in the 
accounts of individual partners) A iranjanlal 
Bamballahh v C I T [1956] 29 IT R 459 
(cash credits) Natdu v C 1 T [1956] 29 
IT R 194 (cash credit in wife a bank 
account) Seo also Laljimal Gtrdhaf Dm 
v C / T [1951] 19 IT R 418 

(13) Abdul Baree Ckenodkury v C I T 


61 TC 352 357/8(PB) C 1 T v Laxmi 
uaratn Badrxdas 1937 ITR 170 179 (PC), 
Kxrtanlal Rasxklal 7 O / 7 1 7 ITC 209 
Sarjoo Pershad Gaun Shanlar v C / T 6 
ITC 263 

(13a) C I T v Krxshnamma A. Co 
[1955] 28 I.TJR 273 

(14) If there is no application for regis 
tration or renewal of registration the qocs 
tion of cancellation of registration cannot 
arise and no notice under this Proviso would 
be necessary Rajput Transport Co v 
C I T £1955] 271T R 183 

(15) Behan Lai Chatterji v C I T 1934 
ITR 377 MatkuradasChannulalv C I T 
7 ITC 84 Aunwarji Ananda v C 1 T 6 
ITC 417 432 

(16) UarmuLhrat Duhchand v C / T 
3 ITC. 198 Pamasteamx Cheitiar v C I T 
3 ITC 290 PajmanxDerx v C I T 1937 
ITJt 631 643/4 
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S 23(4) If the assessee’s application for extension of time is refused by the Income tat 
Officer m the proper exercise of his discretion and the asses®ee does not comply 
with a notice under sec 22(2), 22(4) or 23(2) on or by the appointed day, a best 
judgment assessment under this sub section would be justified(17) See further 
ante under sec 23(3), * Adjournment’, p 656 

All admissible expenses and allowances must be assumed to have been taken 
into consideration m arriving at the estimate of income under this sub 
section(18) 

Failure to make a return Invalid return —If there is a failure 
to make a return in compliance with an individual notice under sec 22(2) the 
Income tax Officer would have to make a best judgment assessment under this 
sub section(19) A person who has been served with a notice under s ec 22(2). 
must furnish a return even if he has no assessa ble income failure - fo make a return 
would attract the application of this" sub section(26) Upon the assessee s failure 
to submit a return to the Income tax Officer having jurisdiction at the assessee s 
principal place of business, the Income tax Officer would be entitled to proceed to 
assessment under this sub section without waiting for reports from the Income 
tax Officers to whom returns of profits of the assessee’s branch offices might have 
been submxtted(21) But the best judgment assessment would not be justified 
unless a valid and proper notice has been duly served on the assessee(22) The 
case law dealing with the validity and sernce of the notice has been dismissed ante 
under sec 22, Vabdxty of notice*, pp 535 7 and ‘Service of notice’, p 537 


A return which is imahd or incomplete or does not gne the requisite parti 
culars, may be treated as no return at all under sec 22 In cases of such invalid 
or incomplete returns it would be the duty of the Income tax Officer to make a best 
judgment assessment under this sub section Thus where the return made is not 
m the prescribed form(23) or is not signed and verified as required by the pres 
cribed form(24) or deliberately omits to give the prescribed parttculars(25) or 
does not e\en purport to disclose the total income m that it deliberately excludes 
the profits earned by branch offices(l) it may not be regarded as a return at all 
within the meaning of sec 22 and the Income tax Officer may proceed to make a 

(17) C I T v Laxminaram Padndas C 1 T 1934 ITR 377 Malhuradas 

1937 ITR 170 (PC) Penanna PtUat v Channulalv C 1 T 7ITC 84 Kunxrarji 

C I T 4 I T C 217 Kxshan Laltr C I T Ananda v Cl T 6ITC 417 (FB) Cf 

1938 ITR 108 Damodar Prasad v C I T 3ITC 405 and 

(161 Govt Mail Motor Service r C I T Paja Sayyid Mahomed Mehdi v C 1 T 

6 I T C 120 1935 ITU 202 (return signed and Termed 

(19) Laical Lahore Kharaiti Lai v by an unauthorised agent) Bee also Special 

P. T T 4 ITC 451 Sanx> Pershad Qaurx Manager Court of Want) A aratndas Aar 

SU nlorr C I T 5 IT C 263 ..njMo.r C I T 1030 ITR 

(20) BhagalDuniduivdX C 1 T 4ITC (25) Bam hisstndas Bagri v Cl T 

33 38 JtaLr,, AvenJa v C I T 0ITC 2ITC 321 A X A A Ch,lt,cr Firm iv 

J C I T 2 IT G 477 overruled on another 

<211 Mohan Lai Uardeo Das v C I T point by Abdul Parte Ckowdhury y O I T 

KTTP 197 6 ITC 352 Mohan Lai Uardeo Da) v 

~ • .. C I T 5 ITC 127 Lai Mohammad 

Sardar Mohammad v C / T 1934 ITR 
358 Patton Chand Duniehand v C I T 
3 ITC 09 Cf CopinalA Zbetcam&ar Boy 
v C I T 10501T R 078 It is however 
competent to tho I T O to accept such a 
return as valid Malik Damsa Khan v 
C I T 1947 ITR 44 > (P C ) 

(1) In re Abbey Pam Chunnt Lai 1033 
ITR 12C Cf Mohan Lai Uardeo Dai 
v Cl T u ITC 127 


(22) C Ag I T v Sultan Al\ [1951] 20 
ITR 432 

(23) Contra Ganga Sagar v Emperor 4 

3 T C 07 100 which was a case of a enm 
inal prosecution „ , , , 

(24) C Ag I T v Ktihab Chandra 
Mandal 19^0 ITR 569 (SC) (a return 
signed by an agent Instead of being aigned 
by the assrwee personally in contravention 
of the requirements of the proscribed form 
held to be invalid) Dehart Lai Chaltergt v 
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bei>t judgment assessment under this sub section But it would be a proper return S 23(4) 
even if the figure of total income given by the assesses is only his estimate(2), 
or even if the return, filed, without any notice under sec 22(2) declares income 
below the taxable hmit(2a) 

The terms of the sub section make it clear that a best judgment assessment 
under this sub section cannot be made on the ground of default in complying with 
a general notice calling for returns under sec 22(1), nor can it be made on the 
ground of default m making a return if the assessee who has initially failed to 
comply with the notice under sec 22(2) sends in a return under sec 22(3) before 
the assessment is made(3) 

The Income tax Officer has jurisdiction to serve abroad a notice on a non 
resident calling for a return of income, and upon the non resident s failure to file 
a return the Income tax Officer may make a best judgment assessment under this 
sub section(4) 

Failure to comply with notice under sec 22(4) or 23(2) —Non- 
compliance with a notice under sec 22(4) to produce accounts, documents 
or information^) or with a notice under 6ec 23(2) to attend or produce evidence 
in support of the return(6), is penalised by an assessment in default under this 
sub section 

"Where the Income tax Officer has issued more notices than one under sec 
23(2), failure to comply with any one of such notices would justify an assessment 
in default under this sub section(7) 

The power to make a best judgment assessment on the basis of default in 
complying with a notice under sec 22(4) or 23(2) presupposes that a valid and 
proper notice has been duly served on the aBsessee If the notice was not valid 
or proper, a best judgment assessment made in case of non compliance with such 
an improper or invalid notice cannot stand Cases dealing with the validity of 
a notice under sec 22(4) have been reviewed ante under that section, “Notice to 
produce accounts, documents, total wealth statements or other information,” 
pp 539 41 “Proviso Accounts of past three years only * p 541 and ‘Accounts 
of branch offices or foreign business ” p 542 Authorities on the vahdity of a 
notice under sec 23(2) have been dealt with ante under ‘Sub sec (2) Notice! 
to attend or produce evidence p 545 These cases establish that if the notice! 
is improper or invalid a best judgment assessment under this sub section in case' 
of non-compliance with such a notice would itself he invahd(8) 

The application of this sub section would be attracted if the assessee fads to 
comply with all the terms of a notice issued under sec 22(4) or 23(2) In other 
words, a summary assessment under this sub section would follow the failure to 
comply with any of the terms of the notice and a partial default invol\ es the same 

(2) MahL Dam$a~ Khan v C I T 21 TC 324 Ramastcamt CheUtar v C 1 T 

1947 ITE 445 (PC) Pitta Ramasicamiah 3 ITC 290 Barmukhrat Duhchand v 
v C 1 T 2ITC 196 C I T 3 ITC 193 Muhammad Bayai 

(2a) rama Iyer v C I T [1957] 32 v C I T 6 ITC 159 C I T v &en 
ITR 458 Ranchhoddas Karsondas v 1949ITR 355 

C 1 T [19o4] 20 IT It 10a Contra C (C) Mohan Lai Hardeo Das v C I T 

Ag I T v Sultan Alt Gharamt [19ol] 20 4 ITC 90 

ITR 432 442 (7) In re Lachhman Das R a ram Das 

(3) Sadaram Pvranchand v C I T 2ITC13 

6 IT C 4a9 See anle notes to sec 22(3) (8) See for instance Sadaram Puran 

p 539 chand v Cl T 5 I T C 459 4Co and cf 

(4) Khttneijx I R 10 T C 88 (II L.) C Ag I T v Sultan ^ti [1951] 20 IT R 

(o) I am Ktssendas Bayrt v C I T 432 

36a 
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S 23(4) consequences ns a total dcfault(D) As o matter of practice, however, the Depart 
ment should not take its stand on a strictly technical ground and should not invoke 
its pow crs of “ assessment in default where there lias been a substantial compliance 
with its requisition(lO) 


It is for the Income tax Officer to determine what account books and docu 
ments are necessary to enable him to make an estimate of the income, and an 
assessment in default under this sub section cannot be held to be invalid merely 
because some of tho accounts which were called for and not produced were irrelevant 
in the opinion of the assessee(Il) But if tho asscssec does produce his accounts 
or other evidence in compliance with tho Income tax Officers requisition, the 
Income tax Officer cannot act under this sub section merely because the evidence 
or the accounts are rejected as being unreliablc(I2) If the accounts of a branch 
office are not produced in response to a notice under sec 22(4) issued by the Income 
tax Officer making an assessment at tho principal place of the company’s business, 
the assessing Officer would bo entitled to make a summary assessment under this 
sub section regardless of the fact that such accounts were produced before and 
considered by the Income tax Officer exercising jurisdiction at the branch ofhce(13) 

Mere denial by the assessee of the existence of the account books required 
/to be produced when it is found upon the evidence that the books are really in 
/existence would not prevent or invalidate a best judgment assessment under this 
I sub section(14) But if there are no materials from which the Income tax Officer 
could reasonably infer that undisclosed account books exist the assessment under 
this sub section on the basis of non production of account books would not be 
justified(15) 

It has been noted above that where the Income tax Officer does not accept 
the return as correct and complete he is bound to serve a notice on the assessee 
/under sec 23(2) giving the assessee a chance to justify hi3 return by attending the 
{income tax Officer s office or producing evidence(IG) If the Income tax Officer 
■regards the return as incorrect or incomplete and jet does not serve any notice 
on the assessee under sec 23(2) but only issues i notice to produce accounts under 
:seC 22(4) and proceeds to make a best judgment assessment under this sub section 
im case of non compliance with the notice issued under sec 22(4) such assessment 
{cannot stand (17) 

* Summary assessment Judicial exercise of judgment —The 
difference between an assessment under sub sec (3) and an assessment under 


(9) Tejmal Bhojraj r C J T [1952] 
22 IT R 208 Banarsx Das v C I T 
1936 ITR 142 Tulsi Das A agin Chand 
■v C I T 1938 HR 385 Mohan Lai 
Bardeo Dasv C I T 4 1 T C 90 96 

(10) Mohan Lai Bardeo Das v C 1 T 
4ITC 90 06 

(111 Tula Das Login Chand v C I T 
1938 ITP 38./ See further ante under 
Bee 22(4) Notice to produce accounts 
documents total wealth statements or other 
information pp 639 41 

(12) Raghunath Mahadeo v C I T 2 

1TC 94 „ „ , _ 

(13) Lachhman Das Babu Ram v C I T 

4 ITC 61 , „ . m „ 

(14) hxrtanlal Tasxlelal v C J T 7 
ITC 209 Jangx Bhagat Ramairatar v 
C 1 T 3 IT C 418 Lachhman Das Babu 
Ram v C I T 4 ITC 61 75 hi K 8 


Chettiar Firm Y C I T 5ITC 95 San 
larahnga Radar Bros v C IT 4 ITC 
226 244/5 Raghu Karson v C I T 5 
ITC 389 I xr Bhan Bansilal v C I T 
1936 ITR 111 Kanhaiya Lai Umrao Singh 
V C I T 1941 ITR 225 Ckaturbhuj 
v C I T 1941 ITR 289 C I T v Sen 
1949 ITR 355 See also Mohan Lai Bar 
ieoDasv C 1 T 41T C 90 97 and Jiajx 
Ah Mohammad v C I T 1940 ITR 243 

(15) Ram Datla St la Ram In re 1947 
ITR 61 83/5 8 P K A A M Chetl'jar 
Firm v C I T 6 ITC 49 See also 
Kviaidal Ros.Ua! v C I T 7 I CC 
209 

(16) See ante under sec 23(‘ > ) Notice 
to attend or produce evidence pp 64*>-7 

(17) Rajmanx Den v C J T 1937 
ITP 631 Cf Mohan Lai Bardeo Das v 
C I T „ ITC 127 
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S 23(5) the details and results of that inquiry (4) The Income tax Officer is in no way 
bound to confine himself to any special hind of materials m malong the assess 
mcnt(5) He need not take am evidence(G) In computing the total income he 
maj gather materials from the sources referred to by the Privy Council in the 
passage quoted above, or from the asscssco’s account books of the relevant year or 
preceding y cars(7), or he may take the profits of one branch office as shown by 
the boohs and of another branch office as estimated in the report of the Income tax 
Officer exercising jurisdiction at the branch office(8) He may compute the income 
on the basis of a flat rate of profit(9) (See also the cases cited ante under sec 23(3) 
“Quasi judicial inquiry’, pp 518 50 and ‘Materials for assessment pp 550-3) 
An assessment by the Income tax Officer on noil submission of return or non 
production of accounts called for by him simply stating “Business—Be 30000 ’ 
without giving the basis or details was held to be a valid best judgment assess 
ment(10) However as an appeal lies since 1939 against a best judgment assess 
ment it is eminently desirable that the order should disclose the basis so that the 
higher authorities may know the ground on which the assessment was based(ll) 


Reference to Court —Whether or not the default of the assessee is 

i such that the provisions of sec 23(4) are brought into play is a question of fact(12) 
But when the assessment under this sub section is made on the ground of default 
in producing account books which according to the assessee do not exist, it is a 
^ question of law whether there is any evidence to justify the presumption of the 
| Income tax Officer that the account books exist(13) 

The quantum of the income assessed under this sub section is a decision on 
a question of fact(14) and cannot be interfered with in appeal or on reference 
unless it is capncious(15) 


Sub-sec (5) Amendments —The following amendments were m 
troduced by the Finance Act 1956 with effect from the 1st Apnl, 1956 

(t) In cl (a) sub els (t) and (»») were substituted for the words the sum 
payable by the firm itself shall not be determined but the total income 


(4) See also Singh Engineering I Torts v 
C I T [1Q53J 24 I T P 03 106 7 

(5) Ktssendas Bagn t C / f 2ITC 
324 (FB) 

(6) Gopinalh Kaik v G I T 1936 
1TP 1 22 

(7) Jot Bam Sher Singh V C I T 1934 
1T P 129 136 P h N P B Chetlyar 
Firm v C J T 4ITC87S9 overruled 
on another point by Abdul Baree Choudhury 
v C l T 5 I T C 352 (FB) 

(8) Kisstndas Bagri v C 1 T 2 ITC 
324 (l B } 

(9) C I T v Sin, 1949 HR 355 
See the other cases of assessment at a 
fiat rote cited under ec 13 Computation 
of profits at a flat rate p 4C0 and under 
sec 23(3) p 555 n (18) 

(10) Krishna Kumar v C 1 T & ITC 
295 

(11) Cf Gunda Subbayya v C I T 
1939 ITR 21 28 (FB) Badhey Lai 
Balmuland v C I T 4 ITC 451 463 
C I T v Khetnehand Bamdas 1940 ITR 
169 Dhum Chand Dham Bam r C I T 
21TC 188 EM Chetlyar Firm v C I T 
4 ITC 111 122 Anderson r 1 B 18 


TC 320 

(12) Abdul Baree Choudhury v C I T 

6 I T C 352 358 (F B ) approved by P C 
in C I T v Laxmmaraxn BadrvJas 1951 
ITR 170 Baghu K arson v C I T 5 
ITC 389 Tohar Mai Uttam Chand v 
Cl T 21 T C 301 Banarsi Das v C 1 T 
1936 ITR 142 MAS ChetUar ltrm 
v C / T 6ITC 95 Baji Ah Mohammad 
v C 1 T 1940 ITR 243 See also 
Kanhaiya Lai Umrao Singh v C I T 
1941 I T P 22o and Chaturbhvj v C I T 
1941 I T R 2S6 

(13) Bam Balia Sita Bam In re 1947 
ITR 61 83/5 KtrlanlalBasiklal v C 1 T 

7 IT C 209 S P K A A M Chetlyat 
Firm t C J T 8 170 49 Cf Tegmal 
Bhojraj v C I T [19j2] 22 1T R 208 

(14) Abdul Baree Choudhury v C 1 F 
5 I T C 352 (F B ) approved by P C in 
C 1 1 v Laxmmarain Badridas 1937 
I TP 170 Laht Kishore v C I T 4 
ITC 467 Ci C I T v Sen 19491TB 
355 370/1 

(15) Sir Padampal Smghama \ C 1 * 
[19o3] 24 ITR 141 Singh Engineering 
JVorltr C I T [l<io3]24ITR 93 107 
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of each partner of the firm, including tJ-rein fi< T 

profit?, and gams of the previous v«ar shall b* *?»« 

paj able l*v him on the basis of such a *e rt ' ' w ~*r 


(ti) The present cl (6) wtw substituted for th* follor-ir 

“(h) in tho case of an unngi<ter\d firm —L"**r**: 
instead of determining the sum psT» v j* ’ s, ~ 
in the manner laid down in eha«» (a' i ’ 

firm if, in bt« opimon the &szrrzz,+ - f — 

super tax, if any, payable by ♦.}* as- ? 

would be greater than th« a-rr^rs" ks~zt~ T 
payable by tho firm and th* p.-'z--* un" " 
n,«>se^«cd as an Unregistered 



s.zm 


Assessment of registered and enreg^r 
deals with the assessment of firms A firm; *£*~x. 
or not it is r, pistcrwl under «ec 2G \ (o* 
to els (2) (fill) and (14) of sec 2 at pp 31 47 ss- ~ 
firm is n gistered, the registration af>- t_- * 


Tliere arc thT<u>-jlist uwtjbV-pi in a s*«r^~r 5 - 
thc taxable income (it) dcternuna’Tea ^ -*~ 
tax so found due(lG) Registrat ra c* - ~£r=tr- - 
of the first stage but it docs mu* * r. -~v 
third stages A firm is a unit of i v- r»r“ - 
pitted in its hands aa that of an rr*—*— v « 

or unregistered This £ub-*« ^ v- ■— t - 

and unregistered firm* cot** g c-*zsr>~ - ~ 

firm has been computed or “!■•»», ~ /, 

As regards the next two t*sy r- £ £-—«, 
demand the qnestion of rtgt«trx^-*-e. t ~ r - ~_ 

Before 195G —Pnor to tl» r~— .. , 

position was as follows 



'*• *<• t r* 


\'V t - 
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o! a registered firm was a benamidar for another partner, the inclusion of tho be- S. 23(5) 
namidar’s share in the total income of the other partner was upheld by the Court 
See, further, notes to sec 26A, post, pp 651 and 654 

Computation of registered firm’s income is the basis of assess¬ 
ment on individual partners —When a registered firm is assessed and 
its total income computed the individual partners are to be taxed under 
sec 23(5)(o) in respect of their respective shares of the firm s income so computed, 
and it is not open to the Department to assess separately a partner of tho firm m 
respect of lus share of profits alleged to have hecn made by the firm which were not 
included in the firm s total income computed in tho assessment on the firm This 
was laid down by the Bombay High Court in the case of C I Tv Duarkadas 
Vas$anji[23) which has been followed by the Punjab High Court{24) 

Deductions allowable to partner from his share of profits 
of registered firm —It ia not open to an individual partner in his own 
assessment proceedings to challenge the figure of profits of a registered 
firm computed in the assessment on the firm, nor is it open to him to claim any 
deduction which could have been claimed by the firm But it is open to him to 
claim a deduction from his share of the firm’s profits in respect of expenditure 
incurred by him wholly and exclusively for earning his share of profits e g interest 
paid by him on moneys borrowed for the purpose of raising capital required to he 
contributed by him under the partnership agreement The Bombay High Court 
held in ShanliLumar Morarji v 0 I T (25) that he would be entitled to claim such/' 
a deduction on the ground that under sec 10 it is the true profits and gams as j 
certamed on ordinary principles of commercial accounting which are taxable i) 

The Court expressed no opinion on the question whether such deductions can be' 
claimed by a partner under sec 10(2) The Hyderabad High Court has held that 
a partner can claim deductions under sec 10(2) in such a case(25o) 


Likewise, if any part of a partner’s share of profits of a registered firm is diverted \ 
from him by overriding title —e g where a partner has to hand over a portion of J 
such share, under a deed of partition to a member of an erstwhile joint family,— | 
su chjport ipn wouldjnot be taxable jn. the partner’s hands(25&) 


Rectification of partner’s completed assessment after assess¬ 
ment on firm —Sec 35(5) provides that where in respect of any completed 
assessment on a partH6f m iF"l8 found on the assessment or re assessment of 
the firm or on any reduction or enhancement made in the income of the firm 
m appeaL or revision or on a reference that the share of the partner in the profit 
or loss of the firm has not been included in the assessment of the partner or if 
included is not correct the partner e assessment may be rectified under sec 35(1) 
within four ye ars from the da te of the final order passedm the case of the firm 


Direct assessment on partner without assessment on firm — 
Where a firm has not made a return and has not offered its profits for 
assessment, it would he open to the Department to assess a partner directly in 
respect of his share of the firm’s profits, without resorting to the machinery 
provided in sec 23(5) and without making an assessment on the firm(l) 


(23) (1953] 23 IT R 109 

(24) Salya Pal Vtrmanx v C 1 T (19551 
27 ITR 109 

(25) [1955] 27 IT R 69 

(25a) Moot Chand v C I T [1956] 


29ITR 449 

(256) Mottlal Mamlchand v C I T 
[1957] 311 T R 735 

(1) Thaklear-v C I T [1955] 27 IT R 
658 
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23(5) After 19oG Tho present position js the samo ns that set out above, but with 
one material difference Income tax at specially low rates is now asses able on a 
registered firm, though no super tax is at all asses able on it The partners of a 
' registered firm are liable, os beforo 1956, to bo charged in their individual assess 
ments to both income tax and super tax in respect of their shares of the firms 
profits §o there is double taxation, in tho case of a registered firm so far as income 
tax (but not super tax) is concerned, and partial relief against Bitch'doubhTiaxation 
> afford ed by sec I_4(2)(aa) —— -- -- - 

When an ynrpgistcred firm is assessed as a unit, the rates of tax applicable 
may bo higher than those winch would be applicable to tho total income of a partner, 
inclusive of his share of tho firm’s profits, but a partner wouhliiot bcjentitled. to any 
refund of tho tax paid by tho firm at tEcTugher jatos The reason is that an 
unregistered firm is a distinct as^cs able entity for the purposes of the Act and pays 
the tax in discharge of its own liability and not on behalf of its partners 

The computation of a partners share in the firm’s profits is dealt With by 
see 16(f)(6) The first Proviso to cl (a) enacts that where the share of any partner 
of n registered firm is a loss it should he set off against his other income or earned 
forward and set off in accordance with the provisions of sec 24 The Proviso to 
see 16(f)(6) is to the same effect This personal ng ht of sct_off is denied, to ft ? 
partnera_of-an~unregi s teredJirm (b'ee"the'BecoiuTPfovis'd {©sec §4(1) and post 
under “Set off and carry forward of loss incurred by a firm p W)2) 

The Calcutta High Court has held that cl (a) of this sub section is 
purely procedural m character and must consequently be given retrospective 
effect (20) 

The Income tax Officer cannot treata registered, firm a3 unregistered jnanv 
cag^JLOn the other ba nd~*cf‘ (6)^empowers the Income tax Officer to*'assess'the 
partners^ oTon unregistered firm in respect of their shares of the firm s_profits 
instead of assessing the unregistered firm as a unit of asses jnent if such a course 
would be more advantageous to the Revenue But jt would not be quite correct 
to say that when the Income tax Officer assesses an unregistered firm under cl (6) 
he assesses it as if it were a registered firm The reason is that m the case of a 
registered firm though both income tax and super tax are assessed on the partners 
individually in respect of their shares of the firm s profits the registered firm itself 
is abo assessable to income tax at specially low rates whereas the wording of cl (b) 
suggests that under that clause though the Income tax Officer may assess the 
individual partners of an unregistered firm he has no power to levy anv tax at all 
i on the firm 

If the firm is entitled to the deduction of Rs 4 500 allowed by the third Proviso 
to sec 4(1) in respect of its foreign income the deduction should be made when 
computing the total asse sable income of the firm and each partner cannot claim 
a deduction of Rs 4 500 »n computing bis total income In other words the amo unt 
of the deduction cannot be multipbed by the number of partners('Jl') 

Registration of the firm does not estop the Department from finding that one 
of the partners of the firm is only a benauudar or name lender for another partner 
or for an outsider Upon such a finding the ostensible partner s share of the firm s 
income may be included in the total income of the beneficial owner of the share 
Thus m Shapurjt Pallenp v C 1 T{ 22) where the Tribunal found that one partner 

120) C I T v Bagchi <1 Co [1051] 20 Income accruing without India. Exemption 

ITP 32 up to Its 4 500 pp 173 6 fn (20) 

(21) See ante under sec 4(I)(5)(») (22) 10451T R 113 
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of a registered firm was a benamidar for another partner, the inclusion of the be- S* 23(5) 
namidar s share in the total income of the other partner was upheld by the Court 
See, further, notes to sec 26A, post, pp 651 and C5i 

Computation of registered firm’s income is the basis of assess¬ 
ment on individual partners —•'When a registered firm is assessed and 
its total income computed the individual partners arc to be taxed under 
sec 23(5)(a) in respect of their respective shares of the firm s income so oomputed, 
and it is not open to the Department to assess separately a partner of the firm in 
respect of his share of profits alleged to ha\ e been made by the firm which were not 
included in the firm s total income computed m the assessment on the firm This 
was laid down by the Bombay High Court in the case of G I Tv Duarkadas 
Vas$anji{23) which has been followed by the Punjab High Court(24) 


Deductions allowable to partner from his share of profits 
of registered firm —It is not open to an individual partner in his own 
assessment proceedings to challenge the figure of profits of a registered 
firm computed in the assessment on the firm, nor is it open to him to claim any 
deduction which could ha\ e been claimed by the firm But it is open to him to 
claim a deduction from his share of the firm’s profits in respect of expenditure 
incurred by him wholly and exclusively for earning his share of profits, e g interest 
paid by him on moneys borrowed for the purpose of raising capital required to be 
contributed by him under the partnership agreement The Bombay High Court ■ ( 
held in Shantihimar Morargi v C I T (25) that he would be entitled to claim suchfi 
a deduction on the ground that under sec 10 it is the true profits and gams, as I 
ceitamed on ordinary principles of commercial accounting which are taxable l' 
The Court expressed no opinion on the question whether such deductions can be* 
claimed by a partner under sec 10(2) The Hyderabad High Court has held that 
a partner can claim deductions under Bee 10(2) in such a case(25o) 


Likewise, if any part of a partner a share of profits of a registered firm is diverted \ 
from him by overriding title ,—e g where a partner has to hand over a portion of 1 
such share, under a deed of partition to a member of an erstwhile joint family — j 
su ch port ion wquld.not.be taxable an the partner s hands(256) 


Rectification of partner’s completed assessment after assess¬ 
ment on firm —Sec 35(5) provides that where m respect of any completed 
assessment on a parttrSf'TMs found on the assessment or re assessment of 
the firm or on any reduction or enhancement made in the mcome of the firm 
m appeal or revision or on a reference that the share of the partner in the profit 
or loss of the firm has not been included in the assessment of the partner or, if 
included is not correct £ he partner s assessment may be rectified under sec 35(1) 
within four years from the d ate of the finalorder passed^ nthe case of the firm 


Direct assessment on partner without assessment on firm — 
Where a firm has not made a return and has not offered its profits for 
assessment it would be open to the Department to assess a partner directly m 
respect of bis share of the firm’s profits, without resorting to the machinery 
provided m sec 23(5) and without making an assessment on the firm(l) 


(23) [1953] 23 IT R 109 

(24) Satya Pal I trmant r C I T [1955] 
27ITR 109 

(25) [1955] 271T R 69 

(25a) JUool Chand v C I T [1956] 


29ITR 449 

(255) Motilal Manelchand v C I T 
[1957] 31 IT R 735 

(1) Thalciar v C / T [1955] 27 ITR, 
658 
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.23(6) Non-resident partner —■'Where a partner of n registered firm is not 
resident an India the tax paj abrc'in'respect~orIns'sliare'of the'hrm’s (itofitris 
levied on and 13 payable bj the firmjtsclf, but at the rates which would be apphe 
able if the aPsessment, v ere cn^thc partnet pe~rsonaIIj(2) (second Promo to 
cl (a)) The same provision would apply if the partner is residing in Pakistan 
at the time of his assessment, though he may havo been “resident” in India within 
the meaning of sec 4A in the relevant accounting year (third Frov iso to cl (a)) 
The words ‘ residing in Pakistan’ in the third Proviso bear their ordinary meaning 
and not the artificial concept of residence embodied in sec 4A 

In Badridas Dcuja v G I T (3) the Privy Council held that a non resident 
partner of a registered resident firm is not entitled to exclude from his total income 
a proportion of his share of the firm s incomo corresponding to the portion of 
the firm s income which accrued or arose outside India(4) Rejecting the conten 
tion to the contrary their Lordships said ‘ If the appellants’ contention is correct 
it would be necessary for the Income tax Officer not only to determine the total 
income of each firm as he is directed to do by sec 23 but also to determine what 
part of that income was such that if it were the income of a person not resident or 
not ordinarily resident in British India it would not be part of his total income within 
the meaning of the Income tax Act Without such a determination it would not 
be possible to assess the taxable income of a non resident partner But there is 
nothing to require the Income tax Officer to undertake this task ’ 


Sub-sec (6) Apportionment between the partners —This sub¬ 
section requires that whenever the Income tax Officer makes an assessment 
on a registered or unregistered firm he shall, by an order in writing 
intimate to the firm the amount at which the total income of the firm has been 
computed and the apportionment thereof between the several partners Any 
such partner may appeal against the order determining the amount of the*firm s 
t8tal income or the apportionment thereof between the several partnera'fsecond 
Proviso to sec 30(1)) ~ > 


Appeal and revision —The tax payer may appeal against the assess 
} meat made under any of the sub sections of this section to the Appellate Assistant 
! Commissioner under Bee 30 may further appeal against the order of the Appellate 
* Assistant CommissionerTcTthe Appellate Tribunal under sec v 33 r nnd may finally 
I come to the Court on a reference under sec 66 for determination of questions of 
1 law "Where the assessment is made under Sec 23(4), the tax payer has the further 
1 right under sec 27 to apply to the Income tax Officer for cancellation of the assess 
jment and forTresh assessment Powers of revision are also conferred on the 
f Commissioner by Bees 33A a nd 33 B 


B\ an amendment effective from 1st April 1939, a right of appeal was given 
\ for the first time in cases of best judgment assessments under sec 23(4) Every 
i best judgment assessment made after the amendment is appealJble, as regards the 
I amount of income assessed or the amount of tax determined even though the 
1 assessment proceedings might bate started prior to the amendment^) JJutjf 
t the_jssessee g objection to the best judgment assessment is that there has been no 
tsuch default on his part as would attract the operation of sec 23(4) the asaessee 


(2) The other income of a non resident 
partner would be taxed at source or directly 
In his hands or to the name of his agent 
nnd r secs 42 and 43 

(3) 19491TR 209 


(4) See further under eec 4(1) pp 187 8 
f ns (10) and (12) 

(5) In to Qotindram. Etksarvx 1943 IT B 
104 
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should .first takg^proceedings under sec 27 a direct appeal under sec 30 on this S 23(6) 
ground" would not fie(6)~" However, if the Income tax Officer in exercise of his 
power under sec~23(4) refuses to register a firm because of the default entailing a 
best judgment assessment, the assessee may appeal under sec 30 against the order 
refusing to register the firm, even on grounds on which he could have ashed for 
cancellation of the assessment under Bee 27, without making an application under 
see 27 to set aside the best judgment assessment In such an appeal, the appellate 
authorities should consider whether the assessee had committed any of the defaults 
mentioned in sec 23(4) in order to decide whether registration was rightly refused 
(6a) 

Time-limit for assessment proceedings —Finality of assess- 
ment —It has been noted under sec 22 that the notice calling for a return* 
must necessarily^b^rt^ufed in the relevant fiscal year and not after its expiry Thai 
timelimit for assessment by the Income tax Officer under this section is provided | 
by sec 34(3) whi ch en acts that the assessment must be completed within a period® 
of 4 yea rs from theend of the relevant assessment year(7) "except in cases of conceal 
ment o f income oTfailure to file a return Where no time limit is now prescribed for 1 
com pletion _of assessment Even the four year time limit does not apply where a 
re assessment ls’made under sec 27 or where the assessment is the subject matter 
of appeal revision or reference to the Court, or where a finding or direction con¬ 
cerning the assessee is given in appeal revision or reference proceedings (second 
Proviso to sec 34(3)) Thus it is possible that the final assessment may not be 
made until some j ears after the close of the fiscal year(8) Questions of difficulty 
maj arise and cause considerable delay Proceedings may be taken by way of 
appeal and cause further delay Until all such questions are determined and all 
such proceedings have come to an end, there can be no final assessment^) 

The Pmy Council laid down in C I T v Khemchand Ramdas( 10) that 
once a final assessment is arrived at it cannot be re opened except m the circum 
stances detailed in and withm the time limited b} the other express provisions 
of the Act(ll) the Department cannot go on making fresh computations and 
issuing fresh notices of demand to the end of all time (12) Income which has 
escaped assessment jnay be assessed and mistakes apparent from the record may 
bt? rectified in the circumstances and within the time limits laid down m secs 31 
and 35 respectively The question of re opening assessments m insoli ency and 
liquidation proceedings is dealt with post Under sec 46 p 772 

The notice of demand under sec 29 may be served at any time after the assess 
ment is made(13) The pro ceedings for recovery of tax under sec 46 must be taken 
withi njPPC 5 ear,from the end of the financial yeir m which the demand is made 
e xcept in cases covered by the Proi iso to sec 46(7) But even afterlhe period of 
one \ car has expired, the Goi ernment may still recover their dues bi way of a 
smt(Up- - 

(C) Saha Kumar Sutgh j Dudhuna r (9) C J T y Khemchand Jlamdas 1938 

C 1 T 19441T It 327 bee further under I Tit 414 424 (PC) 
sec 30 port Sub sec (1) Appeal against (10) 19381 Tit 414 424 42C 

assessment p 603 (11) See secs 27 33A 33B 34 and 35 

(Co) Mannxlal Sagarmal v C I T (12) See also In re Mahahram Kamjeedas 

f19o7] 32 I T It 15 1933 IT R 205 reversed on another point 

(7) There was no timelimit for by PC 1940 ITR 442 and Tnchmopoly 

assessment under this section prior to Tennore etc Fund v C 1 T 1937 ITR 
1039 703 710 

(8) See Str Pajtndrannlh Mulenee ▼ (13) C I T v Khcmchand Pamda* 1938 

C J T 193* IT R 71 (P C ) and C I T ITR 414,424 (P C ) 

r hi aval Ktshore 1938 ITR 61 60 (PC) (14) See notes to aec 40(7) past p 774 
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S 23(6) Res judicata Estoppel —Since tie assessing Officer is not a Court, tie 
doctrine of res judicata or estoppel by record does not applj to his decisions a 
finding or decision of the Income tax authorities m a previous year may he departed 
from in a subsequent year(15) In 1 R v Sneath(\%) Hanworth M R, said, 
‘ The assessment is final and conclusive between the parties only in relation to the 
assessment for the particular year for which it is made No doubt a decision 
reached m one year would be a cogent factor m the determination of a similar 
point in a following year, but I cannot think that it is to be treated as an estoppel 
binding upon the same party for all years " The findings in a previous year by the 
income tax Officer that a certain amount was non taxable as being agricultural 
mcome(17) or as being capital accretion on xeabsation of m\ estments(17o) or as 
constituting surplus accruing to a mutual concem(lS), or that certain deductions 
or expenditure should be allowed(19), or that a particular form of accounts was 
j sufficient(20) or that the status of the assessee was that of a Hindu undivided 

( family and not an indrvidual(21) or of a firm and not a joint family(22), or that 
there was a partition of a joint family(23), or that a debt had nob yet become 
bad(24), or that the income of a trust was assessable in the hands of the beneficiaries 
individually and not the trustees(25) have no binding effect against or in favour 
of the assessee m a subsequent year If the Department wrongly arrived at a 
certain finding in a past year and the assessee accepted it instead of taking the 
matter higher that can give the assessee no claim to have the mistake repeated w 
a subsequent year in his favour(l) Conversely, the assessee may discover that 
in past years he had paid tax on an erroneous basis or had returned as income that 
which was not assessable as income at all, such past practice would not prevent 
him in any later year from making a return on a correct basis(2) Lord Atkin 
said m Absalom v Talbot(3), ' The practice of the tax payer, acquiescing m the 
claim of the Inland Revenue is of little value when the practice is sought to be 
put upon a legal footing Similarly, the Department may depart from its existing 
practice and change its opinion e g, regarding the taxability of certain classes of 


(15) Sankarahnga Nadar Bros v C I T 
4 IT C 226 241 (F B ) Shah A Co v 
C / T [1956] 30 ITR 618 Laxmi 
narayan x C I T 3 ITC 269 Sirdar 
Bahadur Indra Singh x C 1 T 1943 ITR 
16 30/1 Sahu Bar Prasad Raja r O 1 T 
101 TC 83 91/2 Broolsx I R 7TC 236 
(HL) Lola Jinda Ram x C I T 3 ITC 
315 


(16) 17 T C 149 163 (C A) 

(17) Bcnoy Ratan Banerji x C 1 T 1947 
I T R 98 105 

(17o) Vtshireshteara Singh r C I T 
[1956] 30 I T R 202 

(18) C I T v royal Western India 
Turf Club Ltd [1953] 24 IT T 651 666 
(SC) Tnehinopoly Tennore etc Fund Ltd 
x C I T 1937 ITR 703 


(ID) I R v Sneath 17 TC 149 (CA) 
SherSinghRathu Ramx C J T 1934ITR 
479 Sanlarahnga Radar Bros x C I T 4 
ITC 226 Electric J. Dental Stores x C I T 
6ITC 2^ 


(20) Jamna Dos Rameshwar Das v 
C I T [1952] 211T R 109 


(2!) Baij Rath x C I T fl0o4j 26 T T R 


324 Sirdar Bahadur Indra Singh x C I 2* 
1943 ITR 16 Jitumal Chamanlal V 
C I T 1944 ITR 296 

(22) Tarachand Pohumal x C I T 1936 
ITR 312 

(23) Malhra Das A Sons r C I T 1933 
ITR 212 

(24) Sir Kameshwar Singh x C / T 
1947 ITR 246 Raj Mai Pahar Chand x 
C I I 1938ITR 577 Kantilal Chimanlal 
Shah v 6 IT [I9o4J 26 I T R 303 Con 
tra Hanutram Bhuramal v C I T 1933 
ITR 290 Seo also Kantram Oanpal Rat 
x C I T 191! ITR 332 Seo further 
ante under sec 10(2)(xi) p 3C4 f ns (1) (2) 
and (3) and post p 671 f n (8) 

(25) Trustees Ragore Rurgah v C I T 
[I9o4] 26 IT R 805 

(1) Per Meredith J Sir hameshioar 
Singh r C 1 T 1917 ITR 246 262/3 
(Pat) 

(2) Rex v B C Fir A Cedar Lumber Co 
1932 AC 441 445 (PC) Dhaleshuar 
rrasad x C I T 1936 ITR 71 76 
79 Kalu Babu Lalehand x C I T [1956J 
29 ITR 281 

(3) 26TC 160 192 (HL.) 
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mcome{4), and may raise inconsistent contentions in successive cases of different S 23(6) 
assessees(5) 

But the above view has been qualified in some cases by saying that though 
the Income tax Officer is not bound by the rule of res judicata or estoppel by record, 
he can re open a question previously decided only if fresh facts come to light which 
on investigation would entitle the Officer to come "to~a^onclusion"difFerent from 
the one previously reached(6), ojjf.tbe earlier decision had been rendered vnthoul 
taking into consideration material mdaicel&a) '"“In'tlie'absence of such fresh'facts 
an Income tax Officer cannot arbitranlyclepart from the finding reached after due 
inquiry by his predecessor in office simply on the ground that the succeeding Officer 
does not agree with the preceding Officer’s findmg{7) 

A third \iew of the matter taken in some cases which rests more on the 
principle of justice than on any principle of law or logic is that the Department 
should not depart from its earlier decision where such departure would result in 
injustice to the assessee(7fl) Thiis_the_Department_is hound to treat the accounts 
of a continuing busine ss in a consistenfmanncr for example, a debt which had been 
treated'bythCDepaffmeht as a good debt in a particular year cannot subsequently 
be held by it to have become bad prior to that year(8) Again, where the Depart 
ment has treated certam bonds and promissory notes ab part of the money lending 
transactions of the assessee, it cannot, when the question of deduction of irre 
coverable loans arises be permitted to take up the position that those bonds and 
promissory notes were not part of the money lending transactions of the assessee(9) 

Similarly, the assessee was not permitted to take up, in her personal assessment 
proceedings, an attitude inconsistent with that taken up by her at the time of 
assessment on her as the administratrix of her deceased husband s estate(lO) 

The above principles govern as much the decisions of the Tribunal as of the 
Income tax authorities(lOo) 

_In any view of the matter, the admissions made by the assesseo m previous 1 
assessment proceedings are admissible as evidence against him m a subsequent 1 
year(ll)~" ' « 

Decisions of Court on reference —In Sanlaralwga Nadar Bros v C I T (12) 
a pull Bench of the Madras High Court dealt with the question aB to how far the 


(4) Pelhaperumal Chelliar v C I T 1043 
ITR 532 639 

(5) C I T v AIvthvlaruppan Cheltiar 
193j ITR 208 210 (P C ) Corbett r I It 
21 T C 449 4»S 470 


(6) Sanlurolinya Radar v C I T 4 
ITC 220 243 (Mad) (FB) Aan.ram 
Oanpat Rat v C J T 1941 ITR 332 
337/8 (Pat) Dtoltnanden d Sons v <7 / T 
4 ITC 398 Tejmal Bhojraj v C I T 
[10i2] 22 IT R 208 See also Taraehand 
Pohmnal v C J T 1930 ITR 312 where 
an assessee taxed as a firm in past years was 
taxed as a Hindu undivided family on 
investigation into fresh facta and In re 
Ran Datta Sita Ram 1947 ITR 01 80 


C 1 T [1Q50] 30 

(7) Vanlartjfinja Radar t C J T 4 
ITC 226 243 (Mad) (FB) Karnram 
Oanpat Pat v C I T 1941 ITR 332 
337/8 (Pat ) Deohnanden d Sons V C I T 
4 ITC 39S Kamlapat hfoUIal v C 1 T 


1950 ITR 812 819 Tejmal Bhojraj V 
C I T (1952]22 ITR 203 

(7a) Shaft d Co v C 1 T [19o0] 30 
ITR 618 

(8) llanvtram Bhuramal v C I T 1938 
ITR 290 Contra Kantilal Chimanlal 
Shahr C I T [19^4] 26 IT P 303 Sir 
■ffamwAuwriSinj\ v C I T 1947 ITR 246 
and Raj Yal Pahar Chand v C J T 1933 
I T P 677 See also Kamram Oanpat Ra\ 
v C I T 1941 ITR 332 Sco further 
ante under *cc 10(2)(ri) p 304 f ns. (1) (2) 
and (3) 

(9) Beontti Prasad v Cl T 1947 
ITR 165 Cf Sir Kameshtrar Singh v 
C I T 1047 ITR 246 

(10) In re CharvsYa Dassi 1937 LT R. 1 

(10a) Shah d Co r C I T [I9..G] 30 

ITR 618 

(11) Sirdar Bahadur Jndra Singh v 
C I T 19431T R 16 31 Seo also C I T 
r ^Crmy«t \aty Stores Lid [19o7)31ITR 
950 

(12) 4 IT C 226 242 "3 
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23(6) Keg judicata Estoppel —Since tho assessing Officer is not a Court, the 
doctrine of res jtidtcala or estoppel by record docs not apply to his decisions a 
finding or decision of tho Income tax authorities in a previous y ear way be departed 
m a 8ul, sct]ucnt ycarflD) In I It v Sncath(lfy JIanwortb N K, said, 
The assessment is final and conclusive between the parties only in relation to the 
assessment for the particular year for which it is made No doubt, a decision 
reached m ono year would bo a cogent factor m the determination of a similar 
point in a following y car, but I cannot think that it is to bo treated as an estoppel 
binding upon the same party for all years ” The findings in a previous year by the 
income tax Officer that a certain amount was non taxable as being agricultural 
mcomc(l7) or as being capital accretion on realisation of investments(17o) or as 
constituting surplus accruing to a mutual concera(18), or that certain deductions 
( or expenditure should bo ollowcd(19), or that a particular form of accounts was 
>sufficient(20) or that tho status of the asscsseo was that of a Hindu undivided 
(family and not an indiwdu&](21) or of a firm and not a joint famdy(22) or that 
1 there was a partition of a joint family(23), or that a debt had not yet become 
bad(24) or that the income of a trust was assessable in the hands of the beneficiaries 
individually and not the trustees(25) have no binding effect against or in favour 
of the assessee in a subsequent year If the Deportment wrongly arrived at a 
certain finding in a past year and the assessee accepted it instead of taking the 
matter higher, that can give the assessee no claim to have the mistake repeated ui 
a subsequent year in his favour(l) Conversely, the assessee may discover that 
m past years he had paid tax on an erroneous basis or had returned as income that 
which waB not assessable as income at all, such past practice would not prevent 
him in any later year from making a return on a correct basis(2) Lord Atkin 
said in Absalom v Talbot(3), The practice of the tax payer, acquiescing in the 
claim of the Inland Revenue is of little value, when the practice is sought to be 
put upon a legal footing ” Similarly, the Department may depart from its existing 
practice and change its opinion eg, regarding the taxability of certain classes of 


(16) bankaraUhqa Nadar Bros v 6 IT 
4 IT C 226 241 (F B ) Shah A Co v 
GIT [1956] 30 ITR 618 Laxm * 
narayan v C I T3ITC 269 Strdar 
Bahadur Indra Singh y C I T 1943 ITR 
36 30/1 Sahu Bar Prasad Baja v C 1 T 
10ITC 83 91/2 Broolsy IB 7TC 236 
(R L ) Lola Jinda Bam V07T3ITC 
345 

(16) 17 T C 140 163 (C A) 

(17) Benoy Baton Banerji y C I T 1947 
ITR 98 105 

(17a) V ishiceshicara Singh v C I T 
[1956] 30 ITR 202 

(18) C I T V Royal Western Indus 
Turf Club Ltd [1953] 24 IT R 551 566 
(S C ) Tnchtnopoly Tennore etc Fund Ltd 
y C I T 1937 ITR 703 

(19) / R v Sntath 17 TC 149 (CA) 
Sher Singh Nathu Ram y C I T 1934 ITR 
479 Sanlarahnga A adar Bros v C I T 4 
ITC 226 Electric A Dental Stores v C 1 T 
5ITC 254 

(20) Jamna Das Rameshicar Das v 
C I T [1952] 21 ITR 109 

(21) Batj Bathy C I T [1954]261TR 


324 Sirdar Bahadur Indra Singh y C I T 
1943 ITR 16 Jilumal Chamanlal v 
C I T 1944 ITR 296 

(22) Tarachand Pohumal v O 1 T 1936 
ITR 312 

(23) Mathra Das A. Sons y G I T 1933 
ITR 212 


(24) Sir Kameshicar Singh y G I T 
1947 ITR 246 Raj Mol Pahar Chand y 
C I T 1938 ITR 577 Kantilal Chimanlal 
Shah y C I T [I9,>4]201 T R 303 Con 
tra Banutram Bhuramal y G I T 1933 
ITR 290 See also Kamram Ganpat Bai 
y G I T 1941 ITR 332 See further 
ante under sec 10(2)(zi) p 364 f ns (1) (2) 
and (3) and post p 671 f n (8) 

(25) Trustees Bagort Durgah y C I T 
[1954)26 ITR 805 


(1) Per Meredith J Sir Kameshwar 
Singh y C 1 T 1947 ITR 246 262/3 
(Pat) 


(2) Bex y B C Fir A Cedar Lumber Co 
1932 AC 441 445 (PC) Dhaheshtoar 

Prasad y C I T 1936 ITR 71 76 
79 Kalu Babu Lalchand y G I T [19*6] 
291 TR 281 


(3) 26 TC 166 192 (HL) 
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income(4), and may raise inconsistent contentions in successive cases oi different S 23(6) 
assesspes{5) 

But the above view has been qualified in some cases by saying that though 
the Income tax Officer is not bound by the rule of res judicata or estoppel by record, 
he can re open a question previously decided only if fresh facts come to light, which 
on mi estigation would entitle the Officer to come to iTconclusion^iffereht from 
the one previously reached(6), otjf Jthe earlier decision had been rendered icithout 
taking into consideration material evidence{6a) " Tn'tKe absence of such fresh facts, 
an Income tax Officer cannot arbitranlj depart from the finding reached after due 
inquiry by his predecessor in office, simply on the ground that the succeeding Officer 
does not agree with the preceding Officer s findmg(7) 

A third view of the matter taken m some cases, which rests more on the 
principle of justice than on any principle of law or logic, is that the Department 
should not depart from its earlier decision where such departure would result in 
injustice to the assessee(7a) Thus_thu-Bepartment_is d to treat the accounts 
of a continuing business m a consistent manner for example, a debt which had been 
treat5cbbyT;he'DepaHmenFaa'a r good debt in a particular year cannot subsequently 
be held by it to have become bad prior to that year(8) Again, where the Depart¬ 
ment has treated certain bonds and promissory notes as part of the money lending 
transactions of the assessee, it cannot when the question of deduction of irre 
coverable loans arises be permitted to take up the position that those bonds and 
promissory notes were not part of the money lending transactions of the assessee (9) 

Similarly, the assessee was not permitted to take up m her personal assessment 
proceedings an attitude inconsistent with that taken up by her at the time of 
assessment on her as the administratrix of her deceased husband s estate(lO) 

The above principles govern as much the decisions of the Tribunal as of the 
Income tax authorities(lOo) 

In any view of the matter, the admissions made by the assessee m previous 1 
assessment-proceedings are admissible as evidence against him in a subsequent I 
yearfll}'-~~ ' « 

Decisions of Court on reference —In Sanlarahnga Nadar Bros v C I T (12) 
a Full Bench of the Madras High Court dealt with the question as to how far the 


(4) Pethaperumal ChetUar v C I T 1943 
ITR 532 63S 

15) C 1 T v iUwAtilan/ppan ChtUtar 
193vi ITR 208 210 (PC) Corbett v I R 
21 T C 440 45S 470 

(6) Sanlarahnga Radar v C 1 T 4 
ITC 220 243 (Mad) (FB) Kamram 
Qanpat Rai v C 1 T 1941 ITR 332 
337/8 (Pat) Dcohtnanden A Son* y C I T 
4 X T C 39S Tejmal Bhojraj y C I T 
[19 >2] 22 I T R 208 See also Taraehand 
Pohumaly C I T 1930 ITR 312 where 
an assessee taxed as a firm in past years was 
taxed as a llindn undivided family on 
investigation into fresh facts and In ro 
Ram Batta Sita Ram 1947 ITR Cl 86 

itr) A Co v c 1 T 30 


_ Sanlandinja A odor v C I T 4 
ITC 220 2« (M,d) (FB) Km, 

v C 1 T 1941 ITR 332 
J37/S (Pat,) Deokwandtn d. Sant y C I T 
4 I T C 393 Kamlapat Mohlal y C I T 


19o0 ITR 812 819 Tejmal Bhojraj v 
C I T £10523 22 I T R 208 

Pa) Shah A Co v C 1 T 11950) 30 
ITR 618 

(8) llanvtram Bhuramal v C I T 1938 
ITR 290 Contra Kantilal Chimanlal 
Shah v C 1 T [19o4] 26 IT R 303 Sir 
Kameshtcar Singh y C I T 1947 I T R 246 
and Raj Mai Pohar Chand v C I T 1933 
ITR 677 See also Kantram Oanpat Rat 
v C I T 1941 ITR 332 See further 
ante under sec I0(2){«) p 364 f ns (1) (2) 
and (3) 

(9) Dt omh Prasad Singh v C I T 1947 
ITR 16o Cf Sir /LamesAirar SinaA v 
C I T 1947 ITR 246 

(10) In re Charustla Basil 1937 ITR 1 

(10a) Shah A Co y C 1 T [1956] 30 

ITR 618 

(11) Sirdar Bahadur Jndra Stngh v 
C J T 19431 TR 16 31 SecalsoC / T 
v Armj A Rary Store* Ltd [19o7]31ITR 
9*»9 

(12) 4 IT a 226 242/3 
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i principle of res judicata applies to the decisions of the Court on reference under 
ao- 23A ^ sec 05 W hero the question relating to as essment does not vaiy with the income 
o\er> \e'ir hut depends on the nature of the property or any other question on 
which the rights of the parties to he taxed are based, e g, whether a certain property 
, ls trust property or not, it ha 3 nothing to do with the fluctuations m the incom>’, 
such questions if decided by a Court on a reference made to it would be res judicata 
in that the same question cannot bo subsequently agitatedfl 3) But if the question 
l 18 decided by a Court on a reference which depends upon considerations which 
1 may vary from year to year, eg, tho case in which the average valuation had to he 
taken, there could be no question of res judtcala(l4) ' The Supreme Court obser 
{ ved in Subbayya Chcttiar v C 1 T (15) that whero a case is decided mainly with 
reference to the question of onus of proof, the decision most be confined to the year 
j of assessment to which the cose relates and it would be open to the losing party 
‘ to show in future 5 ears by proper ev idence that a different or contrary decision 
<is warranted by the facts of the case 

Estoppel —Where m assessment proceedings commenced against executors 
in respect of income received by them during their administration a receiver who 
was subsequently appointed erroneously applied to the Income-tax Officer to 
substitute his name m place of the executors and the Income tax Officer did so, 
the assessment on the receiver was held to be bad m faw despite the fact that it was 
made at the receivers own request(16) Chakravartti CJ said, “Estoppel is 
not a basis of liability to assessment under the Indian Income tax Act and there 
fore the assessment of a person for an amount of income to which he is a stranger 
cannot be based on the ground that he himself wanted to be assessed on it'(17) 

Agreement betuecn assessee and Department —Any arrangement or agreement 
between the tax paj er and the Income tax authorities prov iding for a basis of 
assessment different m any respect or particular from that laid down m the Act 
would be void and cannot estop either party even if it has been acted upon in the 
past from relying in any year upon the proper construction of the relevant provisions 
of the statute(18) 

“ Protective ’ assessment —See post under sec 46 Recovery under 
protective assessment p 772 


q 23A (i) Where the Income tax Officer is satisfied that tn 

}t>^; I® iQf respect of any previous year the profits and gains 

pa ?i°rto l °up S er tU°on distributed as dividends by any company vntlnn the 
ttiurawn ,ncomeIn turtle months immediately following the expiry of 
that previous year are less than the statutory percentage 
of the total income of the company of that previous year as reduced by 
(a) the amount of income tax and super tax payable by the 
company m respect of its total income, but excluding the 
amount of any super tax payable tinder this section, _ 


(13) Hoy stead v Gomrs of Taxation 1926 
A C 155 

(14) Broken. Bill Proprietary Co v 
Rrofceft Bill Municipal Council 192G AC 
94 In to Ham™ Bar Joint <L Co 194^1 TP 
J30 436 Kamlapat Motilal v C I T 19o0 
IT P SU 

(16) (19511 19 ITR 163 

(16) A sit Kumar Ghosh v C I T f!953) 
24ITR 676 


(17) Ibid at 581 2 

(28) Allahabad Milling Co v C I T 6 
IT C 286 Gresham Life As see Society v 
Atl Gen 7 T C 36 I 11 v Peter McIntyre 
Ltd 12 TC 1006 Anierton A Halstead Ltd 
v Birrell 16 TC 200 207 See also British 
South Africa Co v C I T 1946 ITR 
Soppl 17 30 (PC) Brodies Trustees ▼ 
J It 17 TO 432 441 and Williams v 
Grundy » Trustees 18 T C 271 279 
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(6) the amount of any other tax levied under any laivfor the time S 23A 
being m force on the company by the Government or by a local 
authority m excess of the amount , if any , which has been 
allowed in computing the total income, and 
(c) in the case of a banking company, the amount actually 
transferred to a reserve fund under section 17 of the Banking 
Companies Act, 1949, 

the Income tax Officer shall, unless he is satisfied that, having regard 
to the losses incurred by the company in earlier years or to the smallness 
of the profits made in the previous year, the payment of a dividend or 
a larger dividend than that declared would be unreasonable, make an 
order in writing that the company shall, apart from the sum determined 
as payable by it on the basis of the assessment under section 23, be liable 
to pay super tax at the rate of fifty per cent m the case of a company 
whose business consists wholly or mainly m the dealing m or holding of 
investments, and at the rate of thirty seven per cent m the case of any 
other company on the undistributed balance of the total income of the 
previous year, that is to say, on the total income as reduced by the 
amounts, if any, referred to in clause (a), clause ( b) or clause (c) and 
the dividends actually distributed, if any 

" 4- (2) No order under sub section (1) shall be made ,— 

^ (1/) (i) in the case of a company whose business consists wholly or 

' mainly in the dealing m or holding of investments which has 

distributed not less than ninety per cent of its total income as 
reduced by the amounts, if any, referred to in clause (a), 
clause (6) or clause (c) of sub section (2), or 
(ti) m the case of any other company whose distribution falls short 
of the statutory percentage by not more than five per cent of its 
total income as reduced by the amounts, if any, aforesaid, or 
{in) m any case where according to the return made by a company 
under section 22 it has distributed not less than the statutory 
percentage of its total income as reduced by the amounts, if 
any, aforesaid, but m the assessment made by the Income tax 
Officer under section 23 a higher total income is arrived at 
and the difference in the total income does not arise out of the 
application of the proviso to section 13 or sub section (4) of 
section 23 or the omission by the company to disclose its income 
fully and truly, 

unless the company, on receipt of a notice from the Income tax Ofjiccrfffx 
that he proposes to make such an order, fails to make within three 
of the receipt of such notice a further distribution of its profits and gains 
so that the total distribution made is not less than the statutory percentage 
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S 23A of ike total income of the company as reduced by the amounts, -if any, 
aforesaid 

(3) to (7) Omitted 

l 0 ^ (8) No order shall be made by the Income tax Officer under 

sub section (1) unless the previous approval of the Inspecting 
Assistant Commissioner of Income-tax has been obtained, and the 
Inspecting Assistant Commissioner shall not give his approval to 
any order proposed to be made by the Income tax Officer until he 
has given the company concerned an opportunity of bemg heard 
| o ^ (9) Nothing contained m this section shall apply to any 

company in which the public are substantially interested or to a 
subsidiary company of such company if the whole of the share 
capital of such subsidiary company has been held by the parent 
company or by its nominees throughout the previous year 

Explanation 1 —For the purposes of this section, a company 
’' shall be deemed to be a company in which the public are substantially 

i ) interested— 

(a) if it is a company owned by the Government or in which 
not less than forty per cent of the shares are held by the 
Government, 

(b) if it is not a private company as defined in the Indian 
Companies Act, J9J3 (VII of 1913), and 

( t) its shares (not being shares entitled to a fixed rate of 
dividend, whether with or without a further right to 
participate m profits) carrying not less than fifty per 
* cent of the voting power ha\e been allotted uncondi¬ 

tionally to, or acquired unconditionally by, and were 
throughout the previous year beneficially held by the 
Government or a corporation established by a Central, 
State or Provincial Act or the public (not including 
a company to which the provisions of this section 
appl}) 

Provided that in the case of any such company as 
is referred to in clause ( li ) of Explanation 2, this sub 
clause shall apply as if for the words “not less than 
fiftv per cent”, the words “not less than fortv per 
cent” had been substituted , 

: (tt) the said shares were at any time during the previous 

y ear the subject of dealings in any recognised stock 
exchange in India or were freely transferable by the 
holder to other members of the public, and 
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(tn) the affairs of the company or the shares carrying more S 
than fifty per cent of the total voting power \\ ere at no 
time during the previous year controlled or held by 
less than si\ persons, and m computing the number 
of six persons aforesaid, the Government or any 
corporation established by a Central, State or Pro¬ 
vincial Act or a company to which the provisions of 
this section do not apply shall not be taker into 
account, and persons uho arc relatives of one another 
and persons who are nominees of any other person 
together with that other person shall be treated as a 
single person, the expression “relative” m this context 
meaning husband, wife, lineal ascendant or descendant, 
brother or sister 

Provided that in the case of any such company 
as is referred to in clause (n) of Explanation 2, this 
clause shall applj as if for the words “more than fifty 
per cent”, the words “more than sixty per cent” had 
been substituted 

) Explanation 2— For the purposes of this section, statutory 
•percentage means ,— 

(t) in the case of a company whose business consists 
wholly or mainly in the dealing m or holding of 
investments 

(tt) m the case of an Indian company whose business 
consists wholly in the manufacture or processing 
of goods or in mining or m the generation or 
distribution of electricity or any other form oj 
power 

(m) in the case of an Indian company, a part only of 
whose business consists in any of the activities 
specified in clause (n )— 

(а) in relation to the said part of the company's 
business 

(б) in relation to the remaining part of the 
company's business — 

(1) if it is a company which satisfies the 
conditions specified in sub clause (a) 
of clause (iv) 

(2) in any other case 

the said percentages being applied separately 
with reference to the amounts of profits and 


100 % 

45% 

45 % 

90% 

60% 
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S 23A 


gains* attributable to the tuo parts of the com 
pang’s business aforesaid as if the said amounts 
ucrc respectively the total income of the com 
pany in relation to each of its parts, the amount 
of dividends and taxes also being similarly 
apportioned , for the purposes of sub section (7) 

(tv) in the case of any other company not referred 
to in the preceding clauses ,— 

(a) uherc the accumulated profits and reserves 
(including the amounts capitalised from 
the earlier reserves) representing accumula- 
tions of past profits which have not been 
the subject of an order under sub section 
(2) exceed cither the aggregate of -— 

(1) the paid up capital of the company 
exclusive of the capital , if any, created 
out of its profits and gains which hate 
not been the subject of an order under 
sub-section (1), 

(2) any loan capital ulnch is the property 
of the shareholders, 

or the actual cost of the fixed assets of the 
company, whichever of these is greater 90% 

(b) where sub clause (a) does not apply 60% 

Amendment —This section was completely recast by the Finance Act, 1955 
X The section stood as follows before its amendment by the Finance Act 

1955 

23A Power to assess individual members of certain com¬ 
panies •—(1) Where the Income tax Officer is satisfied that in respect of any 
previous year the profits and gams distributed as dividends by any company 
up to the end of the sixth month after its accounts for that previous year are 
laid before the company m general meeting are less than sixty per cent of the 
assessable income of the company of that previous year as reduced by the amount 
of income tax and super tax paj able by the company in respect thereof he shall 
unless he is satisfied that having regard to losses incurred by the company in 
earlier years or to the smallness of the profit made the payment of a dividend 
or a larger dividend than that declared would be unreasonable make with the 
previous approval of the Inspecting Assistant Commissioner an order m 
writing that the undistributed portion of the assessable income of the company 
of that previous year as computed for income tax purposes and reduced by the 
amount of income tax and super tax payable by the company u respect 
thereof shall be deemed to have been distribute d as dividends amongst the 
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shareholders as at the date of the general meeting aforesaid, and thereupon S 23A 
the proportionate share thereof of each shareholder shall be included in the 
total income of such shareholder for the purpose of assessing his total income 

Provided that when tho reserves representing accumulations of past 
profits which have not been the subject of an order under this sub section 
exceed the paid up capital of the company, together with any loan capital 
which is the property of the shareholders, or the actual cost of the fixed assets 
of the company whichever of these is greater thts section Bhall apply as if 
instead of the words “sixty per cent” the words ‘one hundred per cent” were 
substituted 

Provided further that no order under this sub section shall be made where 
the company has distributed not less than fifty five per cent of the assessable 
income of the company as reduced by the amount of income tax and super tax 
payable by the company in respect thereof, unless the company on receipt 
of a notice from the Income tax Officer that he proposes to make such an 
order, fails to make within three months of the receipt of such notice a further 
distribution of its profits and gams so that the total distribution made is not 
less than Bixty per cent of the assessable income of the company of the previous 
year concerned as reduced by the amount of income tax and super tax payable 
by the company in respect thereof 

Provided further that this sub section shall not apply to any company 
in which the public are substantially interested or to a subsidiary company 
of such a company if the whole of the share capital of such subsidiary company 
is held bj the parent company or by the nominees thereof 

Explanation —For the purpose of this sub section — 
a company shall be deemed to bo a company in which the public are 
substantially interested if shares of the company (not being shares entitled to a 
fixed rate of dividend, whether with or without a further right to participate 
in profits) carrying not less than twenty five per cent of the voting power 
have been allotted unconditionally to or acquired unconditionally bj and are 
at the end of the previous year beneficially held by the public (not including 
a company to which the provisions of this sub section apply), and if any such 
shares have in the course of such previous year been the subject of dealings 
in any stock exchange in the taxable territories or are m fact freely transferable 
by the holders to other members of the public 

(2) The Inspecting Assistant Commissioner shall not give his approval 
to any order proposed to be passed by the Income tax Officer under this section 
until he has given the company concerned an opportunity of being heard 

(3) (f)**** 

(ti) Where the proportionate share of any member of a company in the 
undistributed profits and gains of the company has been included 
m his total income under the provisions of sub section (1) the tax 
payable in respect thereof shall be recoverable from the company, 
if it cannot he recovered from such member 

(***) Where tax is recoverable from a company under this sub section, 
a notice of demand shall be served upon it in the prescribed form 
showing the sum so payable and such company shall be deemed to be 
the assesses in respect of such sum for the purposes of Chapter VI 


37a 
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(4) Where tax has been paid m respect of any undistributed profits and 
gams of a company under this section, and such profits and gams are subse 
quently distributed in any year, the proportionate share therein of any member 
of the company shall be excluded in computing his total income of that year 

(5) When a company is a shareholder deemed under sub section (1) to 

have received a dividend, the amount of the dividend thus deemed to have 
been paid to it shall be deemed to be part of its total income for the purpose 
also of the application of that sub section to distributions of profits by that 
company , 


II The present sub secs (I) and (2) were substituted for the following sub 
sections by the Finance (No 2) Act, 1957, with effect from the 1st April 19o7 

* (1) Subject to the provisions of sub sections (3) and (4) where the 
Income tax Officer is satisfied that m respect of any previous y ear the profits 
and gams distributed as dn idends by any company within the twelve months 
immediately following the expiry of that previous year are less than sixty 
per cent of the total income of the company of that previous year as reduced 
by— 

(a) the amount of income tax and super tax payable by the company in 
respect of its total income but excluding the amount of any super tax 
payable under this section, 

(b) the amount of any other tax levied under any law for the time being 
in force on the company by the Government or by & local authority 
m excess of the amount, if any which has been allowed in computing 
the total income and 


(c) in the case of a hanking company, the amount actually transferred to 
a reserve fund under section 17 of the Banking Companies Act 1949 
(X of 1949) 

the Income tax Officer shall, unless he is satisfied that having regard to losses 
incurred by the company m earlier years or to the smallness of the profits made 
in the previous year the payment of a dividend or a larger dividend than that 
declared would be unreasonable make an order in writing that the company 
shall, apart from the sum determined as payable by it on the basis of the assess 
ment under section 23 be liable to pay super lax at the rale of eight annas in 
the rupee in the case of a company whose business consists wholly or mainly in the 
dealing tn or holding of investments and at the rate of four annas in the rupee 
the case of any other company on the undistributed balance of the total income 
of the previous year, that is to say on the total income reduced by the amounts, 
if any, referred to in clause(a) clause(6) or clause (c) and the dnidends actually 
distributed, if any 


Provided that— , , ,, 

(a) m the case of a company whose business consists wholly or mainly in 
V ' the dealing m or holding of investments and 

in the case of any other company where the accumulated profits and 
1 reserves (including the amounts capitalised from the earlier reserves) 
representin'* accumulations of past profits which have not been the 
subject of an order under this sub section exceed either the aggregate 

the paid up capital of the company exclusive of the capital \ d 
1 any created out of its profits and gams which have not been the 
subject of on order under this sub section and 
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shareholders as at the date of the general meeting aforesaid, and thereupon 
the proportionate share thereof of each shareholder shall be included m the 
total income of such shareholder for the purpose of assessing his total income 

Provided that when the reserves representing accumulations of past 
profits winch have not been the subject of an order under this sub section 
exceed the paid up capital of the company, together with any loan capital 
which is the property of the shareholders or the actual cost of the fixed assets 
of the company whichever of these is greater, this section shall apply as if 
instead of the words “sixty per cent” the words ‘ one hundred per cent” were 
substituted 

Provided further that no order under this sub section shall be made where 
the company has distributed not less than fifty fi\ e per cent of the assessable 
income of the company as reduced by the amount of income tax and super tax 
payable by the company in respect thereof, unless the company, on receipt 
of a notice from the Income tax Officer that he proposes to make such an 
order, fails to make within three months of the receipt of such notice a further 
distribution of its profits and gams so that the total distribution made is not 
less than sixty per cent of the assessable income of the company of the pre\ ious 
year concerned as reduced by the amount of income tax and super tax payable 
by the company m respect thereof 

Provided further that this sub section Bhall not apply to any company 
m which the public are substantially interested or to a subsidiary company 
of such a company if the whole of the share capital of such subsidiary company 
is held by the parent company or by the nominees thereof 

Explanation —For the purpose of this sub section — 
a company shall be deemed to be a company m which the public are 
substantially interested if shares of the company (not being shares entitled to a 
fixed rate of dividend, whether with or without a further right to participate 
m profits) carrying not less than twenty fivo per cent of the voting power 
have been allotted unconditionallj to, or acquired unconditionally by, and are 
at the end of tho previous year beneficially held b) tho public (not including 
a company to which tho provisions of this Bub section apply) and if any such 
shares have m tho course of such preyions year been the subject of dealings 
in any stock exchange in tho taxable territories or are m fact freely transferable 
by tho holders to Other members of tho public 

(2) Tho Inspecting Assistant Commissioner shall not give his approval 
to any order proposed to bo passed by tho Income tax Officer under this soction 
until he has given tho company concerned an opportunity of being heard 

(3) (,-)**♦• 

(tt) "Where the proportionate sliaro of any member of a companj in tho 
undistributed profits and gains of tho company has been included 
m his total income under tho provisions of sub section (1) tho tax 
payable in respect thereof shall bo recoverable from tho company, 
if it cannot bo recovered from such member 

M Where tax is recoverable from a companj under this sub section 
a notice of demand shall bo served upon it m tho prescribed form 
showing tho sum bo payable and such company shall be deemed to be 
the assesseo in respect of such sum, for the purposes of Chapter VI 


23A 


37a 
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• 23A (4) Where tar has been paid m respect of any undistributed profits and 

gains of a company under this section, and such profits and gams are subse 
quently distributed in any y ear, tho proportionate share therein of any member 
of tho company shall bo excluded in computing his total income of that year 

(5) W hen n company is a shareholder deemed under sub section (1) to 
have received a dividend, the amount of tho dividend thus deemed to have 
been paid to it shall bo deemed to bo part of its total income for the purpose 
also of tho application of that sub section to distributions of profits by that 
company 

II The present sub secs (1) and (2) were substituted for the following sub¬ 
sections by the Finance (No 2) Act, 19o7, with effect from tho 1st April 19o7 

* (1) Subject to the provisions of sub sections (3) and (4) where the 
Income tax Officer is satisfied that in respect of any previous year the profits 
and gains distributed as dividends by any company within the twelve months 
immediately following tho expiry of that previous year are less than sixty 
per cent of the total income of the company of that previous year as reduced 
by— 

(а) the amount of income tax and super tax payable by the company in 
respect of its total income, but excluding the amount of any super tax 
payable under this section, 

(6) the amount of any other tax levjed under any law for the time being 
in force on the company by the Government or by a local authority 
m excess of the amount if any, which has been allowed m computing 
the total income and 

(c) in the case of a hauling company, the amount actually transferred to 
a reserve fund under section 17 of the Banking Companies Act 1949 
(X of 1949) 

the Income tax Officer shall, unless he is satisfied that having regard to losses 
incurred by the company in earlier years or to the smallness of the profits made 
m the previous year the payment of a dividend or a larger dividend than that 
declared would be unreasonable make an order in writing that the company 
Bhall apart from the sum determined as payable by it on the basis of the assess 
ment under section 23 be liable to pay super tax at the rate of eight annas in 
the rupee m the case of a company whose business consists wholly or mainly in the 
dealing in or holding of investments and at the rate of four annas m the rupee 
in the case of any other company on the undistributed balance of the total income 
of the previous year that is to say on the total income reduced by the amounts 
if any referred to in clause (o) clause (b) or clause (c) and the dividends actually 
distributed, if any 
Provided that— 

(c) in the case of a company whose business consists wholly or mainly in 
the dealmg m or holding of investments , and 

(б) in the case of any other company uhere the accumulated profits and 
reserves (including the amounts capitalised from the earlier reserves) 
representing accumulations of past profits which have not been the 
subject of an order under this sub section exceed either the aggregate 

of—- 

(t) the paid up capital of the company exclusive of the capital if 
any created out of its profits and gains which have not been the 
subject of an order under this sub section and 
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(tt) any loan capital winch, is the property of the shareholders, S 23A 
or the actual cost of the fixed assets of the company, whichever of 
these is greater, 

this section shall apply as if for the words ‘sixty per cent of the total income’, 
wherever they occur, the words ‘the whole of the total income’ had been 
substituted 

(2) No order under sub section (1) shall be made— 

(t) m the case of a company referred to in clause (a) of the proviso to 
that sub section which has distributed not less than ninety per cent of 
its total income as reduced by the amounts, if any referred to in 
clause (a), clause (6) or clause (c) of that Bub section, or 
(it) in the case of any other company which has distributed not less than 
fifty five per cent of its total income as reduced by the amounts if any, 
aforesaid, or 

(in) m any case where according to the return made by a company under 
section 22 it has distributed not less than sixty per cent of its total m 
come as reduced by the amounts if any aforesaid but in the assess 
ment made by the Income tax Officer under section 23 a higher total 
income is armed at and the difference m the total income does not 
arise out of the application of the proviso to section 13 or sub section 
(4) of section 23 or the omission by the company to disclose its total 
income fully and truly, 

unless the company, on receipt of a notice from the Income tax Officer that he 
proposes to make such an order, fails to make within three months of the receipt 
of such notice a further distribution of its profits and gains so that the total dis 
tribution made is not less than sixty per cent of the total income of the company 
of the relevant previous year as reduced by the amounts if any aforesaid ’ 

III The following sub sections were omitted by the Finance (No 2) Act, 

1957, with effect from the 1st Apnl, 1957 

‘‘(3) "Where on an application presented to him m this behalf by a com¬ 
pany within the period of twelve months referred to m sub section (1) or within 
the period of three months referred to in sub section (2), the Commissioner of 
Income tax is satisfied having regard to the current requirements of the com 
pany s business or such other requirements as may be necessary or advisable 
for the maintenance and development of that busmess the declaration or pay¬ 
ment of a dividend or a larger dividend than that proposed to be declared or 
paid would be unreasonable, he may reduce the amount of the minimum distn 
bution required of that company under sub section (1) to such figure as he may 
consider fit and further determine the period within which such distribution 
should be made 

(4) If any company, being an Indian company engaged in the manu 
facture or processing of goods or in mining or in the generation or distribution 
of electricity or any other form of power is dissatisfied with the decision of the 
Commissioner of Income tax under sub section (3) it may, by application m 
the prescribed form made within thirty days of the date on which such decision 
is communicated to it and accompanied by a fee of one hundred rupees require 
the Commissioner of Income tax to refer the matter to a Board of Beferees 
consisting of tno officers of the Central Government not below the rank of 
Joint Secretary appointed in this behalf by the Central Government, and the 
Board of Beferees may, after giving the companv an opportunity of being 
heard, confirm, cancel or vary the order of the Commissioner of Income-tax 
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(5) The decision of the Commissioner of Income tax under sub section (3) 
or of the Board of Referees under sub section (4), as the case may be, shall be 
final as respects matters concluded by it and no appeal shall he to the Appellate 
Assistant Commissioner of Income tax or to the Appellate Tribunal and no 
reference shall he to the High Court in respect of such decision 

(6) Where in respect of any one or more of the three previous years imme 
diately preceding the previous year the profits and gams distributed as divi 
denda by a company are m excess of sixty per cent of its total income of the 
relevant previous year as reduced by the amounts if any, referred to m clause 
(a), clause (6) or clause (c) of sub section (I), but in respect of the previous year 
the profits and gains distributed as dividends by it are less than sixty per cent 
of its total income similarly reduced so much of the said excess if any, as has 
not been adjusted under this sub section m a preceding y ear, shall be taken into 
account in determining whether an order under sub section (I) should be made 
m respect of the previous year 

(7) The provisions of sub section (6) shall apply to the profits and gains 
of a previous year not earlier than the previous year relevant to the assessment 
year ending on the 31st day of March, 1957, but in the application of that sub 
section to the profits and gams of the previous year relevant to the assessment 
year endmg on the 31st daj of March 1957 that sub section shall be construed 
as if for the word “three" the word ‘one* had been substituted, and in its 
application to the profits and gams of the previous year relevant to the assess 
ment year ending on the 31st day of March, 1958 as if for the word three’, 
the word ‘two had been substituted 


IV The other amendments have been noted in the bare text of the Act, 
Vol II pp 64 7 

Position under the old section before 1955 —Since for some years to 
come cases are likely to arise which will ha\e to be decided with reference to 
the old section as it stood before the amendment m 1955 it is thought desirable 
to note here the principles underlying the old section with the relevant case law 
which have no longer any application under the new section Those cases under 
the old section which still apply are noted in their appropriate places in the com 
mentary to the present section 

Where the whole ot a portion of a company s net income of the previous year 
was not distributed as dividends, tho Income tax Officer was bound in the circum 
Btances specified in the section to maho an order in writing that the undistributed 
income of the company should be deemed to hav e been distributed amongst the 
shareholders and thereupon the proportionate share thereof of each shareholder was 
included vn the total income of such shareholder for the purpose of assessing his 
total income The Income tax Officer had to apportion the undistributed profit 
among the shareholders who would have received it and m the proportions m 
which they would have recened it if the whole amount had been distributed by 
the company by way of dividend in accordance with the rights of the members as 
defined in the Memorandum and Articles of Association of the company(19) 

Thus this section in effect created fictional or notional dividend income which 
^as not in fact received by t he sharcholder(20) The notional dividend was deemed 

1191 The decision to the contrary m I It stall be made in accordance with 

T j p fl Finance Trust Ltd 28 TO 209 
mill HI was based upon tho different 
wording oftfio fir,. Snhndnl. .o lb. Engtab 
Fraance Act 1022 Tho apportionment 


shall be made 

the respective interests of the member* 

(20) S C Camballa v C I T 19«8 
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to have teen distributed as on the date on which the accounts of the previous year S 23A 
were laid before the company in general meeting 

An order made under this section was not itself an order of assessment It 
had to be followed by an assessment on the shareholder either under sec 23 or 
under sec 34 before the shareholder could be held liable to pay tax m respect of 
the notional dividend mcome(21) Under the terms of the section the artificial 
or notional income created by this section had to he included m the total mcome 
of the registered shareholder, it could not be included, according to the Bombay 
High Court, in the total mcome of the beneficial owner of shares where the share 
holder was found to be merely a benamidar(22) Where a share Btood registered 
in the names of two or more persons it was the registered holders treated as an 
association of persons who were regarded as the shareholder within the meaning 
of this section and who were assessed accordingly, irrespective of the question 
whether one of the registered holders was the beneficial owner of the entire interest 
m the share(23) 


Where the proportionate share of any member of a company in the undis 
tnbuted profits of the company had been included in his total mcome under 
the provisions of the old section the tax payable m respect thereof could be 
recovered from the company if it could not be recovered from such member (old 
sub sec (3)) 

Where the tax had been paid, either by the shareholder or by the company 
in case of default by the shareholder in respect of any undistributed profits of the 
company, and such profits were distributed m any subsequent year the proportion 
ate Bhare therein of the shareholder had to be excluded in computing his total 
mcome of that year (old Bub sec (4)) 

Where the assessment of a company in whose case an order under sec 23A 
wa3 made was modified, cancelled or varied in appeal revision or any other pro 
ceeding, any consequential recomputation of the shareholders total mcome could 
be made under Bee 35(1) read with sec 35(7) as if it were a rectification of a mistake 
apparent from the record 

Limitation —The Bombay High Court held m Sir Kasturchand Ltd v 
GIT (24) that there jras no provision in the Act laying down any time limit 
after which an order under the old sec 23A would be hatred and that the period 
of limitation laid down in sec 34 which applied to assessments made under secs 23 
and 34 did not apply to orders under this section(24o) But the indirect time 
limit for an order under the old section was provided by the fact that the conse 
quential assessment order on the shareholder in respect of his notional dividend 
income had to be made within the time limits laid down m sub secs (I) and (3) 
of sec 34 The time limit of four years laid down in those sub sections applied 
and had to be computed from the end of the assessment year to which the notional 
dividend mcome related and for which the assessment was sought to bo made 
The decision of the Bombay High Court in havxnchandra Zlafatlal v C I T (25) 


(21) A atunchandra 21 of allot v C J T 
[1955] 27 3 T R 245 Spencer v I T 0 
[19o7] 31 I T R 107 

(22) C Cambatla v C I T 1946 
ITR 748 757 For other cases on the 
point that shareholder means the person 
m whose namo the shares stand in the share 
register of the company see Shree Shakti 
Mills Ltd v C I T 1948 ITR 187 
Jalvram Bhihilal v C I T [19o2]2_ITR 
490 Bikaner Trading Co v C 1 T [1953] 


24 IT R 419 and Hindustan Investment 
Corpn Ltd v C I T [19^5] 27 ITR. 
202 Cf Penang A General Investment 
Trust IXi v I R 25 T C 219 (IIL.) where 
the shareholders were trustees 

(23) Supra 1948 ITR 748 

(24) 1949 ITR 493 493 

(24a) Followed in J A Cotton Spg A 
n tg Co Ltd v C I T [19^] 28ITR. 
78 

(25) [195o] 27 IT R 245 
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to the effect that limitation for the assessment on the shareholder began to run 
from the end of the year in which the order under sec 23A was made was, it is 
submitted, incorrect (25c) It overlooked the express language of sec 34(1) which 
specifically provided that limitation for the issue of a notice commenced from the 
end of that assessment year for which the assessment was sought to be made and, 
secondly, it overlooked the principle that a legal fiction had to be carried to its 
logical conclusion(l) The legal fiction enjoined by the old sec 23A(1) was that 
the profits must be deemed to ha\ e been distributed as dividends amongst the 
shareholders as at the date of the general meeting” Carrying this legal fiction 
to its logical conclusion, the position was exactly the same as it would have been 
if dividend had been actually distributed at the date of the general meeting 

v Object and scheme —This section is a procedural and not a charging 
|section(2) and is mandatory in terms(3) It applies only to companies m which 
j»the public are not substantially interested For the purposes of this section it is 
^immaterial whether the company is an Indian company or incorporated abroad 
I This section is not ultra vires the Constitution^) 


/ The object of this section is to prevent avoidance of super tax by the share 
^holders of a company in which the public are not substantially interested The 
rates of super tax applicable to companies are much lower than the highest rates 
[applicable to other assesseea The income tax paid by the company is deemed to 
ha\e been paid on behalf of the shareholders but the shareholders have to pay 
super tax again in respect of the dividends even if the dividends are paid out of 
profits which have borne super tax in the hands of the company(4) An individual 
might a\ oid the high incidence of super tax by transferring to a private limited 
company, in return for shares, the source of his income and by securing that, 
instead of any dividends being declared, the profits made by the company should 
be allowed to accumulate in the hands of the company and should be ultimately 
distributed in a capital form by creating bonus shares which are not assessable 
as mcome in the hands of the shareholders^) This section aims at foiling an 
attempt to avoid super tax by such means But the section would applj even if 
in a given case there is no intention to evade super tax(6) 

Further, by virtue of the definition of dividend m sec 2(GA) the accumulated 
profits would attract tax when they reach the shareholder in certain capitalised 
forms, and similarly any distribution made to shareholders on liquidation out of 
the accumulated profits of all past years would also be chargeable as dividend 
income Thus the scope for avoidance of super tax by using the cloak afforded 
by company law is now very restricted and the members of a private limited 
company are m little more advantageous position than the partners of a 

finn(7) ___ 

. ” ITP 107 

(4) See ante under sec 10(2) Grossing 
up of dividend p 437 

(5) Thomas laltonnt Lid v I It 21 
TO 323 34a (II L.) 1943 ITR SuppI 
50 53 Penang t Central Investment Trust 
Lid v / R 25 T C 219 243 (H L ) Dovtd 
Cartato d Sons Ltd X I R II TC DC 
118 See ante under *ce 2(0 \) Boons 
eharea p 40 

(C) Hand Cartato d Sons Ltd r 1 R 

n Taco 

(7) See Totem Steam Ronyalton Co Ltd 
v I P 24 T C. 57 07 (C A ) 


(25a) The Mad. IT C left the question 
open in Spencer v 1 T 0 [I0a7J3l ITR 
107 13a 

(1) Slate of PombatJ V Pandurany Vtna 
vat Chaphattar 10o3 fa ait 773 Ttlu ram 
Ja,n A Co v C I T ri955] 27 IT1 
04 C 1 T r Protap Singh Bahadur (IOaOJ 
301TJI 4S4 493 

(2) S C Camlalla v C 1 T 131C 
IT B "4S A artneAandra Mafatlal r 
C I T (I0o5]27 ITR 24a 2oa 

(3) Supra 1310 ITP "48 7*>7 8 

(3a) Pioneer Motors Ltd r C I T [19a($] 
20 IT It 73 Spencer r / T O [I0a7] 31 
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If the company fails to distribute by way of dividend the minimum amount S 23A 
required to be distributed by the section, the company has to pay additional super¬ 
tax at the prescribed rate on its undistributed balance of profits 

Cumulative conditions —The Income tax Officer s power to make an 
order under this section levying additional super tax on the undistributed balance 
of profits of a company, is subject to the following cumulative conditions — 

I The section does not apply to (a) any company in which the public are 
substantially interested or (6) a subsidiary company of such company if 
the whole of the share capital of such subsidiary company has been held 
by the parent company or its nominees throughout the previous year 

II The company should have distributed by way of dividends within the 
twelve months immediately following the expiry of the accounting year 
less than the statutory percentage of its total income of the accounting year 
(and not the income shown by the company s accounts(7a)) as reduced by 
the amount of taxes payable by the company and, m the case of banking 
companies the amount actually earned to a reserve fund under statutory 
compulsion 

III The Income tax Officer should not make an order under this section if he 
is satisfied that having regard to (a) the losses incurred by the company m 
earlier years or (&) the smallness of the profits made m the accounting year, 
the pavment of a dividend or a larger dividend than that declared would 
be unreasonable 

IV Before making the order the Income tax Officer should obtain the previous 
approval of the Inspecting Assistant Commissioner 

V The Inspecting Assistant Commissioner should give the company an oppor 
tumty of being heard before giving his approval to any order proposed to 
be made by the Income tax Officer under this section 
These conditions are considered below seriatim 

The Finance Act, 1955, had introduced sub secs (3) (4) and (5), the effect 
of which was that no order could be passed by the Income tax Officer under this 
section in cases where having regard to the requirements of the company s business 
the Commissioner or the Board of Referees had relaxed the provisions of the 
section in favour of the company But those sub sections granting power to the 
Commissioner and to the Board of Referees to relax the provisions of this section 
have now been deleted by the Finance (No 2) Act, 1957 

I Companies in which the public are substantially mterested 
and subsidiary companies — Sub-sec (9) and Explanation 1 —This section 
does not apply 

(а) to any company w which the public are substantially interested, or 

(б) to a subsidiary company of a company in which the public are substantially 
mterested provided the tchole of the share capital of such subsidiary 
company has been held by the parent company or its nominees through 
out the previous year (sub sec (9)) 

Explanation 1 to sub sec (9) defines tho expression ‘a company m which 
the public are substantially interested (8) First, it means a company owned by 
the Government or in which not less than forty per cent of the shares are held by 

(7a) J A Colton Spg A IFty Co Lid 
v C I T (19o5J 2SIT R 78 
(8) For the definition of such & company 


in tho old section see Hul^eetingh £ 
Son* Ltd v C 1 T IMS ITR C53 
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tho Government (Tim Government may lx> cither the Centra! or a State Govern 
ment of India hut not a foreign Government^)) Secondly, it means a company 
which fulfils all tho following four conditions — 

(0 Tho company should not be n private company as defined in the Indian 
compinv law 

('0 I ta shares (other than shares entitled to n fixed rate of dividend) carrying 
nt least fifty per cent of tho voting power should have been allotted nn 
conditional^ to, or acquired unconditionally by and should have been 
throughout the previous year beneficially held by the Government or a 
corporation established |iv a Central, State or Provincial Act or the public 
(not including a company to which tho provisions of sec 23A apply) 
The requirement regarding fifty per cent share holding by tho public is 
reduced to forty per cent in cases of Indian companies engaged wholly 
in tho manufacture or processing of goods or m mining or m the genera 
tion or distribution of electric energy or nny other form of power 
(in') The shares of tho company should cither (a) have been at any time daring 
tho previous year the subject of dealings in any recognised stock exchange 
in India or (l) be freely transferable by tho holder to other members of 
tho public 

(ie) The affairs of tho company should have been controlled throughout the 
previous year by at least six persons and tho shares of the company cany 
mg moro than fifty per cent of the total voting power should at no time 
during tho previous year be field by less than six persons In computing 
tho number of six persons the Government or any corporation established 
by a Central Stato or Prov incial Act or a company to which tho provisions 
of this section do not apply, should not bo taken into account and persons 
related to one another as husband, wife, lineal ascendant lineal descendant, 
brother or sister, aro treated as a single person, and likewise a person 
and his nominees aro treated as a single person In the caso of Indian 
companies engaged wholly in tho manufacture or processing of goods 
or in mining or m tho generation or distribution of electric energy or 
any other form of power this condition is to bo read as if for tho words 
‘ more than fifty per cent tho words more than sixty per cent had 
been substituted 


Where under the Articles of Association there was an obligation on the holder 
of each ordinary share to make a deposit with another company, the deposit being 
not repayable for a period of seven years, and tho shares were not transferable to 
a non member without the express permission of the directors it was held that the 
company was not one in which the pubbe were substantially interested and fell 
within the ambit of this section(lO) 

‘The public’ —Cl (&)(*) of Explanation 1 —The Explanation expresalv 
provides that the word public w the second condition set out above does not 
include a company to which the provisions of this section apply Therefore shares 
held by only those companies which are exempted from the operation of this 
section by sub sec (9) are regarded as held by members of the public(Il) 

It is immaterial whether the shares are acquired for valuable consideration or 
without any consideration by any member of the public nor does blood 
relationship^) between shareholders necessarily militate against the position 


(9) Cf Central Exchange Banl Ltd 
C 1 T [1955] 27 IT R 167 
(IQ) Ilulheesmqh it Sons Ltd v C I * 
1946 ITP 653 


(11) Shree Changdeo Sugar Mills Ltd r 
C I T [1956]301 TP 417 

(12) C 1 T v Bjardal [195^} 28 IT B 
25 (P C) 
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that the Bhares are held by the public Thus whero an individual controlling a 
company gifted some of hia shares unconditionally to his niece over whom he had 
no control, it was held that the shares so gifted to the niece were acquired 
unconditionally by tho public(13) 

Regarding the meaning of tho expression “the public” in the Explanation, the 
Bombay High Court laid down the following propositions in Raghuianshi Mills Ltd 
v C I T (14) 

(а) Tho word “public” is used m contradistinction to the directors(15) 

(б) Any shareholder whoso voting power is controlled by the directors would 
not be a member of tho public, provided there is a finding of actual 
control and not mere possibility of control 

(e) The mere fact that a shareholder is a relative of a director or is connected 
with the business of the company, or is a partner m the firm or share 
holder in tho company which is tho managing agent, would not, m the 
absence of a finding of de facto control by the directors make such a 
shareholder any the less a member of the pubhc 
Tho third proposition is substantially correct (except for the reference to 
directors) But, it is submitted, the first proposition is incorrect and the second 
inaccurate being contrary to the principles laid down by the Privy Council in the 
later case of 0 1 Tv Bjordal{ 16) Construing identical words of a Uganda 
Ordinance the Privy Council laid down that the expression “the public” is used 
m contradistinction to the member or group of members who have control of the 
company by their toting power 51 being the figure of percentage requisite to 
confer a controlling interest and that the expression the public is not used tn 
contradistinction to the directors of the company Their Lordships can find no 
reason for holding that shareholders cease to be members of ‘the public* because 
they have become directors” In that case a single individual held more than 
fifty per cent of the voting power and had thus a controlling mtercst in the company 
of which he was a director His brother who was also a director and a substantial 
shareholder was held to bo a member of the pubhc in the absence of anything to 
indicate that he was acting in concert with the other brother Neither the fact 
that he was a director nor the fact that he was a brother of the individual having a 
controlling interest in the company, negatived his right to be regarded as a member 
of the public Their Lordships further observed that if he or any other share 
holders had been Bhown to have acted in concert with the individual having a 
controlling interest in the company they would have fallen into a group holding 
the controlling interest and would not have been regarded as members of the public 

Controlled or held by less than six persons ”—Cl (6) (n*) of Expln 1 — 
Though relationship is immaterial for the purpose of determining whether share 
holding is by the public , certain types of relationship are material for the pur 
poses of cl {&)(«*) of Expln 1 which requires that the controlling mterest in the 
company must not be held by less than six persons and which treats certain relations 
as a single person A company which satisfies cl (6)(t) of Expln 1 as regards the 
minimum share holding by the pubhc would yet not be regarded as a company 
m which the pubhc are substantially interested if the controlling mterest m the 
company at any time during the previous year was vested m less than six persons 
As stated above the conditions set out in cl (6) of Expln 1 are cumulative and not 
alternative 

(13) Talem Steam Navigation Co Ltd (15) Cf Totem Steam Navigation Co Ltd 

v I R 24 T C 57 (C A) v / Jt 24 TC 57 67 (C A ) 

(14) [1953] 24 ITR 333 (16) [1955]28ITR 2u 
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The companies hit by this clause may compendiously be described, and are 
hereafter referred to as ‘ controlled companies” Since "controlled companies’ 
are regarded by Expln 1 as companies in which the public are not substantially 
interested, sec 23A applies to such companies Two alternative tests of control 
are provided by this clause, and if cither test is satisfied the company would be a 
‘ controlled company” 

The first test is based on the control of the affairs of the company If the 
affairs of the company were at any time during the previous year controlled by 
less than six persons, the companv would be regarded as a "controlled company’ 
“Control ’ m this section bears a different meaning from the meaning it bears in 
sec 4A m which control means “the head and seat and directing power”as a 
factor determining the residence of the company (See ante under sec 4A, pp 
248 52) In this section "control is used in a much wider sense and signifies 
direct or indirect control by votmg power or otherwise over the affairs of the 
company The usual mode of exercising control over a company s affairs is by 
possessing more than fifty per cent of the votmg power But even if a body of 
less than six persons do not have control of the company by voting power they 
may ne\ ertheless control the company by virtue of special provisions in the Articles 
of Association and in that event it would still be a ‘controlled company” attracting 
the provisions of this section It is not necessary that the number of directors should 
be at least six, because control in this section does not necessarily mean control by 
the directors The control of the company s affairs contemplated by this section 
(unlike the English statute) is de facto and not de jure control(17) But the mere 
holding of shares carrying the greater portion of the \ oting power is enough for the 
purposes of the second test considered below and for the purposes of that test it 
would not be necessary to prove de facto control by the shareholders commanding 
the greater portion of the votmg power 

The second test of control is the test of share holding The company would 
be a controlled company if shares carrying more than fifty per cent of the total 
votmg power were at any time during the accounting year held by less than six 
persons The figure of fifty per cent has been selected because 'a member or 
group of members holding fifty one per cent of the votmg power would succeed m 
fulfilling his or their wishes with regard to the ordinary resolutions which come up 
before meetings of shareholders They would generally have a dominant voice 
m the election of directors when such elections fell due Although they would not 
be able without support from others to secure the passing of a special resolution 
nevertheless they would be able to resist a special resolution which was not m 
accordance with their wishes They would be able generally to control the com 
panv though their capacity to do so would not be as ample as that accompanying 
the po^spssion of seventy five per cent of the \ oting power (18) This provision 
which makes share holding a distinct and separate test of control is intended to 
defeat any scheme whereby less than six persons who have a controlling interest 
m the capital of the company seek to circumvent the section by giving control 
of the affairs of the company to six or more persons 

After the amendment made b) the Finance (Ao 2) Act 1057 share holding 
b> a company in which the public are substantially intcre ted and to which 
consequently tbis section does not apply should be disregarded m considering 
whether more than fifty per cent of the shares ore held bj Jess than six persons 
The result is that by the test of share holding the company can in no case be 
regarded os o controlled company if shares carrying at least fifty per cent of the 


(17) Cf otv!« under eec 4A D« facto 
control p 240 


(18) C J T v Ujordal [10^] 1 All 
FK 401 405 (rC) [1055] 2S IT R 25 
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total voting power are held by one or more companies in which the public are S 23A 
substantially interested 

II Distribution of statutory percentage of total income — Sub sees 
(1) and (2) and Ex pin 2 —-The Income tax Officer has to ascertain how much of the 
profit of the previous jear has been distributed as dividends by the company 
within the tweh e months immediately following the expiry of that previous year 
If the sum distributed as dividends among all tbe classes of shares amounts in the 
aggregate to less than the statutory percentage of the “total income” of the com 
pany of the previous year as reduced b} the three items mentioned in sub sec (1) 
that sub section would come into operation For the purposes of this calculation, 
it is the total income of the company as defined by this Act which has to be taken 
into consideration, and not the profits as Bbown bj tbe profit and loss account 
Further, the total income must first bo reduced by (a) the amount of income tax and 
super tax payable by tbe company (excluding the amount of any super tax payable 
under this section) (6) the amount of any other tax levied on the company by the 
Central or n State Government m India or bj a local authority and not allowed in 
computing the total income, and (c) in the case of a banking company the amount 
actually transferred to a reserve fund under sec 17 of the Banking Companies Act 
1949 —and the statutory percentage Bhould be calculated on such reduced income 
which may be referred to for convenience as “the net income If the company a 
total income of the prev ious year was ml, this section would not apply(20) 

The payment of a loan to a shareholder which is taxable m his hands 
under sec 2(6A)(e) a3 dividend would amount to distribution of dividend within 
the meaning of this section 

This section would apply not only where the dividend distribution represents 
less than the statutory percentage of the company s ‘net income’ but also where no 
dividend is distributed at all(21) This is made clear by the words in sub sec (1) 

* the payment of a dividend or a larger dividend than that declared would be 

unreasonable ,’ which are considered below 

If a company pays its shareholders a dividend on condition that the share 
holders should pay back the amount of the dividend to the company by way of 
a loan that would be no payment of dividend at all within the meaning of this 
section Buch a condition would negative the idea of a genuine distribution of the 
company s profits(22) 

The order contemplated by this section is to the effect that the additional 
super tax should be levied on the entire undistributed balance of tbe net income 
of tbe company and not merely on so much of it as is necessary to bring up the 
distribution to the statutory percentage of the net income Thus the position is 
that if the company voluntarily distributes as dividends at least the statutory 
percentage of its net income no order can be made under this sub section, whereas 
if the company distributes less than the statutory percentage, the entire imdistn 
bated balance of the net income would attract the additional super tax * This 
section seems to have been enacted more m terrorem against private companies 
than for anything else and the object of the Legislature was to induce private 
companies to distribute more than sixty per cent of their assessable income so as to 
escape the drastic consequences that would follow upon their not doing so' (23) 

(20) See Phaltan Sugar World ltd v (22) I P y Marbob Ltd 22 T C 5S0 

0 I T 1949 ITR 499 505 (23) Per Chagla CJ Sir Aeuturefiand 

(21) Phaltan Sugar Works Lid V C I T Ltd v C I T 1949 ITR 493 495/6 

1949 ITR 499 505 Sir Katturchand Ltd See also S C Cambatla <£ Co Ltd y C l T 

v C I T 1949 ITR 493 496 £1052] 211 TP 121 125 
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£xplu 2 prescribes different statutory percentages for companies engaged w 
different activities (t) Companies whose business consists wholly or mainly in 
the dealing in or holding of investments must distribute 300 per cent of their net 
income (**) 45 per cent is prescribed for Indian companies whose business consists 
wholly in the manufacture or processing of goods or m mining or m the generation 
or distribution of electricity or any other form of power (tit) Jf a part only ol 
the business of an Indian company consists in the activities specified in (ii) above, 
the percentage of 45 would apply in relation to tho profits of such part of the com 
pany’s business, and CO per cent would apply in relation to the profits of the remain 
mg part of the company’s business unless tho accumulated profits and reserves 
of the company’ exceed tho limit mentioned bcJow m which case 90 per cent would 
have to be substituted for CO per cent (it) In the case of any other company, xe 
a company not coicrcd by any of the preceding categories (i) (u) or (m"), the statutory 
percentage is CO But tho statutory percentage would bo 90 instead of 60 in 
those cases where the accumulated profits and reserves (including capitalised 
reserves) representing accumulations of past profits which have not been the subject 
of an order under this section exceed either (a) tho paid up capital of the com 
pany (exclusive of any capital created out of profits which havo not been the subject 
of an order under this section) together with any loan capital which is the property 
of the shareholders or (b) the actual cost of the fixed assets of the company 
whichev er of these is greater The phrase any loan capital which is the property 
of the shareholders" refers to any ioan unsecured or secured hie a debenture 
advanced by the shareholders themselves in contradistinction to loans advanced 
to the company by outsiders It may be noted that the statutory percentage of 
90 would not apply to the profits of an Indian company derived from the business of 
the manufacture or processing of goods or mining or the generation or distribution 
of electricity or any other form of power, even if the accumulated profits and reserves 
of such company exceed the above mentioned limit 45 being the statutory per 
centage applicable to suc-h profits of an Indian company 

Sub sec (2) provides that despite the fact that the company may not have 
distributed the statutory percentage of its net income, in cases where 

(а) an tnteslment company has distributed at feast 90 per cent of its net 
income, 

(б) any other company has made a distribution which falls short of the statu 
tory percentage by not more than 5 per cent ol its net income, or 

(c) any company has distributed at least the statutory percentage of its net 
income on the basis of its return of income filed under sec 22 but a higher 
figure of total income is assessed and the difference in the total income 
does not arise out of the application of the Proviso to sec 13 or a best 
judgment assessment under sec 23(4) or concealment on the part of the 
company — 

the Income tax Officer should first serve a notice on the company that he proposes 
to make an order under this section It is only if within three months of the 
receipt of such notice the company fails to make a further distribution so as to 
brin" up the total distribution to at least the statutory percentage of its net income 
thatthe Income tax Officer should male an order under this section Sub sec (2) 
projects the company in cases where it might have made an error in computing its 
assessable income and might have made a distribution which ultimately turns 
out to be a little less than the statutory percentage of its net mcome(2t) The 
expression used m s ub sec (2) is * distributed’, and not 'distributed as dividends 
" (24) S C Camlalta <L Co Ltd v O I T [19^2] 21 I T R 121 127 
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which is the expression used in the substantive part of sub sec (1) But as the 
Bombay High Court pointed out in S C Cambatta d Co Ltd v C l T (25), having 
regard to the scheme of the section it is clear that the expression “distributed 
m sub sec (2) is used m the sense of distributed as dividends” , and consequently, 
the issue by a company of bonus shares to its members out of its undistributed 
profits is not distribution” within the meaning of sub sec (2) 


III Small profits or past losses —Sub sec (1) —If the Income tax 
Officer is satisfied that the payment of a dividend or a larger dividend than 
that declared would be unreasonable havmg regard to 

(a) the losses incurred by the company m earlier years or 

(b) the smallness of the profits made m the accounting year, 

he should not make an order under this section No factor other than the two 
noted above should at all be taken into consideration by the Income tax Officer 
in determining whether the payment of a dividend or a larger dividend than that 
declared would be unreasonable(l) If any other factor or consideration, e g , 
the paid up capital of the company or the number of jears that the company has 
been doing business, goes to show that the dividend declared or the non declaration 
of a dividend is reasonable in the circumstances of the case(2) or if the company 
has bona fide borrowed moneys on terms binding the company to pay over its entire 
income to the lender m reduction of the loan till the loan is completely discharged 
with the result that the company has no income available for distribution as dm 
dends(3), it would nevertheless be the duty of the Income tax Officer to make an 
order under sub sec (1) 

One of the two factors which the Income tax Officer has to take into const 
deration is "the smallness of the profits made by the company, m contradistinction 
to the assessable income or “total income” of the company(4) The actual profits 
made by the company may be far less than the amount at which the income of the 
company is assessed for income tax purposes For instance the amounts which 
are deemed to be income under the second and fourth Provisoes to sec 10(2) (m - ) 
would form part of the assessable income but cannot be regarded as part of the 
actual profits made by the company(5) If the Income tax Officer is satisfied that 
the payment of a dividend or a larger dividend than that declared would bo unreason 
able havmg regard to the smallness of the actual profits made by the company 
he should not make an order under this section however large the quantum of the 
assessable income may be(G) Thus in Ezra Proprietary Estates Ltd v C I T (7) 
it was held that where a property holding company distributes the whole of it3 
actual income by way of dividends and its assessable mcomo under see 9 of the 
Act on the basis of the bona fide annual value of its house properties is far in excess 
of its actual income no order can be made under this section for m such a case the 
declaration of a larger dividend would be not only unreasonable but impossible 
since dividends can only he distributed out of actual profits and distribution of 
dividends out of capital is prohibited by the law 


IV Previous approval of the Inspecting Assistant Commis¬ 
sioner —Sub sec (8) —It is the duty of the Income tax Officer to apply for sanction 


(25) [1952] 21 IT R 121 

(1) Sir Kasturchand Ltd v G I T 1949 
ITF 493 497 

(2) Ibid 

(3) The decision to tho contrary in 
Thomas Fattormi Ltd v 1 R 1943 IT R 
Suppl 50 (H L) which was under tho 
English Statute would not apply under 


this Act 

(4) Sir Kasturchand Ltd v O 1 T 1949 
ITR 493 497/8 

(5) Bipinchandra MaqanlaX <b Co Ltd 
v C I T [19^5] 28 IT P 1 

(6) See Atlburn Properties Lid v C I T 
1949 ITR 134 141 

(7) 1950ITR 762 


23A 
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S 23A to the Inspecting Assistant Commissioner before making any order under this 
section The previous approval of the Inspecting Assistant Commissioner is a 
condition precedent to the valid exercise of the Income tax Officer’s jurisdiction 
under this section 

V “Opportunity of being heard ”— Sub-sec (8)—The Inspecting 
Assistant Commissioner is bound to give the company concerned an opportunity 
of being heard before be grants his approval to any order proposed to be passed by 
the Income tax Officer 

Just as the Inspecting Assistant Commissioner s previous approval is a condi 
tion precedent to the \ alid exercise of the Income tax Officer a jurisdiction under 
this section it js a condition precedent to the Inspecting Assistant Commissioner’s 
valid approval that he should give the company concerned an opportunity of being 
heard If such opportunity is denied to the company, the order passed under this 
section would be vitiated 

Non-trading companies —This section refers to the profits and gams 
distributed as dividends by any company ’ The words ‘ profits and 

gains” should not be given the limited meaning of profits and gains of business 
They include income derived from property or investments and all other classes of 
income Thus the provisions of this section are applicable to non trading com 
pames In hxlburn Properties Ltd v C I T (8) and Ezra Proprietary Estates Ltd 
v G I T (9) the provisions of this section were held applicable to a company the 
entire, or almost entire, income of which was derived from house property and fell 
to be assessed under sec 9 of the Act 

Limitation —An order under this section may be made at the same time 
as or after the regular assessment is made on the company under sec 23 But the 
period of limitation laid down m sec 34(3) applies to orders under this section 
and that period is four years from the end of the relevant assessment year except 
m cases of failure to file a return or concealment of income m which cases no time 
limit is prescribed Cases(lO) on the question of limitation under the old section 
have no application to the present section under which the nature and effect of the 
order are entirely different 

Burden of proof —It is obvious that the section is penal in character 
and the onus is finally on the Revenue to prove that the case falls within the 
section and that it has the right to impose what is a very severe penaltyfll) But 
the burden of proving an exception or exemption is on the asstssee and therefore 
the company must discharge the onus of proving that it is a company in which 
the public arc substantially interested within the meaning of Expln 1 and that 
therefore this section does not apply to it(12) 

Appeal —Under sec 30 an appeal lies to the Appellate Assistant Com 
missioner against an order made by the Income tax Officer under this section 

Reference to Court —The question whether the shares of a company 
have m the course of the previous year been the subject of dealings in any stock 
exchange in India is a question of fact(I3) The question whether having regard to 
the losses incurred by the company m earlier jests or the smallness of the profits 


(S) 1919ITR 134 
(9 19oOITR 1 62 
(10) Cited ante under Limitation 

P fill ” Seo Thomas Fatten™ Ltd v 1 Ft 
1943 IT P SuppI 50 60 G5(IIL«) 24 TC 


328 331 3o0 

(12) Uuiheestngh d. Sons Ltd v C 1 T 
1940 ITR 653 

(13) Huthtesingh tb Sons Ltd y C I T 
1916 ITR 653 CC0 
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mado in the accounting year tho payment of a dividend or a larger dividend than S 
that declared would bo unreasonable, is a question of fact left entirely to the eatis 
faction of tho Income tax OfBcer(H) But the finding on these questions of fact 
would bo rejected by tho Court if thero is no material to support it(15), or if there 
has been a misdirection on a question of law(16) Tho construction of the section 
obviously involves a question of Iaw(17) 

23B (1) The Income tax Officer may, at any time after the ) 

receipt of a return made under section 22, proceed { 
yh\m*\ M«^eV7n to make m a summary manner, a provisional assess- I 
of nsalat * s ment of the tax payable by the assessee, on the \ 
basis of liis return and the accounts and documents, 1 
if any, accompanying it, after giving due effect to (i) the allowance | 
referred to m paragraph (6) of the proviso to clause (m) of sub- 1 
section (2) of section 10, and (n) any loss carried forward under sub¬ 
section (2) of section 24 

(2) A partner of a firm may be provisionally assessed under 
sub section (1) m respect of his share m the firm’s income, profits 
and gains, if its return has been received, although the return of the 
partner himself may not have been received 

(3) A firm may be provisionally assessed under sub section (1) 
as if it were an unregistered firm, unless the firm fulfils such con¬ 
ditions as the Central Government may, by notification m the 
official Gazette, specify m that behalf 

(4) There shall be no right of appeal against a provisional 
assessment made under sub-section (1) 

(5) For the avoidance of doubt, it is hereby declared that , 
the provisions of section 45 (except the first proviso) and section 46 
apply in relation to any tax payable in pursuance of a provisional 
assessment made under sub section (1) as if it were a regular assess¬ 
ment made under section 23 


(C) Income-tax paid or deemed to have been paid under 
section 18 or section 18A in respect of any income provisionally ^ 
assessed under sub section (1), shall be deemed to have been paid 
towards the provisional assessment 

(7) After a regular assessment has been made under section 23, ) 
any amount paid or deemed to have been paid towards a provisional l 
assessment made under sub section (1), shall be deemed to have ) 
been paid towards the regular assessment, and where the amount J 


(14) Sir Kasturchand Lid v C I T 
1949 ITR 493 498 Montague Burton 
Ltd v I B 20 T C 4S (H L) London A 
Northern Estates Co Ltd v I P 16 TC 
128 

(15) E ra Proprietary Estates Ltd v 
C / T 1950 ITR 762 772 See also 


Thomas Fatlorim Ltd v I R 1943 ITR 
Suppl 50 (H L ) 

(16) See Camanon Estates Co v f It 
19 1 C 643 653 (C A ) Totem Steam Man 
gation Co Ltd v 1 R 24 T C 67 (C.A ) 

(17) Sir Kasturchand Ltd v C I T 
1949 ITR 493 49S 
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23B paid or deemed to have been paid towards the provisional assessment, 
exceeds the amount pa}ablo under the regular assessment, the 
excess shall be refunded to the assessee 

(8) Nothing done or suffered by reason or in consequence of 
anj pro\isional assessment made under this section shall prejudice 
the determination on the merits, of any issue 'which may arise in the 
course of the regular assessment under section 23 


Provisional assessment —Tins section was inserted by the Taxation 
Laws (Extension to Merged States and Amendment) Act, 1949 The power to 
make a provisional assessment under this section conld bo exercised even m respect 
[ of assessment years prior to 19i9(17o) Tho desire to secure the tax at the earliest 
possible stage is reflected m sec 18 which deals with deduction of tax at the source, 
and m sec 18A which provides for advance payment of tax The acceleration 
^ of the process of recov ermg tax is now sought to be promoted by this section which 
authorises provisional assessment m advance of regular assessment 

Tho provisional assessment under this section is to be made on the basis of 
the income disclosed in the assessee s return There is no power to make any 
assessment under this section unless a-return, has been filed by t ho assessee 


When an assessment order is set aside by an appellate authority and the case 
is remanded to the Income tax Officer for re assessment, the position is the same 
as if no assessment had been made and the Income tax Officer may make a pro¬ 
visional assessment under this section before he makes a regular assessment as 
directed by the appellate authority(176) 


For the purposes of a provisional assessment under this section a firm is 
liable to be assessed as unregistered unless it fulfils the conditions specified in 
the Notification issued by the Central Government in this behalf TheNotifi 
cation which was issued on the 3rd September 1949, is printed in Vol iTTEiv 3, 

Sub div H-p-296 *-—--- 

There is no right of appeal against a provisional assessment made under this 
section The assessee would have to wait till the regular assessment is made and 
then take proceedings before the appellate authorities But m the meanwhile, 
and before the regular assessment is made the tax may be recovered from the 
assessee under secs 45 and 46 on the basig of the provisional assessment 


Any tax deducted at source under sec 18 or paid in advance under sec I8A 
js deemed to have been paid towards the provisional assessment and credit for the 
same would be given to the assessee in the provisional assessment Similarly, 
any amount paid or deemed to have been paid towards the provisional assessment 
is deemed to have been paid towards the regular assessment credit for the same 
would be given to the assessee in the regular assessment and if any sum has been 
paid in excess of the amount payable under the regular assessment, such excess 
would be refunded to the assessee 


No issues are decided on the merits in provisional assessment proceedings 
Therefore sub sec (8) provides that a provisional assessment will not m any manner 
prejudice the determination of any issue that may arise in regular assessment pro 
ceedmgs under sec 23_ 


H7a) Jugal Ktsbore Baldea Sahai 
I T O £1956] 301T B 600 


(17*) Ibid 
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24 (1) Where anj assessee sustains a loss of profits or gains S 24 

IX- in anj jear under anv of the heads mentioned in 
pJfD^Sa’te'tnMmo section C, he shall be entitled to have the amount 
of the loss set off against his income, profits or 
gains under anj other head m that year 


Provided that in computing the profits and gams chargeable 
undor the head “Profits and gains of business, profession or voca¬ 
tion”, an} loss sustained m speculate e transactions tv Inch are in 
the nature of a business shall not be taken into account except to the 
extent of the amount of profits and gains, if any, in any other 
business consisting of speculative transactions 


[ty Provided further that where the assessee is an unregistered firm 
''which has not been assessed under the provisions of clause ( b ) of 
(. sub section (5) of section 23 * * *, any such loss shall 

' be set off only against the income, profits and gams of the firm 
and not against the income, profits and gams of any of the partners 
of the firm, and where the assessee is a registered firm, any loss 
which cannot be set off against other income, profits and gams of 
the firm shall be apportioned between the partners of the firm and 
they alone shall be entitled to have the amount of the loss set off 
under this section 


Explanation 1 —"Where the speculate e transactions earned on 
* are of such a nature as to constitute a business, the business shall be 
deemed to bo distinct and separate from any other business 




Explanation 2 —A speculative transaction means a transaction 
m which a contract for purchase and sale of any commodity including 
stocks and shares is periodically or ultimately settled otherwise than 
by the actual delivery or transfer of the commodity or scrips 


Provided that for the purposes of tins section,— 

(а) a contract in respect of raw materials or merchandise 
entered into b> a person in the course of his manufacturing 
or merchanting business to guard against loss through 
future price fluctuations in respect of his contracts for 
actual delivery of goods manufactured by him or mer¬ 
chandise sold by him , or 

(б) a contract in respect of stocks and shares entered into by a 
dealer or investor therein to guard against loss m his 
holdings of stocks and shares through price fluctuations, 
or 


(c) a contract entered into by a member of a forward market 
or a stock exchange m the course of any transaction in the 


38a 
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nature of jobbing or arbitrage to guard against loss which 
may arise m the ordinary course of his business as such 
member, 

shall not be deemed to be a speculntrv c transaction 


(2) Where any assessee sustains a loss of profits or gains in any 
year, being a previous year not earlier than the previous year for the 
assessment for the year ending on the 31st day of March, 1940, in 
any business, profession or vocation, and the loss cannot he wholly 
set off under sub-section (I), so much of the loss as is not so set off 
or the whole loss where the assessee had no other head of income 
shall be carried forward to the following y ear, and 


TSC t) 


(i) w here the loss was sustained by him m a business consisting 
of speculative transactions, it shall be set off only agamst 
the profits and gams, if any, of any business m speculative 
transactions earned on by him m that year, 




(n) where the loss was sustained by him in any other business, 
profession or vocation, it shall be set off against the profits 
and gams, if any, of any business, profession or vocation 
carried on by him in thatyear provided that the business, 
profession or vocation m which the loss was originally 
sustained continued to be carried on by him m that year, 
and 


(m) if the loss in either case cannot be wholly so set off, the 

j. ) amount of loss not so set off shall be carried forward to the 

/ ^ J .following year and so on, hut no loss shall be so earned 

~7 V (?) ^ ' j oritard forjnore t han ei ght years 

(b) Provided that— 

(а) * * * * 

(б) where depreciatio n allowa nce is, under clause (b) of the 

->i f>) 4- proviso to clause (ui) of sub section (2) of section 10, also 

/*''-/ to be carried forward, effeci^shall firat_be given to the 

7 'b O’) provisions of-this^ubsection, ~~ 


(c) nothing herein contained shall entitle any assessee, being 
a registered firm, to have carried forward and set off any 
loss which has been apportioned between the partners, 
7§■ under the proviso to sub section (1), or entitle any assessee, 

being a partner in an unregistered firm which has not been 
11 V?7 ' assessed under the provisions of clause ( b) of sub section (5) 
of section 23 * * *, to have carried forward and 

set off against his own income any loss sustained by the 
firm, 1 
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( d ) where an unregistered firm is assessed * * * under S 24 

clause (6) of sub section (5) of section 23, during any year, 
its losses shall also be carried forward and set off under 


this section as if it were a registered firm , 

*2 o- ( e ) where a change has occurred in the constitution of a firm, 
1 nothing m this section shall be deemed to entitle the firm 

to have set off so much of the loss proportionate to the 
share of a retired or deceased partner computed in accord¬ 
ance with the provisions of clause (6) of sub-section (1) 
of section 16 as exceeds his share of profits, if any, of the 
pre\ious j ear in the firm, or to entitle any partner to the 
benefit of any portion of the said loss which is not appor- 
tionable to mm under the said clause (6), and where any 
person carrying on any business, profession or vocation 
has been succeeded in such capacity by another person, 
otherwise than by inheritance, nothing in this section shall 
be deemed to entitle any person other than the person 
1 incurring the loss to have it set off agamst his income, 

profits or gams, 

(/) a loss arising in the previous years for the assessment for the 
years ending on the 31st day of March of the >ears 1940, 
1941,1942,1943 and 1944 shall be carried forward for one, 
two, three, four and five years respectively, and a loss 
arising in the previous years for the assessment for the 
years ending on the 31st day of March of the years 1945, 
1946, 1947, 1948 and 1949 shall be carried forward for six 
years, and such loss shall be set off only against the profits 
and gams, if any, of the assessee from the same business, 


profession or vocation 

(2A) Notwithstanding anything contained m sub section (1), 
where the loss sustained is a loss falling under the head “Capital 
gams,” such loss shall not be set off except agamst any profits and 
gams falling under that head 

(2B) Where an assessee sustains a loss such as is referred to 
in sub section (2A) and the loss cannot be wholly set off in accordance 
with the provisions of that sub section, the portion not so set off 
shall be earned forward to the following year and set off agamst 
capital gams for that } car, and if it cannot be so set off, the amount 
thereof not so set off shall be carried forward to the following jear 
and so on, so however that no such loss shall be carried, forward for 
more than eight gears 

Provided that where the loss sustained by an assessee, not being a 
company, in any previous year does not exceed five thousand rupees , 
it shall not be carried forward 
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(3) When, in the course of the assessment of the total income 
of any assessee, it is established that a loss of profits or gains has 
taken place which he is entitled to have set off under the provisions 
of this section, the Income tax Officer shall notify to the assessee 
by order in writing the amount of the loss as computed by him for 
the purposes of this section 
Amendments — Sub-sec ( 1 ) 

Prior to the Income tax (Amendment) Act, 1953 the first Proviso to sub 
see (1) had stood thus 

“Provided that, where the loss sustained is a Ios3 of profits or gams which 
would but for the loss have accrued or arisen within India but outside the 
taxable territories and would under the provisions of clause (c) of sub-section 
(2) of section 14, have been exempted from tax such loss shall not be set off 
except against profits or gams accruing or arising within India but outside 
the taxable territories and exempt from tax under the said provisions ” 

The following Proviso was substituted for the above Proviso by the amending 
Act of 1953 with effect from the 1st April 1952 

* Provided that in computing the income, profits and gams chargeable 
under any head or the loss of profits and gams falling under any head, so much 
of any loss of profits and gams a3 would but for the loss have accrued or arisen 
Within the State of Jammu and Kashmir, shall not be taken into account except 
to the extent of the amount of income profits and gains if any, which would 
be exempt under the provisions of clause (c) of sub section (2) of section 14 ” 
The new Proviso was omitted by the Taxation Laws (Extension to Jammu 
and Kashmir) Act 1954 
Sub sec (2) 

Prior to its amendment by the Finance Act 1955 sub sec (2) ran as follows 
‘(2) Where any assessee sustains a loss of profits or gains in any year 
being a previous year not earlier than the previous year for the assessment 
for the year ending on the 31st day of March 1940 m any business profession 
or vocation, and the loss cannot be wholly set off under sub section (1) so much 
of the loss as is not so set off or the whole loss where the assessee had no other head 
of income shall bo carried forward to the following year and set off against the 
profits and gains if any of the assessee from the same business profession or 
vocation for that year and if it cannot be wholly so set off the amount of loss 
not so set off Bhall be earned forward to the following jear and so on, but no 
loss shall be so earned forward for more than sue _>ears and a loss arising 
m the previous years for the assessment for the years ending on the 31st day of 
March 1940 the 31st day of March 1941 the 31st daj of March, 1942, the 
31st day of March, 1943, and the 31st day of March 1944 respectively, shall be 
carried forward only for one two three four and five years, respectively ' 

In the above paragraph, the words in italics were substituted, respectively 
for under the head ‘Profits and gams of business profession or vocation’ ’ and 
"the portion not so set off by the Income tax (Amendment) Act 1953, with effect 
from the 1st April 1952 

Prior to the amending Act of 1953 cl (a) of the Proviso had stood thus 
«(„) where the loss sustained is a loss of profits and gams of a business, pro¬ 
fession or vocation to wh ch the first proviso to sub section (1) is applic 
able and the profits and gains of that business profession or vocation 
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are, under the provisions of clause (c) of sub section (2) of section 14, 
exempt from tax, such loss shall not be set off except against profits and 
gams accruing or arising in India but outside the taxable territories 
from the same business profession or vocation and exempt from tax 
under the said pro\ lsions 

The following clause was substituted for the above by the amending Act of 
1953, with effect from the 1st Apnl 1952 

"(a) where the loss sustained is in any business profession or vocation, so 
much of such los3 as is referred to in the first proviso to sub section (1) 
shall not be set off except against the profits and gams accruing or 
arising m tbe State of Jammu and Kashmir from the same business 
profession or vocation and exempt from tax under the provisions of 
clause (c) of sub section (2) of section 14” 

The new clause was omitted by the Taxation Laws (Extension to Jammu and 
Kashmir) Act 1954 

The words “but no loss shall he so carried forward for more than eight years” 
were inserted in cl (ut) by the Fmance (No 2) Act, 1957, with effect from the 
1st April 1957 

Single tax on total income —It has been noted ante under sec 6 
which classifies mcome under six heads that income tax is only one tax levied on 
the sum total of the income classified under various heads and that it is not a 
collection of distinct taxes levied separately on each head of mcome ‘Under 
the Act mcome and not several incomes is taxed ”(18) (See ante under ‘ Sec 6 
Six heads of mcome, ” p 266, and ‘Income tax is only one tax,” p 267 ) One of the 
important consequences which follow from the principle that income tax is only 
one tax and there are not as many taxes as there are heads of mcome, is that a loss 
sustained m any year under any of the heads should he set off against mcome under 
any other head in that year, in order to arrive at the true total mcome of the 
assessee Provision for such set off is made by this section which is one of the worst 
drafted sections in the Act 

SET-OFF AND CARRY-FORWARD OF LOSS 

Where the assessee sustains a los3, the loss may be set off against profits in 
four ways 

(l) Set-off of loss against profits from same source —If a loss is 
incurred in respect of any source of mcome, it must be set off against 
profits fromthesame source before the income from that source can be arrived at 
Thus revenue losses which are incidental to a business may be set off against profits 
from the same business in computing the net mcome from that busmess Such 
set off may more appropriately be called deduction ’ It is allowed on ordinary 
commercial principles of computing profi£s~~ (See*cnte under sec 10(2), Losses 
incidental to trade , p 328) 

(u) Set-off of loss against profits under same head —If after 
allowing the set-off or deduction referred to in clause (i) above the net result is 
a loss that loss may be set off against profits from another source under the 
head apart from the provisions of this section This is nllowe3~becnuso 
income under each head is computed by lumping together the profits from various 
sources which fall under the same head For instance where a man carries on 
several businesses or both busmess and profession, he is entitled under sec 10 
(18) Per Kama J In re Kamdar 1946 LTR. 10 41 (FJB ) 


S 24 
( 1 ) &( 2 ) 
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The right of carry forward of loss 13 subject to the following restrictions 

(а) The loss must be m a business, profession or vocation 

(б) It may he earned forward and set off against the profits and gams m a 
subsequent year from any business profession or vocation and not neces¬ 
sarily the same business, profession or vocation as that in which the loss 
was incurred {cl (t»)) This rule 13 however subject to two exceptions 
first a los3 m speculative transactions can be carried forward and set off 
against the profits of any business in speculative transactions only (cl (i)), 
and secondly, a loss arising m any of the previous years for the assessment 
for the years 1939*40 to 1948-49 can be carried forward and set off only 
against the profits of the same business profession or vocation as that 
m which the loss was incurred (cl (/) of the Proviso) In no case can 
a loss carried forward be set off against the profits from a source other than 
business, profession or vocation 

(c) The business profession or vocation in which the loss was originally 
sustained must be continued to be earned on by the assessee in the year 
in which the earned forward loss is sought to be set off (cl («*)) the only 
exception to this rule being the case of a loss in speculative transactions 
(cl (*)) See post under Loss in speculative transactions ’, p 600 

(d) Apart from the head ‘Business profession or vocation” Capital gams ’» 

1 is the only other head a loss under which can be carried forward But/ 

in the case of assessees other than companies such a loss cannot be 
carried forward if it does not exceed Its 5 000 (Proviso to sub sec (2B))I. 
A carried forward los3 under the head "Capital gams” can be set oft! 
only against capital gains of a subsequent year and not against income} 
under any other head (sub sec (2B)) 

(c) The loss can be carried forward and set off only against the profits of the 
assessee who incurred the loss In other words the person who incurred 
the loss .alone .has the right to cany forward "the same and the successor 
mTrasiness cannot claim to carry forward the loss incurred by Jus pre 
3ec£ssor3nrbusmes3 See post under "Cl “ (e) of Proviso to sub sec 
(2) Change in constitution of firm or succession, ’ p 607 

(/) The loss must have been incurred in or after the assessee s previous year 
for the assessment for the year 1939-40 The right of carry forward 
was given for the first time by the Amendment Act of 1939 which gave 
no nght of carry forward in respect of losses relating to past assessment 
vears 

(?) No loss can be carried forward for more than eight years (cl («i)) A 
loss arising*in any of the previous jears for the assessment'Tor the years 
1944-45 to 1948 49 can be carried forward for only six years, while a los3 
arising in the previous years for the assessment for the years 1939-40 to 
1943 44 can he carried forward for varying periods of les3 than six years 
(cl (/) of the Proviso) 

Two major changes were made by the Finance Act, 1955 w the law relating \ 
to the carry forward of lo3se3 First whereas no loss could formerly be carried 
forward for more than six years the time-hmit was removed completely (but later 
by the Finance (No 2) Act 1957, a new time-limit of eight years was imposed) 
and secondly, whereas formerly a carried forward loss could be set off only 
against the profits of the same business profession or vocation as that in 
which the loss was incurred, now it can be set off against the profits of any 


S 24 
( 1 )&( 2 ) 
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fr\ j?/o\ t! 688 ' profession or vocation (subject to the above noted exceptions), provided 

w ® lr/ |be business m which the loss was incurred continues to be carried on in the subse 
qucnt jeat in which the carried forward loss is sought to he set off 

The Madras High Court held in Ahamed Sahib v C I T (3) that the right of 
carrying forward a Joss couJd not bo claimed unless the loss was ascertained by the 
Income tax Officer in assessment proceedings under sec 23 for the year in which 
the loss had been incurred It is submitted that this decision is incorrect m so 
far as it applies to cases arising before the amending Act of 1953 which inserted 
sub sec (2A) in sec 22 with effect from the 1st April 1952 It is submitted that 
before that amendment in order to be entitled to carry forward a loss the assessee 
was not bound to submit a return or invite an assessment for a yearm which he 
had no assessable income but had actually incurred a loss After the amendment, 
t d an^asses see d oes not submit a return either.in response to a'spfeeiftl'notice under 
| sec 22(2) or voluntarily under sec 22(2A), he would lose the nght to^carry forward 
^the loss (Seifltlrther Under sec 22(2A) anle~ p 533) *” ' r *^ 

Loss in speculative transactions —First Proviso and Explns 1 and 2 

to sub sec (7) and sub-sec (2)(i) —.The provisions regarding speculative transac 
tiona were inserted by the Finance Act, 1953 and apply for the assessment 
year 1953 54 and onwards 


Expin 1 to sub sec (1) enacts that speculative transactions which are in the 
nature of a business must be regarded as constituting a business separate and 
distinct from any other business Expin 2 defines a speculative transaction as 
meaning a transaction m which a contract for purchase and sale of any commodity 
including stocks and shares is periodically or ultimately settled otherwise than by 
the actual delivery or transfer of the commodity or scrips This definition is 
exhaustive Therefore, in any case where actual delivery or transfer of the coin 
modity or scrip takes place, the transaction would not amount to a speculative 
transaction however highly speculative in its nature it may be Certain transac 
1 tions, e g hed ging contracts entered into by manufacturers and merchants m the 
course of business to guard against loss through future price fluctuations are ex 
eluded from the definition of speculative transactions ’ by the Proviso to Expin 2 
The first Proviso to euh sec (1) enacts that in computing the profits chargeable 
under the head "Profits and gams of business, profession or vocation ’ any loss 
sustained in speculative transactions which are m the nature of a business shall not 
be taken into account except to the extent of the amount of profits and gams if 
any, in any other business consisting of speculative transactions Thus an 
assessee who incurs loss in a speculative business carried on by him individually 
is entitled to set it off against his share of the profits in a speculative business 
carried on by a firm in which the assessee is a partnerf3o) In cases where the 
assessee claims to set off a business loss against income under another head under 
sub sec (1) it is clear that the first Proviso applies and it3 effect is to prevent 
the set off of such a loss in speculative transactions in the course of business against 
income under any other head The question, however remains whether such a 
lo°a in a business consisting of speculative transactions can he adjusted or set off 
• against profits in any other non speculative business profession or vocation under 
f see 10 itself It is submitted that such a loss can be so adjusted or set off and to 
such a case this Proviso would have no application at all The words of the Pro¬ 
viso apart from the context are wide enough to cover such a case But the Proviso 
would nevertheless not apply because where a los3 m any business is sought to be 

<-n nftW *?*» TTR 87 (3a) Ramanlal Prabhudas Shah v C 1 T 

[1957] 31 ITR 934 
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adjusted or set off against tlie profits of any other business profession or vocation S 24 
such adjustment or set off is to be made under sec 10 itself and sub sec (1) of this (1) & (2) 
section has no application to such a case Bince the Bub section applies only to cases 
where a loss under one head is sought to be set off against profits under another 
head (See ante under “Set off of loss against profits under same head” p 597) 

If the substantive part of sub sec (1) would not apply m such a case, the Proviso 
thereto would not apply either “The proper function of a proviso is to except 
and deal with a case which would otherwise fall within the general language of the 
mam enactment and its effect is confined to that case”(4) The Bombay High 
Court has taken the contrary view in Keshailal Premckand v C I T (4a) that this 
Proviso is a substantive enactment and its effect is to prohibit the adjustment or 
set off of loss in speculate e business against profits from non speculative business 
though such adjustment or set off is done under sec 10 itself and sec 24(1) has 
no application to such a case It is submitted that this decision requires recon 
sideration A Proviso has to be read as an independent substantive enactment 
where restricting it to the cases dealt with by the mam enactment would render 
the Proviso meaningless In the present case the Proviso can he gi\ en due meaning 
and effect by confining its operation to the substantive part of sec 24(1) 


Under cl (*) of sub sec (2) a loss in a business consisting of speculative transac-i 
tions can be carried forward to a subsequent year and set off only against the profits' 
of any business tn speculative transactions carried on m that veinf the profits, 

are of a speculative business distinct and separate from the speculative businesst 
in which the loss had been incurred and even if that speculative business in which! 
the loss had been incurred was discontinued prior to such subsequent year This! 
provision constitutes an exception to two general principles introduced by the! 
Finance Act, 1955, vtz that a loss can be carried forward and set off against the profit ] 
of any business, profession or vocation and that the business in which the earned 1 
forward loss was incurred must contmue to be earned on in the subsequent year ’ 


Set-off and carry-forward of loss m the former " Indian 
States ” —The old first Proviso {now deleted) to sub-sec (1) and cl (a) (now deleted) 
of the Promo to sub sec (2) —Prior to 1950 profits accruing in the Indian States 
later called Part B States were exempt from tax under sec 14(2)(c) (now deleted) 
unless they were received in or brought into the territories then referred to as 
British India or were assessable under sec 12B or 42 The old first Proviso to 
Bub sec (1) of this section, which was deleted m 1954, dealt with losses accruing 
m the quondam “Indian States and provided that losses incurred m the Indian 
States” should be set off only against profits accruing m tho “Indian States 
This was a reasonable provision since an assessee who was not liable to tax in 
respect of his profits arising in the ‘Indian States” could not bo allowed to set off 
his losses incurred m the Indian States against his profits arising in British 
India Similarly, cl (a) of tho Proviso to sub sec (2) of this section, which wa3 
likewise deleted in 1954, enacted that losses incurred in an Indian State” 
could be carried forward and set off only against profits accruing in an ‘ Indian 
State” from the same business in a subsequent year 

Both the old first Proviso to sub sec (1) and cl (a) of the Proviso to sub sec (2) 
are reproduced ante under ‘Amendments,” pp 59G 7 

Sub sec (1) of this section deals only with the Bet-off of loss under one head 
against profits under any other head, and therefore the old first Proviso to sub sec (1) 

(4) Per Lord Macmillan M <f S It ITR. 146 IlohanJal Uxralal r C 1 T 
Illy v Bnxcada MunwpaUty <7 Bom L.R [1952] 22 ITR 44S 461 C I T v 
5S7 5S9(PC) AJR 19441 C 71 C I T CP Syndunte {19^2] 22 I T P 4D3 497 
T Mttrhdhar ilathuravalla Atm. 194S (4o) [1957] 31 IT R. 7 
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24 applied and barred the right of set off only where a loss m the “Indian States” 
& (2) was sought to be set off against British Indian profits under any other head, eg, 
where a loss in an Indian State under the head “business” was sought to be set 
off against British Indian income taxable under the head * Other sources (5) 
But where the assessee sought to set off his loss in the “Indian States ’ against 
his British Indian profits under the same head , e g, set-off of loss incurred in a business 
carried on in an ‘Indian State * against the profits of the same or another business 
carried on m British India, this Proviso did not apply and the assessee was entitled 
to such set off(6) 

The Allahabad High Court held in Mishnmal Gulabchand, In re(7), that tie 
law m force on the 1st of April, 1914, would be the law applicable for the assessment 
year 1944 45, and that consequently the old first Proviso to gee 24(1) which did 
not come into force till the 12th of April 1944, did not apply to assessments for tie 
year 1944 45 The Nagpur High Court took the same view(Q) 

After the consolidation of the “Indian States and British India into tie 
Republic sec 14(2)(c) and the Provisoes in this section referred to above became 
anachronistic and they were all deleted by the Taxation Laws (Extension to Jammu 
and Kashmir) Act, 1954 


y 


Set-off and carry-forward of loss incurred by a firm —Second 
Proviso to sub-sec (1) and els (c) and (d) of Proviso to sub sec (2) ~The_. 
assessment of^ registered and unregistered firms has been dealt with ante un3er 
sec_23f5)^pp J565-8—'It has beenliOte'd'thnt the'Total lncorde^Treglstered'flnd 
unregistered firms 1$ assessed or computed in the same way, but thereafter there 
! is a difference in the procedure for levying the tax The tax is levied on the un 
firm directly a3 a distinct umt of assessment whereas m the case of a 
firm no t3X is levied on the firm itself except income tax at specially 
but each partner s share of the firm s profits is included in his total 
income and taxed m Jus hands Bearing in mind the above procedure of assessing 
registered and unregistered firms it is easy to understand the basis of the provisions 
contained in the Proviso to sec 16(1)(6) the first Proviso to sec 23(5) (a), the second 
Proviso to sec 24(1 )andds (c) and (d) of the Proviso to sec 24(2) which deal with the 
question of set off and carry forward of losses incurred by firms The effect of 
these Provisoes, read together is as follows — 


W registered 
^ registered 
low rates 


"Where a loss is incurred by a regis tered Jinn, such loss must bo set off in com 
\ putmg the firm s total income, against its income of the same year under the same 
l head or any other head Any loss which cannot be so set off should be apportioned 
• among tbe partners and each partner may set off his share of the loss against his 
'income of the same jear under the same head or any other hcad(9) If the loss 
*ts not absorbed by such set-off ho may further carry forward and set off his share 
of the loss m accordance with the provisions of sec 24(2) against his income in a 


(5) Stadanlal Dkarntdkarka r C I T 
1018 IT P 2.7 23" 

(G) C I T r MurUdkar Jlathuraicalla 
Attn 10ISITR HO Mokanlal Utralal r 
t 1 T 2- ITU 44S C I T r 

C P Syndicate [1952} 2. I Tit. 493 
C 1 T r Htrn J fall N arena Dan [10>>3J 
"4 I TJ* 199 O I T v Bahram Sanlhaba 
IIMl 25 ITU. 309 C 1 T r Faria? 

If Cl TrOa U , 
S.il GoS.il [IM1 S3 ITK <jj 
ln4/i-Mirtan!iU Dank U! r C I T [ItbGJ 
29 ITU 619 Fanrrarn JtUUinaMd ▼ 


C I T [10.6) 29 ITR 818 Tbo 
decisions in J Juhnmal Gulabchand In re 
1950 ITR 75 an! ilaghunath Prasad r 
C I T [10o5] 28 IT R 4 j to tbo contrary 
arc it is submitted incorrect 

<7} 19^0 I T I- "5 

(8) C 1 T r C P Syndicate [IDoS] 22 
IT I* 493 

(9) In re Larmrckand Jaipona V/tf d' 
IFpjr ■&!>!!* 19oO ITR DID (ncabsorbrd 
depreciation allowance of firm); Mtitku 
raman CKettmr T C 1 T [MW) 51 ITJl 
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subsequent year(10) But-thejiinutselllias nojuch jight ofxarry forward,.since S 24 

the loss is apportioned among, the individualjiartners (1) &(2) 

iCny loss incurred by a n vnreg is tered jir nx ma y be set off by the firm against 
its profits of the same year under the sameTiead or any other head, and further, 
any unabsoxbed loss may be carried forward by the firm and set off against its 
profits in a subsequent year in accordance with the provisions of sec 24(2) But 
no individual partner has the right to set off his share of the firm s loss against his 
own income of the same year under the same head or any other head (10a) nor has he 
the right to carry forward bi9 share of the firm’s loss The principle laid down m 
cases prior to the amendment of the Act m 1939 that a partner’s share of the loss 
incurred by the firm can be set off by him against the profits made by him in his 
individual business or against his income taxable under a different head(ll), now 
apphes only in the case of partners of registered firms and not of unregistered firms ( 

' In short, in computing the income of registered as well as unregistered firms, 
any loss incurred by the firm may be set off against the firm’s income of the same 
year under any head Any unabsorbed loss may, in the case of an unregistered 
firm, be carried forward by the firm but a partner cannot set off his share of the 
firm s loss against his personal income or carry forward the same , whereas in the 
case of a registered firm a partner can set off his share of the firm’s loss against 
his personal income and carry forward the same, but the firm itself has no right of 
carry forward 

If an unregistered firm is assessed under sec 23(5) (6) the provisions applicable 
to registered firms as regards set off and carry forward of losses would apply to 
such a firm 

The words they alone ’ in the latter part of the second Proviso to sec 24(1) 
are apparently usecTto’mdicate that that partner alone, to whom a share of the 
loss incurred by a registered firnTTs^apportioned has the right to Bet off such share 
of the loss against his other income, and not any other partner nor any new partner 
or successor in interest where there is a change m the constitution of the firm 
"Where a change occurs m the constitution of the firm, cl (e) of the Proviso to 
sec 24(2) and sec 26(1) apply (See notes to that Proviso and to sec 26(1), post ) 

An unregistered firm cannot claim to set off against its own profits the loss t 
suffered by another firm even if the partners in tho former firm are also partners 
m the latter(12) t 


Set-off and carry-forward of loss by a partner in his individual, 
business —A partner in a registered firm may set off any loss incurred by 
him m his individual business against his share of the firm s profits which 
would otherwise be taxable in his hands and the unabsorbed loss may be 
carried forward But a partner m an unregistered firm cannot set off the loss 
sustained by him m his individual business agamst his share of the firm s profits' 
which have already been taxed m the hands of the firm for such share of the firm s 
profits is not taxable in the partner s hands and the set off would deprive him ofi 
the right to set off the loss against his other taxable mcome(12a) or to carry forward] 
the loss(13) ’ 


(10) See ReUiabchand Sarogi V C I T 
1947 IT R 465 

(10a) Contra Hohanlal Exralal v C I T 
[19^2] 22 IT R 448 

(11) Arunachalam Chettiar v C I T 
1936 ITR 173 179 (PC) C I T v 
Arunachalam Chettiar I L.R 47 Mad. G60 
AIR 1D24 Mad 474 (SB) llTC 278 


(12) C J T v Huthn Ramanalhan 
Chelty 2 IT C 194 Shis Aaram Sons v 
C I T 1935ITR 402 

(12a) C J T v Jerhanu M Dadahhoy 
[1956] 301T R 82S 

(13) O 1 T T Ralanshi Rhavanji [1952] 
22 ITR 82 
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S 24(2) Sub-sec (2) “ The same business, profession or vocation ” — 

Conbnnance of business in which loss was incurred —The question 
whether the assesseo's activities in different years or m the same year constitute 
the same business or separate and distinct businesses is material for three 
purposes — 

(a) Assessments for jears prior to 1955*5G would be governed by sub sec (2) 
of this section beforo its amendment by tho Financo Act, 1955, and before 
the amendment sub see (2) allowed a earned forward loss to be set off 
only against the profits of the same business, profession or vocation i r 
the business in which the loss had been incurred and not against the profits 
of any other business, profession or vocntion{14) 

(b) Even after the amendment by tho Finance Act, 1955, a loss arising in any 
of the previous years for the assessment for the years 1944-45 to 1918-49 
is allowed to be carried forward and set off only against the profits of the 
same business, profession or vocation (cl (/) of the Proviso to sub sec (2)) 

(c) The right of carry forwardja now conditional upon the continuance of t he _ 
business, proIeSSiffff or vocation’in'lvhicirthe loss'was’Tncurred (ci"(iih 
of sub se<r (2) J and~tlus conditioh'TiccessanJy—involves the question 
whether a business carried on by the assessee in a subsequent year is the 
same as the business in which the loss wa3 incurred 


f i 


\ 


The right of carry forward and set off of losses continues only so long as the 
business continues the right would be lost if the business ceases to be carried on 
Therefore, if the business is discontinued by the assessee the loss which has been 
carried forward and yet remains to be set off would become a capital loss 3nd cannot 
be set off against the profits of any other busmess(15) even if such other business 
was also carried on by the assessee at the time when the loss was incarred(16) 
The_only exception to„this rule is the case of a Joss in speculative transactions 
See ante under ‘ Loss in speculative transactions ”,~j>“600 *«—— 1 

Where the sole activity of a company was to receive a monthly payment under 
an agreement by which a newspaper which the company owned was amalgamated 
with another newspaper it was held that the company had discontinued its business 
and it could not carry forward and set off the losses of previous years against the 
monthly payments(l7) See further ante under sec 2(4) B usiness may bej assive 
or dormant —Periods of lull and inactivity p 33 and Business earned on in 
tEe^oufse'bradministration, or winding up or liquidating a concern 5 p 34 


It is impossible to formulate any infallible general rule or test applicable to all 
biases for determining whether two businesses are separate or whether they constitute 
one and the same business the determination of that question depends upon the 
facts and circumstances of each case(I8) Ship owning and ship brohermg(19) 
ship owning and under wxitmg(20), speculation m cotton and commission agency 
business in cotton (21 ), business of 'manufacturing chemists and herb growjng(22) 


(14) Banka Mai Niranjanda* v C 1 T 
[10517201TR 530 C I T v International 
Industries Ltd [I9«2] 22 I T R 44 

(15) C I T v International Industrie* 
Ltd [1952] 2-I TR 44 

(10) C I T v Ramaknshna Ramnath 
1944 ITR 21 Cf No allowances in 
respect of dead business p 336 

(17) Morning Post Ltd v George 1942 
ITR Suppl 20 23TC 514 

(18) In re Hiralal Kalyantnal 1943 ITR 
12S 138 141 Soundrapandta Hador t 


C I T 1950 ITR 163 170/2 See also 
the cases cited post under Reference to 
Court p 607 

(19) Birt Potter A Hughe* Ltd v I R 
12 TC 976 (C A ) 

(20) Scales v George Thompson A Co 
Ltd 13 TC 83 

(21) In re Hiralal Kahjanmdl 1943 ITR 
128 141 

(22) I R v William Ransom A Son Ltd 
12 T C 21, 30 
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tobacco business and money Iending(23), speculation business and money' 
lenduig(23a), manufacture of glass and manufacture of sugar(236), have been held! 
to be separate businesses on the facts of the case On the other hand, two different J 
manufactures like boiler making and shell making(24) money lending and cloth j 
busincss(25), and dealing in sewing machines and dealing in stocks and shares(25a) * 
ha\ e been held to constitute one and the same business on the facts of tho case i 
The fact that tho “businesses’ are carried on in different names(l) or m different* 
premises or localities(2), or even in different countnes(3), or that each placo of J 
business has its separate capital(4) or that tho accounts are maintained separately) 
(5), or that there are separate agents or staff to run each busmcss(6), or that the! 
nature of tho business operations or the character of the commodities dealt m js\ 
widely different eg , in case of multiple stores(7) and speculation in various commo* j 
dities(7a) docs not necessarily make them separate and distinct businesses 1 


If a company carries on seieral concerns, all those concerns do not necessarily 
constitute one business a company, no less than an individual, may be engaged in 
separate businesses at the same time(8) or at different timea(9) In Iltralal Kalyan 
mal, In re(10), Beaumont C J , said, * It is obwous that mere common ownership 
of the businesses does not mean that they are merely branches of the same business 
It is also I think obi ious that the mere fact that the two businesses are of a distinct 
nature does not necessarily .mean that they are distinct businesses 1 ou can havo 
two branches of a multiple store one selling drugs and the other selling cloth 
Nobody would suggest that these two departments constitute tuo different 
businesses’ (11) 

Test of tnter-connechon and unity —OneJest-which has been frequently invoked 
m order to determine whether two or moro businesses are se parate b usinesses or 


(23) Mothay Ganga Ita u r 0 1 T 
10391TR 149 

(23a) C I T y Jiwanmal Bhutuna 
C19M) 19 ITR 444 

(236) Ganga Glass Works r 0 I T 
[19»1] 19 LT R 126 

(24) Howden Boiler it Armaments Co 
Ltd \ Steicart OTC 205 

(25) Arunachalam Chetty r C I T 
IL.R 62 Mad 296 (FB) AIR 1923 
JIad 1229 (sub nom CITyALAR 
Bros ) 3 I T C 209 But see the criticism 
of this casa in StnifA Indian Industrials Ltd 
v C I T 1935 ITR 11 19/20 

(25a) C I T v Pfajf Sewing Machine 
Co (Indus) Ltd [1956] 30 I T R 618 

(1) Arunachalam Chetty (A L A It 
Bros) y C I T supra. Cf In ro lit ratal 
halyanmal 1943 ITR 128 

(2) dmrrae.Wam Chetty (ALAR 
Bros ) v C I T supra. Ilotrden Boiler <fr 
Armament* Co Ltd y Sleirort OTC 20«j- 

(3) Ou la m6iram Chtltiar v C J T 
1945 ITR 1" C I T y A L I P P 
Firm 1910 ITR 531 Soundrapandia 
\odarv C I T 19«X> ITR 163 

(4) C l T y A L. 1 PI Firm 1910 
I TP 631 Cf relhnbchand Sarogi v 
C i r 1047 ITT 46u 4'6 

(a) trunacAa/tm Chetty (4 L i R 
Bros )t C I T 3ITC 209 Chidambaram 
Ckehary C 1 T 1915 ITR 177 WA 
Central Wagon «t Finance Co. Ltd y I if <11 


34 TC 69 Scaler r George Thompson f Co 
Ltd 13 T C 83 89 Howden Boiler d Arma 
meats Co Ltd y Stewart 9 TC 205 Seo 
also Soundrapandia Ladar V C I T ]0j 0 
ITR 163 176 Cf In re Iltralal Kalyan 
mal 1943 ITR 128 * 

(6) Chidambaram Chelltar y C / T 
1940 ITR 177 C I T y A L \ / p 
Firm 1910 ITR 631 Howden Boiler «t 
Armaments Co Ltd y Stewart 9 TC 
205 

(7) In ro Iltralal Kalynnmal 1913 I T R. 
128 133 Antnaehalam Chetty (ALAR 
Bros ) ▼ C I T 3ITC 209 But tee, tho 
criticism of the fast mentioned caso m South 
Indian Industrials Ltd r C I T 193j 
ITR 11 10/20 

("a) Gonndram Bros Ltd y C I T 
1946 ITR 761 Dalsvkhrai Jaidaval t 
C I T 1«>j0 I T I 540 

(S) South Indian Indiana $ Ltl r 
Cl T I93j ITR 11 (SB) Fgyptian 
Hotels lid y Mitchell GT C 54“ C.,0 (II [1) 

1 R y \UlhanIantom d Son Ltd 12 T( 
21 30 Scales v George Thnnptcm d Co 
Ltd 13 TC 83 69 C I T r Larhna 
Jaccbabad (Sind) Light Fly Ltd 1910 ITR 
39o 404 


(9) C I T v International Industrie./ 
Ltd [19o2]2. ITU 41 

(10) 1<»43 ITR. 128 133 

(11) See al<0 tundra pondia \a J tr y 
C I T 1950 IT P 163 170 
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It was held under sec 24(2} before the amendment m 1955 that if in a particular S 24(2) 
year the Department did not allow set off of loss brought forward on the ground 
that such los3 was incurred in a business different from that in which the profits 
were made, Buch los3 might still be earned forward and set off against the profits 
in a subsequent year upon a different finding m the assessment for that year that 
the loss was incurred in the same busmess(25) 

' Reference to Court —Where the asscssee carries on different lines of 
business, it is a question of fact whether they are separate and distinct businesses 
or whether they are really branches or departments of one and the same busmess(l) 

But the Tribunal’s finding on the point may be set aside if there is no evidence 
to support it(2), or if the proper legal inference from proved facts has not 
been drawn(3) or if the Tribunal ba3 misdirected itself in law(4) 

Cl (b) of Proviso to sub-sec (2) Unabsorbed depreciation 
allowance of past years —Proviso (6) to sub Bee (2) requires that other / 
losses which have been carried forward from past years should first be set off 1 
against the busmess profits under sub sec (2) and it is only if any balance of profits 
still remains that the unabsorbed depreciation allowance of past years carried 
forward under cl (6) of the Proviso to sec 10(2)(i*) Bhould be set off against such 
balance of profits(5) This provision enures for the benefit of the assessee because 
unlike sub sec (2)(tti) of this section cl (6) of the Proviso to sec 10(2){vt) prescribes 
no time limit for the carry forward of unabsorbed depreciation allowance and the 
right of carry forward in respect of depreciation allowance may be availed of in 
later years when other losses can no longer be carried forward having regard to j 
sub sec (2)(tu) of this section See ante under sec 10(2)(t , t) Carry forward ' 

'of depreciation allowance ’, p S5t 


Cl (e) of Proviso to sub-sec (2) Change in constitution of 
firm or succession —The broad principle underlying sub sec (2) is that 
the nght of carry forward and set off of losses isjivailable^ordy tothe person who has 
su ffered the foss and to no one e lse Cl (e) of thetroviscTis thenecessary corollary 
to thi3 principle J “ 1 *' 


Sec 26(1) provides that where a change has occurred in the constitution of a 
firm the assessment should be made on the firm as constituted at the time of making 
the assessment but for the purpose of inclusion m the total incomes of the partners 
the firm s profits Bhould be apportioned between the partners who in the previous 


(2o) C I T v Lachhman Das Moot 
Chand [1053] 24 IT R 298 
(1) Ootxndram Bros Ltd x C I T 1946 
11 R 764 770 South Indian Industrials 
Ltd x G I T 1935 ITR 11 (SB) 
Uiralal Kahjanmal In re 1943 ITR 128 
C I T x Ramaknshna Ramnath 1944 ITR 
21 27 Ramckandra Manna Lai x C I T 
1949 ITR 394 Howden Boiler tt Arma 
nerds Co Ltd x Stewart 9 T C 20a I R 
v tt tlltoni Ransom d. Son Lid 12 T C 21 
•Cirt Potter A. Hughes Ltd x I R 12 T C 
976 Scales x George Thompson <t Co Lid 
13 T C 83 II 1 1 U Kinemas Ltd x Cool. 
18 T C 116 Rorth Central 11 agon <L Fucio.nce 
Co Ltd v Fijield 34 T C 59 Dalsukhrai 
Jaidayal x C I T 1950 ITR 546 552 
Ganga Glass Worls x G I T [19olJ 19 
ITR 126 C I T x International In 
dustrxesLtd [19a2] 22 I TJl 44 C I T x 


Pfajf Sewing Machine Co (India) Ltd 
[19o6] 30 I T R 518 

(2) Goundram Bros Ltd x C I T 
1946 ITR 764 Soundrapandia Radar x 
C I T 19o0 IT P 163 Dalsulhrax Jai 
dayal x C I T lOaO I T R 546 Spiers <t 
Son Ltd x Ogden 17 T C 117 124 

(3) Chidambaram Cheltiar x C I T 
1945 ITR 177 Soundrapandia Radar x 
C I T ISaOITR 163 170 ^IrunacAa/am 
Chettij (AL A T Bros ) x C I T I L.R 
62 Mad 296 (SB) AIR 1928 Mad 1229 
3 IT C 209 See the criticism of the last 
mentioned case in South Indian Industrials 
Ltd x C I T 193o IT P 11 19/20 

(4) rdhabchand Sarogi V C I T 1947 
ITR 46o 

(5) In re laxmtchand Jaipona Spg <t 
JTip Mills 19a0 ITR 919 



GOG 


TIIL I VOMIT INCOME TAT ACT 


S 24(2) constitute tbo samo business, js that laid down by Rowlatt, J, in Scales v George 
Thompson & Co Ltd (12), viz, 13 thcro an inter-connection, an inter lacing an inter 
dependences between, and a unity embracing, tbo businesses ?(13) The inter 
dependence may bo financial, the unit) may bo unity of management and control 
(14) In Chidambaram Chettiar \ C I T (15) the asscsscc earned on money 
lending business in India and also m Penang The profits arising in India and in 
Penang wero derived from different sources, the accounts were maintained sepa 
rntely, the staff for each business was separate and a long distance separated India 
from Penang But the foreign office was a branch office and was controlled by 
and closely connected with the headquarters m India The picture being that of a 
trading organisation inter-connected na head office and branch, with financial 
inter dependence and unity of control, it was held, applying the above test laid down 
by Kowlatt, J , that the business operations in India and in Penang constituted one 
and the same business and not distinct or separate businesses 

Tho same tc3t was applied by the Bombay High Court in Gomndram Bros Ltd 
v C I T (1G), where the assesseo corned on speculation in various commodities 
m various markets Tho speculation business was earned on in the same premises 
by the same staff and with tho aid of tho same accounts(I7) It was held on the 
facts of the case that speculation in tho various commodities constituted one and the 
same business Chagla J, held that speculation or the speculative character 
of the businesses was not by itself such a nexus or in tor-connection as made the 
busmesses one and the same business but the inter-connection was to be found 
m the other circumstances of the case(I8) In another case where a manufacturer 
of bidis engaged in speculation in cotton, it was held to be a separate business in 
tho absence of any mter-connection between the two busmesses(19) But where a 
merchant carried on speculation in v arious commodities and the capital employed 
in the business of speculation was the same as in his ordinary business as a merchant 
the accounts of the busmesses were inured up the items of expenditure were inter 
woven and the overhead expenses were common(20) and similarly where a grain 
merchant entered into forward contracts in grains(21) it was held on the facts of 
tho case that the merchant did not engage in a separate or different business by 
engaging in speculation or forward contracts 


The fact that in a particular year the assessee discontinues doing any business 
m a particular commodity or in a particular market does not necessarily make it 
a separate or new business when he recommences doing business m that commodity 
or in that market(22) Development of an existing business would not amount 
to a new business(23) but a new venture even in the assessee a ordinary line of 
business may amount to a new busmess(24) ____ 


(12) 13 TC 83 89 

(13) See also J R v William Ransom 
A Son Lid 12 TC 21 30 Liverpool t 
ljondon A Globe Ins Co v Bennett 6 T C 
327 370/7 (H L ) (investments of an msu 
rancO company a funds) and G I T v Inter 
national Industries Ltd [1952] 22ITR 


44 

(14) Sovndrapandia Radar v C I T 
1950 ITR 163 172/3 C 1 T v A L J 
R P Firm 1940 ITR 531 Bowden Boiler 
<t Armaments Co Ltd v Stewart 9 TC 

20 M 5 ) 1945 ITR 177 See also C I T 
y A L VHP Firm 19401T R 531 
(16) 1946 ITR 764 


(17) Cf Spiers <C Son Ltd v Ogden 17 

TC 117 12v> , „ _ , , 

(18) Sea also Dalsukhrai Jaidayal v 
GIT 1950 ITR 546 

(19) C I T y RamaJenshna Ramnath 
J944 ITR 21 

(20) Rtlkabchand Sarogt v GIT 1947 
ITR 465 476 

(21) Sovndrapandia Radar v C 1 T 
19oD ITR 163 

(22) Oovtndram Bros Ltd v C I T 
1946ITR 764 773 

(23) Spiers «£. Son Ltd v Ogden 17 TO 
117 

(24) See B d- Q Ktnemaa Ltd v Cootc 
18 TC 116 
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It was held under sec 24(2) before the amendment in 1955 that if in a particular 
year the Department did not allow set off of loss brought forward on the ground 
that such loss was incurred in a business different from that in which the profits 
were made, such loss might still be carried forward and set off agamst the profits 
in a subsequent year upon a different finding m the assessment for that year that 
the loss was incurred m the same busmess(25) 


Reference to Court —Where the assessee carries on different lmes of 
business it is a question of fact whether they are separate and distinct businesses 
or whether they are really branches or departments of one and the same busmess(l) 
But the Tribunal s finding on the point may be set aside if there is no e\ idence 
to support it(2), or if the proper legal inference from pro\ed facts has not 
been drawn(3), or if the Tribunal has misdirected itself w law{4) 


Cl (b) of Proviso to sub-sec (2) Unabsorbed depreciation 
allowance of past years —Proviso (6) to sab sec (2) requires that other 
losses which have been earned forward from past years should first be set off 
agamst the business profits under sub sec (2) and it is only if any balance of profits 
still remains that the unabsorbed depreciation allowance of past years carried 
forward under cl ( b ) of the Proviso to sec 10(2)(it) should be set off agamst such 
balance of profits(5) This provision enures for the benefit of the assessee because, 
unlike sub sec (2)(tti) of this section, cl (6) of the Proviso to sec 10(2)(ot) presenbes 
no time limit for the carrv forward of unabsorbed depreciation allowance and the 
right of carry forward in respect of depreciation allowance may be availed of in 
later years when other losses can no longer be carried forward having regard to 
snb Bee (2)(m) of this section See ante under sec 10(2)(u) Carry forward 

of depreciation allowance', p 351 


Cl (e) of Proviso to sub-sec (2) Change m constitution of 
firm or succession —The broad principle underlying sub sec (2) is that 
the right of carry forward and set off of losses ls^availabje^oji hj to the person who has 
su ffered the loss and to no one else Cl (e) of the Proviso *is thenecessary corollary 
to this principle ~— 


(25) C 1 T v Laehhman Das Moot 
Chand [19-3] 24 IT R 293 

(I) Covindram Bros Ltd x C I T 1946 
1 T R 764 770 South Indian Industrials 
Ltd v C I T 193- IT R 11 (S B ) 
Uxralal Kalyanmal In re 1943 I T R 128 
O I T x Bamakrtshna Ramnath 19441 T R 
21 27 Ramchandra Munna Lai x C I T 
1949 ITR 394 Howden Boiler A Anna 
mcnls Co Ltd x Stewart 9 T C 205 IB 
x H\Z£ionv RoJisom A. Son Lid 12 TC 21 
Birt Poiur a Hughes Ltd x I R 12 T C 
076 Scales x George Tl ompson A Co Ltd 
13 T C 83 HAG Ktnemas Ltd x Cool. 
18 T C 116 \orth Central Tl agon A Finance 
Co Ltd x Ftfidd 34 T C 69 Dalsukhrai 
Jaidayal x C I T 1950 ITR 646 652 
Oanga Class B oris v C I T [19oll 19 
ITR 126 G I T V International In 
dustnes Ltd [19-2] 22 I T R 44 C I T x 


P/aff Sewing Machine Co (India) Ltd 
[19o6] 30 IT R 518 

(2) Goundram Bros Ltd x C I T 
1946 ITR 764 Soundrapandta Nadar x 
C 1 T 1950 ITR 163 DalsuLhrai Jai 
dayal x C 1 T 19o0 ITR 546 Spiers A 
Son Ltd x Ogden 17 T C 117 124 

(3) Chidambaram Cheltiar x C I T 
1945 ITR 177 Soundrapandta Nadar x 
C I T 19501TR 163 170 Arunachalam 
Chetty (A Lu 4 T Bros) x C I T I L R 
62 Mad 296 (S B ) AIR 1928 Mad 1229 
3 IT C 209 See the criticism of the last 
mentioned case m South Indian Industrials 
Ltd x C I T 1935 ITP 11 19/20 

(4) TeViabchand Sarogi v C I T 1947 
ITR 465 

(5) In re Laxmtehand Jaipona Spy A 
Iftf Mills 1950 ITR 919 


Sec 26(1) provides that where a change has occurred m the constitution of a 
firm, the assessment should be made on the firm as constituted at the time of making 
the assessment, but for the purpose of inclusion in the total mcomes of the partners 
the firm s profits Bhould be apportioned between the partners who in the previous 


S 24(2) 
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year were entitled to receive the same(6) The effect of cl (e) of the Proviso to 
sec 24(2), as far as can be gathered from its clumsy language, is that a firm is not 
entitled to carry forward and set off against its own profits of a subsequent year so 
much of its loss as is proportionate to the share of a retired or deceased partner, 
nor is any partner entitled to carry forward and set off against his own profits any 
other partner’s share of the loss 

Similarly, where a person carrying on any business, profession or vocation 
is succeeded in such capacity by any other person the successor has no right to 
'carry forward and set off any loss incurred by his predecessor the^geneml principle^*, 
being that t he suc cessor in business must be treated as if he had commenced or set 
up^newTmsinessTTJ- “Thus"where the business of a joint family was earned on 
after partition by the erstwhile coparceners in partnership the firm could not claim 
*to carry forward and set off against its profits the loss incurred by the family, since 
{the firm and the family were different entities though their members were the same 
andividuals(8) Likewise, where a company was formed to amalgamate the under 
takings of two existing companies and the businesses earned on by those two 
companies were continued by the new company it was held that the new company 
was not entitled to carry forward and set off against its profits the losses which had 
been incurred by the amalgamated compames(9) Where a business is transferred, 
the unabsorbed depreciation allowance and other losses of the previous owner 
cannot be assigned to the successor so as to enable him to carry them forward and 
set them off against his own profits(lO) Nor can the previous owner cl3im to 
carry forward and set off the loss after he has assigned the business to another 
for the right of carry' forward is conditional upon the assessee continuing to carry 
on the business in which the loss was mcurred(ll) Thus the unabsorbed loss 
becomes a capital loss when the business changes hands, just as it becomes a capital 
! loss when the business is discontinued(12) 

To the general rule that the successor m business cannot claim to carry forward 
and set off the loss of his predecessor, the on ly except iaiuis-the^ case w hcr.a..the 
successio n is byjnheritance The heir wou)3~be entitled to carry forwarHthe loss 
mcurrecTEj'*the previous owner 

For cases of succession and change in the constitution of a firm, see post notes 
under secs 25 and 26 

Sub-secs (2A) and (2B) Set-off and carry-forward of capital 
losses —Sub sec (2A) provides that a loss-fall mg .undeiLthe head “Capital gams 
can be set off jmlg _against_ any capital g aTn3_f8Jlmg. under tFe~eame ~heacTbut.guch 
Iosif canfioF*be_sc_t_o fj_agamst_ 1 nco me ^falling jinder-any_df tier^head This sub 
section and the provision for speculative loss form the only excepti'ons^o the rule 
of set-off of loss under one head against income under another head laid down in 
sub sec (1) 

Sub Bee (2B) enacts that an unabsorbed loss under the head 'Capital gains 
may be earned forward and set off against capital gains of a subsequent year, 
subject to two limitations (a) no such capital loss can be earned forward for more 
than eight years and (b) where the loss sustained by an assessee, not being a company, 


(6) See notes to see 26(1) P 03 * 

(7) See United Sleet Cos Ltd v Culling 
ton 23 T C 01 («L) 

(8) heshnehand BhanabTiai v C I T 

[1951] 2Q 1 T R 201 The decision in this 
case was given without reference to cl («) of 
the Proviso _ ,, . 

( 9 ) United Steel Cos Ltd v Culhngton 
23 T C 91 (H L.) 


(10) Indian Iron <L Steel Co Ltd ▼ 
C I T 1943 IT R 323(PC) 

(11) See ante under The came business 

profession or vocation p C04 

(12) See ante under sec 10(2) f*o 
allowances in respect of dead business 

p 336 and under this sub section The 
same business profession or vocation 

,p C04 
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in any accounting year doe 3 not exceed Rs 6,000, it cannot be carried forward/ S 24A 
( Cap ita,t_gain3 not, exceeding Jls 6,000 are likewise not-chargeable to tax in the 
hands of ^asse sseea ot her than companies {Proviso to sec 17(6)(u)) * 

Sub-sec (3) Order notifying amount of loss —When after setting 
off a loss under one head against the profits under another head the computation 
of the total income of the assesses discloses a loss which the assessee is entitled 
to carry forward, it is the duty of the Income tax Officer, under this sub section, 
to notify to the assessee by an order m writing the amount of such loss This is 
to obviate any dispute in future regarding the quantum of the loss The assessee 
may appeal against the amount of loss determined by the Income tax Officer but 
he cannot dispute the correctness of the amount in the assessment proceedings 
of a subsequent year against the profits of which the carried forward loss is sought 
to be set off(12o) The order contemplated bj this sub-section can bo passed only 
* in the course of the assessment of the total income of any assessee * e, m the 
course of assessment proceedings under sec 23 If at the time of making the 
assessment the Income tax Officer fails to pass an order under this sub section 
notifying the loss that would not defeat the assessee’s right to carry forward the 
Tos 3 and set it off against the profits of a subsequent year(13) But after the 
insertio n of subjgec (2A) of sec 22 Jsy.the Income-tax (Amendment) 'Act, 1953 
\n-a 39 g 33 ee would not be entitled to carry forward a loss unlesahnbas-filed a return 
m^Tespcmse to a special notice under sec 22(2) or voluntarily under see 22(2A) 

(See ante under sec “22(2 4), p 638) 

In proceedings initiated under sec 34 for assessing income which is suspected 
to have escaped assessment the assessee is not entitled to claim that the loss 
sustained by him m the relevant accounting year or m an earlier year should 
he determined and an order notifying the amount of such loss should be passed 
under this sub section(14) 

The order notifymg the amount of the loss is appealable under sec 30 


I7</ 


24A (1) When it appears to tho Income-tax Officer that any 

, person may leave the taxable territories during the 

2bFe*temJriM ,he tsr current financial year, or shortly alter its expiry, 
and that he has no present intention of returning, 
the Income tax Officer may proceed to assess him on his total income 
of the period from the expir) of the last previous year of which the 
income has been assessed in his hands to the probable date of his 
departure from the taxable territories, or where ho has not beon 
previously assessed, on his total income of the period up to the 
probable date of his departure from the taxable territories The 
assessment shall be made on the total income of each completed 
previous year included m such period at the rate at which such in 
come would ha\e been charged had it been fully assessed, and as 
respects tho period from the expiry of the last of such completed 
previous years to the probable date of departure tho Income-tax 


(12a) Tho Nagpur High Court g decision 
to tha contrary in Khushalchand Dana t 
C 1 T [1957] 31 ITR 417 u it is sub¬ 
mitted incorrect 

(13) AR India Groundnut Syndicate Ltd 
v C I T [19o4] 2o IT R. 90 


(14) Anglo-French Textile Co Ltd v 
C I T 19o0 ITR 906 on npneal SC. 
left this point open m [1953] 23 1 f R 82 
Ahamtd Sahib v C I T [105-] 2* I T R. S7 
Lfaraeimhulu r CJT [1957] 32 ITTL 
7-S 


39 a 




603 


THE INDIAN INCOME TAX ACT 


S 24 

(2A)-(2B) 


/ 




year were entitled to receive the same(6) The effect of cl (e) of the Proviso to 
sec 24(2), as far as can be gathered from its clumsy language, is that a firm is not 
entitled to carry forward and set off against its own profits of a subsequent year so 
much of its loss as is proportionate to the share of a retired or deceased partner, 
nor is any partner entitled to carry forward and set off against his own profits any 
other partner’s share of the loss 


Similarly, where a person carrying on any business, profession or vocation 
is succeeded m such capacity by any other person, the successor has no right to 
/carry forward and set off any los3 incurred by his predecessor the general principle^. 
| b cmg that the suc cessor in business must be treated as if he had~commenced or set 
up_a_newTnismessf7y~“-Thus*where the business of a joint family was carried on 
after"partition by the erstwhile coparceners in partnership the firm could not claim 
'to carry forward and set off agamst its profits the loss incurred by the family, since 
(the firm and the family were different entities though their members were the same 
mdi\iduals(8) Likewise, where a company was formed to amalgamate the under 
takings of two existing companies and the businesses earned on by those two 
companies were continued by the new company it was held that the new company 
was not entitled to carry forward and set off agamst its profits the losses which had 
been incurred by the amalgamated compames(9) 'Where a business is transferred 
the unabsorbed depreciation allowance and other losses of the previous owner 
cannot be assigned to the successor so as to enable him to carry them forward and 
set them off against his own profits(lO) Nor can the previous owner claim to 
carry forward and set off the loss after he has assigned the business to another 
for the right of carry forward is conditional upon the assessee continuing to carry 
on the business in which the loss was incurred(ll) Thus the unabsorbed loss 
becomes a capital loss when the business changes hands, just as it becomes a capital 
loss when the business is discontmued(12) 

To the general rule that the successor in business cannot claim to carry forward 
and set off the loss of his predecessor, the o nly exceptio n-ia-th<A case w-be ia-the-— 
succession is byjnheritance The heir wouTcTbe entitled to carry forwarcTthe loss 
mcurreifTiy the previous owner 

For cases of succession and change in the constitution o! a firm, see post notes 
under secs 25 and 26 

Sub-secs (2A) and (2B) Set-off and carry-forward of capital 
losses —Sub sec (2A)provides that a JpgaJalkng-Undei Jbe he ad Capjtal_gains” 
can be set off only_agamst any ca pita l gam s_falling junder the sa me he ad ftTutiuch 
los3 cannoF"be_Bct_off against income .falhngjmder,anyi_ofher ~head Tms sub 
section‘ahd tFe provision for speculative loss form the only exceptions to the rale 
of set off of loss under one head against income under another head laid down in 
sub-Bec (1) 

Sub sec (2B) enacts that an unabsorbed loss under the head ‘Capital gams 
may ba carried forward and set off against capital gains of a subsequent year 
subject to two limitations (a) no such capital loss can bo carried forward for more 
than eight years and (b) where the los3 sustained by an assessee not being q company 


(6) See notes to sec 26(1) post 

(7) See United Sleet Cos Ltd v Culling 

ton 23 T C 01 (H L.) „ r 

(8) Ktsbnchand Bhanabhat v C I T 

I1Qjl] 20 IT R 201 The decision in this 
case was given without reference to cl (e) of 
the Proviso _ , „ „ 

/£>) United Steel Cos Ltd v Culltnglon 
23 T C 91 (H I*) 


(10) Indian Inn <L Steel Co Ltd ▼ 
C I T 1943 ITR 328 (P C) 

(11) See ante under The eatne business 
profession or vocation p 604 

(12) See ante under sec 10(2) J*® 

allowances in respect of dead business 

p 336 and under this sub section The 
same business profession Of vocation 
p 604 
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in any accounting year does not exceed Ks 5000, it cannot be earned forward/ S 24 
( Camta Lga ma n ot_exceedingJ[ta 5,000_aro Jikowise not chargeable to tax in tha 
hands of a ssessees other than companies (Proviso to s c JL7(6)(u)) * 

Sub -sec (3) Order notifying amount of loss —When after setting 
off a loss under one head against the profits under another head the computation 
of the total income of tho assesseo discloses a loss which the assessee is entitled 
to carry forward, it is the duty of the Income tax Officer under this sub section, 
to notify to tho assesseo by an order in writing the amount of such loss This is 
to obviate any dispute m future regarding the quantum of the loss The assessee 
may appeal against the amount of loss determined by the Income tax Officer, but 
he cannot dispute the correctness of the amount m the assessment proceedings 
of a subsequent year against the profits of which the carried forward loss is sought 
to be set off(12a) The order contemplated by this sub-section can be passed only 
* m the course of the assessment of the total income of any assessee le in the 
course of assessment proceedings under sec 23 If at the time of making the 
assessment the Income tax Officer fads to pass an order under this sub section 
notifying the loss, that would not defeat the assessee s right to carry forward the 
Toss and set it off against the profits of a subsequent year(13) But after the 
insertion of sub sec (24.) of sec _22,by the Income tax (Amendment) Acl, 1953 
\n-asa6ssce Twould not be entitled to carry forward a loss unleaa-ha has.filed a .return 
iQ_response to a special notice under sec 22(2) or voluntarily under seo 22(2A) 
(SeTonfe under gec“22(2A) p 638) 

In proceedings initiated under sec 31 for assessing income which is suspected 
to have escaped assessment, tho assessee is not entitled to claim that the Ios3 
sustained by him in tho relevant accounting year or m an earlier year should 
be determined and an order notifying the amount of such loss should be passed 
under this sub section(14) 

The order notifying the amount of the loss is appealable under sec 30 




24A (1) When it appears to the Income tax Officer that any 

. ., „ person may leave the taxable territories during the 

lh8 taic current financial year, or shortly after its expiry, 
and that he has no present intention of returning, 
the Income tax Officer may proceed to assess him on his total income 
of the period from the expiry of the last previous year of which the 
income has been assessed in his hands to the probable date of his 
departure from the taxable territories, or where he has not been 
previously assessed, on his total income of the period up to the 
probable date of his departure from the taxable territories The 
assessment shall be made on the total income of each completed 
previous j ear included m such period at the rate at which such in¬ 
come would have been charged had it been fully assessed, and as 
respects the period from the expiry of the last of such completed 
previous years to the probable date of departure the Income-tax 


(12a) Tho Nagpur High Court s decision 
to the contrary in Khuahalchand Daga y 
O 1 T [1057] 31 ITJR 417 is it is sub 
mitted incorrect 

(13) All Indta Groundnut Syndicate Ltd 
y C I T [1954] 25 IT R 90 


(14) Anglo French Textile Co Ltd v 
C I T 1950 IT R 906 on appeal 8 C 
left this point open m [1953] 23 I T R 82 
Ahamed Sahib y C 1 T [1952] 221TR 87 
Harasimhulu y CI T [1957] 32 IT P 
7-8 


39 a 
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o£ lmutation Hid down in sec 34 has expired But whereas the substantive part 
of Bub sec (1) empowers the Income tax Officer only to assess the income of any 
year if the income has not been assessed at all, it does not empower him to reopen 
any assessment on the ground that the income had been underassessed or had been 
assessed at too low a rate or had been the subject of excessive relief Therefore 
the anxiety of the draftsman to restrict by the Proviso the power to reopen assess 
ments which power is not given at all by the substantive enactment seems 
somewhat pointless 

i Sub sec (2) authorises the Income tax Officer to serve a notice calling for a 
return of income within a specified period not being less than sever^days instead of 
the usual period of thirty clear days The notice issued under This sub section has 
to be treated for all purposes of the Act as if it were a notice issued under sec 22(2) 
Thus if the asscssee does not make a return m response to the notice a best judg 
ment assessment must be made under sec 23(4) Non compliance with the notice 
would also attract penalty under sec 28(1) and would be an offence punishable 
under sec 51(e) 

)' U 24B (I), "Where a person dies, his executor, administrator 

_ , „ . or other legal representative Bhall be liable to pay 

^payable by repre out of the estate of the deceased person to the 

extent to which the estate is capable of meetmg 
the charge the tax assessed as payable by such person, or any tax 
which would have been payable bv him under this Act if he had 
not died 

(2) Where a person dies before the publication of the notice 
referred to in sub-section (1) of section 22 or before he is served with 
a notice under sub section (2) of section 22 or section 34, .is the case 
may he, his executor, administrator Or other legal representative 
shall, on the serving of the notice under sub section (2) of section 22 
or under section 34, as the case znay be, comply therewith, and the 
Income tax Officer may proceed to assess the total income of the 
deceased person as if such executor, administrator or other legal 
representative Were the assessee 

(3) Where a person dies, without having furnished a return 
which he has been required to furnish under the provisions of section 
22, or having furnished a return which the Income tax Officer has 
reason to believe to be incorrect or incomplete, the Income tax 
Officer may make an assessment of the total income of such person 
and determine the tax payable by him on the basis of such assess¬ 
ment, and for this purpose may, by the issue of the appropriate 
notice which would have had to be served upon the deceased person 
had he survived, require from the executor, administrator or other 
legal representative of the deceased person any accounts, documents 
or other evidence which he might under the provisions of sections 22 
and 23 have required from the deceased person 


Ss 24A- 
24B 
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THE IND7AH IbCOHE TAX ACT 


S 24B Object and scope of the section —The Bombay High Court held 
(1) in Ellis Retd v C I T (16) that where a person died after the commencement 
of the financial year hut before his income of the previous year was assessed, his 
executor was not liable to pay the tax and that if the death occurred while assess 
ment proceedings were pending, the proceedings could not be continued and the 
assessment could not be made after tbe person’s death(17) With a view to remov 
mg the difficulties pointed out in that case, this section was inserted by an Am end 
ment Act which came into force on the 11th September, 1933 The same Amend 
ment Act also inserted sec 49F which entitles the legal representative to claim a 
refund in cases where the deceased, if he were alive, would have been entitled to 
the refund 

A Hindu undivided family continues to exist as an assessable unit despite 
t changes in its composition including the change of its Karta by death or otherwise 
* and consequently there is no scope or necessity for invoking this section when a 
Karta dies(17o) 

The section is not retrospective and does not apply to cases in which death 
took place prior to the date when the section came into force(18) 


Sub -sec (1) Liability of representative of deceased person — 
Under this sub section the executor administrator or other ‘legal repre 
sentative (which term would include an heir(19)) is liable to pay out of the 
estate of the deceased the tax payable by tbe deceased(20) This Lability is subject 
to two limitations — 


(») The liability under this sub section is only in respect of (a) the tax assessed 
as payable by the deceased or (6) any tax which would have been payable 
by him under this Act if he had not died 
(n) The liability of tbe legal representative is limited to the extent to which 
the estate is capable of meeting the charge 


i This sub section applies irrespective of whether the assessment proceedings 
I had not been started or were pending, or were completed and the assessment made 
I before tbe death of the deceased A broad construction has been placed upon the 
words if he had not died in a similar provision in the English statute and it has 
been held under the English statute that a ‘terminal sum’ payable upon the death 
of an employee to his representatives would be assessable in the hands of the 
representatives under the section(21) 

I This section does not o\emde sec 26(2) Cases of succession to the business 
I carried on by tbe deceased would be governed by the provisions of sec 26(2) and 
1 not this section, even where the heirs succeed to the business , while the assessment 
l in respect of the income from the rest of the estate would fall under this section(22) 
As regards the priority to which the State is entitled m respect of income tax 
dues see post under sec 46 


Sub-secs (2) and (3) Assessment on representatives —If at 
the date of the death of the deceased the public notice calling for a return of income 
under Bee 22(1) had not been published or the individual notice under sec 22(2) 


(16) 6 ITC 100 

(17) See also Mitchell y Mcb etll dr Co 
2ITC 298 

(17a) Ft iyatagar v I T O [1957] 31 
IT R 173 

(18) C I T r Mehta 1935 ITR 147 

(19) See sec 2(11) of Civil Procedure 


Code and Mullas commentary thereon 12th 
Ed pp 11/12 

(20) In re Usharani Boy Chovdhurant 
1942 IT R 199 

(21) Allen v Triheamt 22 T C 16 (C A ) 

(22) C I T v Ramaswamy Iyengar 1913 
ITR 610 
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or sec 34, as the case may be, had not been served on him, the Income tax Officer 
should first serve the notice under sec 22(2) or sec 34, as the case may be, on the 
legal representative of the deceased and then proceed to assess the income of the 
deceased m the hands of the representative as if the representative were the assessee 
If there_are_ moroJegal representatives than one the notice should_be served on all 
oTthcm(22a) It is obligatory upon the representativ e to comply with the notice 
served on him under sec 22(2) or sec 34 Assessment may be made on the rcpre 
sentativo under sec 34 read with this section in respect of income of the deceased 
which had escaped assessment in the relevant financial years(23) 

If the deceased was served with an individual notice calling for a return of 
his income under scc v22(21 b ut he did not Bnbmit his return, the Income tax Officer 
can, it is submitted, make a valfd“Best'judgment assessment under sec -23(4) 
without-fiery mg a fresh^notice under sec 22(2) on the representative though it 
would be obviously desirable to issue a fresh notice to the representative m such 
cases If the deceased did file a return and the return is found to be correct and 
complete, the assessment may be made on the representative on the basis of such 
return under sec 23(1) If, on the other hand the return filed by the deceased 
is not accepted as correct and complete the Income tax Officer must serve a notice 
under sec 23(2) on the legal representative of the deceased, ashing him to attend 
or produce evidence in support of the return, if such notice was not served on the 
deceased before his death The Income tax Officer may also servo a notice under 
sec 22(4) on the legal representativ c, calling for accounts documents, total wealth 
statements or other information If the legal representative complies with such 
notices the assessment would be made under sec 23(3) In the event of non 
compliance, the Income tax Officer should proceed to make a best judgment 
assessment under sec 23(4) 

In Maharaja of Pahala v C 1 T (24), Beaumont, C J and Kama, J , laid 
down—(o) that a notice served on the legal representative under this section should 
state on the face of it that it was issued to that person in his representativ e capacity, 
hut if this is not done the irregularity would not invalidate the notice if it was in 
fact Beived on the legal representative and was understood and acted upon by 
him as Berved on him in that character (6) that an assessment under this section 
Bhould be made on the legal reprcsentalne in respect of the income of the deceased 
and if an assessment is made on the deceased it would as a general rule, be a nullity 


Penalty on representatives —The scheme of the section is that the assess 
ment proceedings should be initiated, or pending proceedings Bhould be continued 
and completed just as they would be if the person had not died But the section' 
dQfi s_not refer to ■penally proceed ings^ It is submitted that penalty ■proceedings 
cannot be' started against the representative for any default committed by the 
deceased nor can pending penalty proceedings be continued against the repre 
sentative after the death of the original assessee(25) though the representative 
being an assessee within the meamng of the Act, would be liable to a penalty for 
his own default e g penalty under sec 46(1) for his own default in paying the tax 
assessed on him under this eection(l) However, if a penalty had already been 
imposed on the deceased prior to his death it may be demanded from the xepre 
sentative and collected out of the estate(la) f 


^(22a) Alfred v I T 0 [1957] 32 ITR 

(23) Palmer v Catlermole 21 T C 191 

(24) 1943 IT R 202 

(25) Cf Elite Retd v C I T 5 ITC 
100 and Att Oen v Canter 22 TC 422 


(CA) , 

(1) The decision of the Madras H C 
to the contrary in Alfred v I T 0 [19o6] 
29 IT R 70813 it is submitted incorrect 
(la) Cf Att Oen v Midland Bank 
Executor £, Trustee Co Ltd 19 T C 136 


S 24B 
(2)&(3) 
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S 24B 


Costs, expenses and payments to beneficiaries —Where executors 
apply a portion of the income received by them from the estate m a 
particular way pursuant to the directions of the testator or other legal obligation 
it lsjmerely a case of application^ income and would not entitle the executors to 
claim any deduction in respect of the income so applied Thus paymenFof the 
^pESSya Sradh expenses costs of probate death duties and other debts due to the 
4 State(2) or periodic payments to beneficiaries out of the income of the estate(3) 
jm compliance with the obligatory directions of the testator cannot be excluded m 
,computing the executors’ chargeable income from the estate (See further ante 
,under sec 3, “Application of income and its diversion by o-vemding title ” p 90, 
et seq ) 

Apportionment —In assessing the executor under this section w respect 
of the income of the deceased for the year of death, the incom e mav be apportioned 
jip_to the date of _the .death and the executor may be charged in respect of thT 
income itKTch accrued to the testator de die tn diem up to the date of the death(4) 
But certain incomes like dividends and interest do not accrue from day to day 
If a dividend or interest becomes payable after the death a part thereof apportioned 
to the period up to the date of the death cannot be treated as the income of the 
deceased{5) 


Income of legal representative from the estate —Executor carry¬ 
ing on business —Specific and residuary legacies —This section 
is meant to enable the Revenue to make an assessment on the executor, 
administrator or other legal representative in respect of the income which 
accrued to or teas received by the deceased But this section does not limit or 
derogate from the liability of the legal representative under the other provisions 
of the Act and apart from this section an assessment would have to be made on 
the legal representative in respect of the income which accrues to him after the 
death the estate being vested m him(6) Similarly, apart from the provisions of 
this section, action may be taken against the legal representative under sec 34, 
as against any other assessee(7) After the estate is fully administered and the 
executors act as trustees for the beneficiaries they may be assessed under sec 40 
or 41 of the Act(8), but not till then(9) 

\\ here a trader dies, his executors may carry on the business for some time 
in the course of winding up the estate and in that event they would be assessable 
under sec 10 m respect of the profits made by them in carrying on such busmess(lO) 
On the other hand, the executors may not continue the business but may merely 
realise the estate to the best advantage, in which event the realisations may not 


(2) P C Mulhclc v C 1 T 1938 ITS 
206 (PC) Lord Iterelydc s Trustees v Millar 
9TC. 14 (H L.) Pamasu-amy Ayyangar v 
O 1 T 1943 I T R 697 (the expenses were 
held not deductible under see 10(2)) 

(3) In re P C Mulhclc 1940 I T R 236 
Eagharalu Aatrfu A. Sons -r C I T 1050 
ITR 787 

(4} palmer v Catlermole 21 T C 191 

(5) I 71 v Henderson s Executors 16 T C 
282 followed in Bryan v Cassin 24 T C 408 
(annuity) See also ante under see 8 

Securities sold cum interest No appor 
tionment of interest p 2S5 and under 
sec. 16(2) Shares sold cum-diTidcnd, 
p 499 

(6) DubasS s Executors r C I T [I0ol] 


19 I T P 182 190 (S C ) Asit A umar Chose 
v Q Ag I T [1952] 22 ITR 177 C I T 
v James Anderson [19^4] 201T R 699 See 
also/’ C Mulhehv C 1 T 1933 IT R 206 
(PC) 

(7) See In re P C Mulltcl 1940 ITR 
230 

(8) S P C Mulhclc v C 1 T 1933 
ITR 200 209 (PC) 

(9) Pagharalu A atdu t Sons r C I T 
1950 ITR 787 Asit Kumar Chose r 
C Ag I T [19o2] 22 I T It 177 

(10) Dubath s Executors r C I T [1951] 
19 ITR 182 190 (SC) Executrices of 
Philip 11 eisberg r J It 17 TC 698 

\eirbams Syndicate r Hay 22 TC 481 

(C.A) 
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be assessable as income m their hands(ll) But even where the business is not 
carried on by the executors, if any income is earned by the capital employed in the 
business it would be assessable as their income Thus where after the death of a 
money lender the administrator collected the interest which fell due after the death, 
the administrator was held chargeable in respect of such interest though he had not 
at any time carried on the business(12) See further ante under sec 2(4) “Business 
earned on in the course of administration, or winding up or liquidating a concern, ’ 
p 34 ‘ 

When the executor gives hi3 assent to a specific legacy, the title of the legatee 
relates back to the date of the death and the income arising after the death and 
before the assent belongs to the legatee and is taxable as his income and not as the 
income of the executor(13) Thus where shares are specifically bequeathed, the 
dividends received by the executors after the death and prior to their delayed aSsent 
to the legacy form part of the legatees total income for the years in which the 
dividends were distnbuted(14) If the executor is also the sole beneficiary it does 
not necessarily follow that he receives the income in the latter capacity(15) 

On the other hand, though there may be a residuary legatee, the income from 
the residue is the income of the executor and taxable in his hands so long as the 
estate has not been completely administered, it is only after the estate is fully 
administered and the net residue is ascertained that the residuary legatee gets a 
title to the residue and the income therefrom can be said to accrue to him and can 
be’taxed m his hands(16) This principle would apply irrespective of whether the 
residue is settled in trust for a life tenant or is bequeathed absolutely(17), and it 
would apply even if a part of the income of the estate has been actually paid on 
account to the residuary legatee pending the administration of the estate(18) 

The case law on this topic has been reviewed by the Madras High Court in 
Raghaialu Naidu & Sons v G I T (19) and by the Calcutta High Court in Asit 
Kumar Ghosev C /lg I T (20) See further post under sec 41, “Executors and 
trustees —Section is not exhaustive’, p 729 

25 (1) Where any business,'profession or vocation to which 

1 &V.H(C) sub-section (3) is not applicable, is discontinued in 

iuronunu*dV«2iS«5 of any year, an assessment ma-v be made m that 5 ear 
r on the basis of the income, profits or gams of the 
period between the end of the previous year and the date of such 
discontinuance in addition to the assessment, if any, made on the 
basis of the income, profits or gams of the previous year 
tQ) ^ (2) Any person discontinuing any such business, profession 

'V- or vocation shall gi\e to the Income tax Officer notice o f such dis¬ 
cont inuance with in fifteen days thereof, and, where any~person fails 
to gnet Ke J i^rce^cquu-ed^ HytKis sub section, the Income tax 

(11) Marshall s Executors v Joly 20 T C 
(C A )° } ' an ‘ 4 Extcvtort v / R 12 T C 602 

(12) Bennet v Ogston 15 T C 374 

(13) 1 R v Baicley 13 T C 327 

(14) Ibid 

(16) I R x TToAI 17 T C 744 (IIL.) 

(1G) Pex r Special Comrs (Ex parto 
Er Barnardo $ Homes) 7 T C 645 <H L.) 

Ccr6e« T I B 21 TC 449 (C Jl) Ragharalu 


Baidu «t Sons y C I T IOdOITR 787 
A sit Kumar Ghost y C Ag I T [19j2] 22 
ITR 177 

(17) Corbett v I R 21 TC 449 4„S 
460 (C.A ) 

(18) Corbett v I R 21 T C 449 (C A ) 
Mane Celeste Samaritan Society r / R 11 
TC 226 

(19) 1950ITR 787 

(20) (1952] 22 IT P 177 


Ss 
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S 25 Officer may direct that a sum shall be recovered from him by way 
of penalty not exceeding the amount of tax subsequently assessed 
on him m respect of any income, profits or gains of the business, 
profession or vocation up to the date of its discontinuance 

(3) Where any business, profession or vocation on which tax 
iv as at any time charged under the provisions of the Indian Income- 
tax Act, 1918 (VII of 1918), is discontinued, then, unless there has 
been a succession by virtue of which the provisions of sub section (4) 
have been rendered applicable no tax shall be payable m respect 
of the income, profits and gams of the period between the end of the 
pre\ious jear and the date of such discontmuance, and the assessee 
may further claim that the income, profits and gains of the previous 
year shall be deemed to have been the income, profits and gams of 
the said period Where any such claim is made, an assessment 
shall be made on the basis of the income, profits and gams of the 
said period, and if an amount of tax has already been paid m respect 
of the income, profits and gains of the previous year exceeding the 
amount payable on the basis of such assessment, a refund shall be 
gi\en of the difference 

(4) Where the person who was at the commencement of the 
Indian Income-tax (Amendment) Act, 1939 (VII of 1939), carrying 
on any business, profession or vocation on which tax was at any 
time charged under the provisions of the Indian Income tax Act, 
1918, is succeeded in such capacity by another person, the change 
not being merely a change m the constitution of a partnership, no 
tax shall be payable by the first mentioned person in respect of the 
income, profits and gams of the period between the end of the pre 
vious year and the date of such succession, and such person may 
further claim that the income, profits and gains of the previous year 
shall be deemed to ha\e been the income, profits and gams of the 
said period Where any such claim is made, an assessment shall 
be made on the basis of the income, profits and gains of the said 
period, and, if an amount of tax has already been paid m respect 
of the income, profits and gams of the previous year exceeding the 
amount payable on the basis of such assessment, a refund shall be 
given of the difference 

Provided that sub sections (3) and (4) shall not appl}— 

(a) to super tax except where the income, profits and gains 
of the business, profession or -vocation were assessed to 
super-tax for the first time either for the year beginning 
on the 1st day of April, 1920, or for the year beginning on 
the 1st daj of April, 1921 , 
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(6) to a business, profession or vocation on which income-tax S 
was at any time charged m the hands of a company under 
the Indian Income-tax Act, 1886 (II of 1886), or on which 
income tax would have been charged in the hands of a 
company for the assessment year ending on the 31st day 
t of March, 1918, if the company having been in existence 

in that year had also been in existence m the year ending 
on the 31st day of March, 1917 

(5) No claim to the relief afforded under sub section (3) or sub¬ 
section (4) shall be entertained unless it is made before the expiry of 
one y ear from the date on which the business, profession or vocation 
was discontinued or the succession took place, as the case may 
be - 

J - (6) Where an assessment is to be made under sub section (1), 
sub section (3) or sub section (4), the Income tax Officer may serve 
on the person whose income, profits and gams are to be assessed or, in 
the case of a firm, on any person who was a member of such firm at the 
time of its discontinuance, or, in the case of a company, on the principal 
officer thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub section (2) of section (22) 
and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that 
sub section 

Sub-sec (1) Assessment in case of discontinued business — 

It has been noted above that the subject of charge under this Act is the 
income of the previous year and not the income of the assessment jear(21) An 
exception^to thi3 general rule is provided by sec 24A which authorises assessment 
torthe income of tho assessment year itself in the case of persons departing from 
India without an intention of returning This sub section provides another ex 
ceptiomto thejrule_thatJ.ha income iaxedas that of the previous year In the case 
of any business profession or vocation which is discontinued m any year an assess 
ment may be made under this sub section in the year of discontinuance on the 
profits of tho period between the end of the previous year and the date of such 
discontinuance in addition to the assessment, if any, made on the profits of the 
previous year As the Supreme Court said in C 1 Tv Snmvasan <t Gopalan( 22), 
all that the section authorises the Income tax Officer to do is that it gives him 
an option to make a premature assessment on the profits earned up to the date of 
discontinuance in the year of discontinuance itself instead of in the usual financial 
>ear ’ The assessment on the profits of tho said period and the assessment on 
the profits of the previous year should be separate and distmct(23) This sub 
section applies only to cases of d iscontinuance of business and not to^cases of» 
successio n^!) -- * ~ '""~ 

(21) Sec ante under sec 3 Tax is on Saran Singh Ram Singh 1946 ITR 15** 

income of the previous year p 70 164 (F B ) 

(22) [1953] 23 ITR 87 97 (24) C I T v The Hindu' 1950 

(23) O I T v Snrnnwm A Gopatan ITR 237 252 on appeal to S C 1 T 

[1953] 23 I T R 87 07 (S C ) C I T t v Snnitatan A Oopafan [1953] 23 I T R. 87 
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S 25 Officer may direct that a sum shall be recovered from him by way 
of penalty not exceeding the amount of tax subsequent!) assessed 
on him in respect of any income, profits or gains of the business, 
profession or vocation up to the date of its discontinuance 

(3) Where any busmess, profession or vocation on which tax 
was at any time charged under the provisions of the Indian Income- 
tax Act, 1918 (VII of 1918), is discontinued, then, unless there has 
been a succession by virtue of which the provisions of sub section (4) 
have been rendered applicable no tax shall be payable in respect 
of the income, profits and gams of the period between the end of the 
previous year and the date of such discontmuance, and the assessee 
may further claim that the income, profits and gams of the previous 
year shall be deemed to have been the income, profits and gams of 
the said period Where an) such claim is made, an assessment 
shall be made on the basis of the income, profits and gains of the 
said period, and if an amount of tax has already been paid m respect 
of the income, profits and gams of the previous year exceeding the 
amount payable on the basis of such assessment, a refund shall be 
given of the difference 

(4) Where the person who was at the commencement of the 
Indian Income tax (Amendment) Act, 1939 (VII of 1939), carrying 
on any business, profession or vocation on which tax was at any 
time charged under the provisions of the Indian Income-tax Act, 
1918, is succeeded m such capacity by another person, the change 
not being merely a change m the constitution of a partnership, no 
tax shall be payable by the first mentioned person m respect of the 
income, profits and gams of the period between the end of the pre 
vious year and the date of such succession, and such person may 
further claim that the mcome, profits and gams of the previous year 
shall be deemed to have been the income, profits and gains of the 
said period Where any such claim is made, an assessment shall 
be made on the basis of the mcome, profits and gains of the said 
period, and, if an amount of tax has already been paid in respect 
of the income, profits and gams of the previous year exceeding the 
amount payable on the basis of such assessment, a refund shall be 
given of the difference 

Provided that sub sections (3) and (4) shall not apply 
(a) to super-tax except where the income, profits and gains 
of the busmess, profession or vocation were assessed to 
super tax for the first time either for the year beginning 
on the 1st day of April, 1920, or for the year beginning on 
the 1st da) of April, 1921 , 
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(6) to a business, profession or vocation on which income tax S 25(1) 
was at any time charged in the hands of a company under 
the Indian Income tax Act, 1886 (II of 1886), or on which 
income tax would have been charged in the hands of a 
company for the assessment year ending on the 31st day 
of March, 1918, if the company having been in existence 
in that jear had also been in existence m the year ending 
on the 31st day of March, 1917 

(5) No claim to the relief afforded under sub-section (3) or sub¬ 
section (4) shall be entertained unless it is made before the expiry of 
one year f rom th e da te on which the business, profession or \ocation 
wasdiscontmued or the succession took place, as the case may 
be “ 


(6) Where an assessment is to be made under sub section (1), 
I sub section (3) or sub-section (4), the Income-tax Officer may serve 
-if H on the person whose income, profits and gains are to be assessed or, in 
the case of a firm, on any person who was a member of such firm at the 
time of its discontinuance, or, m the case of a company, on the principal 
officer thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub section (2) of section (22), 
and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that 
sub section 

Sub-sec (1) Assessment in case of discontinued business — 
It has been noted above that the subject of charge under this Act is the 
income of the previous 3 ear and not the income of the assessment }ear(21) An 
exception^tojthis general rule is provided by sec 24A which authorises assessment 
tOTthe income of the assessment year itself in the case of persons departing^from 
India without an intention of returning This sub section provides another ex 
ception-to^hejule_tbatJihe-income taxecLiS that of the previous year In the case 
of any business profession or vocation which is discontinued in any year, an assess 
ment may be made under this sub section tn the year of discontinuance on the 
profits of the period between the end of the previous year and the date of such 
discontinuance in addition to the assessment if any, made on the profits of the 
previous year As the Supreme Court said in G I Tv Snntvasan <L Gopalan(22), 

all that the section authorises the Income tax Officer to do is that it gives him 
an option to make a premature assessment on the profits earned up to the date of 
discontinuance in the year of discontinuance itself instead of in the usual financial 
year ’ The assessment on the profits of the said period and the assessment on 
the profits of the previous year should be separate and distinct{23) This sub 
section applies only to cases of discontinuance of business and not to_cases of 
BUccession(24) ' * "" ~ 

(21) See ante under aec 3 Tax is on Saran Singh Ham Singh 1016 ITR 152 

income of the previous 3 ear p 70 164 (F B J 

(22) [1953] 23 I T R 87 97 (24) C I T r The Hindu 1950 

(23) O I T v Nnniraaan A Gopalan ITR 237 252 on appeal to S C ^ C I T 

[1953] 23 ITR 87 97 (SC) C I T r v Sr.auwon A Gopotan [1953] 23 I T R. 87 
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S 25(2) One view is that “previous year” in this sub section means the year of account 
relatn e to the financial year m which the business is discontinued, another view 
is that it means the year of account preceding the date of discontinuance^) See 
also post under “Previous year,” p 621 

This sub section provides that in the case of a discontinued business a prema 
ture or accelerated assessment may be made m the year of discontinuance to make 
sure of not losing the tax But the procedure laid down in this sub section is 
m erely permissive or discretionary and the Revenue may if it chooses, wait till the 
financiaryear in'which the profits of the year of discontinuance would be charged 
m the normal conrse(l) 

Under sub 3ec (3) of this section the profits of the period between the end of 
the previous year and the date of discontinuance of the business are not chargeable 
at all, if the business was taxed at any time Under the Indian Income tax Act, 
1918 Therefore this sub section has been expressly made inapplicable to such a 
business which falls within sub sec (3) 

, Where a firm or association of persons discontinues its business, profession 
* or vocation every person who was a member of the firm or association at the time 
| of such discontinuance is under sec _44, jQintly_and_seyeral]y liable for the tax 
payable in respect of the profits of the firm or association 

Sub-sec (2) Notice of discontinuance —This sub section casts an 
obligation on the person carrying on any such business profession or vocation 
to give notice of discontinuance to the Income tax Officer within fifteen days of 
the discontmuance “Any such business” would mean any business to which 
su^TTr-(l)-apphes Now sub sec (1) does not apply to any business which was 
charged under the Indian Income tax Act, 1918, and which falls within sub sec (3) 
Therefore when a business to which sub sec (3) applies is discontinued, the assessee 
need not give any notice to the Income tax Officer under this sub section Failure 
to give the notice of discontmuance in a case where it should be given is punishable 
with the penalty specified m the sub section 


DISCONTINUANCE AND SUCCESSION 
Sub-secs (3) and (4) Relief in respect of business assessed 
under the 1918 Act •—Sub sec (3) gives rebel m the case where a business 
charged under the Indian Income tax Act 1918 is discontinued The following 
conditions must concur in order to entitle an assessee to relief under sub sec (3) — 


(t) The business profession or vocation must be one on which tax was at 
any time charged under the 1918 Act The clear reference is to the 
business and not to the assessee{ 2) therefore this sub section may apply 
even if the person cla imin g the relief was not himself charged under the 
1918 Act but his predecessor m interest was so charged(3) 

(m) The case must be one where there has not been a succession after the 1st 
April 1939, attracting the application of Bub sec (4) In other words 
sub sec (3) would not apply as and when the busmess is discontinued 
after a succession falling under sub sec (4) has taken place 


(25) Per Satyanarayana Rao J C I T 
v The Hindu 1950 I T R 237 247 and 
per \ lswanatha. Sastn J *6t<f 1950 I T R 
237 257 On appeal to S C C I T v 
Srmivaean ct Gopalan [19*i3] 23 IT R 87 
97 8 the point was left open. , 

( 1 ) C I T t Sr mi vat an <L Gopalan 


[1953] 23 IT R 87 97 (S C) In« 

Kamdar 1946 ITR 10 63 (FB ) 

(2) Ambalal Himallal v C I T [1951J 
20 I TP 280 286 

(3) See Hat fan Kassam v C 1 T 1918 
ITR 19 
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(«i) The business must be “discontinued/ which means that there must be a S 25 
complete cessation of business and not merely a succession or change of (3) & (4) 
ownership 

Sub sec (4) gives relief m the case of “succession” in contradistinction to 
discontinuance of business The following conditions must bo fulfilled to attract 
the application of sub sec (4) — 

(t) The business, profession or vocation must have hecn charged at 
any time under the 1918 Act It is not necessary that the person 
succeeded should himself haio been charged under the 1918 Act it 
would be sufficient if his predecessor in interest was charged in 
respect of the profits of the same busmess(4) On the other 
hand, e\en if the assessee himself was assessed under the 1918 Act 
where the business m respect of which succession takes place is not 
the same business as, or has not arisen from the business which the 
assessee was carrying on during the currency of tho 1918 Act, the assessee 
cannot claim relief under this sub section(5) The business as such should 
have been assessed under the 1918 Act if what was assessed under 
that Act was only the share of profits of a foreign busmess received by 
the assesseo in India as a partner, the assessee would not be entitled to 
rebof under this sub section(6) 

(it) There must bo a succession to the busmess profession or vocation, the 
change not being merely a change m the constitution of a partnership^) 

(tti) The person claiming the relief must have been carrying on the busmess 
profession or vocation at tho comme nceme ntjof.the,amending ,Aot-pf 
1939, t e , theJ Bt April, 1939 In the'case of a firm this condition would 
be BatiafitcTcvcnTFoUgETniero changes in the personnel of the firm might 
ha\ e occurred between 1939 and the date of euccession(8) 

Further conditions are imposed by the Troviso for the grant of relief from 
super tax and for the grant of relief to companies Those conditions are dealt with 
post in the notes to the Proviso, pp 630 1 


Relief under these sub sections is confined to the case of a busmess, profession 
or vocation charged under the 1918 Act and does not extend to any other case 
Thus m the case of an assessee charged under the 1918 Act in respect of income 
from property, no relief can be claimed under this section when the income from 
property ceases or there is a succession to the property(9) Similarly a company 
which was formed for the purpose of carrying on a business but which was charged 
to tax only under the head ‘ Interest on securities* under the 1918 Act and not 
in respect of any busmess profits, cannot claim the benefit of sub sec (3) or (4) 
of this section(lO) What is exempted under these sub sections is only the_ income, 
pro fits and gains * of the particular bu siness wiuch was assessed under the 1918 Act 
a ^d_uot Thi lotal_mcbme_ofTEe ’assessee(ll) "Where succession lakes plactTin 
respeClrof several businesses of the assessee only one of which wa3 assessed under 


(4) See Uaasan Ktusam v C I T 1948 
ITR 19 . 

(6) Ropram Ramgopal v C I T [1951] 

19 I T R 219 Ambalal Uxmallat y C 1 T 
[1951] 201 T R 2S0 

(§) C I T y Palamappa Chethar [19ol] 

20 ITR 170 

(7) CF C\tg of London J T Comrs Y 
0\bb» 24 T C 221 (H L ) 1942 ITR SnppL 


121 

(8) C I T y Fxggiea A. Co [1953] 24 
ITR 40a (SC) 

(9) Gopi Mohan A Sons v C I T 
1947 ITR 220 

(10) C I T y LarLana Jacobabad 
(Sind) Light Rig Ltd 1946 ITR 39./ 

(11) Ambalal Himallal y C I T [1951] 
20 ITR 280 
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S the 3918 Act Khet aadec sul> Bee W must be restricted to the profits of that 

(3) & (4) business only{12) 


one 


Object and scheme —The object and scheme of these sub sections have 
been examined by the Pnvy Council in C I T v Polson(13), and by the Supreme 
Court in Dubask s Executors v C I T (14) and C I T v Snnuasan d. Gopalan( 15) 

Under the Indian Income tax Act, 1918, the tax was levied on the income of 
the year of assessment Since that income could not be definitely known till the 
expiry of the 5 ear, the assessment was made on the basis of the mcome of the 
previous year, ’ and after the termination of the assessment year when the actual 
mcome was known and ascertained a final assessment was made on the actual 
figures and thereafter the consequential adjustments were made m the tax collected 
from the assessee Thus the subject of charge under the 1918 Act was the mcome 
of the assessment year itself This basis of taxation was altered by the present 
Act under which the subject of charge is the income of the preuous year and not 
the income of the assessment } ear (16) When the present Act came mto force 
in 1922 it entailed two assessments m respect of the mcome of the same year,— 
the income of the year 1921 22 which had been assessed during the currency of 
that year under the 1918 Act was subjected to tax o\er again under the present 
Act as the income of the previous year for the assessment year 1922 23 It was 
accordingly necessary m the present Act to differentiate for the purpose of granting 
relief between those businesses which had and those which had not been charged 
to tax under the 1918 Act(17) 


Upon the discontinuance of any business which was not charged under the 
1918 Act the profits of the period between the end of the previous year and the 
date of discontinuance would be assessed either in the normal course or under 
the provisions of sub sec (1) of this section Sub sec (3) provides that in the 
case of discontinuance of any business, profession or vocation which uas at any 
time charged under the 1918 Act, no tax is payable in respect of the profits of the 
period between the end of the previous year and the date of discontinuance 
Similarly, sub sec (4) which was inserted by the amending Act of 1939 provides 
that in the case of succession to such a business after the 1st April, 1939 (on which 
date the amending Act came mto force), no tax is payable by the person succeeded 
in respect of the profits of the period between the end of the previous year and the 
date of such succession(18) As the Privy Council pointed out in G I Tv Poison 
(19), the purpose and effect of these sub sections is clearly to make the number of 
assessments agree with the number of years during which the business has been 
earned on and to gi\e relief to a tax payer who but for it would m the aggregate 
he charged with tax once in respect of every year s mcome and twice m respect of 
one year s income ( 20 ) 

It has been Been that where succession takes place after the 1st April, 1939 
to any business which was charged under the 1918 Act, sub sec (4) gives the same 
relief to the person succeeded as sub sec (3) which is confined to discontinued bnsi 
nesses If the succession to a business charged under the 1918 Act took place 


(12) lbxd 

(13) 1945 I TR 384 

(14) [1951] 10ITR 182 

(15) 11953] 23 IT P 97 

(16) bee ante under kc ! 
on income of the previous year p 

(17) JSfAarj Lai J lullieh r C I T - 

ITC 328 335 , . . 

(16) See also sec 26(2) whu* was substi 


Tar u 


tnted by the same amending Act of 
1939 

(10) 1945 I T R 384 3S7 

(20) It is however immaterial whether 
it was the person claiming relief or hi* 
predecessor In interest who was charged 
under the 1918 Act See ante under Relief 
in respect of business assessed under the 
1918 Act p 618 
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prior to the 1st April, 1939, the person succeeded would not get any relief at all S 25 
Bub sec (3) would not apply to bis case for there would be no discontinuance of (3) & (4) 
business, and sub sec (4) would not apply either because sub sec (4) applies only 
to the person who at the commencement of the amending Act of 1939 was carrying 
on the business and has been succeeded in such capacity by another person after 
the coming into operation of the amending Act(21) Likewise, where a change 
occurs m the constitution of a firm the firm would not bo entitled to any rebef 
under either sub sec (3) or (4) Sub sec (3) would not apply because a change in 
the constitution of a firm doe3 not spell discontinuance of the firm’s busmess(22) 
and even if it were to be regarded as constituting a succession(23) no relief can be 
claimed on that ground, since sub sec (4) has been expressly rendered inapplicable 
to cases of mere chango in the constitution of a firm(24) 

The relief under this section can be given once only in respect of a business 
which was charged Under the 1918 Act The benefit of sub sec (4) can be claimed 
only once tu z , on the occasion of the first succession after 1939 Similarly where 
the owner, who transfers the business, was entitled to relief under sub sec (4) the 
transferee is not entitled to any relief under sub sec (3) if and when the business 
is discontmued(25) To make this position clear sub sec (3) has been expressly 
made inapplicable to a case where there has been a succession to which sub sec (4) 
appbed(l) But if succession took place before the 1st April, 1939, and therefore 
relief under sub sec (4) was not available to the person succeeded the person 
succeeding will get rebef under sub sec (3) if and when he discontinues the business 
(2) and if the person succeeding in his turn transfers the business after the 1st April, 

1939, he will get relief under sub sec (4) upon such subsequent succession 

To sum up the effect of sab secs (3) and (4) 19 that if a business was not charged 
under the provisions of the 1918 Act, it would not get any relief at all, for the obvious 
reason that such a business was never taxed twice in respect of any y ear s income 
If the business was charged under the 1918 Act it would get relief under sub sec (3) 
a3 and when it is discontinued If there has been a succession prior to the 1st 
April, 1939, the person succeeding will get relief under sub sec (3) if and when he 
discontinues the business or under sub sec (4) if and when he in his turn is succeeded 
by another If a succession takes place after the 1st April, 1939 the person 
succeeded would get relief under sub sec (4), but thereafter the person succeeding 
would not be entitled to any relief under sub sec (3) as and when he discontinues 
the business or under sub sec (4) as and when he is succeeded by another 


"Previous year " —In G I T v Snmiasan d Gopalan( 3), the assesaee 
firm carrying on business was last assessed to tax in the year 1939 40, the assess 
ment being in respect of the profits of the previous year commencing from the 1st 
July 1937, and ending on the 30th June 1938 On the 1st March 1940 a private 
limited company succeeded to the business of the assessee firm In the assessment 
year 1940 41 the assessee claimed that as the business had been charged under the 
1918 Act, under sec 25(4) the assessee was not liable to pay any tax on the profits 
of the period from the 1st July 1938 to the 29th February 1910 on the ground that 


(21) C I T y Poison 1915 ITR 3S4 

(PC) Meyyappa Chetttar v C I T 1943 
IT P 247 1 

(22) In re Molxchand A Devidas 1946 
ITR 634 646 See also C I T v A W 
Figgtea A, Co [1953] 241T R 405 (S C) 

(23) Cf City of London I T Comrs t 
0«65s 24 T C 221 (H L ) 1942 ITR Suppl 
121 

(24) C I T v A W Figgtea A Co 


[19o3] 241TR 40o (SC) 

(25) C I T v Poison 1945 ITR 384 

389 (PC) Meyyappa Chetltar v C I T 
1943 ITR 247 257 

(1) It is immaterial whether or not the 
person succeeded actually claimed and got 
relief under sub sec (4) 

(2) C I T v Poison 1945 ITR 384 

390 (PC) 

(3) [1953] 23 ITR 87 
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S 25 the expression “previous j ear” in this section means the previous year relative to the 
3)&<4) assessment year tn which the discontinuance or succession occurs, and since the sncces 
Bion occurred in the assessment year 1939-40 and the previous year relative to that 
assessment year ended on the 30th June 1938, m terms of sub sec (4) exemption 
should be granted in respect of the profits “of the period between the end of the 
previous year and the date of such succession,’ t e the period from the 1st July, 
1938, to the 29th February, 1940 The {Supreme Court rejected this contention 
and held that “previous year” in sub secs (3) amT(4)'meab8 the completed year of 
account which ended immediately before the date of the discontinuance or succession, 
in other words, the “ accountin g year (a period of full twelve months) expiring 
immediately preceding*~lhe'(3a!e oPdiscontmuance or succession’ (4), and on this 
basis the profits of only the period from the 1st July 1939 to the 29th February 
1940 were entitled to exemption “Truly speaking the firm was entitled to the 
relief pro\ided for in sec 25(4) m the assessment year 1941-42 but the Income tax 
Officer was prepared to give him that m the assessment year 1940-41 and on that 
score the assessee can have no grievance ”(5) 


Option to substitute previous year's profits —Sub secs (3) and (4) 
operate to exempt from tax the profits of the period between^the end of the 
previous ye4r"and^the date of the discontinuance or succession They further 
give"the hssessee the option to claim that the profits ofthe previous year should be 
deemed to be the profits of the said period Where any such claim is made the 
profits of the previous year would be exempt from tax and an assessment would be 
made on the basis of the profits of the said period instead and if the tax has already 
been paid m respect of the profits of the previous year exceeding the amount 
payable m respect of the profits of the said period the excess would be refunded 
to the assessee The-assessee’s option in this matter must be exercised within a 
period of one year from the date of the discontinuance or succession (sub sec (5)) 


Discontinuance or succession on opening or closing day of 
accounting year —If the business is discontinued on the last day of the year 
of account the profits of the last year of account would it seems be exempt 
from tax for that year would be “the period between the end of the previous year 
and the date of such discontinuance’ The same principle would apply in cases 
of succession(6) 

If the discontinuance or succession takes place on the first day of the year 
of account there would generally be no profits attributable to the few hours if 
t any, intervening between the end of the previous year and the time of discontinu 
[ ance or succession(7) hut in exercise of the option noted above which is available 
1 in all cases the assessee would be entitled to claim that the nil profits should be 
1 treated as the profits of the previous jear and the actual profits of the previous 
Wear should be exempted from tax(8) 

Exclusion from total income —The ,amount^-of profits which is 
exempt from tax under sub sec_(3)j)r (4) of this section cannot be included in the 
assessee s total income forTEe purpose of ascertaining the rate of tax applicable 
Ttf his~chargeable mcome(9) (See ante under sec 2(15) Income exempt from 
tax p 63 and nnder Bee 16(1) ‘Exempted income included m total income ’ 
p 486) ______. 


(4) See also Lachhman Pandcy In re 
[1953] 23 IT R 2*0 

(5) [19531 23 ITR 87 95 

(6) Lachhman Pandtj In re [1953] 23 
ITR 2*0 


(7) Ambaram Kahdas v C 1 T [1951] 

19 ITR 227 * 

(8) Cf C I T v Poison 1945 ITR 
384 (PC) 

(9) G I T v Jtaiji 1949 I TP 180 
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Secs 25, 25A and 26 —There 13 no repugnancy, inconsistency or conflict S, 25 
between any of the provisions of secs 25, 25A and 26 Each section deals with a (3) & (4) 
different set of circumstanccs(lO) When succession to a joint family business 1 
takes place and the conditions of relief under sub sec (4) ofthis section are fulfilled,f 
the provisions of sec 25A(2) cannot be held to bar the family’s claim to relief under] 
sub sec (4) of this scction(ll) 

" Discontinuance " —The words “discontinued” and “discontinuance” 
in this section do not cover mere change of ownership or a change in tho constitu 
tionofthefixm biit^eferXoji^.qm plete c essati on ofh usmess(12j Change of owner 
ship may involve succession as explaTnCd'trcIoVv-'^The business must be regarded 
as being continued despite tho successive changes of ownerahip(13) Thus where 
there is succession there cannot be discontinuance for the two are mutually exclu 
Sivc concepts(14) Cases of change of ownership ore dealt with post under 
* Succession” 


1 Where a commercial asset, susceptible of being put to a variety of different 
uses in which gain might bo acquired, is put to a different use that would not 
involvo the discontinuance of the old business and the setting up of 0 new one(15) 
If a part of the assesseo’s business becomes unprofitable and is dropped, either 
permanently or for the time being that would not mean discontinuance of the 
business or undertahing(16) Inactivity m trade does not imply discontinuance of 
busxne8s(17) A concern may bo a going concern though a very quiet and dormant 
one (See ante under sec 2(4), “Business may be passive or dormant-—Periods 
of lull and inactivity,” p 33 ) Even if a company passes a resolution that it will 
Undertake no further business the Department may hold that the resolution is 
colourable and that the company has not discontinued its busmess(18) The trade 
may be continued even after a company has gone into liquidation or after the 
dissolution of a firm or other business concern (See ante under sec 2(4), “Business 
carried on in the course of administration or winding up or liquidating a concern, 
P 34) 

It is a case of discontinuance and not succession where the managing agentsi 
of a company give up tho managing agency and new managing agents are directly} 
appointed by the managed company under a fresh agreement^ 9) The amalga 
mation of two separate and independent businesses belonging to different owners 
may result m the discontinuance of those businesses and the creation of a newi 
busmess{20) When a firm is dissolved its busmess may, on the facts of a given/ 
case be held to bo discontinued, even if a new firm having for its partners all or 
some of the members of the dissolved firm starts carrying on a similar busmess’ 


(10) C I T v Saran Singh Bam Singh 
1946 IT P 162 Bam Balha Mai A. Sons 
Ltd v C I T 1937 IT R 137 I5I/2 

(11) C I T v Saran Singh Bam Singh 
Bupra Oovxndarajulu. Chettiar v C I T 
1944 ITK 97 103 

(12) 0 1 T v Poison 1945 IT R 384 
388 (PC) Meyyappa Chettiar v C I T 
1943 ITR 247 Hanutram Bhuramal v 
C I T 1938 ITR 290 296 See also 
O 1 T v A W Piggies d. Co [1953] 24 
1T P 405 (S C) 

(13) City of London I T Cornrs v Gibbs 
24 T G 221 239 (H L ) 1942 ITR Suppl 
121 125 

(14) Kamram Ganpalrai v C J T 


[19o3] 23 I T R 314 32» 

(15) Sutherland v I B 12 TC 63 

(16) Highland Rly Co r Special Cornrs 
2 1 C 151 

(17) Merchiston Steamship Co Ltd v 
Turner 6 TC 6.0 Cf Ghanshyam Das 
Gangadharv C I T [1951] 191TR 349 

(18) Gladstone Deielopment Co Ltd r 
Slrvcfe 30 T C 131 

(19) Bamgopal Ganpalrai <t Sons Ltd v 
C E P T [1953] 24 ITR 362 

(20) George Humphries <t Co v Cook 
19 TC 121 See also Kannappa 
Laicker <t Co v C I T 1937 ITR 49 
Cf United Steel Cos v Cvlhngton 23 TC 
91 (H L) where amalgamation resulted in 
succession 
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S 25 on the same premise9(2l) Tho Madras High Court has held that where the 
(3) & (4) business of a joint family or firm is split up on partition or dissolution, and portions 
or branches of the business are divided among tho members, there is a disconti 
nuance of tho old business even if the members carry on their business in the same 
premises and avail themsohes of tho old business connections(22) The Nagpur 
High Court has taken a contrary view{23) It is submitted that the view taken by 
tho Madias High Court ia correct 


Discontinuance of professional practice —A firm may discontinue 
its profession though its partners may remain in tho profession, and similarly 
a partner may discontinue his profession though the firm may carry on the same 
The Calcutta High Court held in C I T v ]Uandal(21) that when a professional 
man, eg a solicitor, joins a firm, ho does not cease to carry on his profession, 
and when he retires from tho firm and discontinues his practice he would he 
entitled to relief under sec 25(3) on tho basis of discontinuance of his profession 
even though tho firm in which he was a partner might continue to function after 
his retirement with or without new partners Likewise in Moltchand d Dewdas 
In re(25), it was held that where a firm 13 dissolved by the death of a partner, the 
firm may be held to have discontinued its profession and to be entitled to relief 
under sec 25(3) even if the remaining partners form a new firm and carry on their 
profession, and that tho business of the old firm may he held to have been dis 
continued even if the new firm carries on its business under the same name and on 
the same premises as the old firm provided the new firm does not take over the 
business of the dissolved firm as a going concern 

If a man merely suspends his practice —e g during the period of imprison 
ment—he cannot be said to have discontinued it and the benefit of sec 25(3) 
would not be available to him Whetner a man discontinues his practice or merely 
suspends it, depends very largely upon the state of his mind and that is to a very 
large extent if not altogether, a question of fact There need not be a complete 
cessation of the profession for the rest of a man’s life in order to constitute dis 
contmnance an assessee may be held to have discontinued Jus professional practice 
at a particular pomt of time even if he is found to have returned to it later(l) An 
advocate discontinues lus profession when he is elevated to the Bench(2) 


Relief to partners of unregistered firms upon discontinuance — 
Under sec 14(2)(o) a partner s share in the profits of an unregistered firm 
is exempt from tax in his hands only if the tax has already been paid thereon 
jby the firm The profits of an unregistered firm m the year of discontinuance would 
be entitled to exemption under 6ec 25(3) and therefore the firm would not pay any 
tax thereon with the result that the individual partner would not be entitled under 
sec 14(2)(a) to i mmuni ty from tax in respect of his share of such profits The 
I hardship is alleviated by a Notification under sec 60 extending the exemption 
to the individual partner m respect of his share of such profits(3) But the 


(21) In re Moltchand Devidas 1946 
ITR 634 Hart Ram Gopt hath v C I T 
1944 ITR 367 Kannappa hateker <L Co 
v C I T 1937 I T R 49 

(22) Annamalat CheUtar v C I T 

[1951] 201T R 238 , „ , 

(23) I T Appellate Tribunal v Bachraj 
Nalham 1946 ITR 191 204/5 where the 
point la considered whether the fact that 
there is neither succession to nor conti 
nuance by the original owner necessarily 
spells discontinuance of the business 


(24) 1949 ITR 591 

(25) 1946 I T R 534 

(1) C I T r Saral Chandra Bose 1950 
ITR 669 

(2) la re Mr JwAx ce Jgbal Ahmad 1942 
ITR 152 Htllerns A, Fowler v Murray 
17 T C 77 89 But not when he becomes 
a KC Seldom v Croom Johnson 16 TC 
740 

(3) See the Notification Vol II Div 3 
Snb-div A pp 261 2 
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Notification applies only to cases of discontinuance aqd not of succession (4) \ S 25 
Tlio Notification exempts the partner s share of such profits only from income tax 1(3) & (4) 
and not from super tax and further makes it includible in his total income(5) * 

“ Succession ” —In the words of Madhavan Nair, Offg C J , in Jitpudi 
Kesaia Bao v C I T (6) the word * succession” in this section and sec 26 ‘con 
notes a transfer of ownership and the person who succeeds another must have by 
such succession become the owner of the business which his predecessor was carry¬ 
ing on and which he after the succession carries on in ‘Buch capacity,’ that is, the 
capacity as owner ” Succession may be by transfer inter utos, or by inheritance 
or devolution on the death of the owner(7), or by acquisition where the whole 
property and undertaking of the trader vests in the Government^) The simplest! 
case of succession is the transfer by one trader to another of the business along! 
with the goodwill, * e the right to that benefit which arises from connection and] 
reputation(9) 

The person succeeding need not be a beneficial owner As the Supreme Court 
laid down in Dubash’s Executors v C I T (10) succession takes place where an 
executor succeeds to the estate of the testator and carries on the business m his 
capacity as the representative of the estate, or where a trustee acquires and carries 
on business on behalf of beneficianes(ll) 

It is well established that where there is a change of ownership, e g , where the 
business devolves on an heir or is transferred to a purchaser it is a case of succession 
and not discontinuance^) Thus in cases where— 

(a) an individual owning a business transfers it to a company(13), or a part¬ 
nership is converted into a limited company(14) 

(1) a company acquires the business of another company(15), or a parent 
company absorbs its subsidiary company(16) or a company goes into 
voluntary liquidation and the liquidators transfer the entire business and 
undertaking of the company to another company which continues the 
busmess(17) 

(c) an individual admits partners to a business hitherto carried on by himself 
as sole owner(18) 


(4) The Notification was issued pnor to 
the introduction of sec 25(4) which deals 
with cases of succession and of the present 
sec 14(2)(o) 

(5) Nachiappa Cheittar v C 1 T 1933 
ITR 241 

(6) 1935 ITR 339 343 

{7) Dubash s Executors V C I T [1951] 
19 ITR 182 (SC) Maharajodkiraj of 
Darbhanga y £7 I T 1934 ITR 345 (P C) 
(eon succeeding as heir to father) O I T 
v Ramaswamy Iyengar 1943 ITR 610 
I T Appellate Tribunal v Baehraj A atkani 
1946 11 R 191 203 Lachhman Pandey 
In re [1953] 231T R 250 (succession under 
fcn award) 

(8) JB ramford t Road Transport Ltd t 
Eians 35 T 0 145 

(9) Thomson d Balfour v Le Page 8 
TC 541 548 

(10) [1951] 19 ITR 182 

(11) Ibid at 186/7 

(12) J T Appellate Tribunal v Baehraj 
Natkani 1946 HR 191 203 

(13) Bartlett v J R 7 TC 229 See 


also C I T v Naraindas d Co 1939 
ITR 305 (firm transferring its business to 
a company) 

(14) Ryhope Coal Co Ltd v Payer I 
TC 343 Krishna Hydraulic Press Ltd y 
C I T 1943 IT R 604 C I T v 
A W Piggies d Co [1953] 24 ITR 405 
(SC) 

(16) Belt v National Provincial Banh 
of England Ltd 5 T C 1 (C A ) James 
Shipstone d Sons Ltd v Morris 14 T O 
413 Wild v Madame Tussaud s Ltd 17 
T C 127 Mdlayalam Plantations Ltd v 
Clark 19 T C 314 Best d Co Ltd y C I T 
6 LTC 92 

(16) BnUm Ferry Steel Co Ltd Y Barry 
1941 ITR Suppl 122 23 TC 414 (C A) 

J R v Spirax Mfg Co Ltd 29 T C 187 
Cf Laycoch v Freeman Hardy d WiUis Ltd 
22 TC 288 (C A) 1939ITR 237 

(17) <7 I T v Saniana di Co Ltd 
2 ITC 110 

(18) Hassan Kassam y C I T 1948 
ITR 19 


40a 
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S 25 (d) a partnership is dissolved and one partner or a new firm takes over and 

(3) & (4) continues the business of the partnership^ 9) 

(e) a Hindu undivided family disrupts and the members continue the family 
business in partnership(20), or the family business is allotted on partition 
to a member of the family who continues the busmess(22), or where 
without effecting a complete partition the members form themselves mto 
a limited company and the company carries on one of the separate and 
distinct businesses of the family(22), or where the business of a partner 
ship between two kartas representing their joint families is taken over 
and continued after partition of both the families bj a partnership of the 
separated members of the two families(23) 
there is no discontinuance of the business generally speaking, but there is succession 
/within the meaning of this section and sec 26, and the person succeeded would 
Jbe entitled to relief under sub sec (4) of this section if the other conditions for the 
/grant of relief are fulfilled But it would not be a case of succession" within the 
/meaning of this section or the next where the business of a joint family devolves 
* on a coparcener by survivorship under Hindu law while the family remains joint(24) 

Date of succession —As a general rule succession takes place at the 
time when the property in the business passes to the person succeeding(25) In 
Dubash s Executors v C I T (1), where executors earned on the business of the 
deceased for a certain period in accordance with the directions contained in the will 
and thereafter sold the business, it was held that succession to the deceased took 
place on the date of the death 

Requisites of succession 

The requisites of "succession within the meaning of this section and 
sec 26 are as follows — 

(t) There must be a change of ownership 

(«) The integrity of the business must remain—the whole business must devolve 
upon the successor 

(m) The identity and continuity of the business must be substantially preserved 
—the same business must be carried on by the person succeeding 


(10) C I T x Mansookhlal Zaien 1937 
ITP 661 (FB) JtUanram Nirmalram x 
C IT 11953] 23 ITR 288 haniram 
Ganpatrai v GIT [1953] 23 ITR 314 
Raruppiah Pxllai v GIT 2941 ITR 1 
C 1 T x Muthukaruppan Chetliar 1939 
ITR 29 Michael Faraday Rodgers <L 
Elltr v Carter 11 T C 5C5 See also GIT 
x Karuppastoami Mooppanar 1934 ITR 
284 and C I T v Rational Cycle Importing 
Co 1941 ITR 502 F _ 

(_0) Meyyappa Chetliar x C I T 1943 
ITR 247 approved by P C in C I T 
t Poison 1945 ITR 384 j Kctha Gowda 
rajulu Chetliar v C I T 1944 ITP 97 
(F B ) overruling Thonlepu Chmna Pullayya, 
kf? IT 1937 ITR 132 Rthal Chand 
Ktshon Lai v C I T 2ITC 338 In re 
Jugal Kishore Mukat Lai 1938 IT II 494 
See also Ganeshdas Ramgopal v C I T 
1948 ITR 12 Rishan Chand x C / T 
n qcoi "‘'ITP 620 and Byjadhar Pam 

jU. in » tJ9-31 f IT ‘< »» 10 C /. 

Shanmvgavel A adar d. Sons x C I T 1948 


ITR 355 and C I T r N A Firm 1934 
ITR 85 C I T v Jesmgbhai Ugarehand 
1938 ITR 25 which merely followed 
Thonlepu Chmna Pullayya s case supra (now 
overruled) must be regarded as haring 
been wrongly decided) 

(21) C I T v Satan Singh Ram Singh 
1946 ITR 152 A alu Mai Short Mai r 
C I T 3 ITC 341 

(22) Ram RaLha Mai <t Sons Lid v 
Clf 1937 ITP 137 

(23) Rshetra Mohan-Sannyasi Charan 
Sadhukhan y C E P T [1953] 24 IT P 
488 (S C) 

(24) Jupudt Kesaia Rao v C I T 
1935 1 T R 339 explained in Kotha Govmda 
rajulu Chetliar v C I T 1944 ITR 
97 

(25) Ranchi Electric Supply Co Lid x 
C I T 1948 ITR 134 Gf Bonner v 
Frood 18 TC 488 Waddmgton v 0 Calla 
ghan 16 T C 1S7 and Todd r Jones Bros 
Ltd 15 T G 396 411 

(1) [1951] 19 ITR 182(SC) 



INTEGRITY OF BUSINESS 


627 


(x) Change of ownership —There must bo a change of ownership, 
eg by a transfer tiller tiros or bj inheritance Cases of chango of ownership, 
of transfer and inheritance, hav o been dealt with ante under' Succession ”pp 623 6 
In a case where there is no transfer of ownership, e g , where a receiver is appointed, 
there is no succcssion(2) If there is only an agreement to transfer, it would not 
bo regarded os involving a succcssion(3) A sham or fictitious transfer may be 
disregarded and tho transferee may not be recognised as the ‘person succeeding” 
within tho meaning of tho Act(4) 

u Succeeded tn such capacity * —This subsection contains the clause “the 
person carrj ing on any business, profession or vocation is succeeded 

in such capacity by another person" The expression ‘ in such capacity” 
apparently means * in tho capacity of a person carrying on tho business ns the 
owner’ (5) According to Patanjali Sastri J (6), tho expression means nothing 
more than tho capacity of a person who carries on the business a$ the predecessor 
was carrying it on, that is, with a liability to bo taxed on its profits and gains ” 

(u) Integrity of business Succession to the whole business— 
Separate businesses —Succession necessarily implies devolution of the business 
as o whole there can bo no succession unless tho business retains its mte 
gnty despite tho change of owncrship(7) Page, C J , said in C I T v N N 
Firm{B) ‘In order that a person should be held to lin\c ‘succeeded to another 
person m carrying on a business profession or location, it is necessarv that tho 
person succeeding should have succeeded his predecessor in carrying on the business 
as a whole "Where a business is split up and thereafter another person carries on part 
of the business be docs not succeed his predecessor m carrying on tho business ’ 


But the fact that the person succeeded retains some of tho assets or liabilities 
of the busincss(9), or that the person succeeding does not take over tho vendor s 
selling organisation and book debts(lO) or one of tho branches of the busmess(ll), 
or that new capital is brought in by the person succeedmg(12), would not necessarily 
destroy or impair the integrity or identity of the business 60 as to negativ e the idea 
of a succession within tho meaning of the Act Kamaswami, J, said, 4 For tho 
application of section 25(4) it is not essential in e\ ery case that the successor firm 
should have mathematically the same extent of business as the predecessor firm 
or that it should have taken over the same extent of trade or the same lino or set 
of customers as belonging to the predecessor firm nor does it mean that the succes 
Bor firm should have taken over all the assets and liabilities of the predecessor firm. 
In my opinion it is sufficient if there is substantial identity and similarity in the , 
nature and extent of the activities carried on between the two firms and if the major 


(2) I It v Thompson 20 T C 422 

(3) Bhagavandas /lariLishandasv C I T 
1033 ITR 176 See also Tanchi Electric 
Supply Co Ltd y C I T 194SITR 134 

(4) Bhagavandas Ilanlishandasy C I T 
Bnpra 

(5) The meaning of the expression in 
such capacity has been considered in 
Vaharajadhiraj of Darbhanga v C I T 
1934 HR 345 347 (P C) Jupudi Kesava 
Rao v C I T 1935 ITR 339 343 Lachh 
man Pandey In. re [19o3] 23 IT P 2aQ 
and Sind Light Rly Co Ltd v C I T 
6 ITC 271 

(6) Dubash. s Executors v C I T [1951] 
19 ITR 182 189 (SC) 


(7) I T Appellate Tribunal v Bachraj 
Balkan 1946 ITR 191 203/4 

(8) 1934 ITR 85 87/8 

(9) Hassan Kassam y C I T 1948 

ITR 19 33/4 Kaniram Canpatrax v 
C I T [1953] 23 ITP 314 Krishna 
Hydraulic Press Ltd y <7 / T 1943 ITP 
504 C I T y Naraindas <L Co 1039 
ITR 30j See also Reynolds Sons d. Co 
Ltd v Ogston 15 T O 501 524 • ^ 

(10) Malayalam Plantations Ltd y Clark 
19 T C 314 

(11) JtUanram Rirmalram y C I T 
[1953] 23 IT R 288 

(12) Ilassan Kassam y C IT 1948 
ITP 19 


S 25 
(3) &(4) 
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S 25 portion of the liabilities and assets have been taken over by the new firm from the 
(3) &(4) old partnership "(13) 

In determining whether there has been succession to tho whole business, 
it is necessary to consider all the concerns or shops or branches belonging to the 
original owner If the businesses carried on by the same owner constitute separate 
and distinct businesses, the person acquiring one of them succeeds to the business 
within the meaning of the Act, for he takes over the uhole separate business(l£) 
If on the other hand the original owner was carrying on a number of branches in 
different places of one and the same business, the person acquiring one of the 
branches would not succeed to the busmess, for he does not take over the whole of 
the single busmess(15) The case law on the question whether various business 
operations constitute one and the same busmess or separate and distinct businesses 
has been discussed at length ante under sec 24(2), pp 604 7 

(in) Identity and continuity of busmess Same busmess must 
be carried on by successor —-Succession occurs only where the same 
business is carried on by a different person There is no succession where a 
busmess terminates and a different though similar busmess is carried on by another 
person or by a newly constituted firm(I5a) Succession presupposes t he prese rve 
m substance of the identity and continuity oLthe_business — If-goodnifiLis 
along with other assets, that^would be an important factor m determining 
*whether the case is one of succession^ 5&) 


1LLUSTHATION 

A joint family and a firm were both independently doing the busmess of supply¬ 
ing coolies to the Port Trust under contracts for certain periods When the Port 
Trust called for tenders for a fhe year contract the family and the firm agreed to 
make a joint tender and to share the profits and loss in certam proportions Their 
tender was accepted and they formed themselves into a new firm and supplied 
coolies under the contract with the Port Trust No assets or liabilities of the jomt 
family or the old firm passed to the new firm Held the businesses of the family 
and the old firm were discontinued and there was no 'succession by the new firm 
(Kannappa Naicker d Co v C I T 1937 I T R 49) 

Where the purchaser does not acquire the busmess but_only some oLthe^assets 
of the business there would be no succession(16) even if the purchaser employs the 
servants bf the previous owner ottETbusmess and proceeds to carry on a business 
similar to that of the previous owner on the same premises(17) If a person merely 


(13) Kamram Oanpatra » v C 1 T 
[1033] 2 3 I T R 314 322 See also JiUan 
ram Lirmalram y C I T [1953] 23 I T R 
288 296 

(14) Best d Co Ltd v C I T 6 ITC 
92 Bam Rakha Mai d Sons Ltd y C I T 
1937 ITR 137 (succession by a limited 
company to one of the separate busmesses 
of a joint family which had not completely 
disrupted) Sind Light Rly Co Ltd v 
C I T 6 IT C 271 C I T y N L firm 
1934 ITR 85 87 

(lo) C I T v A L I BP Firm 1940 
IT T 531 612 Cf IT Appellate Tribunal 
Y Baehraj Latham 1946 ITR 191 where 
upon the dissolution of a partnership carry 
ing on a single business at several places 
each of the partners took over some of the 
branches and carried on the business aa sole 
owner held no discontinuance The ques 
tion of succession did not arise in this case 


(15a) Industrial Development d Invest 
menu Co Ltd v C E P T [1957] 31 ITR 
688 

(156) Ibid 

(16) Reynolds Sons d Co Ltd v Ogston 
15 T C 501 (C A ) Watson Bros v Lothian 
4 TC 441 Tolaram Bamdas d Co v 
C I T 1937 ITR 680 distinguished in 
C I T y Naraindas d Co 1939 ITR 
305 

(17) Wilson d Barlow v Chibbett 14 T C 
407 See also Fullwood Foundry Co v 1 R 
9 T C 101 and Laycock v Freeman Hardy 
d TFiffw Ltd 22 T C 288 (C A ) Cf In re 
Motichand d Devidas 1946 ITR 534 and 
Kannappa K aider d Co Y C I T 1937 
IT R 49 where the old business was held to 
be discontinued and a similar busmess 
started on the same premises was held to be 
a different business Cf also MtlU from 
EmeheLtd v I R 12TC 73 
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gives up an. agency and that is given to another there would be no succession) S 25 
to a busmess(18) but jf an agency business is sold as a going concern, there would* (3) & (4) 
be continuity and identity and the purchaser would be regarded as the successor ml 
busmess(19) * 

"Where a parent company, which carried on a busmess m retail sales and used 
to buy its requirements from two subsidiary manufacturing companies which sold 
their products wholesale exclusively to the parent company, acquired the assets 
and goodwill of the subsidiary companies and continued the manufacturing opera 
tions, it was held that there was no succession, for the subsidiary companies business 
of selling wholesale their products ceased upon the amalgamation(20) But where 
the works of subsidiary companies were taken over by the parent company without 
any change m the manner of ultimate sale the Department’s decision that there 
had been a succession was upheld(21) The fact that the person succeeding to a 
business makes changes in the set up organisation or operations of the busmess 
after the succession has been accomplished(22) or does not carry on the busmess 
on the same Bcale(23) or that after succession the business is to a greater or lesser 
extent, merged in another busmess which the person succeeding was carrying on 
prior to the Buccession(24) will not necessarily negative a ‘succession” within the 
meaning of the Act 

“Where there is no continuity m carrying on the business and when one busmess 
has come to an end and after a time another busmess is started it may be with 
the same assets and under the same conditions and in the same premises as the 
old busmess, the persons carrying on the new busmess do not ‘succeed those who 
had carried on the old busmess *’(25) But this is not an invariable 
principle of universal appbcation Delay or gap between the former busmess and 
the business which is supposed to have succeeded to it does not necessarily militate 
against the idea of a succession The delay or gap is a question of degree and in 
some cases it may only mean a cesser of profit making operations and not a real, 
cessation of the busmess at all the r eal te st is whe th er the id entity o f the busmess ( 
has been main tained _or not( l) “ ~ ‘ 

ILLUSTRATION 


The building m which a company carried on the busmess of a waxworks exhibi 
tion was burnt down in March, 1925 The company sold the site in July, 1926 
and a new company entered mto possession rebuilt the premises and opened them 
to the public m April 1928 It was held that the Department could rightly arrive 
as it did at the conclusion that the new company had succeeded to the business 
of the old company (Wild v Madame Ttissaud’s Ltd 17 T C 127) 

The fact that upon the dissolution of a firm, a new firm comprising all or some l 
of the partners of the dissolved firm carries on a similar busmess on the same \ 


GIT 1937 

(19) C I T v haramdas A Co 1939 
ITR 305 

(20) Laycoeh v Freeman Hardy A 
Ltd 22 TC 2SS (CJL) 1939 ITR 

(*1) Bnton Ferry Steel Co Ltd v Barry 
1941 ITR Suppl 122 23 TC 414 (C A) 

▼ Spiral UJg Co Ltd 29 TC 

(22) LaycocL v Freeman Hardy A IFiHw 
1939 ITR 237 22 TC 283 297/8 

(23) C 1 T v MansoolMal Zaven 1937 


ITR 664 James Shipstone A Sons Ltd v 
Moms 14 T C 413 421 In ro Gregory A Co 
1937 ITR 12 33 

(24) Briton Ferry Steel Co Ltd v Barry 
23 TC 414 429 (CA) 1941 ITR SuppL 

"(25) Per Page CJ C I T v A V 
Ftrm 1934 ITR 85 S3 

(1) C I T V MansoolMal Zaven 1937 
ITR 664 Reynolds Sons A Co Ltd v 
Ogston 15TC 501 528 C I T v \araindas 
A Co 1939 ITR 305 Seo further ante 
under sec. 2(4) Business may be passive or 
dormant—Penodj of lull and inactivity 
p 33 
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S 25 j premises, would not mean that the new firm has succeeded to the dissolved firm, 
(3) & (4) J if the continuity and identity of the business is not preserved (2) 

Change in constitution of firm —It is not necessary to consider under 
this section or sec 26 whether a change in the constitution of a firm amounts 
to a 8uccession(3) for sec 25(4) which deals with succession is in terms inapplicable 
to cases of a mere change m the constitution of a firm(4) and sec 26 specifically 
provides different provisions for a change m partnership personnel and for succession 
respectn ely(5) (See notes to sec 26(1), p 613 ) Where a partnership is dissolved 
and some of the partners thereafter take over and carry on the same business it 
is a case of succession to the old firm by a new firm and not merely a change m the 
constitution of the firm(6) The fact that in such a case some of the partners of 
the new firm were also partners in the old firm would not make it a case of a change 
in the constitution of the firm or negative the idea of a succession(7) 

Reference to Court —Whether the business has been discontinued or 
not(8), whether there has been succession to the business{9) and whether the 
business to which there has been succession is identical with the business which was 
charged under the 1918 Act(10) are questions of fact But it is a question 
of law whether on the facts found by the Department there was a succession 
wtthm the meaning of the Act and similarly the correct legal inference to be drawn 
m law from the facts found involves a question of law(ll) Whether a transfer 
alleged to result m succession is genuine or fictitious is obviously a question 
of fact(12) 

Proviso to sub-secs (3) and (4) Relief in respect of super-tax 
and m case of companies —As stated abo\e the object of sub secs (3) and 

S (4) is to grant relief to businesses which ha\c been taxed twice in respect of 
one year s income The object of this Proviso is to take out of the pur\ lew of 
sub secs (3) and (4) those businesses which have been taxed twice m respect of one 
year s income but hate not been taxed at all in respect of another year's income 
J Super tax was introduced for the first time m the financial year 1917 18 by 
the Super tax Act of 1917 Under that Act the subject of charge was the income 
of the previous year By the Super tax Act of 1920 the basis was changed and 


(2) Han Ram Qopi hath v C I T 1944 
ITR 367 Cf In re Motichand A Deudas 
1946 ITR 634 where however the question 
was whether the business of the old firm hid 
been discontinued 

(3) Cf City of London I T Comrs v 
Gibbs 24 T C 221 (H L ) 1942 I T R Suppl 
121 

(4) C I T v A W Flutes A Co [19o3j 
24 I T R 405 (S C ) 

(5) Cf In re Gregory A Co 1937 ITR 

12 

(6) Jittanram Ai rmalram v C I T 
[1953] 23 I T R 288 

(7) Kamram Canpatrai v C I T [19o3] 
23 ITR 314 

(8) C l T v Sarat Chandra Boat 19o0 
ITR 669 Gladstone Development Co Lid 
t StneL 30 TC 131 Michael Faraday 
Fodgtrs A Eller v Carter II TC 

(9) Uassan Kaesam y C I T 1948 
ITR 19 Wild v Madame Tustatid s Ltd 
17 T C 127 Thomson A Balfour v Le Page 
8 TC 641 649 Reynolds Sons & Co Ltd 


v Ogston 15 T C 501 (C A ) James Ship 
stone A Sons Ltd v Morris 14 TC 413 
IFiZson <t Barlow v Chibbett 14 TC 407 
Malayalam Plantations Ltd v Clark 19 T C 
314 Alexander Ferguson A Co Ltd r 
Allan 4 T C 36 In re Babulal Raj Garina 
1936 I TP 148 

(10) Hassan Kassam v C I T 1948 
ITR 19 Nopram Ramgopal v C J T 
[19ol] 19 ITR 219 

(11) C I T v Mansookhlal 7avtri 1937 
ITR 664 (F B ) Industrial Deitlopm nt 
A Investments Co Ltd v C E P T [I957J 
31 ITR 6S3 Kamram Ganpatrai v 
C I T [1953] 23 ITR 314 324 5 C I T 
v A L l R P Firm 1940 ITR 631 
Han Ram Gopi Kathy Cl T 1944 ITR 
367 C I T v A N Firm 1934 IT P 85 
KaraindasA Co v C I T 1937 IT P 116 
Thomson A Balfour y Le Page 8 T C 641 
6o0 Bell v \ at tonal Provincial Bank of 
England Ltd 5 T C 1 (C A ) Kirk A randall 
Ltd v Dunn 8 T C 603 

(12) BhagavandasHankishandas v CIT 
1938 ITR 176 


FEL1EF IN RESPECT OP SUPET TAX 


631 


super tax was charged on the income of the assessment year itself The result was S, 25(5) 
that no super tax was at any time paid by any assessee on the income of the year 
1919 20, for under the Super tax Act of 1917, super tax was le\ied m 1919 20 on 
the income of the previous year, and m 1920 21 when the Super tax Act of 1920 
came into force super tax was le\ led on the income of the assessment year itself, 
l e , on the income of the year 1920 21 When the law relating to both income tax 
and super tax was consolidated hy the present Act which repealed the Super tax 
Act of 1920, the subject of charge to super tax, as to income tax was once again 
changed to the income of the previous year Thus the income of 1921 22 was 
charged to super tax twice it suffered super tax under the Super tax Act of 1920 
in the year 1921 22 as the income of the assessment y ear and it was assessed to 
super tax o\er again under the present Act in the year 1922 23 as the income of 
the previous y ear Therefore relief is granted under sub secs (3) and (4) for the 
purposes of super tax (as also income tax) to businesses assessed prior to 1922 
But for the purposes of super tax the relief is not available in the case of businesses 
which had been assessed to super tax prior to the assessment jear 1920 21, for 
m the case of such businesses, one year’s double assessment to super tar has already 
been rebeved against by escape of another j ear’s income from super tax as explained 
above m other words, the double assessment to super tax on the profits of the 
year 1921 22 has been neutralised by non assessment on the profits of the y ear 
1919 20 Hence the relief from super tar under sub secs (3) and (4) is confined 
to businesses which were assessed to super tax for the first time for the assessment 
year 1920-21 or 1921 22, and such relief cannot be claimed m respect of a business 
assessed to super tax in an earlier year(13) Nor can such relief from super tax 
be claimed in respect of a business assessed to super tax for the first time for an 
assessment year later than 1921 22, in such a case there would be no double assess¬ 
ment to Buper tax in respect of any years income and therefore no justification 
for relief{14) &ec 56 even before its amendment in 1944, did not override cl (o) 
of this Proviso so as to ensure such relief from super tax m cases where such relief 
was expressly negati\ed by this Proviso(l5) 

A similar reason underlies the enactment of cl (6) of this Proviso Under the 
Indian Income tax Act 1886 a company was exempt from tax in respect of the 
profits of the first year of its existence Thus the double assessment on the income 
of the year 1921 22 entailed by the change in the basis of assessment introduced 
by the present Act was neutralised by the exemption from tax of the income of the 
first year of the existence of a company which was charged under the 1886 Act, 
and therefore relief is not granted again under this section m respect of the income 
of the last year of the business of such a company Relief under this section is 
denied to the assessee even if the assessee is not a company which was charged 
under the 1886 Act but is the successor in interest of such a company 


Sub-sec (5) Limitation period for claim to " relief ” —Sub sec 
(5) provides that a claim to relief’ under sub Bee (3) or (4) must be made within 
a period of pne ye anJrom_the date_of__discontmuance_of^or succession to the 
business The word relief” in this sub section refers to the right of the assessee 
to claim that the profits of the previous year should be exempted from tax instead 
of the profits of the period between the end of the previous year and the date of 
discontinuance or succession(16) It does not refer to the exemption granted by 


{13) Ktkabhoy Chandabhoy v C 1 T 
1949 ITR 623 

(14) Seo C 1 T v Eatjt 1949ITR 180 
where apparently the business was charged 
to Buper tax m a later year 


(15) Ktkabhoy Chandabhoy v C I T 
19491 TE 523 

(16) See anleunder Option to substitute 
previous j ear a profits p 622 
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Ss pub secs (3) and (4) in respect of the profits of the period between the end of the 
25-25A )? revious year and the date of discontinuance or succession Therefore, the asses 
^ee’s claim to elect for exemption in respect of the profits of the previous } ear instead 
of the profits of the said period cannot be entertained after the lapse of a j ear from 
r the date of discontinuance or succession(17), but exemption m respect of the profits 
of the said period must be granted to the assessee even if he makes a claim to such 
exemption after the lapse of the period of limitation prescribed by this sub sec- 
tion(18) It is obligatory upon the Revenue to refrain from charging the income of 
* the year of discontinuance or succession which is exempted from tax by sub secs 
(3) and (4), irrespective of any formal claim by the assessee in that behalf, 
and failure of the assessee to assert within a year his right to exemption in 
respect of the profits of the year of discontmuance or succession does not defeat 
that nght(19) 

|* 7 1(7*) 4-\S) 25A (I) Where, at the time of making an assessment under 

; . section 23, it is claimed by or on behalf of any 

Assessment after par , t 

tition of a Hindu un member or a Hin du family hitherto assessed as 
undivided that a partition has taken place among 
the members of such family, the Income tax Officer shall make such 
inquiry thereinto as he may think fit, and, if he is satisfied that the 
joint family property has been partitioned among the various 
members or groups of members in definite portions he shall record 
an order to that effect 

Provided that no such order shall be recorded until notices of 
the inquiry have been served on all tbe members of the family 
17/Jj* (2) Where such an order has been passed, or where any person 
r 7 , has succeeded to a business, profession or vocation formerly carried 
' > on by a Hindu -undivided family whose joint family property has 
been partitioned on or after the last day on which it carried on such 
business, profession or vocation, the Income tax Officer shall make 
an assessment of the total income received by or on behalf of the 
joint family as such, as if no partition had taken place, and each 
member or group of members shall, in addition to any income tax 
for which be or it may be separately liable and notwithstanding 
anything contained in sub-section (1) of section 14, be liable for a 
share of the tax on the income so assessed according to the portion 
of the joint family property allotted to him or it, and the Income tax 
Officer shall make assessments accordingly on the various members 
and groups of members in accordance with the provisions of 

Provided that all the members and groups of members whose 
loxnt family property has been partitioned shall be liable jointly 


(17) Ambaran Kalidas y C J T [1051] 
19 ITR 227 233 See C I T y The 
Hindu 1950 ITR 237 253 on appeal to 
SC C I T y Snniroaa* <6 Gopalan [1953] 
23 I T R 87 

(18) hltyyappa Chettiar y C I T 1943 
ITR 247 


(19) Ambaram Kalidas v GIT [1951] 
19 I T R 227 233 Meyyappa CheUiar v 
GIT 1943 ITR 247 258/9 In re Mr 
Justice Iqbal Ahmad 1942 ITR 152 173/4 
a case which arose prior to the insertion of 
this sub section in 1939 But cf Oaneshdas 
KamgopalY C I T 1948 ITR 12 
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and severally for tlie tax: assessed on the total income received by S 
or on behalf of the joint family as such 25A(1) 

tot if) (3) Where such an order has not been passed m respect of a 

Hindu family hitherto assessed as undivided, such family shall be 
deemed, for the purposes of this Act, to continue to be a Hindu 
undivided family 

Scope and scheme of the section —This section is a machinery 
section It is not a charging section and cannot be construed as having the effect" 
of taxing that income as the income of a Hindu family which in fact has not been 
received by or on behalf of the family(20) The section was enacted to meet the 
difficulty of levying and collecting the tax in cases where a Hindu undivided family 
had received income in the year of account but was no longer m existence as such 
at the time of assessment(21) The difficulty was the more acute by reason of the 
provision contamed in Bee 14(1) which exempts from tax any sum received by an 
assessee as a member of a Hindu undivided family This section provides that if 
it is found that the family property has been partitioned in definite portions, the 
assessment must bo made, notwithstanding sec 14(1), on the members of the family 
by apportioning among them the tax which would ha\ e been payable by the family 
had it remained joint, while at the same time all the members are jointly and 
severally liable for the total tax Once a family is assessed as an undivided family, 
it continues to he so assessed even after partition unless and until an order is made 
under this section recognising the partition(22) 

The provisions of thi3 section have been analysed by the Privy Council m 
Sir Sundar Singh Majitkia v C I T (23), by the Bombay High Court m Gordhandas 
Mangaldas v G I T (24) and m TFatnon Satirappa Kalghatgi v C I T (25), by 
the Orissa High Court in Rangalal Modi v C I T (1) and by the Madras High Court 
m Megyappa Chelliar v G I T (2) 

Joint family and jomt family property —For the meaning of the 
expression “Hindu undivided family,’* and assessments on the Hindu undivided 
family as a unit and on individual members thereof, see ante under sec 2(9) 
pp 53 7, and under Bee 14(1), pp 465 70 


Sub-sec (1) Order recognising partition —The Income tax 
Officer s jurisdiction to make an order under this sub section recognising the 
partition of a Hindu family depends upon the concurrence of the following 
conditions — 

(a) At the time of making an assessment under sec 23 a claim must be made 
by or on behalf of any member of a Hindu family that a partition has 
taken place among the members 

(b) The family in question must hitherto have been assessed as undivided 

(c) The Income tax - Officer must make such inquiry into the matter as he 
may think fit and he is further bound to serve notices of the inquiry on 
all the members of the family 


O 


(20) Woman Saticappa Kalghatgi 
I T 1946ITR 116 125 128 


(21) Sir Sundar Singh Majithxa v 
C I T 1942 ITR 457 464 (PC) Woman 
Saticappa Kalghatgi v C I T 1946 ITR 
116 Rangalal Modi v C 1 T 1950 IT R 
3S3 391 See also Arunachalam ChtiUar 


y C / f 3ITC 441 449/50 

(22) See notes to sub sec (3) post 

(23) 1942 ITR 457 

(24) 1943 ITR 183 

(25) 19461TR 116 

(1) 1950 ITR 383 

(2) 19501 TR 586 
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S (d) The Income tax Officer must be satisfied that the joint family property 

25A(1) has been partitioned among the various members or groups of members 

in definite portions 

Once a partition is effected and an order is passed under this section a jornt 
family constituted bj some of the members of the disrupted joint family would be a 
different assessable entity (2a) 

“At the time of making an assessment ”—"At the time of 
making an assessment under sec 23’ (3) means in the course of the process of 
assessment under that section The expression is not restricted to the time of 
making the final order determining the tax payable(4) The plea of partition must 
be raised before the Income tax Officer at the time of the assessment proceedings 
under sec 23 it cannot be raised for the first time on an appeal against that 
assessment^) It is not necessary that a partition should have been effected during 
the releiant accounting year At the time of making an assessment a member of a 
family hitherto assessed as undivided may put forward a claim m respect of a 
partition effected prior to(6), or after the close of(7) the relevant accounting year 
and the Income tax Officer would be bound to inquire into such a partition and 
make or refuse to make an order in accordance with the provisions of this section 


“Family hitherto assessed as undivided ”—This section has no 
application to the case of a Hindu family which has never been assessed before 
as a joint family te as a unit of assessment Once an order is made under this 
section recognising the partition the family would thereafter cease to answer the 
description of "a Hindu family hitherto assessed as undivided,” and therefore this 
section cannot be invoked again {apart from cases of re union) m a subsequent 
year after an order has been recorded under this eection(8) Thus the section 
exhausts itself m the first assessment after the claim of partition is made and 
upheld However if the Income tax Officer is not satisfied regarding the factum 
of the alleged partition and refuses to make an order under sub sec (1) that 
would not preclude a member from repeating in a subsequent year his claim that 
there has been a partition(9) 


Assessee wrongly assessed in the past as jomt family or property 
wrongly assessed as joint family property —T he doc trine of resj udicata 
and estoppel does not apply to income tax proceedings ancFthfeie fore it i s open 
ltd the assessee to contend that "certain" properties and the income therefrom. 
Which were treated in past years as belonging to the joint familj belong in 


(2a) Arunachala Radar v C E P T 
[1957J 32 11 R 222 

(3) The same words occur also in sec 
26(1) 

(4) Maharajadhiraj of Darbhanga v 
C I T 1934 I T R 345 349 (P C ) C I T 
v Maharaja of Darbhanga 1944 3 T R 116 
Rajmal Paharehand v C 1 T 1950 I TR 
1 Alan dial Chunilal d Sons Ltd v C I T 
[19v>3] 24 I T R 375 As for the different 
meanings of the word assessment see 
C I T v Khtmehand Jtamdas 1933 IT R 
414 (PC) See further post under sec 
26(1) At the time of making an assess 
ment p C43 

(j) Ltradkmal Lodha v C 1 T 1934 
ITR 164 Karam Chand v C 1 T 6 


ITC 313 

(6) See Ganeshdas Tam^opal v C I T 
1948 I T R 12 

(7) Rajmal Paharehand v C I T 1950 
ITR 1 The words before the end of the 
previous year which appeared in the 
section as it originally stood were omitted 
by the amending Act of 1930 

(8) In re Sir Btstsardas Daga 1936 ITR 
GO 70 

(9) Biradhmal Lodha v C 1 T 1934 
ITR 164 Cf Taraehand Pohumal v 
O I T 1936 ITR 312 and Mathra Das 
A. Sons v C I T 1933 ITR 212 See 
further ante under sec 23 Res judicata 
Estoppel p 670 
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fact to an individual member, and therefore the income should be assessed m 
the hands of the individual member(lO) 

Where an assesses has been wrongly assessed in the past in the status of a 
Hindu undivided family, he is entitled to claim m a subsequent year that he should 
bo assessed as an individual but m such a case an application under this section 
for registration of “partition would be misconceived(ll) The Allahabad High 
Court held m Baij Nath v C I T (12) that this section does not apply to a case 
where an assessee claims that he has never been a member of a joint family and 
therefore there is no question of any partition, or that he has become the sole 
survivor of a Hindu undivided family and the property which had once belonged 
to the joint family has become his exclusive property 


“ Such, inquiry as he may think fit *’—Under sub sec (1) when a 
claim is made that a partition ha3 taken place among the members of a joint 
family the Income tax Officer has to make ‘ such inquiry thereinto as he may think 
fit ” t e , he has a discretion to conduct that inquiry m such manner as may seem 
to him to be best in the circumstances of the case and to hear such evidence as 
he may m his discretion consider necessary to hear to enable him to come to a 
decision on the question m issue(13) But it is obligatory upon him to serve 
notices of the inquiry on all the members of the family (Proviso) 


Disruption of joint family and physical division of the family 
properties —Under Hindu law partition may be either notional or reflected 
in the physical division of the family properties Again, the partition may bo 
in respect of the entire family estate or may be confined only to some portion of the 
estate This has led to some conflict of judicial opinion as to what constitutes 
partition within the meaning of this section The broad principles as they emerge 
from the authorities may he summarised m the form of the following rules — 

Rule I Joint family must cease to exist —This section has no application 
or reference to any case in which a Hindu undivided family continues in existence 
and has not disrupted at the time of assessment(14) The joint family as such 
must cease to exist before an order can be made under this section(15) Therefore 
if the familv continues to be joint but only some of the members break away from 
the family, that would not be a partition within the meaning of this section The 
application of this section is not attracted by the fact that the jomt family, while 
continuing to remain jomt has divided any of its assets among its own members(16) 


Rule II Physical division of property —For the purposes of this section it 
is, however not sufficient that the joint family has come to an end This section 
contemplates _an_actual partition by metes and hounds or a physicalHivision of 
thejomt family^property '"a“mete division'm~~mterest-or~a''m.ere change'of the 
coparcenary to a tenancy in-common by a severance of the jomt status is not 


(10) Hay bath v C I T [1954] 26 
IT R 324 Banumanlhappa A Son v 
C I T [1952] 22 IT R 364 Murugappa 
Chetty A Sons v C I T [19o2] 21 IT R 
311 Jitumal Chamnnlal v C I T 1944 
IT R 290 Sirdar Bahadur Indra Sing A v 
GIT 1943 ITR 16 Cf In re Kuhan 
Chand Khanna A Sons 1944 ITR 289 
Contra Chhedi Lai A and Ktshort v C I T 
1942 ITR 60 See further ante under 
Bee 23 res judicata Estoppel p 570 

(11) The contrary view taken by the 


Lahore High Court in In re ATiiAan Chand 
Khanna A Sons 1944 ITR 289 a it u 
submitted incorrect 

(12) [1954] 26 ITR 324 

(13) Bansidhar A Sons v C I T 1933 
ITR 95 

(14) Sir Sundar Singh Majithia v GIT 
1942 ITR 457 464/5 (P C ) 

(15) Biradhmal Lodha v C I T 1934 
ITR 164 

(16) Sundar Singh Majithia t 
C I T 19421 TR 457 4 64/5 (PC) 


s 

25A(1) 
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S enough(17) According to tie Dayabhaga law, unlike the Mitakshara law, the 
25A(1) members of a joint family alwaj s have definite and ascertained shares in the family 
property This section is as applicable to Hindu families under the Dayabhaga 
Bystem as to those under the Mitakshara system The reference in sab sec (I) to 
partition of the family property "in definite portions ’ must mean physical division 
and not mere division in interest, because division in interest always exists, even 
before partition, in the case of families governed by the Dayabhaga law and this 
section would have no effect at all on families under the Dayabhaga system unless 
at is held to require a physical division of the property into definite portions(18) 
Thus where the members of a joint family put an end to their joint status by an 
express declaration of their intention to separate but the immo; able properties 
belongmg to the family are not divided by metes and bounds(19) or where there 
is a mere reference to arbitration with a view to procuring a partition of the family 
property (20) or where only a preliminary decree is passed in a partition suit appoint 
jng Commissioners to effect an actual partition by metes and bounds(21) the 
family property cannot be regarded as “partitioned m definite portions" within 
the meaning of this sub section The contrary view taken m some cases(22), vtz 
that physical division of the family property or actual partition by metes and 
bounds is not a condition precedent to the recognition of a partition under this 
section, is it is submitted, incorrect 

However, the expression partitioned in definite portions" must be 
construed with regard to the nature of the property concerned A business cannot 
be physically divided into parts m the same manner as a piece of land division 
may be possible only in the books of the business t e, by making appropriate 
entries in the boohs of account and in such special cases, having regard to the 
nature of the property a partition may be recognised under this section even if 
there is not, and cannot be a physical division of the property(23) 


If though a jomt Hindu family has come to an end it be found that its pro 
perty has not been partitioned m definite portions within the meaning of this sub¬ 
section, then the family must be deemed to continue to be joint and to be an 
.existent unit upon which an assessment can be made on its gams of the previous 
Iyear(24) If, however, the property has been physically divided in definite 
[portions, the Income tax Officer cannot refuse to recognise the partition merely 
[because the shares allotted to the various members are not in accordance with the 


(17) Gordhandas Mangaldas v C I T 
19431 TR 183 Saltgram Ranlal v C I T 
1934 ITR 448 Lachxram Baldeodas v 
GIT 1936 ITR 279 Medam Guru 
murthi Setty v C I T 1944 ITR 176 
Bansidhar Dhandhanxa v C I T 1944 
ITR 126 Rangalal Modi v C I T 1950 
ITR 383 3S9 Meyyappa Chtltiar v 
GIT 1950 IIP 586 Jyoti Bhuthan 
Gupta v C I T 1950 ITR 777 Batj 
Bath v GIT [1954J26ITR 324 

(18) Gordhandas 31 an gal das v G I T 
1943 ITR 183 194/5 200 Bansidhar 
Dhandhanxa v C I T 1944 ITR 126 
147/8 Rangalal Mod* v C 1 T 10501 TR 
333 389 Seo also Sir bundar Singh Map 
tha v C I T 1942 ITR 457 465 

^ (19) Gordhandas Mangaldas v C I T 
1943 ITR 183 

(20) Rajmal Paharchand r C I T 1950 
ITR 1 


(21) Jyoh Bhushan Gupta v C I T 
1950 I T P 777 

(22) Sher Singh A athu Ram v C I T 
19341 TR 479 Biradhmal Lodha v GIT 
1934 ITR 164 177 8 See also the other 
cases cited below in the next foot note 

(23) Gordhandas Mangaldas v C 1 T 
1943 I T R 1S3 196/7 Jakka Detayya <t 
Sons v G I T [19o2] 22 IT R 264 
Meyyappa ChetUar v C I T 1950 ITR 
5S6 In re Gulab Singh John Mai 1946 
ITR 239 Sher Singh A athu Ram v 
C I T 1934 ITR 479 483 In re Sir 
Bisesardas Daga 1936 ITR 66 70 See 
also Bannihar Dhandhanxa v C 1 T 1944 
ITR 126 142 Jagannathram Gangaram* 
C 1 T [1951] J9 I T R 353 and Bhimraj 
Banstdhar v GIT [1954] 26 ITR 185 
All these cases except the first were cases 
involving partition of business 

(24) Sir Sundar Singh Mapthia r 
C 1 T 1942 ITR 4„7 465 (PC) 
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parties’ legal nghts(25), or because the interests of minor coparceners are prejudiced S 
by inequality in tbe division of property(l) 25A(1) 

Rule III Completed partition of entire family property —Partition under 
this section means completed partition of_ the_e ntire fannlyjproperty, e\ en of the 
properties which are not the source of any assessable* mcome(2flf there is only 
partial partition in the sense that some assets are divided while other substantial 
assets are left for division at a future date, such a case of partial partition would 
not fall within this section(3) But the Orissa High Court has held that ‘ where 
the entire joint family has, in fact, become disrupted in status and where the 
properties of the family ha\e been partitioned between the members thereof in 
definite portions, the assessed would be entitled to an order under section 25A(1) 
notwithstanding that some items of the family property which are comparatively 
small m proportion to the entire family assets and which produce only a substan 
tially small income in relation to the total income of the family properties, are 
kept undivided for solid and substantial reasons whether of practicability con 
vemence or reasonable sentiment not affecting the general bona fide intention of 
becoming completely separated units for all purposes ”(4) 


Rule IV Income from property divided among members by nay of partial 
partition —It has been noted above that if the partition has not been completed 
no order cajT Ke missed in respect of it under this section But that does not mean 
that even"thos6“properties which-are“actually divided among the members by 
way of partial partition should continue to be regarded a3 the property of the 
joint family and the income therefrom should be taxed as tbe income of the family 
Where a jomt family has been disrupted but only some properties have been parti 
tioned in definite portions and tbe others not, though an order under this section 
cannot be made it is only tbe income arising from the undivided properties that i 
is assessable as tbe income of the joint family(5) Likewise where the members/ 
of a jomt family while remaining joint, partition some of the properties amongj 
themselves, this section would not apply, but nevertheless the income from such! 
properties would be regarded as the income of the individual members to whom \ 
the properties are allotted The Privy Council held in Sir Sundar Singh Majithiaf 
v C 1 T (6) that there is nothing in the section to prohibit the members of a 
Hindu undivided family, while remaining jomt, from entering into a partnership 
m respect of a business being a portion of the joint property, which they have t 
partitioned among themselves{7), m such a case the income from the business » 
would be assessable as tbe income of the partnership and would not form part of 
the joint family mcome(8) The joint family * need not have the same assets or 
the same income m each year and it can part with an item of its property to its | 


(25) See Sir Sundar Singh Majithia v 
C I T 1942 ITR 457 463 (P C ) 

T (1) Meyyappa Chettiar v GIT 1950 
ITR 686 


(2) Meyyappa Chethar v G 1 T ibid 
, (3) Meyyappa Chettiar v C I T ibid 
Mjdam Gurvmurthi Setty v <7 I T 1944 
■TR 176 Biradhmal Lodka v C I T 
1934 ITR 164 

(4) Rangalal Modi v C I T 1950 
ITR 383 395 


(Jj) Meyyappa Chettiar v C I T 
1950 ITR 586 Bangalal Modi v 
£ 1 T 1950 ITR 383 393 Jalla 
P^yya A Son, v C I T [1952J 22 
ITR 264 


(6) 1942 ITR 457 464 

(7) The decision suggesting the contrary 
in C I T v Gostha Behan Sadhulchan 1946 
ITR 219 which was given without refer 
ence to the above mentioned Privy Council 
case is it is submitted incorrect In view 
of that Privy Council case several earlier 
decisions of our High Courts to the effect 
that a partnership between members of a 
joint family could not be recognised as valid 
unless it was first proved that the joint 
family had ceased to exist must be regarded 
as overruled 

(8) Followed in Bhimraj Bansidhar v 
C I T [1954] 26 IT R 185 and Jagannath 
ram Gangaram v C I T [1951J 19 IT R 
353 
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individual members if it takes the proper stcp3”(9) The joint family may settle 
its business or other property upon trust under which the members of the family 
may be beneficiaries* and in that event the trust income may be assessed under 
sec 41 m the hands of the trusfcces(lO) Similarly, if the members of a joint 
family after the severance of the joint status divide some of the family properties 
among themselves while the physical partition of the entire family estate remains 
to be completed —for example, if they divide the family businesses among 
themselves pending the final division of the immoveable properties and the 
businesses are carried on by the members separately for their own benefit— 
the income from such businesses as from the date of the division would be the 
individual income of the members and cannot be included in the total income of the 
family, whereas the income from the other properties which are not partitioned 
would continue to remain the income of the family(11) In such a case the family 
must be treated and assessed as a joint family till all the assets are finally partitioned 
and an order is made under sub sec (1) of this section(12) See further post under 
sec 26A Joint family business converted into partnership business ,p 652 

In short this section provides for an assessment on the members in respect of 
the family's income but it does not provide for an assessment on the family in 
respect of a member’s income from assets which have ceased to be family property 
and. have become the member s individual property 

Endence of partition —Sub sec (I) requires the Income tax Officer to be 
satisfied that the family property has been partitioned among the members in 
definite portions, and his satisfaction is a condition precedent to the making of 
the order He is not bound to accept as correct the recitals in a deed of partition 
or partnership and may call upon the executants to prote the facts recited therein 
he may disbelieve the oral or documentary evidence produced and hold that the 
alleged partition is a sham or that in any event there has been no partition within 
the meaning of the Act(13) The burden of proving partition is on the 
asseggee(14) "" " 


Assessment proceedings under sec 23 or 34 after disruption 
of joint family but for pre-partition period —If after a joint Hindu family 
has come to an end any portion of its income earned before partition is found to 
have escaped assessment a supplementary assessment may be made on the 
family under sec 34 read with sec 23 and this Bection(15) The fiction of the 
continued existence of the family imported by this section would avail the 


(9) Sir Sundar Singh Majxthxa V C I T 
1942 IT R 457 465 (PC) 

(10) JIarendra Kumar Roy t Estate r 
O J T 1944ITB68 

(11) Woman Saticappa Kalghalgx v 
C 1 T 1946 ITR 116 Bansidhar Phan 
dhaiua v C I T 1944 I T R 126 Mtyya 
ppa Chettiar v C I T 1050 IT R 6S6 

./alia Devayya <t Sons t C I T 11952] 
22 IT P 264 Cf Rom Raiha Mai d Sons 
Ltd v C I T 1937 IT R 137 (members 
of a family after severance of joint status 
but before complete partition formed a 
limited company which took over ono of the 
family businesses) 

(12) II a man Satwappa Kalghatjx v 
C I T supra Ransidhar Dhandhanta v 
C I T supra Mtyyappa ChetUar v <7 I T 

(13) In re Gulab Singh John Mai 1916 


ITR 239 In re -S' C MulUck <L Sons 
1938 ITR 99 Lachxram BaUeodas v 
C I T 1936 IT R 279 285 Sher Singh 
Ratku Ram v C I T 1934 ITR 47J 
482 Pxyare Lai v C I T 1933 ITR 
216 Ghanshayam Das Ram Kumar v C I T 
6 ITC 198 JaUu Shah A athu Shah v 
C I T 6 IT C 162 Bxsseswarlal Brijlal 
v O 1 T i ITC 365 

(14) A ihon Lai Prabhudayal v C I T 
[1951] 19 ITR 240 244 Ram Pershad 
Motion Lai v C I T [19u2] 21 IT R 655 

(15) Lalshmxnaratn Bhadanx v C I T 
[1051] 20 ITR 594 (SC) C 1 T r 
huxxmxnathan Chettiar 1947 ITR 430 Cf 
Ranuuicamy Ayyangar v C I T 1944 
IT P 29 where the assessment under sec. 
34 was on an individual member Df the 
joint family and the family continued to 
remain joint 
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Income tax authorities m making a supplementary assessment under the special S 
pro\ lsions of sec 34 of the Act(16) Such action under sec 34 may be taken 25A(2) 
against the family even after an order has already been recorded under this 
section in assessment proceedmgs of another year, accepting the claim of parti 
tion(l7) The Supreme Court held in Lalshminaiatn Bhadam v C I 1 (18) 
that in such a case where proceedmgs are initiated under sec 34 after an order 
has been passed under this section recognising partition but the proceedmgs 
are m respect of escaped income which had accrued to the joint family before 
partition, it is not necessary that the notice under sec 34 should be served on 
every member of the family individually, it is sufficient if the notice under 
that section is issued m the name of the jomt family and served on the karta The 
same principle would apply where normal assessment proceedmgs are taken against 
the joint family under sec 23 after partition to assess income which had accrued 
to the family prior to partition(l9) But after making the assessment on the I 
joint family, te, after computing the total income of the family and deter | 
mining the amount of tax payable by the family, the amonnfc of tax should be | 
apportioned among the members of the family according to the portion of the ] 
joint family property allotted to each of them and a notice of demand should \ 
be issued against each member for the amount apportioned as payable by 
him{20) 


Sub-sec (2) Members' liability for tax assessed on family — 
Succession to or discontinuance of family busmess —In every case 
where an order has been recorded under sub sec (1) recognising the partition 
of jomt family property among the members or groups of members in definite 
portions the assessment on the total income received by or on behalf of the 
joint family as such must be made in accordance with the procedure laid down 
in sub sec (2) The procedure is to compute the total income of the jomt family 
and also determine the tax payable by the joint family as such, as if no partition 
had taken place and as if the joint family was still in existcnce(21) and then to 
hold each member or group of members liable for a Bhare of the tax determined as 
payable by the joint family(22) The tax assessed as payable by the jomt family 
must he apportioned among the members or groups of members according to the 
portion of the joint family property allotted to’ each of them(23) Further, the 
Proviso to this sub section makes all the members and groups of members jointly 
and severally liable for the whole amount of the tax assessed on the total income 
of the jomt famil} , and it would not be correct to say that it is only on the failure 
or default of payment by one of the members that the He venue can recover his 


(16) C I T x Sicqmxnalkan Chettuzr 
1947 ITR 430 

(17) Lalshminarctin Bhadam v C I T 
[1951]201 T R 694 (SC) 

(18) [1951] 20 IT R 694 

(19) Gulabrat Manohar Loll v C I T 
[1953] 23 11 R 333 

(20) BaLshmtnaratn Bhadam x C I T 
[1951] 20 I T R 694, 696 7 (S C ) Gulabrat 
Manohar Lall \ C I T [1953] 23 I TR 

(21) Xols/iniiruiram Bhadam \ C J T 
IlOoIJ 20 I T R 594 (S C ) See C I T 
v^£ara» SuiqH Bam Stngh 1940 I T R 152 

(22) LalshmtnaTain Bhadam x C I T 
[10ol] 20 ITR 594 (SC.) Contrast tho 
provisions of sec 23(5) under « hick the 


total income of a registered firm 13 computed 
but the substantial tax payable by tho regis 
tered firm is not determined instead each 
partner s share of the firm a profits 13 melud 
cd m his total income and the tax payable 
by each partner on the basis of his total 
income is determined 

(23) There is a dictnra of Beaumont 
C J in Gordhandas MangaJdat v G 1 T 
1943 ITR 183 19j that the above words 
in inverted commas mean that the tax must 
be apportioned according to the income- 
yielding capacity of tho different portions 
of the property allotted to the various 
members or groups of members and not 
according to the quantum of the interest or 
tho capital value of the share taken by each 
of them 
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S portion of the fax from the other tnetnbcns(2i) The provisions of this sub-section 
25A(2) override see 14(1) which exempts from tax iv member of nn undivided family m 
respect of any sum Teemed by him as auch member out of the income of the 
family 

The words "or where any person has succeeded to & business, profession or 
vocation former!) earned on b) a Iftndu undivided family whose joint family 
property has been partitioned on or after the last day on which it carried on such 
business, profession or vocation'* were ndded by the amending Act of 1939 to 
supersede the % lew taken in earlier C08cs(25) that this sub section has no application 
to a case whero there has been a succession to a joint family business 

If the business of the joint family was not at any timo charged under the 
Indian Income tax Act, 1918 and the joint family discontinues such business, 
an assessment may bo made on the joint family under sec 25(1) on the profits of 
,tho year of discontinuance and each member would bo liable under this sub section 
to pay his Rharc of tho tax determined as payable by the joint family If there 
is a succession to such a business —eg , whero tho members of tho family continue 
the business m partnership^)—tho joint family would bo liable under see 26(2) 
in respect only of its actual share of the profits of tho year m which the succession 
occurs, and each member would bo liable under this sab section for a share of the 
tax so assessed on the famdy(2) If, on tho other hand the family business was 
at any time charged under the 1918 Act, tho joint family would be exempt from 
$tax under sub see (3) or (4) of see 25 in respect of the profits of the year of dis 
contmuanco or succession as tho case may be, and there is nothing in this nub 
section to bat tho family’s claim to such exemption under those sub sections(3) 

It ib thus clear that there is no repugnancy, inconsistency or conflict between the 
provisions of secs 25, 25A and 26, for each section deals with a different set of 
circumstancea(4) 

Penalty on joint family after disruption —The provisions of sob sec 
(2) do not apply to penalty proceedings Hence whero a penalty notice under 
see 28(1 )(e) was issued to a joint family after it had disrupted and a penalty 
was imposed on the non-existent joint family after an order had been passed under 
eec 25A(i) accepting the partition the Patna and the Andhra Pradesh High Courts 
held that the order imposing the penalty was invalid and the divided members 
could not be ordered to pay the penalty(5) The Madras High Court has gone 
further and held that even if the order of penalty is passed first and is followed 
by an order under eec 2oA(l) accepting the partition, the order of penalty would 
be still had m law(5o) The correctness of thi3 decision is not free from doubt 
In any event, a Hindu family once assessed as undn ided is deemed under sec 
25A(3) to continue to be a Hindu undivided family for all the purposes of the Act 
in a case where an order accepting the partition is not passed under eec 25A(1) 
and therefore a penalty may be imposed on such a family even after partiti on if 

(24) ialifiminaraiA flhadam v C I T (3) GIT'/ Satan Singh Bam Singh 

[18511 20 1TR 594 (SC) 1846 ITR 152 Kotha Ooiindarajula 

(25) Bthram A Bros v O I T 1835 ChtlUar v C I 1 1944 ITR 87 

J T ft 243 Millar Chand Lakfimi J)at v 103 

C I T 1937 ITR 12" -Ram RalAa Mai <4) <7 / T ▼ Satan Singh Bam Singh 

d. Sons Lid v C J T 1837 ITR 137 eupta Bam Rahha Mai A Sons ltd vOJT 

In re Jugal Kiehore Mukat Lai 1938 ITR 19371T R 137 151/2 
494 (5) GIT* Sanichar Sah Bhitn Sah 

(1) gee ante under sec 25 Succession (19„5J 27 IT R 307 Mahanlah Subba Bao 

v 625 r 0 1 T [19*i71 31 ITR 867 

* (21 See G I T v Satan Singh Bam (5a) Rajit Chtttiar v Col of Madras 

Singh 1946 IT R 162 172 f!956J 29 I T R 241 
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no order is passed under sec 25A(1) accepting the partition, before or after the g 5 
order of penalty 25A-26 

Sub-sec (3) Disrupted family treated as joint family—This \ 
sub section provides that once a Hindu family is assessed as a joint fatuity, f 
it must continue to be so assessed even after disruption unless and until an order \ 
is passed under sub sec (1) of this section recognising the partition Now, no \ 
order can be made under sub Bee (1) unless there has been a complete physical < 
division of the family property Therefore, though a joint Hindu family may , 
have come to an end in law, if a complete division of the family property has not j 
been effected and consequently no order is passed under sub sec (1), then the j 
family is deemed, for the purposes of this Act, to continue to be a joint famity > 
and it would continue to be charged as a unit of assessment despite its disruption 
in law(6) E\ en where thero has been a physical partition of the family property / 
if no claim of partition is made by any of the members at the time of making the j 
assessment and consequently no order is recorded under Bub sec (1) the family I 
must ho deemed, for the purposes of this Act, to continue to be an undivided 1 
fami!y(7) 

Appeal — An ord er und er this section isjippealable under sec 30 But if 
the assessed files an appeaTagainst the whole assessment he need not file a separate 
appeal against an order under this section rejecting the plea of partition or refusing 
to hold that the partition took place on the date claimed by the assessee(8) The. 
Appellate Assistant Commissioner is bound to serve notice of the bearing of the) 
appeal on all the mem bers of the family and if he fails to complv with this principle 1 
of natural justice, any order passed by him in appeal prejudicially affecting the rights | 
of any member of the family may be held mvalid(9) 

Reference to Court —Whether there has been a partition of the jomt 
family property m definite portions is a question of fact left to the satisfaction 
of the Income tax Officer(lO) But the Court can interfere if there is no evidence 
to support the finding on the point or if the finding is directly contrary to the 
evidence m the case(ll) or is arbitrary or fanciful(12) The legal effect of the 
disruption of a joint family is a question of law(13) 


^H'| 26 (1) "Where, at the time of making an assessment under 

section 23, it is found that a change has occurred 
con5tUu in the constitution of a firm or that a firm has 
been newly constituted, the assessment shall be 


(6) See Sir Sundar Singh Hajilhia v 
C I T 1942 IT R 457 46^ (P C) and 
Gordhandas Mangaldos y C I T 1943 
ITR 183 201 

(7) See Sirdar Indra Singh y C I T 
1043 ITR 16 37 

(S) C I T y Lachmi harain Bkadam 
1944 ITR 355 

(9) Tuljansa Janardhansa y C I T 
1950 ITR 648 

(10) Ptyare Lai v C I T 1933 ITR 
*10 Sh&r Singh Lathu Tam y GIT 1934 
ITR 479 482 Lachiram Baldeodas y 
GIT 1936 IT P 279 Bansidhar A iSonj 
v G I T 938 ITR 95 , Hukam Ghand 

41a 


TeL Chand y C I T 1945 ITR 46 
Jyoti Bhushan Chipta v C I T 19o0 ITR 
777 See al30 Raja Singh Obtra v C I T 
1934 IT P 331 

(11) In re Gulab Singh John Alai 1946 
ITR 239 (I T 0 ignored the effect of 
judicial proceedings adopted to effect 
partition) Bansidhar Dhandkamav GIT 
1944 ITR 126 148 Sardar Kirpal Singh 
y C I T 1937 ITR 548 (family disrupted 
and formed a limited company) See also 
Jagannaihram Gangaram y C l T [1951] 
19 IT P 353 

(12) Bansidhar A Sons y C I T 1933 
ITR 95 93 

(13) Ralhu Alai y C / T 2 IT C 429 
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S 26 made on the firm as constituted at the time of making the 
assessment 

Provided that the income, profits and gams of the previous year 
shall, for the purpose of inclusion in the total incomes of the partners, 
he apportioned between the partners who in such previous year were 
entitled to receive the same 


Provided further that when the tax assessed upon a partner 
cannot be recovered from him it shall he recovered from the firm as 
constituted at the time of making the assessment 

(2) "Where a person carrying on any business, profession or 
' vocation has been succeeded in such capacity by another person, 

(Y such person and such other person shall, subject to the provisions 

0 of sub-section (4) of section 25, each be assessed in respect of his 

actual share, if any, of the income, profits and gams of the previous 


year 

Provided that, when the person succeeded in the business, 
profession or vocation cannot be found, the assessment of the profits 
of the year in which the succession took place up to the date of 
succession, and for the year preceding that year shall be made on 
the person succeeding him in like maimer and to the same amount 
as it would have been made on the person succeeded or uhen the 
tax in respect of the assessment made for either of such j-ears assessed 
on the person succeeded cannot be recovered from him, it shall he 
payable by and recoverable from the person succeeding, and such 
person shall he entitled to recover from the person succeeded the 
amount of any tax so paid 

Scope of the section —Sub sec (1) of this section deals with cases 
where at the time of making the assessment it is found that a change has occurred 
m the constitution of a firm and sub see (2) deals with cases where at the time of 
■making the assessment it is found that there has been a succession This section 
is concerned not with the computation of tax but with th e person u pon.j vhom the 
/ lia bility is to be iinposed(14) It is a section which diatribules’a iaxaJreadycharged 
as between‘"6T3‘and new members of a fiinl or between the predecessor and the 
successor in a busmess(15) 

There is no repugnancy inconsistency or conflict between the provisions of 
secs 25 25A and 26 Each section deals with a different set of circumstances(16) 
Secs 25 and 26 no doubt form part of a single scheme and their interaction must 
not be ignored but whereas sec 25 deals inter alia with relief from taxation, 
sec 26 is primarily directed not to the circumstances in which relief from taxation 
is given but to the apportionment of tax where relief is not grvcn(17) 


114) Indian Iron £ Steel Co Lid v 
GIT 1943 ITR 328 337 (PC) C I T 
y Maharaja of Darbhartga 1944 ITR 116 
124 The contrary view expressed in C I T 
v Muthviaruppaji Chettiar 1939 ITR 29 
la nob good law and in any event has no 
application after the amendment of the 
section in 1939 


(15) C / T v Poison 1945 ITR 384 
387 (PC) 

(16) C I T v Satan Singh ram Singh 
1946 ITR 152 Tam Palha Mai A Bona 
Ltd y C I T 1937 ITR 137 I5I/2 

(17) C I T y Poison 1945 ITR 384 
389 (1 C ) 



CHANGE IN CONSTITUTION OF FIRM 


643 


Sub-sec (1) “At the time of making an assessment ”—Sub- S 26(1) 
sec (1) would apply if at the tune of making an assessment under sec 23 it is found 
that a change has occurred in the constitution of a firm The change might have 
occurred either in tho relevant accounting year or in the assessment year(l8), or 
even later The words “at the time of making an assessment’ mean in the course 
of the process of assessment and do not refer merely to the act of making an assess 
ment order(19) Thus where a notice calling for a return has been issued to any 
person under sec 22(2) the process of assessment has begun and continues until an 
order of assessment is made, and if a change m the partnership personnel occurs 
at any time before the assessment is made, this sub section would apply(20) __JBjit» 
thiajsub-section would have no application to a case where the change occurs after 1 
the assessment of the 'firm is completed(21) (See also ante under sec 25A(1) ' 

“At tho time of making an assessment,” p 634 ) 


Change in constitution of firm —The wordfl in sub sec (1) “a change 
has occurred m the constitution of a firm or a firm has been newly constituted” 
would cover the case of a partner ceasmg to he a partner or a new partner 
coming m(22), or all the existing partners going out and an entirely new set of 
partners coming in But a mere change in the proportion m which the partners 
divide the profits would not amount to a change in the constitution of the firm(23) 
Where the partnership is dissolved and one partner takes over and continues the 
partnership business, it would be a case of succession covered by sub sec (2) and 
not of change m the constitution of tho firm, for ‘ a change m the constitution of 
the firm” presupposes the continued existence of the firm(24) The question 
whether a mere change in the constitution of a firm amounts to a succession(25) 
does not arise under this section, for this section specifically provides different 
provisions for a change in the constitution of a firm and for succession respectively 
But where an altogether new firm comes into existence, in contradistinction to 
reconstitution, or a mere change in the constitution, of the firm (even though there 
may be some common partners between the old firm and tho new firm), sub sec (1) 
would not apply in Buch a case the new firm may be held to succeed to the old 
firm attracting the application of sub sec (2) of this section(l), or tho business of 
the old firm may be held to be discontmued(2) (See ante under sec 25 Dis 
continuance,” p 623, "Succession,”p 625,and“Change in constitution of firm ’ 
p 630) _ 

(18) Cf Maharajadkiraj of Darbhanga v O I T 1941 ITR 1 C I T v Afuthu 

C I T 19311 T R 345 <P C) laruppan Cheltiar 1939 ITR 2D Michael 

(19) Mahorajadhxraj of Darbhanga v Faraday Rodgers <6 Eller v Cartar 11 TC 

C I T ibid C I T v Maharaja of 5C5 See also C I T v Aaruppastcami 

Darbhanga 1944 ITR 110 Alaneklal Mooppanar 1934 ITR 2S4 See ante under 

Chwnilal <L Sons Ltd v C I T [1953] 24 sec 25(4) Succession p 625 

ITR 375 (26) Of City of London I F Comrs v 

(20) See Maharajadhiraj of Darbhanga v Gibbs 24 T C 221 (HL) 1942 I T R SappI 

0 I T supra In re B K Paul Co 1938 121 

ITR 395 (1) See Jiltanram Nirmalram v C I T 

(21) In re Chimanlal Lalbhai 1944 ITR [1953] 23 IT R 238 Kanxram Ganpatrai v 

199 , C I T [1953] 23 IT R 314 and In re 

(22) In re Chimanlal Lalbhai 1944 ITR Gregory <L Co 1037 ITR 12 

199 (minor who had been admitted to the (2) See In re Motichand «£r Demdas 1946 

benefits of partnership attained majority ITR 634 Han Ram Oopx Nath v C J T 

and became a partner) Qhella Dayal v 1944 ITR 367 Kannappa Naider <£, Co 

0 I T 1945 IT R 133 v C 1 T 1937 IT R 49 Cf Qhella Dayal 

(23) In re Mooljt Sieka 1938 ITR v C I T 1945 ITR 133 137 (Depart 

234 ment s finding that it was a case of mero 

(24) C I T v Mansookhlal Zaven 1937 change in the constitution of the firm was 

ITR C64 (T B) Karvppiah Filial v upheld) 
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S 26(2) I Where there 19 no change in the constitution of the firm hut the firm dis 
continues its business, sub sec (1) of this section would not apply but the case 
/would fall under see 14 under which overy person who was n member of tho firm 
/ at tho time of such discontinuance is jointly and soverall} hablo for the tax payable 
m respect of tho profits of the firm(3) 


Assessment in case of change in partnership personnel — 
Sub^scc (1) applies to both registered and unregistered firms The difference in 
Assessment procedure in tho case of^egistercd fifiriJTahcI of unregistered firms must 
bo borno in mind in construing and applying tho provisions of this sub section 
That difference m assessment procedure has been dealt with ante in notes to sec 
23(5), Assessment of registered and unregistered firms,’ p CG5 

Unregistered firms —In assessing an unregistered firm, tho Itovcnue is not 

( concerned with changes in tho constitution of the firm for the unregistered firm 
is charged os a unit of assessment The total income of tho firm would bo computed 
and the tax payable bj tho firm would bo determined as if there had been no change 
in tho constitution of tho firm Tho firm as constituted at the time of making the 
assessment would bo liable to pay the tax, in other words the new partners would 
be liable to paj the tax oven m respect of that portion of tho previous 
year s profits which was received by the old partners prior to Ibe change But 
for purposes other than assessing tho unregistered firm’s profits eg for the 
purpose of determining the rate of tax applicable to the total income of a partner(4) 
the first Proviso would apply and only that portion of tho firm’s profits of the 
accounting year, to which the partner was entitled, would be included in bis total 
income 

Registered firms —In tho case of a registered firm the total income of the 
firm as constituted at the tune of making the assessment is computed just as in the 
case of an unregistered firm But the tax payable by the registered firm on such 
total income is not determined (except income tax at specially low rates after 1956) 
instead the firm s profits ore apportioned between the old and the new partners 
who in the previous year were entitled to receive the Bamc and each partner s share 
of such profits is included in his total income (first Proviso) Inother w ords the 
tax on the firm s profits of the year in which the change occur anTborne' pro fata 
by the old and the new partners in proportion to their actual shares in those 
profits{5) Thus if there is a partnership of bix persons and two retire in the middle 
of the previous year assuming that their shares are equal and that the profits are 
earned evenly throughout the year, each of the retiring partners would be assessed 
on one sixth of the half year s profits that 13 one twelfth of the previous year s 
profits would he included in each retiring partners total income If the tax 
i assessed upon any partner cannot be recovered from him, it must be recovered 
(from the firm as constituted at the time of making the assessment thus m the 
Jcase of default by any old partner the new partners would be liable for the amount 
of the tax in respect of which the default is committed (second Proviso) 


Sub-sec (2) Assessment m case of succession to business — 
Prior to the amending Act of 1939 sub sec (2) provided that in the case of a succes 
leion to a business the assessment should be made on the successor as if he had been 
[carrying on the business throughout the previous year and had received the whole 
W the profits for that year(6) After the amendment in 1939 this sub section 


(3) For tho meaning of discontinuanc< 
•e ante under sec 25 Discontinuance 


„a ante under 
p 623 
(4) Sea 


(5) Ghdla Dayal v G I T 1945 IT R 
133 138 

(6) See Shua Shaiti Saran r C / T 
£1951] 19 I T R 314 


14(2)(a) and sec 16(l)(a) 
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pro\ idea that the person succeeded and the person succeeding shall ' each be assessed 
in respect of ?ns aclual share, if any, of the income profits and gams of the previous 
year * Thus the profits of the year in which the succession occurs are to be appor 
tioned between the predecessor and the successor according to the actual share 
of each m the j ear’s profits(7) The predecessor and the successor would each 
be liable to tax at the rate applicable to each(8) The profits of the predecessor 
and the successor must be computed separately m accordance with the provisions 
of sec 10 and the other sections and each must be granted the deductions andj 
allowances appropriate to his casc(9) The assessment on each must be separate} 
and distmct(lO) 


S 26(2) 


In order to attract the operation of this sub section, the person succeeded 
must have had an actual sha re in th e profits of the previous y ear Ini? D Sassoon 
<! Co'Ttd^rC-1 T (11) where on’tne transfer ot a managing agency in the course 
of the accounting year the assignor was found not to have acquired any share in the 
managing agency commission for the broken period, the Supreme Court held that 
this sub section did not apply 

The fact that the predecessor has been wrongly assessed m respect of profits 
which are chargeable m the hands of the successor under this sub section would 
not entitle the successor to immunity from tax in respect of such profits(12) 

If the business was charged under the Indian Income tax Act, 1918, and 
the person succeeded is exempt from tax under sec 25(4) he would not be charged 
m respect of the profits of the period from the end of the previous year up to the 
date of succession, while the person succeeding would be liable under this sub 
section in respect of the profits earned by him after the date of succession — 
JgayJiejiotedJha t this s ub sectio n applies onlyjo cases of succession to a Justness, 
profe ssion or location and m>f" succession to any other income producing source*. 


Proviso to sub-sec (2) Where predecessor cannot be found 
or tax cannot be recovered from him —The Proviso to sub sec (2) lays 
down two exceptions to tho general principle that the successor is not liable 
to tax in respect of the profits of the period prior to the date of succession 
In two cases— (ct) when tho predecessor cannot he found or (6) when the tax assessed' 
onthepfedecessor cannot he recovered from him—the successor is liable to pay tho 
tax m respect of the profits of the year m which the succession took place up to 
the date of succession and of the year preceding that year It is only m these two 
cases and only in respect of the profits of the jear of succession and the preceding 
>ear that the successor can he held liable for the tax which is primarily chargeable 
on the predecessor In respect of the tax for which the predecessor is primarily 
liable, even supplementary assessment proceedings under sec 34 may be taken 
against the successor within the limits laid down by this Proviso(13) In a Calcutta 
case where supplementary assessment proceedings were taken against the successor 
after 1939 but they related to income which should have been charged in an assess 
ment year prior to 1939 the section as it stood before its amendment in 1939 was 


(7) If the succession has taken place on 
the last day of the relevant year of account 
the profits of the whole of that year would 
be assessable in the hands of the predecessor 
„ (8) See G I T v Western India Turf 
Club Ltd 21TC 490 (PC) 

(9) See Indian Iron <C Steel Co Ltd 
▼ C I T 1943 ITR 328 337 (PC) 

(10) C I T v NachalAchx 1933 ITP 
277 and Lam Rakha Hal <t Sons Ltd v 


C I T 1937 ITR 137 were decided prior 
to the amendment of the section in 1939 

(11) [1954) 26 IT R 27 

(12) Karuppxah Pillai v C I T 1941 
ITR 1 

(13) Cf Manellal Chumlal «£> Sons Ltd 
r C I T [1953] 24 ITR 375 C I T v 
\aetel ichx 1933 ITR 277 and Ram 
Rakha Mai d Sons Ltd v C 1 T 1937 
ITR 137 
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held to govern the liability of the successor in those proceedings^ 4) It is sub 
26-26A mitted that thi3 decision is open to doubt(15) Any tax paid by the successor m 
discharge of his vicarious liability under this Proviso may be recovered by him 
from his predecessor in interest 

It has been seen that the first part of the Proviso authorises an assessment 
on the successor m respect of the profits earned by the predecessor when the pre 
dccessor “cannot be found ” An assessment cannot be made on the successor 
under this part of the Proviso when the predecessor is alive and his whereabouts 
are known or can be ascertained(16) It would be incorrect to say that a firm which 
has been dissolved “cannot be found ’ when its partners are alive and their 
whereabouts are known(17) 

* Succession ”—Sub sec (2) applies to cases of succession inter vitas as 
well as succession on death(18) For convenience of reference, cases of succession 
arising under sec 25(4) as well as this section, hav e been dealt with together in the 
notes to sec 25(4) See ante under that section “Succession,” p 625 "Date of 
succession ’ p 626 ‘Requisites of succession ” pp 626-30, and “Reference to 
Court ” p 630 The expression succeeded in such capacity’ has also been 
commented on ante at p 627 

. Carry-forward of losses —The successor cannot claim to carry 
jforward and set off the losses incurred by his predecessor(19) He has no right to 
vcarry forward the unabsorbed depreciation allowance of the years prior to his 
(succession to the busmess(20) The unabsorbed loss becomes a capital loss when the 
jbusiness changes hands ev en as it becomes a capital loss when the business is dis 
’continued Cl (e) of the Proviso to sec 24(2) now expressly deals with the question 
(of carry forward and set off of losses in cases of change in the constitution of a firm 
1 or succession to a business(2I) (See notes to that Proviso ante p 607) The 
(only exceptional case where that Proviso allows the successor to carry forward 
* losses incurred by his predecessor is where the succession is by inheritance 

aUfel &(> 26A (I) Application may be made to the Income-tax Officer 

\on behalf of any firm, constituted under in instru¬ 
ment of partnership specifying the individual shares 
of the partners, for registration for the purposes 
of this Act and of any other enactment for the time being in force 
relating to income tax or super-tax 

(2) The application shall be made by such person or persons, 
and at such times and shall contain such particulars an d shall be m 

C 1 T 1943 1TR 323 (PC) United 
Steel Coe Ltd v Culhngton 23 T C. 91 (H 
1941 ITR Snppl 20 in re Lev gal llcmr 
Mills Co Ltd 1941 IT K £68 Aamlapot 
Motilal v C J T 19^0 ITK 812 &» 
further ante under see 10(2)(r») 
off and carry forward of depreciation allow 
anco p 351 

(21) The earlier decisions in Oolalaat 
Lolhmieiavd r C 1 T 1937 ITB 
BhoQilal Patel v C I T 1937 ITR 555 
and In re Dated Sat soon d. Co 1SH9 

ITR 7 ob the right of set off in «*** 
covered by this section have been rendered 
obsolete by the changes mad© by the amend 
ing Act oi 1939 


(14) Krishna Hydraulic Press Ltd t 
C J T 1943 ITR £91 

(15) Sec Mane Mai Chuntlal d. Sons Ltd 
v C I T [19j3)24 ITR 375 385 6 

(IC) C I T v A at tonal Cycle Importing 
Co 1941 ITR C02 

(17) C I T y A altonal Cycle Importing 
Co ibid 

(18) Dulasf sFzecutorsx C 1 T (lDolT 
10 ITR 182 (SC) Maharajadhiraj of 
Darlhangav C 1 T 1J34ITP 345(PC) 

C 1 T v Panasioamy Iyengar 1913 IT P 
610 

(19) United Steel Cos Ud r Culhngton 
23 TC 91 (ILL.) IMI ITR SuppL 20 

(20) Indian Iron d. Steel Co Ltd r 
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such form, and be verified m sucb manner, as maj be prescribed, S 
and it shall be dealt with by the Income-tav Officer in such manner 
as may be prescribed 

Registration of firms —A firm can trade without being registered 
under this Act(22) The privilege of registration is gi\en by the Act to firms in 
order to enable them to get the benefit of lower rates of assessment than those 
which would bo applicable to the whole income of the firm when charged as a unit 
of assessment If a firm desires to hn\ e this privilege it must conform strictly to 
the requirements prescribed by the law(23) 

The question of registration is of vital importance in assessing firms An 
unregistered firm is charged as a unit of assessment while in the case of a regis 
tered firm no tax (apart from income tax at specially low rates after 1956) is levied 
on the firm as such but each individual partner is taxed in respect of Ins share of the 
firm s profits This difference m procedure is provided by sec 23(5) and has been 
dealt with at length ante in the notes to that section It may be noted that regis 
tration of a firm under the Partnership Act or anj other Act would not avail for the 
purposes of this Act 


Conditions of registration — The following conditions are essential to 
the registration of a firm under this section — 

I On behalf of the firm an application should be made to the Income tax 
Officer by such persons and at such times and containing such particulars 
and being in such form and verified m such manner as are prescribed by 
the Rules (Rules 2 to 6B) 

II The firm should be constituted under an instrument of partnership 

III The instrument must specify the individual shares of tho partners 

IV The partnership must be valid and genuine and must actually exist in the 
terms specified in the instrument (Rules 4 and 6A) 

If all the above conditions are fulfilled the Income tax Officer is bound to 
register the firm(24) unless tho as3essee has committed any of such defaults as 
entail a best judgment assessment under sec 23(4) in which event he may refuse 
registration^) 


I Requirements prescribed by the Rules —- Pul es 2 jto 6B of the 
^Rulea«made„undcr sec 59 deal _with the registration of iirms(f) They were 
examined by the Allahabad High Court in IJajie Saeed d Sons v G 1 T (2), but 
material changes have been made m the Rules since the date of that decision 
Rule 2 provides inter alia that the application for registration should be signed by 
oil the partners(3) personally if the application is not signed personally by all tho 
partners but is signed by their agent, it would be invalid, even if the agent was 
duly authonsed(4) So where two or more firms enter into a bigger partnership, 


(22) Shapurji Pallonn r C I T 1045 
ITT 113 120 

(23) Raiulu Subba Rao v G I T [10o6] 
30 IT R 103 172 (S C) Paju CheUwr A 
Bros r c I T 1949ITR 51 62 hhxmp 
Waljx A Co y c I T [1954] 251 T R 462 

(24) Atmaram Bhcxnlal v C I T [19o21 

221T R 30v> , 

(25) See sec 23(4) 

(1) SeoVol II Dxv 2 pp 139-43 

(2) 1947ITR 61 

,, (3) Fralapmat Luxmtchand v C I T 
[19o8] 29 IT R 489 (S C ) See halaehand 


Dtumalx C 1 T 1912 ITR 601 and Steel 
Bros A Co Lid v C l T [19o3] 33 ITB 
1(SC) 

(4) Raiulu Subba Fao v C 1 T [I0ot»] 
30 IT R 163 (S C ) C \g 1T r Kechab 
Chandra Mandat 1950 ITR 5G9 (SC) 
C I T v Ravula Subba Fao 1946 ITB 
232 See also \achiappa Cktiliar v See of 
Slate 1933 IT P 330 333 and O I T r 
Cell i Knshnamurlhp 1940 ITB 121 Cf 
Speetal Manager Court of I Yards Raramdas 
Narsinghdas x C I T 1950 ITB 
204 
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If the agreement had not been signed by one of the partners but that partner has S 26A 
assented to the agreement and puts it forward along with the other partners for 
registration, the agreement would bo admissible for registration 13) Registration 

cannot be refused merely on the ground that the instrument of partnership is not 
complete, that is, it docs not contain in itself the complete agreement constituting 
the partnership but requires supplementation by other c\idcnce(14) 

The section requires that the firm must be constituted under an * instrument 
of partnership ” But “instrument ’ does not mean only a regular partnership 
deed(15) If the terms of the partnership aro contained in a number of documents, 
or in correspondence between the partners those documents or letters would 
constitute an instrument of partnership and they may be registered under this 
section(lG) In Ilandas Premjt v C I T (17) the terms of the partnership were 
Set out in letters exchanged between tho partners but it was not clear whether 
certain terms proposed by some of the partners were accepted by the others It 
was held that the assessees should be allowed to file an additional letter clearing 
up the ambiguity 

The partnership deed may provide that on the death of a partner the firm would 
not stand dissolved but tho legal representatives of the deceased partner would 
be entitled though not bound, to come in as partners in place of the deceased 
partner In such a case the constitution of the firm would be changed when upon 
the death of a partner his representatives elect to continuo the partnership and 
a fresh instrument of partnership must be executed(18) 

Where an instrument of partnership provides that the partnership shall 
be for a fixed term, m the absenco of a contract to the contrary the firm is 
dissolved by tho expiry of that term In such a case the registration of the firm 
cannot be granted or renewed in respect of an accounting year subsequent to 
the expiry of the term, when the instrument of partnership is no longer 
Operatn e(19) 


The instrument under which the partnership sought to be registered is con 
Btituted must be one which relates to the accounting year (and not the assessment 
year) since it is the income of the accounting year which is the subject of charge 
and which is to be apportioned among the partners for the purpose of computing 
the tax payable by each individual partner(20) 


Instrument executed after end of accounting year —The consensus of judicial 
opinion is that if a partnership did not %n fact exist prior to the execution of the 
partnership deed but tho deed merely states that the partnership Bhould be deemed 
to have come into existence at an earlier date, that would not create a partnership 


(13) Ramlal Marhdhar v C I T5ITC 

160 8 0 left the question open in Pratap 

mal lAixmichand v C I T [1956] 29 
ITR 439 493 

(14) Randal Mvrhdhar v C 1 T 
ibid 

(16) The contrary new expressed m 
Padam Parehad Rattan Chand v C 1 T 
{1954] 25 ITR 335 is it is submitted 
incorrect 

(16) Haridas Premjt n C I T 4ITC 
475 

(17) 4 ITC 47o 

(18) In ra Malencal Colliery 1942 
ITR 422 Contra Gindharilal Seetaram 


A Bros y O 1 T 1949 ITR 
282 

(19) G 1 T v Aroktasvnmi Ghetti A 
Co 1948 ITR 404 Cf 0 I T r Geth 
Krtshnamurlhy 1940 ITR 121 

(20) GIT v Dayaram Cangabuhan A 
Co [1957] 31 IT R 997 Khimn Wain A 
Co v G I T [1954] 25 IT R 462 See 
also C I T v Aroitaswamt Cheth A Co 
1948 ITR 404 Cf Krishna Iyer A Sons v 
C I T 31T C 2S6 (term of the partnership 
specified m the instrument expired in the 
middle of the accounting year) and C I T 
y Otlli Krishnamurtny 1940 ITR 
121 
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If the agreement had not been signed by one of the partners but that partner has S 26A 
assented to the agreement and puts it forward along with the other partners for 
registration, the agreement would bo admissible for registration 13) Registration 
cannot be refused merely on the ground that the instrument of partnership is not 
complete, that is, it docs not contain in itself the complete agreement constituting 
the partnership but requires supplementation by other e\idence{14) 

The section requires that the firm must be constituted under an ‘instrument 
of partnership ” But “instrument” does not mean only a regular partnership 
deed(15) If the terms of the partnership are contained m a number of documents 
or in correspondence between tho partners, those documents or letters would 
constitute an instrument of partnership and they may be registered under this 
section(16) In Bandas Premj t v C I T (17) the terms of tho partnership were 
set out in letters exchanged between tho partners but it was not clear whether 
certain terms proposed by some of the partners were accepted by the others It 
was held that tho assessces Bhould bo allowed to file an additional letter clearing 
up the ambiguity 

Tho partnership deed may provide that on tho death of a partner the firm would 
not Btand dissolved but the legal representatives of the deceased partner would 
be entitled, though not bound, to come in as partners m place of the deceased 
partner In such a caso the constitution of the firm would be changed when upon 
tho death of a partner his representatives elect to continue the partnership and 
a fresh instrument of partnership must be executcd(18) 

Where an instrument of partnership provides that the partnership shall 
he for a fixed term in the absence of a contract to the contrary the firm is 
dissolved by tho expiry of that term In such a case tho registration of the firm 
cannot be granted or renewed m respect of an accounting jear subsequent to 
the expiry of the term, when the instrument of partnership is no longer 
0perative{19) 


The instrument under which tho partnership Bought to be registered is con 
stituted must be one which relates to the accounting year (and not the assessment 
year) since it is the income of the accounting year which is the subject of charge 
and which is to be apportioned among the partners for the purpose of computing 
the tax payable by each individual partncr(20) 


Instrument executed after end of accounting year —The consensus of judicial 
opinion is that if a partnership did not m fact exist prior to tho execution of the 
partnership deed but tho deed merely states that the partnership should be deemed 
_ ° ave come into existence at an earlier date, that would not create a partnership 


Murhdharv C I T 6ITC 
• ^ “ * e ft the question open in Pratap 
ITR 489™493 V C 1 T t 1950 l 29 
ibid 4) Sttmiai Murhdhar v C I T 

, conlrar y view expressed in 
rm^ 1 Raltan Chand v C J T 

Eu* itr 335 »* - 

Premjt v 0 1 T 4ITC 

iijj 4 t itc 475 

IT Tt J? Makencal Colliery 1942 
Contra Girtdharilal heeiaram 


A Bros v C J T 1949 ITR 
282 

(19) C I T v Arokuuuam* Chtlh A 
Co 1948 IT R 404 Cf 0 I T v Qelh 
Krxshnamurthy 1940 ITR 121 

(20) C I T v Dayaram Oangahishan A 
Co [1957] 31 IT R 997 Khtmji T Yalji A 
Co v 0 I T [1954] 25 IT R 462 See 
also C I T v Aroktasteamt Chelti A Co 
1948 ITR 404 Cf Krishna Jyer A Son» r 
Cl T 31T C 286 (term of the partnership 
specified in tho instrument expired in the 
middle of the accounting year) and C IT 
v Qtlh Krishnamurtny 1940 ITR 
121 
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If the agreement had not been signed by one of the partners but that partner has S 26A 
assented to the agreement and puts it forward along with the other partnors for 
registration, the agreement would bo admissible for registration(13) Registration 
cannot bo refused merelj on the ground that the instrument of partnership is not 
complete, that is, it does not contain in itself the complete agreement constituting 
the partnership but requires supplementation by other e\idence(14) 

The section requires that tho firm must bo constituted under an “instrument 
of partnership ” Rut “instrument’ does not mean only a regular partnership 
deed(15) If the terms of tho partnership arc contained in a number of documents, 
or m correspondence between tho partners those documents or letters would 
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Bet out m letters exchanged between tho partners but it was not clear whether 
certain terms proposed by some of the partners were accepted by the others It 
was held that tho assessees should bo allowed to file an additional letter clearing 
up the ambiguity 
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not stand dissolved but tho legal representatives of the deceased partner would 
be entitled though not bound, to come in as partners m place of the deceased 
partner In such a caso tho constitution of the firm would be changed when upon 
the death of a partner his representatives elect to continue the partnership, and 
a fresh instrument of partnership must be cxecuted{18) 

Where an instrument of partnership provides that the partnership shall 
lie for a fixed term, in tho absence of a contract to tho contrary the firm is 
dissolved by the expiry of that term In such a caso the registration of the firm 
cannot be granted or renewed in respect of an accounting year subsequent to 
the expiry of the term, when the instrument of partnership is no longer 

operatn e (19) 

The instrument under which the partnership Bought to be registered is con 
stituted must be one which relates to tho accounting j ear (and not the assessment 
year) since it is the income of tho accounting year which is the subject of charge 
and which is to be apportioned among tho partners for tho purpose of computing 
the tax payable by each individual partner(20) 


Instrument executed after end of accounting year —The consensus of judicial 
opinion is that if a partnership did not tn fact exist prior to tho execution of the 
partnership deed but tho deed merely states that the partnership should be deemed 
to have com e into existence at an earlier date, that would not cre ate a partnership 

,A 13 ) 0 / T SITC A Bros v C I T 1949 ITR 

, f 5 C left tho question open in Pralap 282 
rVpT ^ x miehand v C 1 T 119561 29 (IQ) C J T v Arohaswam » ChtiU A 

, 489 493 1 1 Co 1948 ITR 404 Cf C I T v Odh 

lV , ' Bamlal Murhdhar v C I T Krtshnamnrthy 1940 ITR 121 
lbl<1 19m n J T ■* TUmrnm Caruinhulum A 


.Pnirti. 5?*® contrary view expressed in 
fo-rshad Rattan Chand r C J T 

Elf ITE 335 „ „ » .uwted 

475 6) Handai Premji v C I T 4 ITC 

{ffl 4 t ITC47o 

I TU Jo J,® Jfcknnrf Colliery 1942 
Contra (7»ncfflar»7aJ Seetaram 


(19) C J T v Aroltasioani Cheth A 
Co 1948 ITR 404 Cf C I T v Odh 
Knshnamnrthy 1940 ITR 121 

(20) C I T v Dayaram Oangabishan A 
Co [1957] 31 IT R 997 Khimjx Waljt A 
Co v 0 I T [1954] 25 IT P. 462 See 
also C J T v Arofoasieamt Cktih A Co 
1948 ITR 404 Cf Krishna Iyer A Sons v 
£7 I T 3 ITC 2S6 {term of the partnership 
specified in tho instrument expired in the 
middle of the accounting year) and C I T 
v Odh Krishnamurlhy 1940 ITR 
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the real sharer m the buamessfll) There may be no fraud or mala fides on tie 
part of the tax payer, yet even a Bimulato arrangement may justify a refusal to 
recognise the firm(12) 

But bare suspicion will not be sufficient to justify the inference of fact that 
a partnership is not genuine(13) Tho mere fact that a former employee is taken 
up as a partner(14) or that he does not bring in any capital (15) or that no notice 
of partnership is given to the constituents of the business(16) or that no separate 
capital account is opened(17), may not by itself be regarded as sufficient evidence 
for a finding that the partnership is not genuine(18) 

If the partnership is genuine and actually exists m the terms specified in the 
deed, the fact that it was formed with a view to diminishing the incidence of taxs 
tion(l9), or that there is a wrong recital in the partnership deed regarding the 
businesses carried on by the firm(20), or that a partner may have joined the firm 
m denial of the rights of others or may be liable to give away a part of his share 
of profits to anofcher(20tf) is irrelevant and would not justify a refusal to register 
the firm 


Joint family business converted into partnership business — 
"Where the members of a joint family agree to carry on the family business in 
partnership the question arises whether Buch a partnership can be registered 
under this section A partnership agreement purported to be executed by the 
members of a joint family is evidently not binding on the Income tax 0fficer(21) 
If the partnerslup agreement is not genuine and is put up merely by way of pretence 


(11) Raju Cheiltar d Bros v C I T 
1949 ITR 51 (a widow shown as partner 
in the deed the beneficial interest in her 
share being actually taken by her minor 
children) In re Central Talkies Circuit 
Matunga 1941 ITR 44 (fictitious partner 
ship between mother and son) Raghu Karson 
v Cl T 6 IT C 389 (members of one 
family) Abowath Bros V C I T 7 ITC3S 
(father and sons) Bali Boor Mohammad 
Ba^i Aleemultah v C I T 10ITC 426 
(father and sons) Baji Qhulam Rasul 
Rhuda Baksh v C I T 1937 ITR 606 
(father and sons) Mulla Fida Al\ Sultan Ah 
■v C J T 19371 TR 615 (father and sons) 
AbbaVadad Co v C 1 T 1938 ITR 470 
(father sons and ex employees) Bhagaian 
das Banhshandas v C I T 1938 ITR 176 
(members of different families) Lukhmanji 
v C I T 1943 ITR 104 (brothers) 
Hawker r Compton 8 T C 306 (father 
daughter and sons) Dickenson v Cross 11 
T C 614 (father and sons) 

(12) Raiu Cheituxr d Bros v C I T 
1949 ITR 51 62 See also Ayrshire Pull 
man Motor Services v J R 14 T C 754 
764 

(13) Baja Allauddm Maracair v C I T 
(10521221 TR 645 Cf C 1 T v Bombay 
TrustCorpn Ltd 1930 ITR 323 331 (PC) 
C I T v Qokaldas Uukumchand 1043 ITR 
462 469 and the other cases cited m f n (22) 

° n ( r 4 , Cf AbbaDada d Co r C 1 T 1933 
3 TIU 470 

(15) Cf Bap Ghulam Rasul Khuda Baksh 


v C I T 1937 ITR 500 510/1 See also 
Baja Allauddm Maracair v C I T [1952] 
22 ITR 545 , „ 

(16) Cf San Boor Mohammad aoji 
Aleemullah v C I T 10ITC 420 

(17) Cf SafiAbdul Oaf oar r OI T 
1939 ITR 625 Abowath Bros v C I T 
7 IT C 38 

( 18 ) Suualal Chhogalal v C 1 T JS49 

IT R 269 In this case the finding of the 
Tribunal was that the partnership was not 
genuine and the Court set aside the 
Pollock J m his dissenting judgment held 
that the Court could not interfere mere v 
because the finding was against the weigh 
of the evidence It is submitted that the 
view taken m the dissenting judgment is t e 
correct view . 

(19) In re Central Talkies Circuit 

Matunga 1941 ITR « Mulla Fida dh 
Sultan Ah v GIT 1937 IT R 615J 819 
Sookmaboo Salebhoy v C I T » 

Ayrshire Pullman Motor Services v 1 " 

T C 754 764 Mohammad Mohsin Mafia 
Bux v £7 I T 10 ITC 454 See further 
ante under sec 1 Disposition of property 
so as not to attract tax p 10 ,, 

(20) Kanodia Bros v <7 I T [195-J *— 

ITR 311 „ „ „ 0 

(20t») Seth Bros v C 1 T flOoO] 
ITR 1013 „ 

(21) In to S C Mulhck «t Sons '1933 
ITR 09 Piyarelalv C J T 1933 ITR 
215 Jaltu Shah Bathu Shah v C I j o 
ITC 102 In re Qulab Singh John Mai (><> 

2) 1946 ITR 246 
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in order to escape liability to tax, registration under this section should be refused S 26A 
as it should bo in the case of any other firm in such circumstances(22) Bat a 1 
disruption of the joint family is not essential to the validity of the partnership \ 
inBuchacase The Pm y Council ruled in Sir Sundar Singh Majithia v G I T (23) \ 
that there is nothing in thi3 Act to prohibit the members of a Hindu undivided 
family, while remaining joint, from entering into a partnership m respect of a 1 * 

business, being a portion of the joint property which they have partitioned among * V * 
themselves, and that registration of such a partnership should not bo refused under 
this section merely because the joint family as such continues to exist(24) Thus 
where the members divide the family business among themselves and agree to carry 
it on in partnership, and the firm is found to be genuine and in existence a 
certificate of registration should bo granted under this section irrespective of whether 
the joint family continues to exist or is deemed under sec 25A{3) to exist and 
whether an order has or has not been made under sec 25A recording a partition 
of the jomt famtlj properties(25) The conversion of joint family business into 
partnership business may be effected by a deed of partnership and appropriate 
entries in the books, eg dividing tho hook balances in the names of the persons 
to whom the shares have been allotted, without a deed transferring the business 
assets from the family to the firm and without a formal assignment of the book 
debts by notice to the dcbtors(l) See further ante under sec 25A ‘ Income from 
property divided among members by way of partial partition, ’ p 637 


Validity of partnership —Just as the Income tax Officer would be 
justified in refusing registration if he finds as a fact that the firm is not genuine, he 
would also he justified in refusing registration if he finds as a matter of law that the 
partnership purported to be constituted under the instrument is not valid or legal 
or has no existence m law(2) Cases dealing with the validity of partnerships, the 
question as to who can bo a partner m a firm, two firms consisting of the same 
partners, tho position of a joint family, company or firm as a partner etc have 
been dealt with ante under sec 2(6B), pp 47 51, qv , and under sec 3 ' Income 
tainted with illegality”, p 81, q V 

Under this section and tho relevant Rules tho Income tax Officer is only 
empowered to register the firm as constituted under the instrument of ‘partnership 
which has been put forward Therefore where mutawallis of wakfs or other 
persons who are incompetent to be partners are partners of the firm according to 
the instrument, the partnership cannot be treated as one between the remaimng 
partners and registered as such(3) 


Sub-partnership —A sub partnership is entitled to registration under\ 
this section(4) * 


Sir Sundar Singh Hajxtkta v C 1 T 
1912 IT R 457 461/2 (PC) Bisseswarlal 
tfry/olv C 1 T 4 ITC 365 Ghanihayam 
Vat Ram Kumar v C / JP CITC 198 
j^chiram Baldeodas v C I T 1936 IT R 

(23) 1942 I T R 467 464 

(24) The above mentioned Pnvv Council 
case was overlooked in 0 1 T v Goatha 
Meltam Sadkukhan 1946 IT R 219 

Bansxdhar Dhandhama v G I T 
„ t m ® 126 Bhimrax Bax aidhar v 
z { T [1934] 201T R 185 JaklaDeiayya 
*Sotwv C 1 T [19>/2]221TR 264 See 
also (Toman Salwappa halghatgx y C I T 


1946 IT R 118 

(1) Bhimraj Bansxdhar v C 1 T 
[1954] 26 ITR 185 See also Jalla 
Duayya <t Sons v C I T [1952] 22 IT P 
264 

(2) Hoostn Kasam Dada v G 1 T 1937 
ITR 182 200 Mohtdeen Sahib dr Co v 
GIT 1950 I T P 200 See further under 
sec 3 Income tainted with illegality 

p 81 

(3) Iloosen Kasam Dada v C 1 T 
1937 ITR 182 As regards minors see the 
cases cited on p 47 la. (6) 

(4) C I T v laxmx Trading Co [1953] 
24 ITR 173 
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Renewal of registration —Registration under this section enures only 
for a year Rule 5 lays down the important principle that the certificate 
of registration has effect only for the assessment to be made for the year mentioned 
therein Registration of an instrument of partnership can only be for a year, 
even if the instrument provides that the partnership shall be for a term of years 
For every subsequent year an application for renewal would have to be made to 
the Income tax Officer under Rule 6 before_tbe 30th June .of the assessment year 
(Rule 2) This section does nolT raHterms refer to renewal of “registration. 
But every renewal of registration is in effect a registration under this section(5) 
The renewal is not to be granted as a matter of course upon every application 
for renewal the Income tax Officer must apply his mind afresh to the question 
whether the firm is genuine and actually exists in the terms specified in the instru 
ment of partnership^) A firm’s registration may have been renewed from year 
to year in the past yet the Income tax Officer may refuse to renew the registration 
in a particular year if the application for renewal is not m order(7) or if the Income 
tax Officer is not satisfied that the firm is genuine and actually exists in the terms 
specified in the instrument^) 

Cancellation of registration —Rule 6B —If the bogus nature of a 
firm comes to light after the firm is registered, the Income tax Officer has the 
power under Rule 6B to cancel the certificate of registration and where the firm 
has already been assessed to re assess the firm under sec 34 read with sec 23 in 
the status of an unregistered firm(9) Rule 6B is not ultra tires{l0) The power 
of cancellation under that Rule must be exercised after proper notice to the 
assessee(lOa) Registration of a firm may also be cancelled under sec 23(4) w 
any of those contingencies which warrant a best judgment assessment 

Registration does not operate as estoppel —This section is only 
a procedural section and has nothing to do with a charge to tax or with the 
liability to pay the tax(U) Registration of a firm under this section does not 
pre\ ent or estop the Department from taxing m the hands of any individual that 
portion of the firm s profits which is m fact rcceiv ed by him(lla) In other words 
the Income tax Officer is not bound to apportion the firm’s profits among the 
partners according to the shares specified m the partnership deed 

Kama, J, said m Shapurjt Pallonji v C I T (12) that registration “docs 
not preclude tho Officer from inquiring whether the income shown against the 
individual partner s name is the true income of that partner or stands in his name 
as a nominee of another partner or another person " In that case a registered 
firm consisted of three partners—the assessed his son and his brother—wliose 
.shares were duly specified m tho partnership deed The Department found tea 
I the son was merely a name lender or benamidar and his share in fact belonged to 
'the father It was held that the registration of the firm did not prevent tho Income 
tax authorities from including in tho father s total income not onlj his own snare 
of the profits bnt also tho share of tho profits which was nominally taken by 


(o) C I T v Aroiutsxcami ChetU «t 
Co 10JSITI 40-1 

(0) IIa}U bated «t Sons r C I T 1947 
III Cl Contri In re Sir Buesarda* 
ifcmi 1930 IT R. CO 

(71 IlarduttlayGatadAarf'amr C I T 
]OoO I TP 100 Ka’oclond Deumal r 
C I T IT It COI C 1 T r CtU i 
19401 Tit 121 In re Slater 
tcalColl try 191- ITU. 42* 

(M //crrftM ray (jaydkar Tanr C I T 
HU) JTR 10C EaheXand Dtum.il r 


C I T 1912 IT K C01 Sated «* 

Sonar C I T 1947 IT It Cl „ „ 

(9) harajana Chelty r I T O [I® J 
20 I TR 310 

(10) Jbui „ rtft ,, 

(10a) Ayanral 4. Co r 1 TO [HwJ 

29 I T R 342 

* (11) Ska^ury, raltonji r C 1 T 1« 3 
IT R 113 , , 

(11a) hrm BAayat Tam XohanlaJ * 
C E 1 T (J0oC)2JIT4l C.J 523 (SCJ- 
(12) ISIoJTK 113 



REFERENCE TO COURT 


655 


son(13) Similarly, wliere one of the partners is found to be receiving his share S 26A 
of the profits on behalf of the joint family of which he is a member, the joint family 
may be assessed on that share of the profits(14) 

Burden of proof —The onus is on the person who applies for registration 
to prove that a genuine instrument of partnership has been executed and that all 
persons named therein are real partners and not dummies *(15) 

Penalty, appeal and suit —A deliberately faho statement made in an 
application for registration under this section is punishable as an offence under 
sec 62 Distribution of the profits of a registered firm otherwise than in accord 
ance with the shares of the partners as shown m the instrument of partnership 
may abo entail a penalty under sec 28(2) 

Undej_B£cuj}0 an appeal lies against an order of the Income tax Officer refusing 
to register a firm'under tlm"section*and also against an order cancelling its regis 
tration under sec 23(4) Under cl (c) of Rule 2, as it stood prior to its amendment 
in 1952, an application for registration could be made during the pendency of an 
appeal under sec 30 against the assessment order, with the permission of the 
Appellate Assistant Commissioner If the Appellate Assistant Commissioner dis 
posed of the appeal against the assessment order without passing orders on the 
application for permission under Rule 2(c) it was competent to the asscssee to 
make a grievance of that fact m an appeal to the Tribunal against the appellate 
order of the Appellate Assistant Commissioner(16) But^no suit will he against I 
the Government for a declaration that the order refusing to register"a firm is illegal j 
and that the plaintiffs are the partners of the firm(17) 

Reference to Court —The question as to the existence of a partner 
ship would bo a question of law if it depends on the construction of a documcnt(18) 

In other cases, it may bo a mixed question of fact and law, or a pure question of 
fact(19) Whether a partnership is genuine and actually exists in the terras speci¬ 
fied in the deed sought to be registered, is a question of fact(20) But the question 
whether there is any evidence to support the Tribunal s finding on the point is a 
question of Iaw(21) Where minors were admitted to the benefits of partnership 

(13) Cf 0 I T v Ookaldas Uvlum v Waltur Tollman 1940 IT P 287 291 

chand 1943 HR 402 (mere suspicion does (20) Sir Sundar Singh Majithta x GIT 

not justify an inference of fact) 1942 I T R 457 462 (P C ) Balasvbramanta 

(14) Kxrpaldas Motandas v C I T Mvdaltar v C I T [19^2] 22 I T R 370 

19421TR 505 Baxerjae v C J T SOJTR 422 

(15) Uaj i Ghvlam Tasul Khuda Balsh In re Central Talkies Circuit Matunga 1941 

v C / 3 1937 J T R 606 Lachtram IT R 44 62 64/5 Ghanshayam Das Ham 

Baldeodas x C I T 1936 IT R 279 Kumar v C I T 6 11 C 198 Piyare 

BaghuKarsonx O I T 51 T C 389 Lai v C I T 1933 ITR 215 Lachtram 

(16) 21ote Shah A Co x C 1 T [1952] Baldeodas v C 1 T 1936 I TP 279 

*■2 11 R 39 Mvlla Fida Ah Sultan Ah x C 1 T 1937 

(17) Cot Gen in C x Mvlla Mohonmad ITR 615 Bhagaiandas Uankishandas v 

1945 ITR 10 Contra Kachtappa C I T 19381T P 176 Kalachand Deumal 

Chttliar x See of Slate 1933 ITP 330 x C I 1 1942 ITR 601 Lukhmanjt r 

(suit to declare registration void) C I T 1943 I T P 164 IIairier x Comp 

(18) I rati x Unde 17 T C 459 Tension ton 8TC 306 

X, Johnstone 23 TC 29 John Cardner A (21) Str&undar Singh Maplhiax C I T 

Botrrxng x / It 15 T C 602 610 Jakla 19421 T.R 4«7 462 (PC) Bhimraj Barm 

Dexayya A Sons x C I T [1952] 22 ITT dhar x C I 2 [1954] 26 IT1 185 

-64 Vincent x C I T [1952] 22 IT R Jagannathram Gangaram x C I T [1951J 
19 ITP 3v/3 Baja AUavddin Maracatr 
«( 19 ) Morden Tigg A Co x Monks S v C I T [1952] 22 ITR 545 Suxoalal 
rc 4o0 4C0 461/6 (CA) John Gardner Chhogalal x C I T 1919 ITP 269 

ARoimnyv Ip 15 TC 602 G10 Baboo Mohammad Mohstn Mania Bux v GIT 

*<Mi6 A Sons v C 1 T 2 ITC 502 10 ITC Cf C 1 J 1 r Golaldas 

Mohinaloo Salelhoy x C7TGITC13 Bvbumchand 1943 ITR 462 Madura 

Taylor x Cl alii, n 20 TC 463 C J T Knitting Co r C 1 T [1036J 20 J T R. 764 
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at all(2) Cases dealing with the validity of notices under secs 22(2), 22(4) and S 27 
23(2) have been dealt with ante in the notes to those sections 

If the notice does not gi\o the assessee a reasonable time within which to 
comply with its terms, it would bo a sufficient cause for non compliance or would 
amount to lack of a reasonable opportunity for compliance within the meaning 
of this section(3) 

Where the validity or propriety of the notice is not in question and yet there 
has been default m complying with the notice, the question whether there was 
sufficient cause for tho non compliance would obviously depend upon the particular 
facts and circumstances of each case (4) 

If the assessee has committed defaults in complying with more notices than 
one,—each default being by itself sufficient to warrant a best judgment assessment 
under sec 23(4)—sufficient cause shown for non-compliance with one of the notices 
would not justify a cancellation of the assessment under this section(5) 


Appeal against best judgment assessment and against order 
under this section —By the amending Act of 1939 a right of appeal has 
been given against best judgment assessments made under sec 23(4), in addition 
to the right to apply for cancellation of the assessment under this section 
.Prior to 1939, the only relief available to tho assessee against a best judgment 
assessment was that provided by this section 

The assessee can appeal under see 30 against a best judgment assessment 
only if he objects to (a) the amou nt of income assessed or (6) the amount of tax 
determined, but be cannot appeal on the ground that the best j udgment^assess 
ment is invalid or should be cancelled since he was prevented by sufficient cause 
from complying with the notice non-compliance with which has resulted in the 
best judgment assessment If tho assessee wants to have the assessment set aside 
on the ground of sufficient cause for non-compliance with the notice he must apply 
under this Bection In other words Bee 30 gi\es the assessee a right of appeal 
limited to the quantum of the income assessed or the tax determined it does not 
give him tho right to object to the validity of the best judgment assessment when 
he has not taken any proceedmgs under this section to have the assessment set 
aside(6) However, if tho Income tax Officer in exercise of his power under 
Bee 23(4) refuses to register a firm because of the default entailing a best judgment 
assessment, the assessee may appeal under sec 30 against the order refusing to 
register the firm, even on grounds on which ho could have asked for cancellation 
of the assessment under this section, without making an application under this 
section to set aside the best judgment assessment^) 


H the assessee does make an application under this section and the Income tax 
Officer refuses to cancel the assessment and to make a fresh assessment the assessee 
may appeal against such refusal to the Appellate Assistant Commissioner under 


ITR 319^ ^ T D^ anma l Chellaram 1948 

uuKJ ate ^ nxn dram Selsaria 1943 ITR. 
: , Sadaram Puranchand v C I T 
*>oms ^ 4 ^9 See further notes to sec 
ante PP 630 41 ands ee 23(2) pp 545 7 

n ^ Lachhman Das Babu Ram v 
_ n ? “ ITC 35 Laht Ktshore Mtlra 
r , ■* £ 4 IT C 467 Ram Kuar Mohan 
7vL V J: J T 3 j TC 375 Manbhum 
1 ransport Co Ltd v O I T 6 I T C 203 


Banarn Das v C 1 T 1936 ITE 142 
147/8 In all tho above ease3 the plea of 
sufficient cause for non compliance was 
negatived 

(6) C I T v Laxminaratn Bodnias 
1937 ITR 170 180 (PC) See also Raj 
mam Dev* v C I T 1937 ITR 631 
647 

(6) \aba Kumar Singh Duihuna r 
C I T 1944 ITR 327 

(6a) Mannital Sagarmal r C I T [1957J 
32 ITR 15 
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and the circumstances were such as to give rise to a suspicion that the minors were 
nominees of their father but the circumstances did not justify the inference of fad 
drawn by the Tribunal that the minors were really the nominees of their father, 
the Court set aside the finding as not being supported by any evidence(22) The 
Court can interfere if the Income tax Officer has perversely refused to exercise his 
power to register the firm(23) 


27 Where an assessee within one month from the service of a 


_ ..,, r notice of demand issued as hereinafter provided, 
£V;.r« satisfies the Income-tax Officer that he was pre 
"vented by sufficient cause from making the return 
required by section 22, or that he did not receive the notice issued 
under sub section (4) of section 22, or sub section (2) of section 23, 
or that he had not a reasonable opportunity to comply, or was 
prevented by sufficient cause from complying, with the terms of the 
last-mentioned notices, the Income-tax Officer shall cancel the 
assessment and proceed to make a fresh assessment m accordance 
with the provisions of section 23 

Cancellation of best judgment assessment —If an assessee does 
not comply with a notice under sec 22(2) calling for a return of his income 
or with a notice under sec 22(4) requiring the production of accounts, documents 
or information or with a notice under sec 23(2) ashing him to attend at the Income 
tax Officer s office or to produce evidence in support of his return, the Income tax 
Officer is bound to make a best judgment assessment under sec 23(4) This 
section enables tbe assessee to apply to the Income tax Officer to cancel the best 
judgment assessment and to make a fresh assessment But the cancellation can 
onlj be on any of the grounds specified in the section, viz (a) that the assessee was 
prevented by sufficient cause from making the return required by sec 22, or 
(6) that he did not receive the notice issued under sec 22(4) or sec 23(2) or (e) that 
he bad not a reasonable opportunity to comply, or was prevented by sufficient 
cause from complying with the terms of the notice issued under sec 22(4) or sec 
23(2) It is for the assessee to show cause and for the Income tax Officer to he 
satisfied that the cause shown is a sufficient cause(24) If the Income tax Officer 
is so satisfied it is obligatory upon him to cancel the assessment The application 
under the section must be made within one month from the-ecrvictrof theJioticiL- 
dniemand ~ 

Sufficient cause for non-compliance —If the notice issued under 
sec 22(2) 22(4) or 23(2) was invalid, that would be a sufficient cause for non 
compliance with the noticc(25) If such invalid notico was subsequently v alidated 
by retrospective legislation, the invalidity of the notice would nevertheless be a 
"sufficient cause" for non compliance at a time prior to the validation if the 
invalidity operated on the mind of the assessee and prevented him from complying 
with the notice(I) But it would not be a sufficient causo’ if the invalidity ci 
the notice (subsequently validated) did not operate on the mind of the aascs3ee 


(22) C 1 T v Golaldas llulumchand 
1943 I T R 40- 

(23) See CAtranjt Lai A Sana r C I T 
1937 IT R 44 46 

(24) C 1 T v Lhanmal ChtUaram I04S 
J T R 319 322 See also Aldul Bane 
Choicdhvry r C I T 51T C 352 3->3/9 


(°5) C I T v Elbal A Co 1945 I T P 
154 In re Radhiy Lai Ralmukand 194- 
ITU 131 Jlajmant Ben ▼ <7 / T 103? 
ITR 631 hajonmalKalyanmal v Cl* 
3 I TC 4-1 

(1) In re Conndram Selaana 1943 IT" 
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at all(2) Cases dealing with the v ahdity of notices under secs 22(2), 22(4) and S 27 
23(2) hav e been dealt with ante in the notes to those sections 

If the notice docs not give the assessee a reasonable time within which to 
comply with its terms, it would bo a sufficient cause for non-compliance or would 
amount to lack of a reasonable opportunity for compliance within the meaning 
of this section (3) 

'Where the validity or propriety of the notice is not in question and yet there 
has been default in complying with the notice, the question whether there was 
sufficient cause for the non-complmnco would obviously depend upon the particular 
facts and circumstances of each case(4) 

If the assessee has committed defaults in complying with more notices than 
one —each default being by itself sufficient to warrant a best judgment assessment 
under sec 23(4)—sufficient cause shown for non compliance with one of the notices 
would not justify a cancellation of the assessment under this section(5) 


Appeal against best judgment assessment and against order 
under this section —By the amending Act of 1939 a right of appeal has 
been gnen against best judgment assessments made under sec 23(4) in addition 
to the right to apply for cancellation of the assessment under this section 
Bnor to 1939 the only relief avaOablo to the assessee against a best judgment 
assessment was that provided by this section 

The assessee can appeal under sec 30 against a best judgment assessment 
only if he objects to (a) the amount of income assessed or (6) the amount of tax 
determined, but ho cannot appeal on the ground that the best judgment'assess 
ment is invalid or should be cancelled since he was prevented by sufficient cause 
from complying with the notice non-compliance with which has resulted m the 
best judgment assessment If the assessee wants to have the assessment set aside 
on the ground of sufficient cause for non-compliance with the notice, he must apply 
under this section In other words sec 30 gives the assessee a right of appeal 
limited to the quantum of the income assessed or the tax determined , it does not 
give him the right to object to the validity of the best judgment assessment when 
he has not taken any proceedings under this section to have the assessment set 
aside(6) However, if the Income tax Officer m exercise of his power under 
Bee 23(4) refuses to register a firm because of the default entailing a best judgment 
assessment, the assessee may appeal under sec 30 against the order refusing to 
register the firm, even on grounds on which he could have asked for cancellation 
of the assessment under this section, without making an application under this 
section to set aside the best judgment assessment(6a) 


If the assessee does make an application under this section and the Income tax 
Officer refuses to cancel the assessment and to make a fresh assessment the assessee 
may appeal against such refusal to the Appellate Assistant Commissioner under 


3X9^ T T ^ anma ^ Cheltaram 1948 

in! 3 ) l nre Ooundram Seltaria 1943 ITR 
R T -r n Budaram Puranchand v C l T 
m,,, " 459 See further notes to see 
ante PI> 63941 and sec 23(2) pp 545 7 

„ f 4 ) Jpf Lachhman Das Bobu Ram v 
v n t nf 0 35 Laid Ktahore Milra 
i . * * 4 IT C 467 Ram Avar Mohan 
Udv Cl T 3 IT C 375 Manbhum 
1 ransport Co Ltd v C I T 6 IT C 203 


Banarsi Das v 0 I T 1936 ITR 142 
147/8 In all the above cases the plea of 
sufficient cause for non compliance was 
negatived 

(5) C I T v Laxmmaram Badndas 
1937 ITR 179 180 (PC) See also Raj 
mam Den v C I T 1937 ITR 631 
647 

(6) Aa5o Kumar Singh Dudhuna v 
C I T 1944 IT P 327 

(6a) Manmlal Sagarmal v C I T [1957J 
32 ITR 15 
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-28 eec 30 If the best judgment assessment is cancelled and a fresh assessment is 
made under this section but the nssesseo objects to the amount of income assessed 
or the amount of tax determined on the fresh assessment, he has a right of appeal 
under sec 30 against the fresh assessment 

Reference to Court —Whether a particular cause operated on the mmd 
of the assessec and prevented him from complying with the notice, non compliance 
with which has resulted in a best judgment assessment, is a question of fact(7) 
The sufficienc) or insufficiency of the cause is also a question of fact(8) It is not 
possible to turn this question of fact into a question of law by asking whether as a 
matter of law the Income tax Officer came to a correct conclusion upon a matter 
of fact(9) But in some cases the sufficiency of tho cause for non compliance wits 
the notice may involve a mixed question of law and fact(IO) or a question of 
Iaw(ll) For instance where the illegality of the notice is pleaded as a sufficient 
cause for non compliance, such a plea obviously involves a question of law(lA) 
In any case, whether there is any material to support a finding regarding t 6 
sufficiency of the cause is a question of law(13) 

28 (I) If the Income-tax Officer, the Appellate Assistant 

penalty for conceal Commissioner or the Appellate Tribunal, m the 
CpropefdigtSfon or course of any proceedings under this Act, is satunea 
proat * that any person— 

(а) has without reasonable cause failed to furnish the return 
of his total income which he was required to furnish by 
notice given under sub-section (1) or sub section (2) o 
section 22 or section 34 or has without reasonable cause 
failed to furnish it within the time allowed and m the 
manner required by such notice, or 

(б) has without reasonable cause failed to comply with a 
notice under sub section (4) of section 22 or sub section [*) 
of section 23, or 

(c) has concealed the particulars of his income or deliberately 
furnished inaccurate particulars of such income, 
he or it may direct that such person shall pay by way of penalty, 
tho case referred to in clause (a), in addition to the amount of t 
income tax and super-tax, if any, payable by him, a sum not e-?c ® e . 
ing one and a half times that amount, and in the cases referred__ 


(7) C 1 T v Dhanmal Chellaram 1918 
ITU 319 

(8) C I T t Laxnunaram Badndas 
1937 IT P 170 170 (F C ) Abdul Baree 
Chovdhury t C I T 6 IT C 352 358 
(FB J C'hinarajni Lai Gobinda Prasad v 
Cl T 5ITC 28 A anneh 2Ial Janlt Das 
V C I T 1034 I1R 333 In re Keshardeo 
Chamna 1935 I T E 418 \ ithal v C I T 
1038 ITR 254 Sheodutlrai Pannalal v 
C I T 1941 ITE 118 Ckaturbhuj y 
C I T 1941 ITR 2S6 See a ho Banarsi 
Dasy C I T 1935 ITR 142 147/8 

(9) C / T v Larvunarain Badrtdas 


1037 I T R 170 179 (P C ) n T T 

(10) hojonmal Kalyanmal t o •* 

3 (U) C c\ T v Dhanmal Chellaram 1 31S 
ITR 319 , m ,937 

(12) Bajmant Dei * v C 1 ^ 

IT P 631 r> I T 

(13) Abdul Baree Chowdhuryj i , 

5 I TO 352 3JS <FB> .4 

Chettiar Firm v C / T 5 I T C 
A KB PL A Chettiar Firm r O i 
5ITC 187 Chaturbhuj r C 1 T 
IT R 2SG See also C 1 T r Dbanrina 
Chellaram 19 IS ITR 319 
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in clauses (6) and (c), m addition to any tax payable by him, a sum S 28 
not exceeding one and a half times the amount of the income-tax 
and super tax, if any, which would have been avoided if the income 
as returned by such person had been accepted as the correct income 

Provided that— 

(a) no penalty for failure to furnish the return of Ins total 
income shall be imposed on an nssessee whose total income 
is less than three thousand five hundred rupees unless he 
has been served with a notice under sub-section (2) of 
section 22, 

(b) where a person has failed to comply with a notice under 
sub section (2) of section 22 or section 34 and proves that 
he has no income liable to tax, the penalty imposable 
under this sub section shall be a penalty not exceeding 
twenty-five rupees, 

(c) no penalty shall be imposed under this sub section upon 
any person assessable under section 42 as the agent of a 
person not resident m the taxable territories for failure to 
furnish the return required under section 22 unless a notice 
under sub section (2) of that section or under section 34 
has been served on him , 

(d) uhen rhe 'person liable to penally is a registered firm or an 
unregistered firm ulnch has been assessed under clause (6) 
of sub-sechon (5) of section 23, then, notwithstanding 
anything contained in the other provisions of this Act, 
the amount of income-tax and super-tax payable by the 
firm itself shall be taken to be an amount equal to the tax 
which would have been payable by an unregistered firm 
on an income equal to the firm's total income, and, m the 
cases referred to in clauses (6) and (c), the amount of the 
income tax and super-tax which would have been avoided 
if the income as returned had been accepted as the correct 
income, shall be taken to be the difference between the 
amount of the tax which would have been payable by an 
unregistered firm on an income equal to the firm’s total 
income and the amount of the tax payable by an un¬ 
registered firm on an income equal to the income of the 
firm as actually returned by the firm 

(2) If the Income tax Officer, the Appellate Assistant Com- 
suissioner or the Appellate Tribunal, in the course of any proceedings 
jmder this Act, is satisfied that the profits of a registered firm have 
been distributed otherwise than m accordance with the shares of the 



658 


THE INDIAN INCOME TAX ACT 


Ss 27-28 ego 30 If the best judgment assessment is cancelled and a fresh assessment is 
made under this section but the assessee objects to the amount of income assessed 
or the amount of tax determined on the fresh assessment, he has a right of appeal 
under sec 30 against the fresh assessment 


o/ c ’ i 


Reference to Court —Whether a particular cause operated on the mmd 
of the assessee and prevented him from complying with the notice, non compliance 
with which has resulted m a best judgment assessment, is a question of fact(7) 
The sufficiency or insufficiency of the cause is also a question of fact(8) It is not 
possible to turn this question of fact into a question of law by ashing whether as a 
matter of law the Income tax Officer came to a correct conclusion upon a matter 
of fact(9) But m some cases the sufficiency of the cause for non compliance ruth 
the notice may involve a mixed question of law and fact(10), or a question of 
law(ll) For instance, where the illegality of the notice is pleaded as a sufficient 
cause for non compliance such a plea obviously involves a question of law(12) 
In any case whether there is any material to support a finding regarding tne 
sufficiency of the cause is a question of law(13) 


28 (1) If the Income-tax Officer, the Appellate Assistant 

Penalty for conceal Commissioner or the Appellate Tribunal, m 

of course of any proceedings under this Act, is satisfied 
ptofite that any person— 

(a) has without reasonable cause failed to furnish the return 
of his total income which he was required to furnish by 
notice given under sub section (1) or sub section (2) of 
section 22 or section 34 or has without reasonable cause 
failed to furnish it within the time allowed and in the 


manner required by such notice, or 
(6) has without reasonable cause failed to comply with a 
notice under sub section (4) of section 22 or sub section (2) 
of section 23, or 


(c) has concealed the particulars of his income or deliberately 
furnished inaccurate particulars of such income, 
he or it may direct that such person shall pay by way of penalty, W 
the case referred to in clause (a), m addition to the amount of the 
income tax and super tax, if any, pay able by him, a sum not exceed 
ing one and a half times that amount, and m the cases referred to 


(7) C 1 T v Dhanmal Chtllaram 1048 
IT It 319 

(6) C / T v Larminaram J3i idndas 
1037 IT! 170 1M (1 C) 4W«J Parte 
Chovdhvnt r C l 1 C ITC A.- 3J8 
(l B I CAinanrjiw Lai Cabinda Pratad y 
C 1 L a ITC -4 ^annthilalJankiDat 
v C I T 1034 1 T It 333 lan LeAardeo 
Ckamna 193a 1 T -US Itlhalr LIT 
193$ IT It 204 ^htoIuLrai Pannalal r 
C I T 1911 IT 1 11$ Cfitvrlhuj r 

C 1 T 19*1 ITIl 2v> S-e alw> Lawn 
Jhi»x C IT 1930 11 I 14. 14*73 
(9) C 1 T v parmiftarain Mandat 


1D37ITR 170 170 (PC) T 

(10) Kajmmal Kahjanmat r C J 

3 I T C 451 „ 

(11) C 1 T y Dhartmal CMllaram 1!HS 

HR 319 „ 

(12) 1 ijmam Den r C 1 T 1" 3T 

(13) Abdul Daree CkatcdAury v C I £ 
5 ITC 352 3„S(FB) A XXJ 1 * * 
Outline Firm r L 1 T Z ITC 16-1 
A KI PL I Ch thar Firm y C / J 
5 n C 167 Ckaturbh uj r C 1 T l® 1 ; 
ITK -So Vo »L*> C I T r Dla**** 
Cke'Iaram 19i3tTlt 319 
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m clauses (6) and (c), m addition to an} tax payable by him, a sum S 28 
not exceeding one and a half times the amount of the income-tax 
and super tax, if any, which would have been avoided if the income 
as returned bj such person had been accepted as the correct income 

Provided that— 

(а) no penalty for failure to furnish the return of his total 
income shall be imposed on an assessee whose total income 
is less than three thousand the hundred rupees unless he 
has been sen cd with a notice under sub section (2) of 
section 22, 

(б) whero a person has failed to comply with a notice under 
sub-section (2) of section 22 or section 34 and pro\ es that 
he has no income liable to tax, the penalty imposable 
under this sub section shall be a penalty not exceeding 
twenty-fhc rupees, 

(c) no penalty shall be imposed under this sub section upon 
any person assessable under section 42 as the agent of a 
person not resident in the taxable territories for failure to 
furnish the return required under section 22 unless a notice 
imder sub section (2) of that section or under section 34 
has been served on him, 

(d) when the person liable io penally is a registered firm or an 
unregistered firm uhtek has been assessed under clause (6) 
of sub-section (5) of section 23, then, notwithstanding 
anything contained in the other provisions of this Act, 
the amount of income-tax and super-tax payable by the 
firm itself shall be taken to be an amount equal to the tax 
which would have been payable by an unregistered firm 
on an income equal to the firm’s total income, and, in the 
cases referred to in clauses (6) and (c), the amount of the 
income tax and super tax winch would have been avoided 
if the income as returned had been accepted as the correct 
income, shall be taken to be the difference between the 
amount of the tax which would have been payable by an 
unregistered firm on an income equal to the firm’s total 
income and the amount of the tax payable by an un¬ 
registered firm on an income equal to the income of the 
firm as actually returned by the firm 

(2) If the Income-tax Officer, the Appellate Assistant Com¬ 
missioner or the Appellate Tribunal, m the course of any proceedings 
mider this Act, is satisfied that the profits of a registered firm have 
been distributed otherwise than in accordance with the shares of the 
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S 28 partners as shown m the instrument of partnership registered under 
this Act governing such distribution, and that any partner lias 
thereby returned his income below its real amount, he or it may 
direct that such partner shall m addition to the income tax and 
super-tax, if any, pa} able by him pay by way of penalty a sum not 
exceeding one and a half times the amount of income tax and super 
tax which has been avoided, or would have been avoided if the 
income returned by such partner had been accepted as his correct 
income, and no refund or other adjustment shall be claimable by 
any other partner by reason of such direction 
J (3) No order shall be made under sub section (1) or sub 
section (2) unless the assessee or partner, as the case may be, has 
been heard, or has been given a reasonable opportunity of being 
heard 

(4) No prosecution for an offence agamst this Act shall be 
instituted in respect of the same facts on which a penalty has been 
imposed under this section 

X'J ^ 0) (5) An Appellate Assistant Commissioner or the Appellate 

Tribunal on making an order under sub section (1) or sub section (2), 
shall forthwith send a copy of the same to the Income tax Officer 
\M (6) The Income tax Officer shall not impose any penalty under 
this section without the previous approval of the Inspecting Assistant 
Commissioner 

Power to levy penalty —This section makes provision for the imposi 
tion of a penalty on contumacious or fraudulent assessees Its provisions are not 
beyond the competence of the Central Legislature under the Government of India 
Act, 1935 nor do they violate the fundamental rights under the Constitutioii(lSa) 
/The penalty is in addition to the income tax and super tax if any, determined 
las payable by the assessee The power to impose a penalty is gi\ en to the Income 
{tax Officer, the Appellate Assistant Commissioner and the Appellate Tribunal 
{The Income tax Officer a power to impose a penalty is subject to the previous 
approval of the Inspecting Assistant Commissioner (sub sec (6)) A penalty may 
be imposed m the course of any proceedings under this Act For instance a 
penalty may be imposed on the assessee by the Appellate Assistant Commissioner 
or the Appellate Tribunal in an appeal filed by the assessee himself(l4) 

Where the assessee files an appeal against an order of penalty under this section 
the appellate authority can itself impose a fresh penalty while allowing 
the appeal (15) 

I This section is to be applied as it stands at the date when the default is com 
nutted and not as it Btood in the financial year for which the assessment is made(16) 
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Sub -sec (1) Failure to make a return of income —Concealment 
of income —Under cl (a) of sub sec (1), a penalty may be imposed for not 
furnishing a return within the time allowed in the notice calling for a return, e\ en 
if the assesses does furnish a return after the expiration of the time allowed 
Penalty may be levied in proceedings under sec 34 for non-compliance 
with a public notice under sec 22(1) calling for a return of income even if no 
individual notice under sec 22(2) was ser\ed on the assessee during tho relevant 
assessment year(17) The defaults which warrant a best judgment assessment 
under sec 23(4) also attract penalty under this section 

The word “income* in this section is not used m the popular sense of money 
received but connotes the assessable figure arrived at after accounting for all the 
legitimate deductions and exemptions(18) Therefore, if an assessee falsely claims 
a deduction, it would amount to "concealing the particulars of his income or delibe 
ratcly furnishing inaccurate particulars of such income’ within the meaning of 
cl (c) and can be penali ed under this section(19) Under cl (c) concealment of| 
income in the original return would attract penalty even if the assessee submits t 
a revised return before the penalty proceedings aTe started(20) 

Failure to furnish a return is liable to a maximum penalty of a sum representing 
one and a half times the amount of income tax and super tax determined as payable 
by the assessee In cases of non compliance with a notice under sec 22(4) or 23(2) 
and in cases of concealment of income the maximum penalty that can be imposed 
is a sum representing one and a half times the difference between the tax payable 
on the income returned b> the assessee and the tax payable on the income as 
computed under this Act(21) Both income tax and super tax have to be taken 
into consideration when calculating the maximum penalty payable under this 
section 


See further post under “Sub sec (3) Inquiry before imposing penalty 'p 663 
Penalty on legal representatives —See ante under sec 24B, Penalty 
on representatives ” p 613 

Penalty on joint family after disruption —See ante under sec 25A, 
Penalty on joint family after disruption,” p 640 

Penalty on discontinued firm—See post under Bee 44, “Penalty on 
discontinued firm p 752 


Penalty in proceedings under sec 34 —If an assessee conceals 
income or commits any other default in the course of proceedings under sec 34 to 
assess a past year s income which has escaped tax penalty would certainly be 
leviable under this section(22) But there is a difference of judicial opinion as to 
whether in a case where an assessee is guilty of no default in such proceedings 
under sec 34, a penalty may still be imposed m such proceedings in respect of the 
original default which resulted in the escape of income from tar in tho relevant 
assessment year In Gomndarajulu Iyer v C I T (23) where an assessee failed 


r SSD Gonndarajutu Iyer \ C I T 1948 
i TR 391 

.<5*1 Chand Shu Sakai v C I T 

11)381 TP 534 

. B°) Nagxn Chand Skiv Sahai v C I T 
1938ITR 634 

•>■/“?) Vodilal Ichhaehand v C I T [1957] 
A , T R. 669 JDayabhax Cirdharbhai v 
V* T [1057] 32 ITR 677 Arunaehalam 
CAcainr ▼ C I T 6 IT C 68 See also 
^Fyasami Aodar v C l T [1956] 30 


ITR 665 and T Vaman Padmanabh Dande v 
C I T [19o2] 22 IT R 339 

(21) K M O Cheitt/ar Firm v C I T 
1934 ITR 159 C I T v A A R CheUiar 
Firm 1933 ITR 285 KaUdindi Subbaraju 
Gopataraju <£ Co v C I T [1955] 281T R 
162 

(22) EatuL Prasad Ahalri v C I T 
5ITC 138 

(23) 1948 ITR 391 


28 ( 1 ) 
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s 28(1) “j^ , 0 „ puW , c nollcc „ n( , CT8CC 22(1) 

\ ment year the Madras H a p F eac , was ls5u cd to the asscssee in the assess 
mtW course of nmc 3 1 8 C °'f hdtl t,nt tllc Officer tree competent, 

WMltt under tl,P,3 f T f MC 31 tal “ ,n 0 subsequent year, to levy a 
^rr-lHttm a. ? f ° r fmlur<! w,tl,<rat reasonable cause to fSmish a rctarn 
observed that where « i l > ca r'pursuant to tho public notice In this case it was 
a penalty can be3“T"? ” sscssmrat Proceedings are taken under sec 34, 
^nutted m the cnnrvL » £ n ^ cr 8cc J ,0n not onlj m respect of a default com 

in the course of the n ^ but also in respect of a default committed 

mentary°assessment “”7“ P r0, ; ccdm S a °f the I>»»t year to which the supple- 
v C I T1241 the rredinps under sec 34 relate In Mayaram Durga Prasad 
coise of pSedrni , “at 11 COTrt took th ' ™trary '-™. . that m the 

penalty can he im° ^ Cr e ^ c 34 in respect of the escaped income of a past year no 
Tthe ormmal ,“ n<lcr ‘a’ 3 Eec,1M1 loT tk ° <&«» of concealing income 

that of thf Madras HighCou'rt ' 11 “ !ubmittcd ‘but ‘bo oorrect new is 

courao^of sunnlen, 0 P;V " >- a P cnidt ' under this section cannot be exercised in the 
hTnot beenT 7 “ M “ amcnt proceedings under sec 34, if such proceedings 
that aection(25) P ° PCrly by the issue of a ’valid notice undfr 

proceedineg^cnde^nfa twttplstion of penalty proceedings —Penalty 
mTTs) to Z aLil ” T Etartcd b > th ° ,s ™ ° f “ »°t're under sub- 
why the penaltv , a reasonable opportunity of showing cause 

theVomt P tSr/bf 10U,d . nofc , bc '™ cd thou S h ll th * Lessee Is actually htard on 
TpeSy not,ce ,, r ° n formal n0t ‘ CC would aot mal0 “»P differenc^Sa) If 
, 1 tied during assessment proceedings which terminate in a best 

r d th ? ,,eat assessme”," set aside on 

may 1 be weel wf, SC 1 27 atld “ ‘resh assessment is made, an order of penalty 
”vL. he . Z M3ed without .Kumg fresh notice after the cancellation of the best 
In3* „ l<2!i) A not ‘ ce c “ ,Im S upon the assesses to show cause 

m '"ding or in person would fulfil the requirements of this sub section(25c) 

Whero°tb B m TneZVt 3 P re3 ' nbed f or ‘ho imposition of a penalty under this section 
mider sub 3 h “* ° ffic f “‘3 s pena1 ^ Proceedings by the issue of a notice 
after makinr» tho ° r8 aBSe83ment order, the imposition of a penalty 

that e3 ^ ^ °, rder is yal.d(I) The Calcutta High Court has held 
may wJJX 3 *h “r " XC JJ> may be mued “ nd «“> jS»<% proceed^ 
it is rint ppepeo^ ?i tax Officer after the assessment ts completed and that 

oendenr^ nf +N 7 that ^ ^ eD!l ^y proceedings should be started during the 
fa drsrnvPr^mV 56 ^ 0066 ^ 11183 m the COUrse of whjci default of the assessee 
D (I g v r' S d 7 ; n> The contrary Mew taken by the Lahore High Court in Banarst 

rS InnJy.Jblf 13 13 SuWt< ; d correct See further post under Sub sec 

W inquiry before imposing penalty 

the subftLtS n?yf S ^' S t C (1) ,n PenaIt y on registered firms—Under 

tne substantia part of sub sec (1) a penalty can be validly imposed on a 


(24) 6 IT C 471 
(“•') Kadir Maracayar tL Co 

v C I T 2ITC 372 9 

(25 a) Anant Pam Kanhatyalal v C I T 
[1957] 32 IT R 75 
(256) Ibid 

( 1> 5c) Ayyasamt A adar A Bros v C I T 
[1956] 30 I T R 505 The decision to the 
contrary in Shnlal Sagarmull v C 1 T 


[I9o5] 28 ITR 837 „ .. 
incorrect 

fl) Snagaminatha Uloopa 
1 T O [1955] 28 ITR 6' 

Bansi Lai v C I T 
616 

(2) Guru Prosad Shaw t C I T 1944 
ITR 233 

(3) 1936 ITR 217 221 


s submitted 

<ir d. Sons v 
1 Vtr Bhan 
1933 ITR 
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registered firra(l) But under tlie substantive part of this sub section the quan S 28 
turn of penalty depends upon the amount of tax pay able by the asscssee , and smee (3)-W) 
no tax (apart from income tax at special!} low rates) is payable by a registered 
firm, the quantum of penalty lo% mblc on a registered firm could not be determined 
This lacuna was made good by the addition of cl (rf) to the Proviso to sub sec (1) 
by the amending Act of 1910 The effect of the amendment is that the registered 
firm is to be treated ns if it were unregistered and tho penalty is to be imposed 
on that basis Tho amendment came into effect on the 3rd December, 1910 It 
has no retrospective effect Therefore, in a case where a registered firm committed 
a default in February 1910 by not complying with a notice under sec 22(1), it 
was held that no penalty could bo imposed upon tho firm under this Bection(5) 

Sub-sec (3) Inquiry before imposing penalty—Sub sec (3) 
contemplates an inquiry beforo the imposition of a penalty It provides that no 
penalty shall be imposed unless the asscssee has been heard or has been given 
a reasonable opportunity of being heard If such opportunity to show cause is 
not given to the asscssee, the imposition of a penalty would be mvalid(6) See 
further ante under “Initiation and completion of penalty proceedings 4 5 * * * * * 11 

The levy of a penalty under this section is not a matter of guess work For 
instance, before imposing a penalty for non compliance with a notice to produce 
certain books the Income tax Officer must have m his possession such materials 
as would convince a reasonably minded man that the hooks which arc not produced 
actually exist(7) It is not possible to lay down any hard and fast rule as to what 
material is actually required Each case must depend upon its own circum 
stances(8) The findings given m assessment proceedings would be relevant and 
admissible materials in penalty proceedings, but those findings cannot operate as 
res judicata because the considerations that arise m penalty proceedings are different 
from those in assessment proceedings(9) Penalty on the ground of concealment 
tan be imposed only if there is conscious and deliberate concealment on the part 
of the aB3esscc(9a) Where upon tho death of a Karta a succeeding Karta makes 
a return of income based on the accounts kept by the deceased, without knowledge 
of the falsity of the accounts, no penalty can be imposed on the joint family(96) 

Where a best judgment assessment has been made under sec 23(1), evidence 
sought to be adduced in the course of penalty proceedings by the assessee pur 
porting to disclose his real income is relevant and admtssible not for the purpose 
ot varying or affecting the assessment already made hut to prove that the case 
falls withm Proviso (t) to sec 28(1) because he haB no income liable to tax(10) or 
as an extenuating fact showing that the amount of the penalty ought to be less 
than the maximum prescribed under this section(ll) 

Sub-sec (4) Penalty excludes liability to prosecution —Some of 
the defaults which attract a penalty under this section are also punishable as offences 

(4) Khusxram Muranlal v C I T p 662 f ns (14) t (16) 

25 IT R 672 (8) C I T v \ edlapatla Vtera l enlala 

(5) Cl TvAiuri Sons 1949 IT R rarruah 1943 IT R 308 

(9) Ihcarla Prasad Sheolaran Das v 
(G) BanarstDasv C I T 1936 IT R C I T [19^3] 24 I T P 410 
“V' Whether a reasonable opportunity of (9a) llartram Satt v C 1 T [19j5] 28 

snowing cause was given to the asscssee IT R 231 

may bo a question of fact Butlo Knsto (96) Padha Pukmani Ammal v C 1 T 

AanwZa vC2T5ITC122 [19o7J 311T R 704 

\*) C 1 T v 1 edlapatla 1 eera Yenka (10) P C Dwadash Skernt «£ Co Ltd 

toramak 1943 ITR 308 See also Istxfa r C 1 T [1953) 23 ITR 432 
AMn v C IT 1942 ITR 435 and the (11) C I T v A A B Chetliar Firm 

ctner cases cited ante in notes to sec 23(4) 1933 ITR 2S6 
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S 28(1) to furnish a return of his total income as required by a public notice under sec 22(1 
but no individual notice under sec 22(2) was issued to the assesses in the assess 
\ ment year the Madras High Court held that the Income tax Officer was competent 
in the course of proceedings under sec 34 taken in a subsequent year to levy £ 
penalty under this section for failure without reasonable cause to furnish a retun 
in the relev ant assessment year pursuant to the public notice In this case it wai 
observed that where supplementary assessment proceedings are taken under sec 34 
■a penalty can be imposed under this section not only in respect of a default com 
'nutted m the course of such proceedings but also m respect of a default committed 
in the course of the assessment proceedings of the past year to which the supple 
mentary assessment proceedings under sec 34 relate In Mayaram Durga Prasad 
v C I T (24) the Allahabad High Court took the contrary \iew, t iz , that in the 
course of proceedings under Bee 34 in respect of the escaped income of a past year no 
penalty can be imposed under this section for the default of concealing income 
in the original assessment proceedings It is submitted that the correct view is 
that of the Madras High Court 

The power to levy a penalty under this section cannot be exercised in the 
course of supplementary assessment proceedings under sec 34 if such proceedings 
had not been properly commenced by the issue of a valid notice under 
that section(25) 

Initiation and completion of penalty proceedings —Penalty 
proceedings under this section are started by the issue of a notice under sub 
sec (3) to the assesses giving him a reasonable opportunity of showing cause 
why the penalty should not be levied though if the asscssee is actually heard on 
the point, the absence of a formal notice would not make any difference(25a) If 
a penalty notice is issued during assessment proceedings which terminate in a best 
judgment assessment and thereafter the best judgment assessment is set aside on 
an application under sec 27 and a fresh assessment is made, an order of penalty 
may be passed without issuing fresh notice after the cancellation of the best 
judgment as8cssmcnt(25&) A notice calling upon the assessee to show cause 
in writing or m person ’ would fulfil the requirements of this sub section(25e) 

No time limit is prescribed for the imposition of a penalty under this section 
"Where the Income tax Officer starts penalty proceedings by the issue of a notice 
under sub sec (3) before making the assessment order the imposition of a penalty 
after making the assessment order is valid(l) The Calcutta High Court has held 
that even the notice under sub sec (3) may be issued and the penalty proceedings 
may be started by the Income tax Officer after the assessment ts completed and that 
it is not necessary that the penalty proceedings should be started during the 
pendency of those proceedings in the course of which the default of the assessee 
is discovercd(2) The contrary view taken by the Lahore High Court m Banarsi 
Das v C 1 T (3) is it is submitted incorrect Sec further post under Sub sec 
(3) Inquiry before imposing penalty 


Prov (d) to sub-sec (I) Penalty on registered firms—-Under 
the substantive part of sub sec (1) a penalty can be validly imposed on a 


(24) 5ITC 471 

(2j) Sheil. Abdul Kadir Maraeayar <£ Co 
v C 1 T 2ITC 372 
(25a) Ananl Pain Kanhaiyalal v C I T 
[1957] 32 I T T 75 
(2o6) Ibid 

(25c) Ayyasamt badar A Bros v C J T 
[195/5] 30 I T R 565 The decision to the 
contrary in Sknlal Sayarmull v C I T 


[1955] 23 ITR 837 is it is submitted 
incorrect 

(1) Sivagaminalha Moopanar A Sons v 
I T O [19o5] 28 ITR 601 Ftr Bhan 
Bansi Lai r C I T 1933 ITR 
616 

(2) Oum Prosad Shaw r C 1 T 1944 
ITR 233 

(3) 1936 ITR 217 221 
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registered firm(4) But under the substantive part of this sub section the quan- S 28 
turn of penalty depends upon the amount of tat payable by the assessee , and smeo (3)-(4) 
no tax (apart from income tax at specially low rates) is payable by a registered 
firm, the quantum of penalty leviable on a registered firm could not be determined 
This lacuna was made good b) tho addition of cl (d) to the Proviso to Bub sec (1), 
by the amending Act of 1910 The effect of the amendment is that the registered 
firm is to be treated as if it were unregistered and the penalty is to be imposed 
on that basis The amendment came into effect on the 3rd December, 1940 It 
has no retrospective effect Therefore, in a case where a registered firm committed 
a default m Fchruarj 1910 by not complying with ft notice under sec 22(4), it 
was held that no penalty could be imposed upon tho firm under this section(5) 

Sub-sec (3) Inquiry before imposing penalty —Sub sec (3) 
contemplates an inquiry beforo the imposition of a penalty It provides that no 
penalty shall he imposed unless the assessee has been heard or has been given 
a reasonable opportunity of being heard If such opportunity to show cause is 
not given to the assessee, the imposition of a penalty would be mvalid(6) See 
further ante under “Initiation and completion of penalty proceedings ” 


The levy of a penalty under this section is not a matter of guess work For 
instance before imposing a penalty for non compliance with a notice to produce 
certain books the Income tax Officer must have m Jus possession such materials 
as would convince a reasonably minded man that the books which are not produced 
actually exist(7) It is not possible to lay down any hard and fast rule as to what 
material is actually required Each case must depend upon its own circum 
stances(8) The findings given m assessment proceedings would be relevant and 
admissible materials in penalty proceedings, but those findings cannot operate as 
res judicata because the considerations that arise in penalty proceedings are different 
from those in assessment proceedings(9) Penalty on the ground of concealment 
can he imposed only if there is conscious and deliberate concealment on the part 
of the assessee(9o) Where upon the death of a Karta a succeeding Karta makes 
a return of income based on the accounts kept by tbe deceased without knowledge 
of the falsity of the accounts no penalty can he imposed on the joint family(96) 
Where a best judgment assessment has been made under sec 23(4), evidence 
sought to he adduced, in tho course of penalty proceedings, by the assessee, pur¬ 
porting to disclose his real income, is relevant and admissible not for the purpose 
of varying or affecting the assessment already made but to prove that the case 
falla within Proviso {b) to sec 28(1) because he has no income liable to tax(lO) or 
as an extenuating fact showing that the amount of tho penalty ought to be less 
than the maximum prescribed under this section(ll) 


Sub-sec (4) Penalty excludes liability to prosecution —Some of 
thB defaults which attract a penalty under this section art also punishable as offences 


(4) Khusxram Murarxlal v C I T 
11954] 25 I TP 672 

(6) C 1 T y Nazir Sans 1949 ITR 
48(> 

(0) Banarst Das y C I T 1936 ITR 
217 Whether a reasonable opportunity of 
showing cause was given to the assessee 
may be a question of fact Butto Krxslo 
Kamala y C I T 5ITC 122 

(7) C I T v I edlapaila Vesra Fen ka 
taramxah 1043 ITR 303 See also I six fa 
Khan y Q 1 T 1942 ITR 435 and the 
other eases cited ante m notea to sec 23(4) 


p 562 f ns (14) L (15) 

(8) C I T v I edlapalla \ tera I enhata 
ramiah 1943 IT R 308 

(9) Dwarla Prasad Shtoharan Das Y 
C J T [1953] 24 IT R 410 

(9a) ilanram Sail v C I T [1955] 28 
ITR 231 

(95) Radha Rahman* Ammal y O J T 
[1057] 31 IT R 704 

(10) P C Dwadash Shernx Co Ltd 
y C 1 T [1953] 23 IT R 432 

(11) C l T y A A R Cheiltar Firm 
1933 IT R 235 
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Ss bonder Bees 51 and 52 This sub section provides that no prosecution for an 
28-29 joffence against the Act Bhall be instituted in respect of tho same facts on 
which a penalty has been imposed under this section Thus the imposition of 
’a penalty under this section excludes the liability to prosecution under sec 51 or 52 
'for the same default(12) 

Sub-sec (6) Previous approval of Inspecting Assistant Com¬ 
missioner —-Under sub sec (C) it is obligatory upon the Income tat Officer 
to obtain the previous approval of tho Inspecting Assistant Commissioner beforo 
imposing any penalty under this section Tho idea appears to be that the 
Income tat Officer as being tho jumormost authority of tho three authorities 
mentioned in sub sec (1) of this section, should he subjected in this matter to the 
administrative control of the Inspecting Assistant Commissioncr(13) Under sub 
sec (3) the assessee is entitled to he heard by tho Income tax Officer before tho 
penalty is imposed But this sub section does not contemplate a hearing being 
given to the assessee by the Inspecting Assistant Commissioner beforo ho approves 
the penalty proposed to he imposed by the Income tax Officer(14) The Inspecting 
Assistant Commissioner is not a judicial tribunal If the Income tax Officer makes 
a proposal under this sub section for the imposition of a penalty but actually 
imposes a higher penalty after tho Inspecting Assistant Commissioner has in 
dicated the propriety of imposing a penalty and also the amount of penalty 
which should be imposed, the levy of the higher penalty would be valid and 
proper(15) 




Burden of proof —Since this section is purely penal in character the 
onus is on the Department to prove its right to impose the penalty under this 
eection(16) 

Appeal —An appeal lies to the Appellate Assistant Commissioner against 
an order by the Income tax Officer imposing a penalty under this section (sec 30) 
The Appellate Assistant Commissioner may in appeal confirm cancel enhance or 
reduce the penalty (sec 31(3)(/)) An appeal lies to the Appellate Tribunal against 
an order passed by the Appellate Assistant Commissioner under Bee 28 imposing a 
penalty or against an order passed by him under Bee 31 in appeal against a penalty 
imposed by the Income tax Officer (Bee 33) 

Reference to Court —The quantum of the penalty within the statutory 
limit, that ought to be imposed m a giv en case, is obviously a matter of fact and 
not of law and is to he determined by the Income tax authorities and not by the 
Court(17) The question whether there has been a deliberate concealment of income 
is a question of fact(18) 


29 When any tax, penalty or interest is due in consequence 
of any order passed under or in pursuance of this 
Notice or demand Act, the Income tax Officer shall serve upon the 
assessee or other person liable to pay such tax, penalty or interest 


(12) Cf King Emperor v Hussain Ally 
<t Co 1ITC 48 

(13) Lachhman Das Mehr Ckand v 1 T 
Appellate Tribunal 1944 I T R 432 

(14) Ibid 

(16) In re Kishore Chand Ramji Das 
1950 ITR 680 

(16) Cf Thomas Fattortnt ltd v 1 b. 
1943 ITR Suppl 60 65 (HL) and Oanga 
Sahai Umrao Singh v C E P T 1950 


ITR 988 

(17) In re Qopaldas Purshottam Dost 
1941 IT R 372 K M O Chetlyar Firm 
v C I T 1934 ITR 159 163 Zachh 
man Das Mehr Chand v 1 T Appellate 
Tribunal 1944 ITR 432 See also C I T 
v A A R Chettiar Firm 1933 ITR 285 
287 

(18) In re Laekhman Das Bnjballabh 
Das 1942 ITR 186 
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a notice of demand in the prescribed form specifying the sum so S 
payable 

Notice of demand —A notice of demand is issued under tins section in 
respect of any tax, penalty or interest payable under tbis Act If there is no valid 
order under "which tax, penalty or interest is payable by the assessee, no valid 
notice of demand can bo issued under this section Thus where an order passed 
by the Income tax Officer under see 46(1) did not specify the amount of penalty, 
the order wa3 bad, and the notice of demand which was issued pursuant to that 
order and which mentioned the amount of penalty was held to be equally bad(19) 

The tax, penalty or interest becomes a debt due to the Government when 
a demand is made{20) Though the tax is calculated and assessed by reference to 
the income of the assessee for a given year, the tax when demanded by a 
notice under this section does not become a debt due only for any particular 
penod(21) 


After the income is computed and tho tax determined under sec 23, the 
recovery proceedings start with the issue of a notice of demand Sec 45 provides 
that the amount specified as payable m the notice of demand must be paid within 
the time, at tho place and to the person mentioned in the notice, or if a time is not 
so mentioned, then on or before the first day of the second month following the 
date of the service of the notice If an assessee makes default in payment pro 
ceedmgs may be taken under sec 46 for recovery of the tax The date of the 
sen ice of the notice of demand is important as fixing the starting point of limita 
tion for an appeal, since under sec 30(2)«anjippeal must ordmarily_be ^presented 
^ nthin thirt ydays of the r c ccipt_ of the notice of .demand 

The “interest” referred to in this section is the interest payable under the 
provisions of sub sees (4), (6), (7) and (8) of sec 18A which deals with advance 
payment of tax 


It is necessary to issue a fresh notice of demand after the amount of tax is 
reduced in appeal(21a) As to the necessity of issuing a fresh notice of demand 
after rectification of an order, see post under sec 35, pp 715 7 On the question 
whether pending an appeal by the assessee the Department is hound to refrain 
from enforcing payment of the tax under the notice of demand, see post under 
Bee 45, p 763 


Toxrti and service -—Rule 20 prescribes the form oi the notice of demand 
under this section A special form is prescribed by Rule 20A for a notice of demand 
for advance payment of tax under spc 18A(1), and similarly, another special form 
of notice of demand is prescribed by Rule 20B in respect of an order of provisional 
assessment under sec 23B in advance of regular assessment The mode of service 
of the notice is dealt with by sec 63 

"Where a valid notice of demand has been served in accordance with the pro 
visions of the Act on an association of persons represented by its principal officer, 
there is no necessity to issue a further notice of demand conforming to the require 
tnents of Rule 20 on the members of the association individually before proceeding 
to recover tho tax from them(216) 


(19) Ao takv C I T [1952]211TE 18 
r Doorga Prosad v Sec of State 1945 
ITR 285 289 (PC) 

(21) Do orga Prosad v Sec of State, ibid. 
(21a) Metropolitan Structural Works Ltd 
▼ Union of India [1955] 28 IT R 432 
■lins judgment of a Division Bench of the 


Calcutta High Court must be regarded as 
overruling the earlier judgment of a emgle 
Judge of the same High Court in Laduram 
Tapana v Ghosh [1956] 29 IT R 103 Cf 
George t / T O [1958] 33 IT R 22 
(216) Kumaraswarni Chettiar v 1 T 0 
[1957] 311 T R 457 
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Ss Finality of assessment —Once an assessment is made, it becomes 
29-30 final and cannot be reopened except in any of the wajs specified in the Act(22) 
Where a final assessment has been made and a notice of demand issued, any fresh 
computation of income otherwise than m accordance with the provisions of the 
Act and a fresh notice of demand, would be illegal (23) See further ante under sec 
23(6), “ Finality of assessment ’ p 569 

Mistake in notice —If the notice of demand contains a mistake or an 
inaccuracy the notice may be cancelled and the issue of a fresh notice to the assesses 
would be valid{24) 

No time-limit prescribed —4n assessment must he completed within 
the time limit laid down in sec 34(3), but the Act nowhere imposes any limit of 
time within which the service of the notice of demand under this section has to be 
effected(25) But it seems that though no time limit is laid down bj the statute, 
the notice of demand must be issued within a reasonable time(l) 

Separate demands for income tax and super tax issued at different time3 but 
within a reasonable period of each other, would be v ahd{2) 


jlW> 


Vq 


30 ( 1 ) Any assessee objecting to the amount of income asses¬ 

sed under section 23 or section 27, or the amount 
of loss computed under section 24 or the amount of 
tax determined under section 23 or section 27, or 
denying his liability to be assessed under this Act, or objecting to 
the cancellation by an Income tax Officer of the registration of a 
firm under sub section (4) of section 23 or to a refusal to register 
a firm under sub section (4) of section 23 or section 26A or to make 
a fresh assessment under section 27, or objecting to any order under 
sub section (2) of section 25 or section 25A or sub-section (2) of 
section 26 or section 28 made by an Income tax Officer, or objecting 
to any penalty imposed by an Income tax Officer under sub section 
(6) of section 44E or sub-section (5) of section 44F or sub section (1) 
of section 46, or objecting to a refusal of an Income tax Officer to 
allow a claim to a refund under section 48, 49 or 49F, or to the 
amount of the refund allowed bj the Income tax Officer under any 
of those sections, and any assessee, being a company, objecting to 
an order made by an Income tax Officer under sub section (I) of 
section 23A, maj appeal to the Appellate Assistant Commissioner 
against the assessment or against such refusal or order 

Provided that no appeal shall lie against an order under sub¬ 
section (1) of section 46 unless the tax has been paid 

Provided further that where the partners of a firm are indivi 
dually assessable on their shares in the total income of the firm, any 


(2 1> ) C I T v Khemchand Ramdas 193S 
1TR 414 (PC) 

(23) C I T v Khemchand Ramdas 
ibid 

(24) Protap Chandra Ganguly v C 1 T 

4ITC41B , , 

(”5) Bee C J T t Khemehand Ramdaa 
193SITB 414 424 (PC) 


(1) Rajendra barayan Rhanja Deo y 
C I T 2 IT C 82 (notice of demand 
issued fourteen months after the expiry of 
the assessment year held to be issued within 
a reasonable time) 

(2) Sea Khemehand Ramdai y C / T 
1934 IT It 216 affirmed C I T y Khtm 
(hand. Ramdae 1938 ITR 414 423/4 (PC) 
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such partner may appeal to the Appellate Assistant Commissioner S 30 
against an} order of an Income-tax Officer determining the amount 
of the total income or the loss of the firm or the apportionment 
thereof between the se\eral partners, but m respect of matters -which 
are determined by such order may not appeal against the assessment 
of his own total income 


Provided further that a shareholder in a company m respect 
of which an order under section 23A has been passed by an Income- 
tax Officer, may not in respect of matters determined by such order 
appeal against the assessment of his own total income 

iif (1 A) Any person having, in accordance with the provisions 
of sub section (3B) of section 18, read with sub section (6) of that 
section, deducted and paid tax in respect of any sum chargeable 
under this Act other than interest who denies his liability to make 
such deduction may appeal to the Appellate Assistant Commissioner 
to be declared not liable to make such deduction 




The appeal shall ordinarily be presented within thirty davs 
of the payment of the tax deducted under sub section (3A), (3B) or 
(3C) of section 18 or of receipt of the notice of demand relating to 
the assessment or penalty objected to or of the order m writing 
notifying the amount of total income on which the determination 
under sub-section (5) of section 23 was based and the apportion¬ 
ment thereof between the several partners or of the loss computed 
under section 24 or of the intimation of the refusal to pass an order 
under sub section (1) of section 25A, or to register a firm under 
section 26A or of the date of the refusal to make a fresh assessment 
under section 27, or of the intimation of an order under sub section (1) 
of section 23A or under section 48, 49 or 49F, as the case may be, 
but the Appellate Assistant Commissioner may admit an appeal 
after the expiration of the period if he is satisfied that the appellant 
had sufficient cause for not presenting it within that period 

^ ) (3) The appeal shall be in the prescribed form and shall be 
verified in the prescribed manner 


Appeal —There is no inherent right of appeal if a right of appeal is not 
given by the statute, no appeal -would he(3) A right of appeal to the Appellate 
Assistant Commissioner is given by this section in. certain circumstances and to 
certain persons against certain orders of the Income tax Officer which are expressly- 
specified in the section This section gives Jhejright of appeal only to the tax 
payer__and not to the_DepartmenC~ Therefore the Tlepartment cannot appeal 

( 3 > Varxhar Oir v C 1 T 1941 IT R 33 37 Furtada v City of London Brewery 

-18 Bhagat Duntchand v C I T 4 ITC Co 6TC 3S2 390 
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S 30(1) against anj order of the Income tax Officer to the Appellate Assistant Commis 
sioner(4) But tho Commissioner has the power under sec 33B to revise any 
order passed by the Income tax Officer which is prejudicial to the interests of the 
Revenue and m the excrciso of his rovisional power under that section the Com 
missioner may enhance or modify tho assessment or cancel the assessment and 
direct a fresh assessment 

Against an_ordcr o f the Appellate Assistant Commissioner passed in appeal 
a furtherjvppcal liesunder sec 33 to theA.ppcllatQJ’nbunaT "Tinder the direction 
of OmCommissionerVthe Income tax Officer may also appeal to tho Tribunal against 
the order of the Appellate Assistant Commissioner 

If an appeal does not he against an order under a particular section the mere 
fact that the order purports to have been made under that section does not shut 
out the appeal it must be shown that tho circumstances of the case bring it within 
the scope of that seetion(5) 

Sub-sec (1) Appeal against assessment —An appeal lies under 
this section against any assessment made under any of the sub sections of sec 23 
The right of appeal m cases of best judgment assessment under sec 23(4) was given 
for the first time by an amendment made to this section on tho 1st April 1939 
Every best Judgment assessment made after the amendment is appealable even 
though the assessment proceedings might have started prior to the amendment(6) 
A beBt judgment assessment involves the exercise of judicial discretion and an 
appellate authority should not interfere with it unless the discretion has been 
exercised mala fide arbitrarily or capriciously(7) Secs 24A 24B 25 and 34 are 
to be read along with sec 23 and an assessment made in accordance with any of 
those sections must be regarded as an assessment under sec 23 and appealable as 
such 


But the r ight _of appeal unde rjthjs,section is restricted toJ*the_amount of 
income assessed "or tfiiT amount of tax determined Where a best judgment 
assessment has been made'’under sec *23(4) and the assessee objects to the validity 
of the assessment and wants to have the assessment cancelled on tho ground that 
be was prevented by sufficient cause from complying with the notice the non 
compliance with which has resulted in the best judgment assessment—such a 
contention cannot be considered by the Appellate Assistant Commissioner in an 
appeal under this section(8) In such a case the proper course for the assessee is 
to apply to the Income tax Officer under sec 27 to cancel the best judgment assess 
ment and make a fresh assessment (See, further post under Appeal against 
order under sec 27’ p 669) No appeal lies from an order of rectification passed 
under sec 35 by the Income tax Officer(9) or merely from an Income tax Officer’s 
order under Bub sec (6) or (8) of sec 18A charging mterest(IO)_ 


14) See Motor Union Ins Co Ltd v 
C l T 1945 ITR 272 282 and Sri 
Qajalakshmt Qinning Factory Ltd v C I T 
[1952] 22 ITR 502 509 

(5) C J T v hhemchand Itamdas 1938 
JTR 414 426 (P C) Bkagwati Prasad v 
C I T 6ITC lOo 

(6) In re Ooi indram Selsana 1943 I T R 
104 See under sec 1 retrospective 
effect of provision for appeal or revision 

^ ( 7 ) Singh Engineering Works v C I T 


[1953] 24 ITR 93 107 Sir Padampat 
Singhania v C I T [19o3] 24 I T R 141 

(8) Sir Padampat Singhania v C 1 T 
[1953] 24 I T R 141 Chhotelal Qobardhan 
Las v C I T [1953] 23 I T P 272 Naba 
Kumar Singh Dudhuna v C I T 1944 
ITR 327 

(9) See post under sec 35 Appeal and 
reference to Court p 717 

(10) See ante under sec 18A Order 

charging interest—No separate appeal 

p 528 
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An objection as to the place of assessment cannot be raised on an appeal against S 30(1) 
tbe assessment(ll) (See under sec 64, p 835) 

The appeal under this section lies against the assessment, and it is only for 
the purpose of calculating the period of limitation that the notice of demand is 
referred to m sub sec (2) An appeal does not become unmaintainable or liable 
to be dismissed merely because after tbe filing of the appeal tbe notice of demand 
is cancelled or rectified upon a mistake being discovered therem(12) 

“ Denying his liability to be assessed ” —Sub sec (1) gives the 
right of appeal to any assessee “denying his liability to be assessed under this Act ” 

Thus if a person is appointed and assessed as an agent under sec 43 and denies his 
liability to be assessed as such, agent lie can appeal, after the assessment is made, 
against the order under sec 43 appointing him as agent, even though he does not 
appeal against the quantum of the income assessed or the tax determmed(13) 

But such an agent cannot appeal before any assessment is made on him in such 
capacity or on the non resident principal(14) Similarly, an assessee who denies 
his liability to bo assessed under this Act is entitled to appeal on that ground, even 
if he had not denied his liability before the Income tax Officer(15), but only after 
the assessment is made(16) Mere filing of a return of income is not tantamount 
to an admission by the person submitting tbe return that he is liable to assessment 
under this Act(l7) 

Appeal against order under sec 25A —An appeal lies against any 
order passed by an Income tax Officer under sec 25A recording or refusing to 
record the factum of partition of joint family property But if the assessee files an 
appeal against the whole assessment, he need not file a separate appeal against 
the order under sec 25A refusing to recognise the partition or refusing to hold that 
the partition took place on the date claimed by the assessee(18) The Appellate 
Assistant Commissioner before hearing an appeal against an order under sec 25A, 
is bound to serve notice of tbe date of the hearing of the appeal on all the members 
of the family(l9) 

Appeal against order under sec 27 —In an appeal against an order 
under sec 27 refusing to cancel a best judgment assessment and make a fresh 
assessment the Appellate Assistant Commissioner has not to deal with the 
merits of the assessment t e , the quantum of the income assessed or the tax deter 
mined, the only question before him being whether there was not sufficient cause 
for the reopening of the assessment(20) 

First Proviso to sub-sec (1) Appeal against penalty—This! 

Proviso enacts that no appeal shall lie against an order imposing a penalty under I 
sec 46(1) (for non payment of tax in time) unless the tax has been paid If the J 
tax is folly paid before the appeal against the order of penalty is heard, the appeal / 
would be competent even if the tax had not been paid at the date of presentation \ 

(H) U allact Bros A. Co Lid v C I T 1932 Nag 152 
1946 ITR 39 46 (F C) affirmed 1948 (14) In re Sehgal Bros 1943 IT R 553 

240 (PC) See also Day alias (16) hanx Anani Kunxcar v C I T 1940 

Kkushxram v C 1 T 1943 IT R 67 and ITR 126 

Kanhaxyalal v C I T 1937 ITR 739 (16) barupehand <t HuLumchand v 

As to objection to tbe jurisdiction of tbe Unton of India [1953] 23 I T R 382 409 
ITO on other grounds see In re Qoixndram (17) Dam Anand Kunwar v C I T 

StUarxa 1943 ITR 104 and Dayaldas 1940 ITR 126 

Kushtram v O I T 1940 ITR 139 148 (18) C I T v Lachmx haram Bhadam 

defects of jurisdiction pointed out in 1944 ITR 355 
both these cases have been removed bv (19) Tuljansa Janardhansa Pawar v 

subsequent Ordinances C I T 19o0 ITR 648 

i Mohan Lot Ilatdeo Das v C I T (20) Prolap Chandra Ganguly v C I T 

4 IT C 90 4ITC418 Jhun 21 xsra v C I T 3 I T C 

(13) OokulDasChxmxtal v C/TAIE 24S 
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S 30 of tho appcil(2I) The expression ‘ the tax haB been paid" docs not refer to tho 
(l)-(3) entire tax assessed but the tax which has become duo and pi}able Thus tho 
requirement of this Frouso would be satisfied if the instalments of tax fixed bp 
tho Commissioner nro pud as and when the} fall duc(22) 

Second Proviso to sub-sec (1) Appeal against assessment or 
apportionment of firm’s income —The partners of a firm nro individually 
assessable on their shares m the total income of tho firm where tho firm is 
rcgistcrcdorn«v<ssedundtr fsec 2l(5)(5)or lias not paid the tnx(23) In such eases, 
an> partner mj file an appeal against tho order determining the total mcorao or 
the los3 of the firm or tho apportionment thereof betw ccn the sc\ erni partners But 
objection to the aase^ment or apportionment of tho firm a incoma or lois cannot 
bo taken by an) individual partner m an appeal against his own individual 
assessment (21) 


Proceedings for recovery of tax, pending appeal —Tho pendency 
of an appeal docs not nutomaticall) sta> proceedings for recover) of the amount 
due b) the nesesscc But see 45 provides that when an nwBvce hna presented 
an nppeal under this section tho Income tax Officer vmy tn ha discretion treat tho 
asscssec as not being in default bo long os such appeal is undisposed of Sec notes 
to Bee 45 post p 7G3 

Sub-sec (2) Penod of limitation —Sub see (2) provides that tho 
appeal should ordinarily he presented within thirt) days of tho payment of tho 
tax deducted under see 18 or of receipt of the notico of demand relating to tho 
assessment or pcnalt) objected to or of the order appealed against In computing 
the period of limitation the da) on v Inch tho order was made and tho time requisito 
for obtaining a cop) of tho order must be excluded (see G7A) An nsscssce has a 
statutory tight to present on appeal within thirty days without an) order being 
required from the Appellato Assistant Commissioner for admission of tho appeal 
B ut af ter the expiry of the prescribed period an appeal, can bo entertained only 
i£ it is «dnHtted_Jjy_tho-Appellotc Aesist’infc'Conrmissionc’r'aller ^conddnlHg'lhB 
dela>(25j~ ' *—■—~ 

The Appellate Assistant Commissioner has tho power to admit an appeal after 
the expiry of the prescribed period if ho is satisfied that the appellant had sufficient 
cause for not presenting tho appeal within the prescribed period Tho power to 
condone tho delay is discretionary and the Appellate A^istant Commissioner 
would bo justified in refusing to admit a time barred appeal if in his opinion there 
was no sufficient cause for not presenting the appeal within the limitation pcriod(I) 

Sub-sec (3) Prescribed form of appeal —Sub sec (3) provides 
that the appeal shall bo in the prescribed form and shall bo v enfied in the prescribed 
manner Kales 21 and 2IA have to be read with this section Separate forni3 are 
prescribed by Rule 21 for appeals against different types of orders Non com 
phance with the requirements prescribed by the rules would render tho appeal 
invalid and justify the Appellate Assistant Commissioner s refusal to entertain 
the appeal Where Rule 21 or 21A requires that the appeal should be signed and 
verified personally by the appellant the appeal would be invalid if tho memorandum 


(21) C 1 T v FihnttlanZld GO Bom 
L R 32 Kamdar Bros v C I T (I955J 
27 IT R 176 Cf Baja oj T enkalagin v 
0 I T {19^5] 281T T 182 

(22) Baja of ietilatagm v C I T 
(1955128 HR 189 

(23) See sec 

(24) Sura] Dev Khanna v C I T 1941 


ITR 190 

(2j) C I T v Mysore Iron «£ Steel 
Works 1949 ITR 478 4S0 

(1) Special Manager Court of IT a rets 
Naraindas Barsinghdas v C I T 1950 
IT P 204 Kas> Chclltarv Cl 72ITC 
9S See aho C / T v Mysore Iron <£ Steel 
Works 1949 ITR 478 and Shivnath Prasad 
v O I T 1935ITR 200 
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of appeal is unsigned or un\cnfied(2), or is signed and verified by an agent (even S 30 
though duly authorised) on behalf of the appellant(3) There is no provision m 
the Act requiring the Appellate Assistant Commissioner to call upon the appellant 
to rectify the mistake m such cases(4) The fact that the requirement that the 
appeal should bo signed and verified bj the appellant personally is contained in 
a foot note to the form of appeal would not make it an) the less valid and effective 
and t ntra urcs tho rule making power of the Central Board of Revenue(5) 

But the impossible cannot be expected of the tax payer m tho wa) of com 
pliancc with the prescribed requirements In tbc caso of an appeal against an 
assessment order the Rules require that the demand notice should be attached to 
tho memorandum of appeal and tho date of sen-ice of the notice should be specified 
m tho appeal If tho contention of the osscssce is that ho never received the 
demand notice and therefore cannot attach it to the memorandum of appeal or 
give the date of its service, the Appellate Assistant Commissioner should inv cstigate 
into the truth of this contention and not refuse to entertain the appeal on the ground 
that it does not complj with the prescribed form(6) 

Annexing opinions of lawyers —Tho practice of annexing opinions of 
legal practitioners to petitions or appeals deserves condemnation the authority 
to whom such an appeal or petition is presented should refuse to entertain it until 
the opinion is removcd(7) 

Refusal to admit appeal, and order disposing of appeal —Time- 
barred appeal —Second appeal to Tribunal —It has been noted above 
that an appeal to the Appcllato Assistant Commissioner under this section must 
be presented within thirty da) 8 After the lapse of that period an appeal cannot 
he admitted unless the Appellate Assistant Commissioner in his discretion 
condones the dcla) on sufficient causo being shown In the appeal the Appellate 
Assistant Commissioner passes an order under sec 31 and it is against an order 
under sec 31 that an appeal lies to tho Appellate Tribunal under sec 33 No 
appeal lies to the Tribunal against any order passed b) the Appellate Assistant 
Commissioner under this section 

There was a sharp conflict of judicial opmion(8) as to whether an order of an 
Appellate Assistant Commissioner refusing to condone delay and to admit a time 
barred appeal was an order under sec 30 and consequently not appealable to the 
Tribunal or whether it was an order under sec 31 and consequently appealable 
to the Tribunal(9) Observations of the Supremo Court by way of dictum though 
not b) way o f decision, m G I T v Arunachalam Chettiar(l 0) suggested that an 

(2) Damodar Prasad y 0 I T 3ITC of Wards A aramdas A arsinghdas y GIT 

405 19»0ITR 204 Shunalh Prasad v O I T 

(3) C Ag I T v Keshab Chandra 193a IT R 200 Deuan Chand v G I T 

Mandal 1950 ITR 5G9 (SC) Special [1951] 20 ITR 621 Champalal Asharam 

Manag r Court of Wards Saraindas v C I T [1953] 23 ITR 4b4 G I T Y 

A arsinghdas v C J T 19o0 ITR 204 Shah adi Begum [19a2] 21 I T R 1 Gour 

(4) Dainodar Prasad v Cl T3ITC 405 Mohan MuUicL v C Ag I T [19«2] 22 

(5) Special Manager Court of llarck ITR 131 Mohamad Naim v GIT [1951] 

N aramdas h arsinghdas y C 1 T 19oO 19 ITR 68 Haji Ghulam Husain <L Sons 
ITR 204 v C I T [19u7] 31 I T R 231 Porbunder 

(6) Maharani Cyan Siangan At tan y ualla y C l T [1952] 211T P 63 Qtntral 

C I T 1944ITR 59 Agencies (India) Ltd y C I T [19„6] 29 

(7) Maharagadhirag of Darbhanga V ITR 696 and Baimdftar Mokanli v C / T 

GIT 19331 r R 206 affirmed 1934 ITR [195„] 28 IT R 625 

•>4u (PC) ( 9 ) In Pakistan all orders under sec 30 

(8) See C I T y Mysore Iron <£ Steel are now made expres ly appealable in the 

Works 1949 ITR 478 Mahabir Prasad same way as orders under sec 31 by legts 

^ranjanlat y C I T [1955] 27 IT P 263 latire amendment See Saha y C I T 

(FB) Municipal Board Agra v C I T [1955] 27 ITR 231 244 
[1051] 10 ITP 63 Special Manager Court (10) [19j3] 23 IT R ISO 
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i 30-31 order refusing to admit an appeal was one under see 30 These observations are 
no longer law in view of the later pronouncement of the Supreme Court m Mela 
Ram d Sons v C I T (11) where the point directly arose for decision The 
following propositions emerge from the judgment of Venkatarama Ayyar J in 
Mela Ram s case 

(а) An order of the Appellate Assistant Commissioner refusing to condone 
delay (if there is any application for condonation) and refusing to admit 
or rejecting after hearing, an appeal as time barred, is m all cases an 
order passed m the appeal and must bo regarded as an order under 
sec 31 

(б) An appeal is no less an appeal because it is irregular or incompetent, and 
an order of the Appellate Assistant Commissioner refusing to admit or 
rejecting an appeal on any preliminary ground eg irregularity or in 
competence, is likewise m all cases an order passed in the appeal and 
must be regarded as an order under sec 31 of the Act(12) 

(c) In all such cases of refusal to admit an appeal or rejection of an appeal 
on the ground of limitation, irregularity, incompetence or any other 
preliminary ground the Appellate Assistant Commissioner s order would 
amount to a confirmation of the Income tax Officer s order appealed 
against and a second appeal would lie to the Tribunal (sec 33) and 
thereafter a reference would he to the High Court on a question of law 
(sec 66) 

Review —The Appellate Assistant Commissioner and the Tribunal have 
no power to review their own orders m any case while sec 27 gives the Income tax 
Officer a limited power to cancel his own best judgment assessment upon sufficient 
cause being shown for such cancellation The power of rectification is however, 
given by sec 35 

Reference to Court —The question whether an appeal lie3 against a 
certain order is a question of law(13) The Appellate Assistant Commissioners 
refusal in the proper exercise of his discretion to condone the delay and admit 
a time barred appeal docs not mvolve any question of law(14) 


DC >^> 31 (1) 

Hearing of appeal 


The Appellate Assistant Commissioner shall fix a day 
and place for the hearing of the appeal, and may 
from time to time adjourn the hearing 


0 


(2) The Appellate Assistant Commissioner may, before dis 
posing of any appeal, make such further inquiry as he thinks fit, or 
cause further inquiry to be made b} the Income tax Officer 


(2A) The Appellate Assistant Commissioner may, at the hear¬ 
ing of an appeal, allow an appellant to go into any ground of appeal 
not specified m the grounds of appeal, if the Appellate Assistant 
Commissioner is satisfied that the omission of that ground from the 
form of appeal was not wilful or unreasonable_ 


(11) [1956] 291T R 607 

(12) See Ramanarayana Das Madanlal 
v C I T 1950 ITR €60 Ktmwarjx 
Ananda v C I T 5 ITC 417 Abdul 
Qayum A Co v C 1 T 1933 ITR 375 


and Malar am Qyan Manjan Kuan v CJ T 
1944 ITR 69 

(13) O I T v Khemchattd liamdas 1933 
ITR 414 422 (PC) 

(14) KasiChtUiarv C I T 2 ITC 93 
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) ^ 2 -) ^ ^ 

y ( 3 ) In disposing of an appeal the Appellate Assistant Com- S 31 
missioner may, m the case of an order of assessment,— 


(a) confirm, reduce, enhance or annul the assessment, or 


(6) set aside the assessment and direct the Income-tax Officer 
to make a fresh assessment after making such further 
liiquir) as tlio Income-tax Officer thinks fit or the Appellate 
Assistant Commissioner may direct, and the Income tax 
Officer shall thereupon proceed to make such fresh assess 
ment and determine where necessary the amount of tax 
pa} able on the basis of such fresh assessment, 
or, in the case of an order cancelling the registration of a firm under 
sub section (4) of section 23 or refusing to register a firm under sub¬ 
section (4) of section 23 or section 2CA or to make a fresh assessment 
under section 27, 


(c) confirm such order, or cancel it and direct the Income-tax 
Officer to register the firm or to make a fresh assessment, 
as the case may be, 

or, m the case of an order under sub section (2) of section 25 or sub¬ 
section (1) of section 23A, or sub section (2) of section 20 or section 
48, 49 or 49F, 


(d) confirm, cancel or \ary such order, 

or, m the case of an order under sub section (1) of section 25A, 

(e) confirm such order or cancel it and either direct the Income- 
tax Officer to make further inquiry and pass a fresh order or 
to make an assessment in the manner laid down in sub¬ 
section (2) of section 25A, 

or, in the case of an order under section 28 or sub section (6) of 
section 44E or sub-section (5) of section 44F or sub-section (X) of 
section 46, 


(/) confirm or cancel such order or vary it so as either to 
enhance or reduce the penalty, 

or, in the case of an appeal against a computation of loss under 
section 24, 


(ff) confirm or vary such computation, 
or, m the case of an appeal under sub section (1 A) of section 30, 

(A) decide that the person is or is not liable to make the deduc¬ 
tion and in the latter case direct the refund of the sum 
paid under sub section (6) of section 18 
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31 Provided that the Appellate Assistant Commissioner shall not 
-w enh mce an assessment or a penalty unless the appellant has had a 
reasonable opportunity of showing cause against such enhancement 
Provided further that at the hearing of any appeal against an 
order of an Income tax Officer, the Income tax Officer shall have the 
right to be heard either in person or by a representative 

(4) Where as the result of an appeal any change is made in the 
assessment of a firm or association oi persons or a new assessment of 
a firm or association of persons is ordered to be made, the Appellate 
Assistant Commissioner m iy authorise the Income tax Officer to 
amend accordingly any assessment made on any partner of the 
firm or any member of the association 
rj j (5) The Appellate Assistant Commissioner shall , on the con- 
K ' elusion of the appeal, communicate the orders passed by him to the 
assessee and to the Commissioner 


Hearing of appeal —This section lays down the various powers which 
can be exercised by the Appellate Assistant Commissioner in disposing of appeals 
filed before him against different orders The section also provides the procedure 
which has to be followed by him % 

Under sub sec (1) the Appellate Assistant Commissioner is hound to fix a 
day and place for the hearing of the appeal This necessarily implies that he 
must give due notice of the hearing of the appeal to the appellant^} The hearing 
before the Appellate Assistant Commissioner being a quasi judicial proceeding 
must conform to the rules of natural justice and one of the first principles of natural 
justice is that a party must have an opportunity of being heard m support of his 
case(la) The Appellate Assistant Commissioner before hearing an appeal against 
an order under sec 25A is bound to e^rve notice of the date of the hearing of the 
appeal on all the members of the famdy(2) He must also giv e notice of the hearing 
in every case to the Income tax Officer whose order has been appealed against, for 
uniler the second Proviso to sub sec (3) the Income tax Officer has the right to be 
heard either in person or by a representative at the hearing of the appeal 

Sub-sec (2) Power to make farther mqrnry — Sub sec (2) ex 
pressly authorises the Appellate Assistant Commissioner to make before disposing 
of any appeal such further inquiry as he thrnlca fit or cause further inquiry to be 
made by the Income tax Officer The Appellate Assistant Commissioner’s power 
to make inquiry would be subject to the same principles as those which govern 
the Income tax Officer s power to make inquiry and collect materials at the time 
of making an assessment^) under sub sec (3) or (4) of sec 23 Reference may be 
made to the notes to those sab sections ante, for a discussion of the principles 
governing such inquiries 

Production of accounts —The nature of the inquiry under sub sec (2} is left 
to the discretion of the Appellate Assistant Commissioner He is not bound to 
put the appellant upon oath(4) He has the power to call upon the assessee to 


(!) See Rutherford v Lord Advocate 16 
TC 145 155/6 „ r _ _ 

(la) See Ehagvalx Prasad v C I T 6 
IT C 165 

( 2 / Tuljansa Janardhansa Paver r 


C I T 1950 ITB 648 
(3} See Qopxnath Aaik v 0 J T 1036 
ITR 1 

(4) Queen r Special Comrt (la w 
Fletcher) 3 TC 280 
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produce accounts and documents, and if the assessee does not produce the required S 31(2) 
accounts and documents, the Appellate Assistant Commissioner would be entitled 
to make an order m the appeal to the best of his judgment{5) 

Report from Income tax Officer —The Appellate Assistant Commissioner may 
remand the case to the Income tax Officer and call for a report on the assessment 
generally or on certain pomts(6) "When the Appellate Assistant Commissioner 
sends a case back to the Income tax Officer for a report on certain facts or findings 
with a request that the Income tax Officer should hold such local inquiry as he 
may think fit there is no obligation upon the Income tax Officer to record or take 
evidence of witnesses cited by the assessce(7) However, before the Appellate 
Assistant Commissioner acts on the report made by the Income tax Officer, he is 
bound to give the assessee, on principles of natural justice a reasonable opportunity 
of rebutting the information which constituted the basis of the report(8) But if 
the report submitted by the Income tax Officer is of a negative character and does 
not contain anything new, there would be no denial of natural justice if the appel 
lant is not heard by the Appellate Assistant Commissioner on such a report(9) \ 

Even after the Appellate Assistant Commissioner has dismissed an appeal from! 
an order of the Income tax Officer under sec 27 refusing to reopen a best judgment \ 
assessment made under sec 23(4) for failure to produce books of account m an \ 
appeal against the quantum of assessment the Appellate Assistant Commissioner is \ 
competent to make an order of remand under this Bub section directing or permit \ 
ting the Income tax Officer to re compute the income after looking into inter aha 1 
the assessee s books of account which had not been originally produced(lO) Such { 
a remand order can be made to enable the Appellate Assistant Commissioner to 
decide whether the judgment exercised by the Income tax Officer in determining 
the quantum of income was proper, but cannot be made merely because the assessee 
expresses his regret for not producing the accounts earlier and the Appellate 
Assistant Commissioner desires to give him a fresh opportunity to produce his 
books(ll) No appeal lies from a remand order made under this Bub section(12) 

If the remand order is bad in law, the Tribunal in further appeal may refuse to 
consider the Income tax Officer’s report made in pursuance of such order(I3) 


Admission of additional evidence —The power to make further inquiry under 
this sub section would include the power to admit fresh and additional evjdence(14) 
It is entuelyuwithm _the discretion of the Appellate Assistant Commissioner to 
ad mit or not to admit f urther evidence at the appellate Btage(15) 

Raising new questions —Having regard to the wording of sec 25A, it is clear 
that.the plea of partition must be raised before the Income tax Officer at the time 
proceedings under sec 23 it cannot be raised for the first 
time on an appeal against that assessraent(lG) But the Appellate Assistant 

. <5> n E M Cheltyar Firm v C I T C I T [1953] 23 IT P 31 

Ill (11) Qtrdher Jaitr A Co v C I tf 

Jl Bipan Lai Kvthtalav C 1 T [1957] [195J] 24 ITR 640 

1T It 381 (discussion of the principles (12) Qtrdher Jaier A Co v C I T 

on ■which remand should be made) In re [I954J 24 I T R 540 

Utfa Sarju Prasad 1943 ITR 525, Abdul (13) Qtrdher Javer A Co v C I T 

“ T C I T 19351 TP 361 [1053] 24 IT R 540 

A *>dul Rautl v C I T 1935 ITR (14) Btradhmal Lodha v C I T 1934 

36 . l e , ... ITR 1C4 182 

(SJ Abdul South v C I T Ibid Cf (16) E to ChtUyar Firm v C I T 4 

«cjj»natAAa.fc v C I T 1936 ITR 1 I TO HI 
(0) Maharajadhtraj of Dharbanya v (16) Btradhmal Lodha v C I T 1934 

oi ir>r< 1 T C 2S3 on appeal 1933 ITR ITR 164 Kara m C hand r C I T & 

L ITG 313 *5eo also Chtranji Lai A Sons 

t‘0) Brtj Mohan rameshuxtr Does v vC/T7ITC42 
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S 31 | Commissioner may m his discretion allow any other new question to be raised for 

(2A)-(3) Ithe first time in appeal (See under sec 33, “Raising new questions ’ p 683) 

Sub-sec (2A) Additional grounds of appeal at the hearing — 

Sub sec (2A) empowers the Appellate Assistant Commissioner to allow an appellant 
at the hearing of the appeal, to go into any ground of appeal not specified in the 
memorandum of appeal(17) This power to allow a new or additional ground of 
appeal to be raised at the hearing 13 subject to the Appellate Assistant Commis 
Bioner a being satisfied that the omission of that ground from the form of appeal 
- 2£§-J 1 -2.tjKilful-QrJinreasonabIe(18) He may also reverse or modify an order on a 
point taken bv himself suo motu( 19) 

If the Appellate Assistant Commissioner has exercised bis discretion arbi 
tranly and not judicially in refusing to entertain additional grounds, the discretion 
would be open to correction by a higher authonty( 20 ) 


Sub-sec (3) Powers of the Appellate Assistant Commis¬ 
sioner —Sub sec (3) sets out the various powers which can be exercised by the 
Appellate Assistant Commissioner in appeal against different orders His powers 
alS'wider than 1 those of'an’appellate Courtunder the Code of Civ il Procedure[20a) 
and thfe extent” oft hose powers generally speaking is the same in disposing of 
• appeals remanded by the Tribunal without any restrictions, as m disposing of 
jappeals heard by him m the first mstance(21) His competence is not restricted 
Ho dealing with the subject matter of appeal he may examine all matters covered 
by the assessment order and correct the assessment in respect of all such matters 
even to the prejudice of the assessee and may remand the case to tho Income tax 
bfficer for inquiring into items which were not the subject matter of appe<il{ 2 Ia) 
In the case of an order of assessment the Appellate Assistant Commissioner may 
confirm, reduce enhance or annul the assessment or set aside the assessment 
and direct the Income tax Officer to make a fresh assessment 'Where the Appellate 
Assistant Commissioner sets aside an assessment and directs tho Income tax Officer 
to make a fresh assessment after proper inquiries ’ any notices previously issued 
do not become inoperative and the Income tax Officer can, m making the fresh 
assessment, take into consideration any material already on the iecord(22) The 
basis and manner of computation adopted by the Income tax Officer under the 
Proviso to sec 13 is liable to interference on appeal by the Appellate Assistant 
Commissioner and the Appellate Tribunal(23) Both these appellate authorities 
have the jurisdiction, in an appeal against an assessment under the Proviso to 
sec 13 to substitute a different method of computation for the method 
which has been adopted by the Income tax Officer(24) or to change the 
-percentage of the flat rate of profit adopted by the Income tax Officer(25) Where 

I T P 2S6 (under sec 33) 

(20a) A arrcmdas Manordass v C I T 
F19571 31 I T R 909 Bipan Lai Kuthiala v 
C I T [19o7} 32 IT R 361 

(■’ 1 ) Srt Oajalalshmi Ginning Factory 
Ltd ▼ C 1 T [1952] 22. IT R 502 

(21a) Rarrondas Manordass r C I T 
[19571 31 I T R 909 Bishwanalh 1 rated v 
C I T [19o6] 29 I TJt 748 

(22) Singh Engineering JF oris v C I T 
[19o3] 24 IT R 93 

(23) See C I T r Sen 1049 ITU 35^ 

(24) In re Lola Sarju Prasad 1943 IT R 
52„ 

(25) In re Pearey Lai SKukla 1942 I T R 
239 


(17) Prior to the insertion of this Bub 
section there was a conflict of judicial 
opinion as to whether additional grounds 
of appeal could bo allowed to be raised at 
the hearing See C I T r Behan Lull 
Ilamehandra 1937 ITR 417 and Ram 
RaLha Mai A Sons Ltd v C I T 1937 
ITR 137 

(18) Ramg /pal Oanpatrai A Sons Ltd 
\ C L P T [1953] -4 IT R 302 

(19) Ramgopal Oanpatrai A Sons Ltd v 
G E P T [1953] 24 IT R 302 

(20) Ramgopal Oanpatrai A Sons Ud 
y c E P T [1953] 24 ITR. 362 C 1 T 
\ Bthart Lall Ramehandra 1937 LT R 417 
^ee also Byratnji A Co ▼ O 1 T 1943 
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the Income tax Officer has made the assessment under the substantive part of S 31(3) 
sec 13, the Appellate Assistant Commissioner may compute the assessee’s income 
under the Proviso to that section(25<i) 

In an appeal against the Income tax Officer s refusal to grant registration 
to a firm on the ground that one of the partners had not Bigned the application 
for registration, the Appellnto Assistant Commissioner cannot direct the Income tax 
Officer to register the firm after obtaining the signature of that partner on the 
applieation(25&) 

Poicer to cancel registration in an appeal against assessment order —In Durgabah 
and Narmadabala Gupta v C I T (25c) the Patna High Court held by a majority 
that m an appeal against the assessment order on a firm the Appellate Assistant 
Commissioner is entitled to set aside the order of registration passed by the Income 
tax Officer The ground of the decision was that the order of registration is 
indissolubly connected with tho assessment order 


Enhancement of tax or penalty —The Appellate Assistant Com 
missioner has the power under Bub sec (3)(a) to enhance the assessment(l) and 
the power under sub sec (3j(/) to enhance the penalty The Madras High Court 
has held that this power of enhancement can he exercised even after a remand by the 
Tnbunal(2) The power of enhancement svo molu is conferred on the Appellate 
Assistant Commissioner because the Department has no right of appeal against 
the Income tax Officer’s order On the other hand, both the Income tax Officer 
and the assesseo have the right of appeal to the Tribunal against the Appellate 
Assistant Commissioner s order and therefore the Tribunal has no power of 
enhancement except on an appeal by the Department (See post under sec 33(4) 

‘ Enhancement of assessment or finding adverse to appellant ’ p 682 ) 

Enhancement of assessment means increase m the amount of total income or 
tax If the Appellate Assistant Commissioner does not enhance the total income 
but by means of reduction under one head and an increase under another head 
allows the assessment to remam the same or reduces it he cannot be said to have 
enhanced the assessment merely because income under one head has been 
increased(3) 

Where the assessee s income has been assessed under more heads than one 
even if the assessee s appeal is confined to the income assessed under only one of 
the heads, the Appellate Assistant Commissioner may enhance the assessment by 
increasing the amount assessed under mother head of income m respect oi which 
the assessee has not appealed(4) Tho reason is that income tax is only one tax 
and the assessee when he goes in appeal exposes the assessment as a whole to the 
scrutiny of the Appellate Assistant Commissioner(4a) B ut it jias been held that 
"?6 _A ppeIlat e A d istant Commissioner has no power to enhance the assessment b} 
asse ssin g entirely new sources of income outside the subject matter of the assessment 

appealed "against^) 


33 ( I T R ^ T v Macmxllan A Co I 1958 3 

nHlmP'otapmal Luxvnchand r C I T 
L '956]2t)ITR 489 (SC) 

(2oc) tl9u6]3 0I TR 101 
UJ In re Lola Sarju Prasad 1943 IT R 
7?, ” Peare V Skulla 1942 IT R 
m T v Bijh Collon Mills Ltd 

278 282 and Cam v 
vcriojield 34 T C 362 

v t Otnmng Factory Ltd 

rn r P 9 ®] 22 ITR 602 
' * ** l T v Kamberumal Chetly <L 


Sons 1933 ITR 32 Gown Tile Worls v 
C I T [1957J31 ITR 250 

(4) See In re Pearey Lai Shulla 1942 
ITR 239 

(4a) Narrondas Manordass v C 1 T 
J1957] 311T R 909 

(5) Jagamath Ther am v C I T 2 
IT C 4 Cl Tv Nawab Shah Nawa 
Khan 1938 ITR 370 Sri Cajalakshmi 
Qinntng Factory Ltd v C I T [1952J 
22 ITR 602 610 A arremdas Manor 
dass t O I T [19o7] 31 ITR 909 
921/2 
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(3)-<4) 


In cases decided prior to 1939 it was held that the power to enhance the assess 
ment under this section could not be exercised after the period of limitation specified 
m sec 34 had expired(G) Similarlj where an additional assessment was made 
under sec 34 and the assessec appealed against it under this section, it was held 
that the Appellate Assistant Commissioner could not add, after the period of limits 
tion prescribed by sec 31 had expired, new items of income under a head which 
was not covered by the supplementary assessment^) It is an open question 
whether these decisions would apply on the point of limitation, having regard to 
sec 34 as it stands at present 

First Proviso to sub-sec (3) "Reasonable opportunity of 
showing cause *' —The Appellate Assistant Commissioner has the power to 
enhance any assessment or penalty, but under the first Proviso to sub sec (3) he 
cannot exercise this power of enhancement unless the Appellant has had a reasonable 
opportunity of showing cause against such enhancement^) What is a reasonable 
opportunity would depend upon the facts and circumstances of each casc(9) 

Appeal cannot be withdrawn —It_i8.not-open„to an asscssce who 
has preferred an appeal to withdraw it so as to prevent the Appellate Assistant 
Commissioner from enhancing thq_ assessment (10) Once a "tax payer has served" 
a notice of appeal and so set in motion the machinery designed for the purpose of 
completing the assessment, he cannot Btop the further working of that machinery 
either b) withdrawing the appeal or by refusing to be present at the hearing of the 
appeal (11) The fact that the notice of appeal had been giten not merely made 

it possible but made it obligator) upon the Commissioners that they should tale 
certain steps not merely or primarily w the interests of the individual Appellant 
but in the performance of their duties imposed upon them in the interests of the 
general bod) of the tax payers to see what the true assessment ought to be, and 
that process, a public process directed to public ends, cannot be stopped at the 
option or the whim of the Appellant who after giving notice begins to realise that 
if he pursues his appeal it may be the worse for him (12) 

Refusal to admit appeal and order disposing of appeal —Tune- 
barred appeal —Second appeal to Tribunal —See under Bee 30 ante, 
pp 671 2 

Appellate Assistant Commissioner must give reasons for his 
order — An ap peal lies against every order passed by the Appellate Assist ant 
Commissioner under~this “section to the Appellate Tribunal (6ec 33) The Appel- 
late Assistant Commissioner must state facts and give reasons for his findings, 
for the purpose of enabling the Tribunal to see whether the findings are supported 
by the facts of the case(13) 

Sub -sec (4) Amending assessments on partners --If the Appellate 
Assistant Commissioner sets aside in appeal an assessment made on a nrm ana 
directs a freBh assessment to be made it is his duty to give a direction under tins 
sub section for deleting from the individual partners assessments their snares or 
the firm’s mcome(l3o)______„__ 


(6) RaualKishoreKharailiLalv GIT 
1936 ITR 287 

(7) C I T y Naioab Shah Rawaz Khan 
1938 IT R 370 

(8) See E M Ghellyar Firm. v C 1 T 
41TC Ill 

(9) Sachckidananda Sinha v C I T 
1 ITC 381 (a week s time held to be not 
sufficient in the circumstances of the case) 

(10) G I T v Hatcdb Shah harvat 


Khan 1938 IT R 370 

(11) Rex v Special Comrs (Ex parte 
Elmhirst) 20 T C 381 395 

(12) Per Lord Heirart C J ibid 20 
TC 381 384 

(13) Ram Pralap Sulk Dial v C I T 
31 TC 362 EM Chettyar Firm v GIT 
4 IT C 111 

(13a) Pam Parshad Rand Laly GBR 
P9.6J29ITP 428 
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Reference to Court —Whether an appeal lies against a given order Ss 
is a question of la\v(14) The question whether there was any evidence on which 31-33 
the Appellate Assistant Commissioner could come to a finding of fact is also a 
question of law(15) 

32 Appeals against orders of Appellate Assistant Commis¬ 
sioner —Oimttcd by s 87 of the Indian Income tax ( Amendment ) Act, 

1939 (7 0/1939) 


^,-■^,. 33 ( 1 ) Any assessee objecting to an order passed by an 

; Appellate Assistant Commissioner under section 

of A Amuau sl AM°Iu^t ^8 or Bec ^ 10n 31 may appeal to the Appellate Tn- 
commiaioner bunal within sixty days of the date on which such 

order is communicated to him 

^2) The Commissioner may, if he objects to any order passed 
by an Appellate Assistant Commissioner under section 31, direct 
the Income-tax Officer to appeal to the Appellate Tribunal against 
such order, and such appeal may be made withm sixty days of the 
date on which the order is communicated to the Commissioner by 
the Appellate Assistant Commissioner 
JLtXtt 

) (2A) The Tribunal may admit an appeal after the expiry of 
tne sixty days referred to m sub sections (1) and (2) if it is satisfied 
that there was sufficient cause for not presenting it within that 
period 


An appeal to the Appellate Tribunal shall be in the pre¬ 
scribed form and shall be verified in the prescribed manner, and 
shall, except in the case of an appeal referred to in sub section (2), 
he accompanied by a fee of one hundred rupees 

(4) The Appellate Tribunal may, after giving both parties to 
the appeal an opportunity of being heard, pass such orders thereon 
as it thinks fit, and shall communicate an} such orders to the 
assessee and to the Commissioner 

(5) Where as the result of an appeal any change is made in 
the assessment of a firm or association of persons or a new assessment 
of a firm or association of persons is ordered to be made, the Appel¬ 
late Tribunal may authorise the Income tax Officer to« amend 
accordingly any assessment made on any partner of the firm or any 

^ ? le ^ er association 

' \G) Save as provided m section 66 orders passed by the Appel- 
late Tribunal on appeal shall be final 


lfnaH 7 T v Kktmchand Ramdas 
1938 ITR 414 422 (P C) 


(15) E M ChtUyar Firm v 0 1 T 
4 IT C 111 
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S 33 / Appeal to the Tribunal —Under this section an appeal lies to the 
/Appellate Tribunal against neryjox&ex passed by on Appellate Assistant Comnus 
I sioner imposing a pe'naTty*under sec 28 or disposing of an appeal under sec 31 
/ Thus a second appeal lies in the case of every appealable order (See ante under 
sec 30, * Refusal to admit appeal, and order disposing of appeal Time barred 
appeal—Second appeal to Tribunal”, pp 671 2) No appeal lies to the Appel 
late Assistant Commissioner against an order of the Income tax Officer purporting 
to carry out the directions of the Tnbunal(16) or against an order of rectification 
passed under sec 35 by the Income tax Officer(17) or against the Income tax Officer’s 
order under sub sec (6) or (8) of sec 18A charging mterest(18) Under the old 
Rule 2(c) the Appellate Assistant Commissioner bad the power to permit a firm to 
apply to the Income tax Officer for registration pending the appeal Refusal of 
the Appellate Assistant Commissioner to grant such permission under that Rule 
was not an order passed under sec 31 and therefore no appeal lay to the Tribunal 
against such ref usal(19) 

The right of appeal under sec 30 to the Appellate Assistant Commissioner 
against an order passed bj the Income tax Officer is granted only to the tax payer 
y / But a second appeal under this section against an order passed in appeal by the 
r Appellate Assistant Commissioner under sec 31 may be preferred not only by the 
^ assesaee but also by the Income tax Officer under the direction of the Commissioner 
Howe\er, the Department has no right of appeal under this section against an order 
of the Appellate Assistant Commissioner refusing to levy a penalty or levying an 
'Inadequate penalty under sec 28 

The provision contained in Bub sec (3) fcrr payment of a fee of Rs 100 m case 
of an appeal by the assesses is valid(20) The Tribunal has no power to direct 
refund of that fee or to award costs(21) 

An appeal lies to the Tribunal both on facts and on law(22) Orders passed 
by the Tribunal on appeal are final except to tbe extent that a reference to the 
Court lies under sec 66 Since a reference lies only on a question of law the 
Tribunal is the final fact finding authority 

Rules have been framed by the Tribunal dealing with the presentation and 
hearing of appeals(23) The form of appeal to the Tribunal is prescribed by Rule 
22 of the Indian Income tax Rules 1922(24) The Tr ibunal may reject the memo 
randum of appeal if it is not m^the prescribed form(25) RuIeT4 of the Appellate 
Tribunal Rules 1946 provides tbat m an appeal by tbe aBsessee tbe Income tax 
Officer concerned Bbould be made a Respondent to tbe appeal, but tbe real Respon 
dent in Buch appeals is the Government of India(l) 


Limitation —The appeal to tbe Tribunal under this section must be filed 
within sixty days of tbe date on which the order complained of was co mmuni cated 
to the-appellanf(2) In computing tbe period of limitation the time^xequjsit^Jhr 


(16) C I T v Arunachalam CheUiar 
[1953] 23 I TR 160 (SC) 

(17) C I T v \ eUingin Gounder Bros 
[1953] 24 I TR 166 

(18) Deo Sharma v O I T [1953] 23 
ITR 226 But see C I T v Jagdish 
Prasad Ramnath [1955] 27 IT R 192 

(19) h.rishnaswami Mudahar v C I T 
[1950]30ITR 373 

(20) Sahadrtv I T O [1954] 25 ITR 
400 

(21) Jbtd 


(22) C I T v Sen 1919 ITR 35o 
Oriental Budding <t Furnishing Co y C I T 
[1952] 21 ITR 105 

(23) See Vol II Div 3 p 343 

(24) See Vol II Div 2 p 243 

(25) See Rule 13 of the Appellate Tnbu 
nal Rules 1916 Vol II Div 3 p 344 and 
Dhanpal Mai Dimanckand v C 1 T [I9o4J 
26 ITR 357 

(1) CITy lodh rag Bhalla [19^3] 
23 ITR 371 

(■’) See Dhanpal Mai Ducanchand v 
C I T [1954] 26 IT R 363 
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obtaining a copy of the order appealed against should be cxcludcd(2a) Under S 33(4) 
sub sec (2A) the Tribunal has the discretion to admit an appeal after the expiry 
of the period of Bixt) days if it is satisfied that there was sufficient cause for not 
presenting the appeal within the prescribed penod(3) 

Notice of hearing — Dismissal for default —The notice of the date 
of hearing of the appeal may bo served on the asscssee by registered post as provided 
by sec 63 of tho Act(4) If the Appellant does not appear on the day fixed for 
hearing, tho Tribunal may, under Rule 24 of the Appellate Tribunal Rules, 

194G which is intra vires, either dismiss the appeal for dcfault(5) or hear it 
ex parte The Tribunal has inherent power to set aside an order of dismissal for 
default or an order passed on an appeal heard ex parte{6 ) 

Sub-sec (4) Powers of the Tribunal —The Appellate Tribunal is 
not a Court(7) But the powers of the Tribunal m dealing with appeals are expressed 
in the widest possible terms(8) and ate similar to tbo powers of an appellate Court 
under the Code of Civil Procedure Sub sec (4) provides that the Tribunal may 
after giving both parties to the appeal an opportunity of being heard, * pass such 
orders thereon as it thinks fit ’ Tho word “thereon” restricts the jurisdiction! 
of the Tribunal to the subject matter of the appeal, and the subject matter of the! 
appeal is constituted by the original grounds of appeal and such additional grounds J 
as may bo raised by leave of tho Tnbunal(8a) The words pass such orders! 
thereon as it thinks fit” include all tho powers (except the power of enhance-1 
ment) which are conferred upon tho Appellate Assistant Commissioner by sec 31 / 
of the Act(9) Consequently, tho Tribunal has the authority under this section J 
to direct the Appellate Assistant Commtssioner(lO) or tho Income tax Officer(ll)' 
to hold a further inquiry and dispose of tho caso on the basts of such inquiry, or to 
issue a commission for the examination of a witness(12) But the power to remand 
the case Bhould be exercised on judicial principles where all the evidence had been 
produced and the Appellate Assistant Commissioner had, after full investigation 
of tho evidence and examination of the accounts, given a definite finding on tho 
question in issue, the Tribunal’s order of remand was held to be mvalid(12o) 


The power to paBS Buch orders as the Tribunal thinks fit can be exercised only 
in relation to the matters that arise in the appeal In disposing of an appeal for 
one year the Tribunal cannot give directions regarding the assessment of another 
year which had become final (126) In a second appeal to the Tribunal against a 
best judgment assessment under sec 23(4), a challenge to the validity of the assess 
dent on the ground that there was sufficient cause for non compliance with notices 
cannot be entertained, when tho assessee has not filed an appeal to the Tribunal 


_ _ Rjutpuram Unton Motor Sen tee Ltd 

g 7A C 1 T [1956] 30 IT R 687 See sec 

(3) For an instance of & case where the 
> ri ghtly refused to admit a time 

r r /n a ?K al sce Sreemtasalu Natdu v 

#i T n 1W81 TR 341 

TifrjL D ^ ornJa di Sons t C I T 1950 
p , 0g8 Btogtcan Radha Ktshen v 
°JL T „ P 52 ) 22 ITP 104 
no % Radha Kish *n y C I T 

P ^ * f H 194 Ravula Sulba Rao v 
xJLj.* [1055] 27 ITR 1G4 Cf De 

W C J T IOuOITR 928 

[1952] 221 tT Ktahtn V C 1 T 

400 ?) SuhadT ' v / T 0 [1954] 25 1T R 


(8) Oriental Building <L Furnishing Co 
y C I T [1952]21 ITR 105 

(8a) New India Life Assurance Co Ltd 
v C I T [1957] 31 ITR 844 859 Laj- 
toanli Sial y O 1 T [1957] 32 IT R 626 

(9) Kodurx Fulleswara Rao v G I T 
1947 ITR 425 

(10) Sri Qajalalshmi Ginning Factory 
Ltd y C I T [19o2] 22 ITR 502 


(11) Kodun Pullesicara Rao y C I T 
147ITP 425 

(12) Tetcary y C I T [1955]27ITP 


(12a) Maharani Kanal human Sahiba 
C 1 T [1955] 28 IT P 462 
(126) Ramlapat Motilal v I T O [1956] 
> ITR 192 
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S 33(4) against the Appellate Assistant Commissioner’s order confirming the Income tax 
Officer’s order passed under sec 27 refusing to cancel the assessment(13) In an 
appeal by on association of persons against an assessment, the Tribunal cannot 
convert the assessment into one on a different association, even if the principal 
officer of both the associations is the samo indmdual(14) 

Like the Appellate Assistant Commissioner, the Tribunal also can interfere 
with the basis and manner of computation adopted by the IncomcTtax Officer 
under the Proviso to sec 13 The Tribunal has the jurisdiction in a second appeal 
against an assessment under the Proviso to sec 13 to substitute a different method 
of computation for the method adopted by the Income tax Officcr(15) or to change 
the percentage of the flat rate of profits adopted by the Income tax Officer(16) 
Likewise where the Income tax Officer has made the assessment under the sub 
slantne part of sec 13, the Tribunal may compute the assesseo s income under the 
Proviso to that section(17), according to the recent judgment of the Supreme 
Court in C 1 Tv Macmillan & Co (18) 


But the Tribunal s power of interference with the orders of the lower autho 
rities must be exercised on judicial considerations In C I Tv 5en(19) the 
Income tax Officer had made a best judgment assessment and computed the 
income by applying a certain flat rate of profit m the exercise of his discretion 
under sec 23(4) and the Proviso to sec 13 The Tribunal, without causing any 
further inquiry to be made and without relying on any relevant evidence in the 
case adopted a lesser flat rate on the ground that the lesser rate was the general 
rate adopted by the Tribunal m the cases of other assessees doing the same kind of 
business in the district The Orissa High Court held that the Tribunal had com 
nutted a mistake of law m reducing the flat rate when the reduction was unsupported 
by any facts which were justly receivable as evidence Thi3 decision may be 
justified on the facts of the case, but the general principles which are enunciated 
in this case regarding the powers of the Tribunal narrow down unduly, it is sub 
mitted, the scope of the Tribunal s powers as an appellate authority 
i In giving findings and expressing opinions the Tribunal must confine itself 
to the questions that really arise m the appeal before it and should not travel 
outside the ambit of its jurisdiction and express opinions prejudicial to the assessee 
on matters which do not really arise for decision m the appeal before it(I9a) 

As regards points of law it is the duty of the Tribunal to follow the decisions 
[of the High Court to whose jurisdiction it is subject unless they are overruled or 
otherwise modified(20) 


Enhancement of assessment or finding adverse to appellant —The 
Tribunal would be entitled to enhance the assessment in an appeal or cross appeal 
by the Department for that purpose But as the Bombay High Court held in 
Motor Union Ins Co Ltd v C I T (21), when the appeal as by the assessee and 
there is no cross appeal by the Department the Tribunal is not competent to 


(13) Chholelal Gobardhan Das v GIT 
[1953] 23 ITR 272 

(14) MoM Haneef y C I T [195*] 27 
ITR 447 

(16) In re Lola Sarjy, Prasad 1943 IT P 
525 

(lb) In re Pearty Lai Shukla 1942 IT P 
239 

(17) Oriental Building <t Furnishing Go 
y GIT [19o2] 21 ITR lOo 

(18) [lJbSJ 33 IT B 182 

(19) 1949 ITR 355 


(19a) Indira Balakrtshna y C I T 
[1956] 30 I T P 320 

(20) Btnoy Kumar Sahas Roy v C I T 
[1953] 24 I T R 70 82 affirmed G 1 T v 
Benoy Kumar Sahas Boy [1957] 32 
ITR 466 (S C) Jyotikana Chow 
dhura.ni v GIT [1954] 26 ITR 424 428 
reversed on another point G I T v Jyoti 
Cava Choudhurani [1957] 32 ITR 705 
(SC) 

(21) 19*5 ITR 272 282/3 
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enhance the assessment Following this decision, the same High Court held in 
Puranmal liadkahshan ct Co \ GIT (21a) that in an appeal by the assessee 
and without a cross appeal bj the Department, it is not open to tho Tribunal to 
give a finding adverse to the assessee which does not arise from anv question raised 
m the appeal, nor is it open to the Tribunal to raise any ground which would work 
adversely to tho appellant and pass an order which makes hi3 position worse than 
it was under tho order appealed against 


Additional grounds of appeal and additional evidence — Rule 12 
ol the Appellate Tribunal Rules 1946, provides that the appellant shall 
not, except by leave o! the Tribunal, urge or be heard in support of any ground not 
set forth m the memorandum of appeal Thus the Tribunal is competent to allow 
tha appellant to raise at the hearing of the appeal an additional ground even with 
out a formal amendment of the grounds set forth m tho memorandum of appeal(216) 
If the Tribunal has exercised its discretion arbitrarily and not judicially in refusing 
to entertain additional grounds, tho Court would be entitled to interfere on a 
refercncc(22) Rule 12 further provides that it is open to the Tribunal to base 
its decision on a ground not set forth in the memorandum of appeal and not taken 
by leave of the Tribunal under that Rule, provided tho party who is affected thereby 
is afforded sufficient opportunity of being heard on that ground(23) 

Rule 20 of tho Appellate Tribunal Rules, 1916 provides that the parties 
to the appeal shall not bo entitled to produce additional evidence either oral or 
documentary before tho Tribunal, but if tho Tribunal requires any document to be 
produced or any witness to be examined or any affidavit to be filed to enable it to 
pass orders or for any other substantial cause, or if the Income tax Officer has 
decided tho case without giving a sufficient opportunity to the assessee to adduce 
evidence either on points specified by him or not specified bj him the Tribunal 
may allow such document to be produced or witness to be examined or affidavit 
to be filed or maj allow such evidenco to be adduced Under Rule 29 the powers 
of the Tribunal to admit additional evidence are strictly limited and the Tribunal 
may be justified in refusing leave to a party to raise a new point of fact and to 
adduce evidence to establish it(24) 


Raising new questions —The Tribunal has the jurisdiction to allow 
any new question to be raised for the first time in appeal before it(25) and should 
allow Buch a question to be raised if it is a question of law which car^be decided 
on the facts already on record(25a) The Tribunal cannot be said to exercise its | 
discretion arbitrarily if it refuses to permit a party to raise an entirely new point 
of fact involving additional evidence which point was within the knowledge of the 
party and could have been raised at an earlier stage(l)___ 


(21a) [1957] 31 ITR 2 94 See also 
W« Assurance Co Lid v C I T 
[1957] 31 II R 844 855/8 
(21&) Few India Life Assurance Co 
856 V ° 1 T 31 ITR 844 

T Bynmji a Co v c I T 1943 
i 1 R , 2SG See also <7 / T v Behan Ball 
Kamchandra 1937 ITR 417 
„ Oriental Building A Furnishing Co 
I C l T D»o2J 21 1 T R 105 C I T t 
Stumming Bath Trust [195ol 
27 ITR 27D 28» 


(25) New India Life Assurance Co Ltd 
v C I T [1957] 311T R 844 See C I T 
V EJcbal A Co 1945 ITR 154 1G5 and 
C I T v AB M M Firm 19451T R 290 
The A A C is similarly competent to allow 
new questions to be raised m appeal before 
him See ante under sec 31 Raising new 
questions p 675 

(2oo) Chotanagpur Banking Assn Ltd 
r C I T [1956] 29 ITR 150 
OavgadasSarda v C I T [19oCJ 29 ITR 
799 

(1) C I T v Sarat Chandra Bose 19j 0 
ITR 669 676/7 See also Swami A Co v 
O I T [1951] 20 IT R 601 


S 33(4) 
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Ss Sub-sec (5) Authorisation to amend assessment on partner — 

33-33A Authorisation under this sub section to amend an assessment on a partner can 
be given by the Tribunal onlj in an appeal in the case of the fixm(la) 

Rectification —The Tribunal has the power under sec 35 to rectify any 
mistake m its order passed under this sub section, if the mistake is apparent from 
the record of the appeal But the order granting an application for rectification 
is not an order made under sec 33(4), and the sixty days’ period of limitation 
which is prescribed for a reference to the Court will start from the date of the serv ice 
of the original order passed under sec 33(4) and not from the date of the 
rectification^) 

r, /1 33A (1) The Commissioner may of his own motion call for 

the record of any proceeding under this Act in which 
omuSSmi?' 11810,1 b> an ordex has been passed by any authority sub 
ordinate to him and may make such inquiry or 
cause such inquiry to be made and, subject to the provisions of this 
Act, may pass such order thereon, not being an order prejudicial 
to the assessee, as he thinks fit 

Provided that the Commissioner shall not re\ise any order 
under this sub section if— 

(a) where an appeal agamst the order lies to the Appellate 
Assistant Commissioner or to the Appellate Tribunal, the 
time within which such appeal may be made has not 
expired, or 

( b ) the order is pending on an appeal before the Appellate 
Assistant Commissioner or has been made the subject of 
an appeal to the Appellate Tribunal, or 

(c) the order has been made more than one year previously 
(2) The Commissioner may, on application by an assessee for 

revision of an order under this Act passed by any authority sub¬ 
ordinate to the Commissioner, made within one year from the date 
of the order (or within such further period as the Commissioner may 
think fit to allow on bemg satisfied that the assessee was prevented by 
sufficient cause from making the application within that period), call 
for the record of the proceeding m which such order was passed, 
and on receipt of the record may make such mquuy or cause such 
rnquiiy to he made, and, subject to the provisions of this Act, may 
pass such order thereon, not being an order prejudicial to the 
assessee, as he thinks fit 

Provided that the Commissioner shall not revise any order 
under this sub section if— 

(a) where an appeal against the order lies to the Appellate 
Assistant Commissioner or to the Appellate Tribunal but 

iKd'rjilSiiyjKSuit'r C I T [1955] (2) C I T v Sttmjan 1018 ITR 

28ITR 121 59 
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lias not been made, the time within which such appeal may S 33A 
be made has not expired, or, m the case of an appeal to the 
Appellate Tribunal, the assessee has not waived his right 
of appeal, or 

(6) where an appeal against the order has been made to the 
Appellate Assistant Commissioner, the appeal is pending 
before the Appellate Assistant Commissioner, or 
(c) the order has been made the subject of an appeal to the 
Appellate Tribunal 

Provided further that an order hy the Commissioner declining 
to interfere shall be deemed not to be an order prejudicial to the 
assessee 


Explanation —For the purposes of sub sections (1) and (2), the 
Appellate Assistant Commissioner shall be deemed to be an authority 
subordinate to the Commissioner 


(3) Every application by an assessee under sub section (2) 
shall be accompanied by a fee of twenty-five rupees 


Commissioner’s power of revision —As the Privy Council pointed 
out m C I T v The Tribune Trust(Z ) this section which confers the power of 
revision on the Commissioner is intended to provide administrative machinery by 
which a higher executive officer may rev lew the acts of his subordinates and take 
the necessary action upon such review, but it is not possible to interpret this section 
as conferring general relief In the case before the Privy Council(4) the assessees, 
the Tribune Trust, derived their income from property which was held under a 
charitable trust Assessments were made for some years on the footing that the 
asaeBsees were liable to tax in respect of this income and the tax was duly paid 
Thereafter it was held on a reference which went up to the Privy Council(5) that the 
asaessee’s income was exempt from tax under sec 4(3){t) The reference was m 
respect of only one assessment year In respect of the assessments for the other 
years, against which the assessees had not appealed and m respect of which the tax 
had already been paid before the decision of the Privy Council that the income was 
exempt, the assessees applied to the Commissioner under the then Bee 33 which 
corresponded to the present see 33A, to cancel the assessments and grant refand 
of the tax paid The Commissioner refused to grant this application It was 
held that the Commissioner did not exercise his discretion improperly, that the 
lessees had no enforceable right against the Commissioner to require refund of 
tax upon grounds of equity and good conscience, and that since the assessees had 
hot availed themselves of the procedure of appeal provided by the Act the Corarais 
sioner was right m refusing to reopen tho assessments Their Lordships left open 
the question whether this section empowers the Commissioner to set aside all 
assessments whether or not they had under the provisions of the Vet become final 
and conclusive and to order the refund of all sums paid whether or not the 
for appeal had oxpired(6) 


ITR 214 225 The decision 
wV t ' Wa3 how Wer undor tho old sec 33 
‘ fh ^responded to tho present sec 33A 


, ^ 10 , CA - , ° has been dealt with ftt 
*«igth under »oc 1 The Vet is eshaus 


tire p 

(5) In re Trustees of the Tribune 1939 
ITR 415 (PC) 

{6) C I T r Tribune Trust 1913 ITR 
214 224 (PC) 
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S 33A The Calcutta High Court has held that the Commissioner's rcvisional powers 
under this section are of an administrative naturo and ho is not bound to hear the 
assessee before passing his order under this section even when dealing with a revision 
application under sub sec (2) bj the asscsscc(6o) 

The Commissioners rcvisional jurisdiction under this section is “subject 
to the provisions of this Act '(7) He has the discretion to grant or refuse relicf(8) 
and the power to pass such order in revision ns he maj think fit But this power 
is not an arbitrary one to be exercised according to his fancy I/e must act accord 
mg to the rules of reason and justice not according to private opinion, according 
to law and not humour His discretion is to be not arbitrary, vague and fanciful 
but legal and regular(9) After having revised an order on one point the Commis 
sioner maj on a subsequent occasion revise the same order on another point which 
was not agitated on the first occasion(lO) 


Limitation and other conditions —The Commissioner may act svo 
motu under sub see (1), without notice to the assessee and without giving him an 
opportunity of being heard in fact the review may bo a purely departmental 
matter of which the assessee knows nothing(ll) Or, the Commissioner may 
act on an application made by an assessee under sub sec (2) 


The Commissioner’s power of revision under this section is subject to the 
following conditions — 

I The order must have been passed by an authority subordinate to the Com 
missioner The Income tax Officer is subordinate to the Commissioner 
Under the present Bee 6 after the amendment in 1953 the Appellate 
Assistant Commissioner is not subordinate to the Commissioner but for the 
purposes of this section ho is deemed under the Explanation to be 
subordinate to the Commissioner, with the result that his orders can be 
revised by the Commissioner under this section 


II If the Commissioner acts suo motu he must exercise his revisional power 
within a year of the date of the original order If the assessee moves the 
Commissioner*un3ef this section the assessee’s application must be made 
within a period of one year from the date of the order The amendment 
made in 1953 empowers the Commissioner to condone delay on sufficient 
cause being shown Where the assessee applies within the prescribed 
period the Commissioner may exercise his rcvisional power even after 
the expiry of the period 

III If the order is appealable the Commissioner cannot revise it till the time 
within which the appeal may be made expires But if an appeal lies 
against the order to the Appellate Tribunal and the assessee waives his 


(6a) Sitalpore Colliery Concern Ltd v 
Union of India [1957] 32 I T R 26 
(7) Relying on these words P C held in 
C I T v Khemchand Ramdas 1938 I T R 
414 that the Commissioner in the eternise 
of his revisional power could not assess 
escaped income in disregard of the period of 
limi tation and other conditions laid down in 
sec 34 (See also C I T v Edulji Dtrishaw 
1943 ITR 340 and C I T v Mamjaldas 
Motilal <L Co 1944 ITR 89) But such 
questions cannot arise now under this section 
for the Commissioner has no longer any 
power to make any order prejudicial to the 


assessee under this section though he has 
that power under sec 33B which provides 
its own period of limitation 

(8) A anhe Mai Janahi Lathy C I T 
1940 ITR 437 

(9) Cf Minister of National Revenue v 
Wrights Canadian Ropes Ltd 1947 ITR 
Suppl 104 (PC) 

(10) See Nanht Mai Janahi Nath r 
C 1 T 1940 ITR 437 

(11) C I T y Tribune Trust 1948 
ITR 214 (PC) Cf In re Ram Datta 
Sita Ram of Basti 1947 IT R 61 
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right of appeal, the Commissioner may rev ise the order even before the S 33A 
time for the appeal has expired 

IV If an appeal has been made to the Appellate Assistant Commissioner, the 
tevisional power cannot be exercised while the appeal is -pending but it 
may be exercised after the appeal has been disposed of 
V O nce a nj)rder.has been made,the subject of an_nppeal to the Appellate 
^tribunal the Commissioner s rev isional power comes to~afrehcr"Tt cannot 
be exercisedUfall while^Ke*appeal Is pen3Ing“or"e\eh after it is disposed 
of 

VI No order can be passed under this section which is prejudicial to the 
assessee 

"Date of the order" —The Madras High Court hold in Muthiah 
Chetliar v G I T (12) that the expression ‘the date of the order ’ in this section 
means the date when the order is communicated to the assessee or the date when 
it is pronounced or published in such a manner that the assessee must be deemed 
to have notice of it on the date of such pronouncement or publication , therefore 
the assessee Would be withm time if he made his revision application within one 
year from the date of receipt of the order Rajamannar, C J , said * If a 
person is given a right to resort to a remedy to get rid of an adv ersc order within 
a prescribed time, limitation should not be computed from a date earlier than that 
on which the party aggrieved actually knew of the order or had an opportunity 
of knowing the order and therefore must be presumed to have had knowledge of 
the order * The Punjab(13) and Allahabad{13o) High Courts have dissented 
from this view and held that limitation commences from the actual date of the order 

"Subject of an appeal to the Appellate Tribunal" —The 
Commissioner has no power to revise any order under this section if the order “has 
been made the subject of an appeal to the Appellate Tribunal ” An order can bo 
&ud to bo made the subject of an appeal within the meaning of this section only 
when it is the subject matter of an effectiic appeal If tho Tribunal refuses to 
admit an appeal on tho ground that it is time barred, tho order cannot bo said to 
bo the subject of an appeal and the assessee would be entitled to apply to the Com 
jmsaioner in revision under this section after the Tribunal has refused to entertain 
the time barred appeal(14) 

"Order prejudicial to the assessee" —Tho Commissioner may, in 
the excrciso of his rovisional powers under this section, grant relief to the assessee 
but tho section in terms provides th at in no case can thoJ^ommrssioncr^pass an 
°rd er prejudicial to the ass es see The alioVe^itCd'decision of tho Privy Council 
inV~lZllUZ\^JTlic2tribitne Tnul{ f5) is a clear authority for tho proposition that 
an order made by the Commissioner under this section can be said to be prejudicial 
to tho assessee only when ho is, as the result of it m .0 different and tror.se position 
*hjin that mjvhich ho was placed by the order under review If the order parsed 
m revision under tins section docs not worsen the position of tho assessee for 
instance where the Commissioner merely rejects the assessee s application for 
ichef, tho order cannot bo said to bo prejudicial to tho asac scc(lG) 


02) (1951) 19ITR 402 
SlTlS 1 ' ri ’‘ ,r>Wv C 1 T [1952} 


7/aj» Ghutam Unrain A. Son* v 
Ml) T ll9a7J 31 1T K 231 (under P P T 


I TIL \auinr C I T 19tS 


(13) 191SITP 214 followed in Senat 
ram Dunynmutll y Attam Board of Ay 1 T 
[19ol] 20 IT R 4S0 

(1C) Tho decisions to tho contrary in 
Ram Dana St*x Jam of Batlt In re J517 
1 T R 61 Rama Chandra J Jardarayi Deo T 
Cot Ay I T [I9j 2J 22 I T R 220 and *ooo 
other ctL-tot cited therein Me It u ■nbnutted 
incorrect. 
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Ss This view is now given statutory effect by the second Proviso to sub sec (2) 

33A-33B of the present section, which enacts that an order by the Commissioner declining to 
interfere shall not be deemed to be an order prejudicial to the assessee 

In contrast to thi3 section, sec 33B gives the Commissioner the power to 
pass m revision an order prejudicial to the assessee 

No reference to Court —Under sec 66 a reference to the Court lies only 
from an order passed by the Tribunal under sec 33(4) No reference lies from 
an order passed m revision by the Commissioner under this section.. 




Power of Commls 
sloner to revise Income 
t»v Officer s orders 


33B (1) The Commissioner may call for and examine the 

record of any proceeding under this Act and if he 
considers that any order passed therein by the 
Income-tax Officer is erroneous m so far as it is 
prejudicial to the interests of the ret enue, he may, after giving the 
assessee an opportunity of being heard and after making or causing 
to be made such enquiry as he deems necessaiy, pass such order 
thereon as the circumstances of the case justify, including an order 
enhancing or modifying the assessment, or cancelling the assessment 
and directing a fresh assessment 
_ (2) No order shall be made under sub section (1)— 

2 (> ^ W (a) to revise an order of re-assessment made under the provi¬ 
sions of section 34 , or 

(6) after the expiry of two years from the date of the order 
sought to be revised 

(3) Any assessee objecting to an order passed by the Com 
missioner under sub-section (1) may appeal to the Ap pellate Tribu nal 
within GO da) sof the date on which the order ls^cornmunicated to Erm 


1 $' 


(4) An appeal to the Appellate Tribunal under sub section (3) 
b ^ shall be m the prescribed form and shall be verified m the prescribed 
manner and shall be accompanied by a treasury receipt m support 
$ ** of having paid the fee of R s 100 , and such appeal shall be dealt 

wzthmthe same~manner*asi? it* were an appeal under sub section (I) 
of section 33 


Power to revise orders prejudicial to the interests of the 
Revenue —This section which is supplementary to sec 33A was inserted by the 
Income tax and Business Profits Tax (Amendment) Act 1948 The provisions 
of this section do not offend against Article 14 of the Constitution(16a) 

The powers of the Commissioner under this section can be exercised m respect 
of on order passed after this section came into force e\ en if the order relates to an 
assessment year prior to the enactment of this section(166) The Nagpur High 
Court(17) has held that the Commissioner has no power under this section to revise 
an order passed before this section came into force relating to any assessment 
(16a) Dauyte Dadabhoy it Co ▼ Jam Banting Assn Lid v O / T [1956) 29 
[19571 31 IT It 872 IT B 150 , „ r m 

(164) Dvrqabal* <t> "v armadabala Oupla (17) A tranjanlal RambaUabh r C I T 

r C I T [19j6]30JTR 101 Chotanoypur [19o3J23ITR 131 
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year prior to the assessment year 1948-49 In dealing with a similar point arising S 
under the present sec 34 (which was substituted by the same amendmg Act of 
1948) the Calcutta High Court(18) held that action under the present sec 34 can 
be taken m respect of assessment years even prior to 1948-49 and dissented from 
the Nagpur decision under this section It is submitted that the Calcutta decision 
under sec 34 is correct, but the Nagpur decision under this section is also correct 
though not for the reasons given m the judgment because the question arising 
under sec 34 is different from the question arising under this section Under ( 
this section an existing order is to be reused and thus deprived of its finality, J 
and therefore action under this section touches existing nghts(29) whereas under \ 
sec 34 the existing order is left untouched and a fresh assessment order is passed, < 
which is a wholly different matter Secondly this section gives for the first time l 
the power of revising orders to the prejudice of the assessee whereas the provision 5 
for making a fresh or additional assessment within the prescribed period of limitation l 
was already there ev en m the earlier sec 34 which was substituted by the present * 
sec 34 (See further ante under sec 1, “Retrospective effect of provision for | 
appeal or revision p 7, and under sec 3, * Law to he applied is that in force 1 
in the assessment year”, p 72 ) 

It has been noted ante that the Department has no right of appeal to the i 
Appellate Assistant Commissioner against any order passed bv the Income tax l 
Officer Nor can the Department stand to gam by the Commissioner s revising 1 
such an order under sec 33A for under that section he has no power to pass any 
order prejudicial to the assessee Therefore this section was enacted to arm the 
Commissioner with the power of revising any order which is erroneous and is 
prejudicial to the interests of the Revenue The Commissioner may under this 
section pass such orders as the circumstances of the case justify, including an 
order enhancing or modifying the assessment or cancelling the assessment and 
directing a fresh assessment, br any other order to the detriment of the assessee 
The words not being an order prejudicial to the assessee which occur m section 
33A can obviously find no place m this section Under Rule 6B the Income tax f 
Officer can c ancel the registration of a firm onl y on the^groupd^that^there^was | 

*\° § cn ^ m6 fi rg~m exIsfenceHmt under this"section the Commissioner may cancel | 
the registration of affirm on any other ground as well ,—e g the invalidity of the * 
firm(19a) 

While sec' 334-fixtends the power of revision to all orders passed by the Income j 
tax Officer as^ell as the Appellate Assistant Commissioner, revision under this l 
section is confined only to orders passed by the Income tar Officer The reason j 
is that if an order passed by,the Appellate Assistant Commissioner is prejudicial' 
to the interests of the Revenue the Department can av ail itself of the right of appeal 
to the Tribunal giv cn to it by see 33 of the Act(20) In a cose m which the Appel 
late Assistant Commissioner has passed an order disposing of an appeal against the 
Income tax Officer s assessment order the Commissioner is not competent to pass 
an order under this section revising the assessment order and enhancing the assess 
ment for m such a case the original assessment order « merged tn the appellate order 
even if tho appellate order merely confirms the assessment order and dismisses the 
^>pcal(21) In SU ch a case it is immaterial whether the subject matter of the 


v Caicv!ta Diswurt Co Ltd 
I10o3] 23 IT R 471 

V £ el h Cloih A Oenenl V,(f« Co Ltd 
Ll / T SITC «9 «3 (PC) See abo 
T' "'"J 1 myana Chtllt/ x IT O [19^6] 29 
3 * j T It 3C3 d IIab ' bullah T 1 T O [19o7] 


(I9i) Doinee Dadabhoy <t Co x Jam 
£19o 7J 311 Tdl 872 

(20) C I T r T*jojt Farairam Khara 
teala [19o3] 23 IT P 4l- 

(21) C I T v Tejaji Farasram Kkara 
urala (I9j3J 23 I T T 4 l- 


44a 



690 


THE INDIAN INCOME TAX ACT 


Ss purported revision under this section was or was not the subject matter of appeal 
33B-34 before the Appellate Assistant Commissioner, becauso in either case the original 
assessment order is merged in the appellate order(22) The Patna High Court has 
held that the Commissioner cannot cancel the order of registration passed by the 
Income tax Officer after the Appellate Assistant Commissioner has disposed of 
an appeal against the assessment order,—the ground of the decision being that the 
order of registration is indissolubly connected with the order of assessment and 

f herefore the Commissioner would be indirectly reusing the appellate order on the 
ssessment if he were permitted to cancel the registration(22a) The Bombay 
Iigh Court has further held in C I T v Amnilal Bhogilal <£ Co (23) that it is not 
competent to the Commissioner to revise an assessment order under this section 
even when an appeal is -pending before the Appellate Assistant Commissioner since 
it is open to the Commissioner in such a case to direct the Income tax Officer to 
apply for enhancement of the assessment in the appeal itself It is submitted that 
this decision is incorrect There is nothing m this section to exclude from its scope 
cases where an alternatn e remedy is open to the Department 

The assessee must be given an opportunity of being heard before an order 
can be made under this section The Commissioner s revisional power under this 
section cannot be exercised in respect of a re assessment made under sec 34 A 
time limit of two y ears from the date of the order sought to be revised is prescribed 
for the exercise of revisional power under this section An assessee has the right 
to appeal to the Appellate Tribunal against any order passed under this 
section 


34 (1) If— 




(a) the Income tax Officer has reason to believe that 
by reason of the omission or failure on the part of 
an assessee to make a return of his income under 
section 22 for any year or to disclose fully and truly all 
material facts necessary for his assessment for that year, 
income, profits or gams chargeable to income tax have 
escaped assessment for that year, or have been under 
assessed, or assessed at too low a rate, or have been 
made the subject of excessive relief under the Act, or 
excessive loss or depreciation allowance has been com 
puted, or 


(6) notwithstanding that there has been no omission or failure 
as mentioned in clause (a) on the part of the assessee, the 
Income tax Officer has in consequence of information in 
his possession reason to believe that income, profits or 
gains chargeable to income tax hav e escaped assessment 
for any year, or have been under-lsses^ed or assessed at 
too low a rate, or have been made the subject of excessive 


(22) C 1 T x Tejaj i Fanuram hhara 
ica’a [1053]23 1TR 41- 419 20 
(22a) Durgabah i \armadabala Gupta 
x C 1 T [19j6] 301T R 101 


(23) [19a3J 23 IT R 420 The Patna 
11 C left this question open in Dxtrgabal* 

A armadabala Gupta x C I T [19-/®] 30 


ITP 101 138 
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relief under this Act, or that excessive loss or depreciation S 34 
allowance has been computed, 

he may in cases falling under clause (a) at any time * * * 

and in cases falling under clause (b) at an) time within four years 
of the end of that year, ser\e on the assessee, or, if the assessee 
is a company, on the principal officer thereof, <a notice containing 
all or any of the requirements which may be included m a notice 
under sub section (2) of section 22 and may proceed to assess or 
re assess such income, profits or gams or recompute the loss or de¬ 
preciation allowance, and the provisions of- this Act shall, so far 
as may be, apply accordingly as if the notice were a notice issued 
under that sub section 


Provided that the Income tax Officer shall not issue a notice under 
clause (a) of suh-seclion (1)— 

(i) for any year prior to the year ending on the 31st day of March, 
1941, 

(it) for any year , if eight years have elapsed after the expiry of 
that year, unless the income , profits or gains chargeable to 
income tax which have escaped assessment or hate been 
under assessed or assessed at too low a rale or have been made 
the subject of excessive relief under this Act, or the loss or 
depreciation allouancc which has been computed in excess, 
amount to, or are likely to amount to, one lakh of rupees or 
more in the aggregate, either for that year, or for that year and 
any other year or years after uhich or after each of which eight 
years hate elapsed not being a year or years ending before the 
r -31st day of March, 1941, 

(tu*) for any year, unless he has recorded his reasons for doing so, 
and, in any case falling under clause (w), unless the Central 
Board of Revenue, and, in any other case, the Commissioner, 
is satisfied on such reasons recorded that it is a fit case for the 
issue of such notice 




Provided further that the Income tax Officer shall not issue a notice 
under this sub section for any year, after the expiry of two years from ) 4 9 
that year, if the person on whom the assessment or re-assessment is to 
be made in pursuance of the notice is a person deemed to be the agent of 
a non-resident person under section 43 

Provided further that the tax shall be chargeable at the rate at uhich . 
d tcould hate been charged had the income, profits or gains not escaped ' ^ \ j 

assessment or full assessment, as the case may be 
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S 34 

*) 


Explanation —Production before the Income tax Officer of 
account-books or other evidence from which material facts could 
with due diligence ha\ e been discovered by the Income tax Officer 
will not necessaril} amount to disclosure within the meaning of this 
section i 


(lA) If, in the case of any asscssce, the Income tax Officer has 
reason to believe— 

(i) that income, profits or gams chargeable to income tax have 
escaped assessment for any jear in respect of which the 
relevant previous year falls wholly or partly within the 
period beginning on the 1st day of September, 1939, and 
ending on the 31st da} of March, 194G , and 
(i i) that the income, profits or gains which haae so escaped 
assessment for any such year or years amount, or are likely 
to amount, to one lakh of rupees or more , 
he may, notwithstanding that the period of eight years or, as the case 
may be, four years specified in sub section (1) has expired in respect 
thereof, serve on the assessee, or, if the asscssee is a company, on the 
principal officer thereof, a notice containing all or any of the require¬ 
ments which maj be included in a notice under sub section (2) of 
section 22, and may proceed to assess or re assess the income, profits 
or gams of the assessee for all or any of the years referred to m clause 
(i), and thereupon the provisions of this Act (excepting those con 
tamed in clauses (t) and (m) of the proviso to sub section (1) and in 
sub sections (2) and (3) of this section) shall, so far as may be, apply 
accordingly 

Provided that the Income tax Officer shall not issue a notice 
under this sub section unless he has recorded his reasons for doing 
so, and the Central Board of Revenue is satisfied on such reasons 
recorded that it is a fit case for the issue of such notice 

Provided further that no such notice shall be issued after the 
31st day of March, 195G 

(lB) Where any assessee to whom a notice has been issued 
under clause (a) of subsection (1) or under sub-section {1 A) for any 
of the years ending on the 31st day of March of the years 1941 to 
1948 mclusiie applies to the Central Board of Revenue at any time 
within six months from the receipt of such notice or before the 
assessment or re assessment is made, whichever is earlier, to have the 
matters relatmg to his assessment settled, the Central Board of 
Revenue may, after considering the terms of settlement proposed 
and subject to the previous approval of the Central Government, 
accept the terms of such settlement, and, if it does so, shall make an 
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order in accordance with the terms of such settlement specifying S 
among other things the sum of money payable by the assessee 
(iC) Any sum specified in a settlement arrived at in pursuance 
of sub section (lB) may be recovered and any penalty for default in 
making payment of any such sum may be imposed and recovered in 
the manner provided in Chapter VI 

(ID) Any settlement amved at under this section shall he con¬ 
clusive as to the matters stated therein , and no person, whose assess¬ 
ments have been so settled, shall be entitled to re-open in any 
proceeding for the recovery of any sum under this Act or m any 
subsequent assessment or re-assessment proceeding relating to any 
tax chargeable under this Act or m any other proceedmg whatsoever 
before,any court or other authority any matter which forms part 
of such settlement 

' r P') (2) Where an assessment is re-opened in circumstances falling 
under clause (6) of sub section (1), the assessee may, if he has not 
impugned any part of the original assessment order for that year 
either under section 30 or under section 33 A, claim that the proceed¬ 
ings under sub section (1) of this section shall be dropped on his 
showing that he had been assessed on an amount or to a sum not 
lower'*than what he would be rightly liable for even if the items 
alleged to have escaped assessment had been’ taken into account, 
or the assessment or computation had been properly made 

Provided that in s6 doing he shall not be entitled to reopen 
matters 1 concluded by an order under section 33B or section 35, 
ot by a decision under section 6G or section 66A 

(3) No order of assessment or re-assessment, other than an order 
of assessment under section 23 to which clause (c ) of sub-section (I) of 
. sochon 28 applies or, on order of assessment or re-assessment in cases 
falling within clause (a) of sub-section (I) or sub-section (Z4) of this 
section shall be made after the expiry of four years from the end of the 
year in'which the income, profits or gains were first assessable 
( Provided that where a notice under clause (b) of sub-section (1) 

6 has been issued within the time therein limited , the assessment or re- 
\ assessment to be made m pursuance of such notice may be made before 
the expiry of one'year from the date of the service of the notice even if at 
the time of the assessment or re-assessment the four years aforesaid have 
already elapsed 

I Provided further that nothing contained in this section limiting 
the time within which any action may he taken or any order, assess¬ 
ment or re assessment may be made, shah apply to a re-assessment 
imade under section 27*or to an assessment or re assessment made on 

t'V) 
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341 the assessee or any person m consequence of or to give effect to any 
I finding or direction contained in an order under section 31, section 33, 
' section 33A, section 33B, section CG or section GGA 


Scope, history and amendments of the seetion —Tins section empowers 
the Income tax Officer to assess income which escaped assessment or was under 
assessed m the relevant assessment jear Tho power to take proceedings under 
this section is not confined to cases where the assessee had concealed his income, 
it also extends to cases where though there was no concealment by the assessee 
the Income tax Officer has reason to bolie\e m consequence of information in his 
possession that income has escaped assessment or full assessment This section 
applies m respect of income tax as well ab super tax(24) and when a supplementary 
assessment is made under this section~both income tax and super tax may be 
recovered from the assessee on the basis of such supplementary assessment(25) 
The fact that an assessment had become "final” m appeal would not preclude 
the Income tax Officer from exercising his powers under this scction(l) Be 
(assessment proceedings may be taken more than once under this section m respect 
'of the same assessee for the same assessment ycar(2) , K r 


Before the amending Act of 1930 this section hod stood as follows — 

"34 If for any reason income, profits or gains chargeable to income tax 
has escaped assessment m any year, or has been assessed at too low a rate 
the Income tax Officer may at any time within ono year of the end of that 
year, sene on the person liable to pay tax on such income, profits or gains, or 
in the case of a company on the principal officer thereof, a notice containing 
all or any of the requirements which may be included m a notice under sub 
section (2) of Bection 22 and may proceed to assess or re assess such income 
profits or gains and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that sub section 

Provided that the tax shall be,charged at the rates at which it would 
have been charged had the income profits or gams not escaped assessment or 
full assessment as the case may be ' 


The following section was substituted for the above section by the amending 
Act of 1939 — 

‘ 34 (1) If in consequence of definite information which has come into 

his possession the Income tax'Officer discovers that income profits or gains 
chargeable to income tax ha\e escaped assessment in any year 'or have been 
under assessed or have been assessed at too low a rate or have been the 
subject of excessive relief under this Act the Income tax Officer may m any 
case m which he has reason to believe that the assessee has concealed the 
particulars of his income or deliberately furnished inaccurate particulars 
thereof at any time within eight years and in any other case at any time 
within four years of the end of that year Berve on the person liable to pay tax 
on Buch income profits or gains or, in the case of a company on the principal 
officer thereof a notice containing all or any of the requirements which may 
be included in a notice under sub section (2) of section 22 and may proceed to 
assess or re assess such income profits or gams and the provisions of this Act 


(24) See sec 58 
(25> C 1 T v 
Chotay Lai v C I 
ewamy Ayyangar v 


Afl.i 1939 ITR 362 
T 6 IT C 466 Kama 
C I T 1944 ITR 29 


(1) See In re Haider <k Sims 1942 ITR 
79 

(2) Jagmohan Ooenha v Banerjee [I954J 
261TR 637 
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shall, so far as may be, apply accordingly as if the notice were a notice issued S 34 
under that sub section 

Provided that the tax shall be charged at the rate at which it would have 
been charged had the income, profits or gams not escaped assessment or full 
assessment, as the caso may bo 

Provided further that when the income, profits or gams concerned ore 
income, profits or gams liable to assessment for a year ending prior to the 
commencement of the Indian Income tax (Amendment) Act 1939, or where 
the assessment made or to bo made is an assessment made or to be made on 
a person deemed to be the agent of a non resident person under section 43 
this sub section shall have effect os if for the periods of eight years and four 
years a period of one j ear were substituted ' 

(2) No order of assessment under section 23 or of assessment or re assess 
- ment under sub Bection (1) of this section shall be made after the expiry in 
any caso to which clause (c) of sub section (1) of section 28 applies, of eight 
years, and m any other case, of four years from the end of the jear in which 
1 the mcome, profits or gains were first assessable < ( 

(Provided that nothing contained in this sub section shall apply to a 
re assessment made m pursuance of an order under section 31, section 33, 
section 66, or section 66A. ” 

The present section was substituted by the Income tax and Business Profits 
Tax (Amendment) Act 1948 , 

The earlier provisions of the section have been set out tn exlenso because of the 
importance of the section and the necessity of bearing in mind the far reaching 
changes which have been made in the section when applying the old decisions to 
questions arising under the section as it stands at’ present A comparison of the 
section as it stands at present with the old section makes it clear that the Legislature 
substituted a new section in 1939 with a \iew to curtailing the wide powers 
enjoyed by the Income tax Officer under the earlier section(3) But in 1948 the 
-Legislature retraced its steps and once again gave to the Income tax Officer 
much Wider powers than those which he enioved under the section introduced in 
1939 J 

Sub secs (1A) to (ID) were inserted by the Income tax (Amendment) Act, 

1954 The second Proviso to Bub sec (3) was amended by the Income tax (Amend 
ment) Act, 1953 - 

The following amendments were introduced ’by the Finance Act, 1956, with 
effect from the 1st April, 1956 

(a) The time limit of eight years was omitted from Bub sec (1) as regards 
cases falling under clause (a) 

(o) The present Provisoes to sub sec (1) were substituted for the following 
Proviso 

“Provided that— 

(i) the Income tax Officer shall not issue a notice under this sub section, 
unless he has recorded his reasons for doing so and the Commissioner 
is satisfied on such reasons recorded that it is a fit case for the issue 
of such notice 

(w) the tax shall be chargeable at the rate at which it would ha\ e been 
charged had the income profits or gams not escaped assessment or 

_ _full assessment, as the case may be , and _ 

(3) See 0 I T v Sir Mahomed Yusuf Ismail 19-14 ITR 8 13 
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34 (m) where the assessment made or to be made is an assessment made or 

to be made on a person deemed to be the agent of a non resident 
person under section 43, this sub section shall have effect as if for 
the periods of eight years and four years a period of one year was 
substituted” 


(o) In sub sec (IB) the words “to whom a notice has been issued under 
clause (a) of sub section (1) or under sub section (IA) for any of the years 
ending on the 31st day of March of the j ears 1941 to 1948 inclusive” were 
substituted for the words “to whom a notice has been issued under sub 
section (1A)” ' 


( d ) The substantive portion of sub sec (3) and the first Proviso were sub 
stituted for the following , 

* No order of assessment under section 23 to which clause (c) of sub section 
(1) of section 28 applies or of assessment or re assessment m cases falling within 
clause (a) of sub section (1) of this section Bhall be made after the expiry of eight 
yearB, and no order of assessment or re assessment m any other case shall be 
made after the expiry of four years, from the end of the jear m which the 
income, profits or gams were first assessable 


Provided that where a notice under sub section (1) has been issued within 
the time therein limited, the assessment or re assessment to be made in pur 
suance of such notice may be made before the expiry of one year from the date 
of the service of the notice even if such period exceeds the period of eight years 
or four years as the case may be” i 

Action under present section for assessment years prior to 
1948-49 —The Calcutta High Court held in J T 0 v Calcutta Discount Co 
Ltd (4) that under the present section which was substituted m 1948 action 
can be taken in respect of assessment years prior to 1948-49 This point has 
now been put beyond any doubt by sec 31 of the Income tax (Amendment) Act 
1953 which is reproduced in Vol II, p 83 f n (11) But any assessment which 
j had become final and in respect of which re assessment proceedings had become 
Itime barred before the present section was substituted in 1948, cannot be re opened 
funder the present section(4a) ' 1 ’ ’ 

Construction of the section —This section imposes no charge on 
the subject but deals merely with the machinery of assessment^) and in 
interpreting provisions of this kind the rule ib that that construction should be 
preferred which makes the machinery workabIe(6) 

Nature and basis of additional assessment —It has been held 
by the Madras High Court that the proceedings taken under this section must be 
deemed to relate to the original assessment proceedings which commenced with the 
issue of a notice under sec 22 calling for return of income(7) If a particular item 
of income was not included in the total income of the relevant year of account it 


(4) [1953] 23 ITR 471 See further 
under sec 1 Retrospective effect of provi 
eion for appeal or revision p 7 and 
under sec r 3 Law to be applied is 
that in force in the assessment year 
P , 

(4a) ilukamad Hussain A achiar Ammal 
x C I T [1956] 29 I T R 848 Cf Prashar 
v T asantsen Dtcarladas [1956] 291T R 857 


(5) I T O v Calcutta Discount Co Ltd 
T1953] 23 I T R 471 Bhunraj Panna Lai 
v C I T [1957] 32 ITR 289 

(6) C 1 T v JJahaliram Ramjtdas 1940 
ITR 442 448 (PC) See further ante 
under Construction of the Act p 3 
f ns (24) & (25) 

— (7) Qotindarajulti Iyer v C J T 191 s 
ITR 391 
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can be brought to charge only by taking proceedings under this section and not by S 34(1) 
including it in the total income of any other year of account(8) 

The assessment made under this section in any year subsequent to the relevant 
assessment year must be made as if it were made in the relevant assessment year(9) 

Tne assessment must be based on the provisions of the Act as it stood in the year 
in which the income ought to ha\ e been assessed(lO) The tax should be charged 
at the rate at which it would have been charged had the income not escaped assess 
ment or full assessment as the case may be(ll) 

Where an assessment starts with a notice under this section, all the relevant 
provisions of the Act apply as effectively as where the assessment starts with a 
notice under sec 22(2) in the ordinary course(12) Thus if a return made by the 
assessee in response to a notice issued under this section is not accepted, he must be 
given an opportunity of being heard as he would be under sec 23 m original assess- 
ttent proceedmgs(13) Similarly, if the assessee fails to comply with a notice 
calling upon him to make a return(14) or to produce his books of account or other 
aocuments{15) m the course of proceedings under this section, a best judgment 
assessment may be made under sec 23(4) read with this section 

, Sub-soc (1) Requisite conditions —This sub section provides for 
additional assessment in cases where income has escaped full assessment and for 
assessment of income which was not assessed at all in the relevant assessment year 
no Department’s right to tako action under this sub section is subject to the 
ioiiowmg conditions — 

' I (a) f Income, profits or gams chargeable to income tax should 

(t) have escaped assessment for the relevant year, or 
(**), have been under assessed, or 

, , ’ {«**) have been assessed at too low a rate, or 

, ( tv ) have been made the subject of excessive relief, 
t, ' or 

(o) excessive loss or depreciation allowance should have been computed 
1I» (a) The Income tax Officer should have reason to believe that income has 
-- escaped assessment or full assessment by reason of the omission or 
failure on the part of the assessee — 

T (t) to make a return of his income under sec 22 for the year(15a) or 

(u) to disclose fullv and truly all material facts necessary for his 
1 assessment for the year, 


(fr) the Income tax Officer should have in consequence of information, in 


t4?t» Ibrahim v 0 J T 194 

ln.fr f 4 J a 9annath Ram Dayal v Oil 
XfcW J A 1 7G W Oehaprasann 
and 0*t m 1 T t!, 95 , 1 ! 20 ITR 29 
1939 ITR 622 V JU ° S<lh ^ Sa 
T c 7 5 

c / V^j^?3 /£2rauhc Fress Lld ' 

this case Tte decision u 

old se^«6f2wf ard v, the a PP ltcatl0n th 
ilanelif,} ni f 3 , however incorrect Se 

sr ,“ 11 

(12) to eub sec (I) 

IT R J t. iT Ftro 3^ Contractor 193' 

338 Jot Shtr Singh v C I T 


1934 IT R 129 131 (secs 22 and 23 held 
to apply) C I T v Stoaminathan Chettiar 
1947 IT R 430 (Bee 25A held to 
apply) 

(13) Baji Ah Mohammad r C I T 
19401T R 243 

(14) Ram Chandra Kashi Nath v C I T 

6 IT C 58 ( 

(15) Haji Ah Mohammad v C I T 
1940 ITR 243 Kedamaih Ktsaritoal v 
C I T 4 IT C 407 Vtr Man Bansi Lai 
v C 1 T 1936 ITR 111 In re Pi tamber 
Prasad 1942 ITR 370 

(15a) Pannalal Nandlal Bkandari v 
C I T [1956J 30 IT R 57 (failure of a 
non resident foreigner to submit a return in 
response to a public notice trader sec 22(1)) 



69S 


THE INDIAN INCOME TAX ACT 


S 34(1) 


his possession, reason to behe\ e that income has escaped assessment or 
full assessment, as the case may be i 

III In cases where the assesses has failed to make a return or has concealed 
his income — 

(a) a notice maj be issued under this sub section within a period of eight 
years from the end of the rele\ ant assessment year provided that the 
Income tax Officer has recorded his reasons in writing for doing so 3nd 
the Commissioner is satisfied on such reasons recorded that it is a fit 
case for the issue of such notice, 

(b) a notice may be issued atstnyjvme after the lapse of eight years provided 
the previous sanction of theCehtral Board of ReVfiBWfifiStead of the 
Commissioner) is obtained on such reasons recorded by the Income tax 
Officer and the income which has escaped assessment is likely to amount 

'to at least one lakh of rupees in the aggregate for one or more years 
prior to the eight year period (first Proviso) The failure of the Income 
tax Officer to record reasons or to obtain the previous sanction of the 
Commissioner or the Central Board of Revenue, as the case may be 
would vitiate the assessment^ 6) The Madras High Court haa held 
that such reasons recorded for the purpose of"obtaining sanction need 
not be communicated to the assessee(17) t > 

IV In cases where there is no failure on the part of J the asscssee to make a 
return of his income and no concealment of income, notice under this 
sub section must be issued within a period oijour years irota the end of the 
relevant assessment year In such cases it is not necessary for the Income 
tax Officer to record his reasons or to obtain the sanction of the Commis 
sioner or any other authonty(17o) 

V Where the assessee is a person deemed to be an agent of, a non resident 
under sec 43, notice in all cases must be Bened within a period of two 
years from the end of the relevant assessment year (second Proviso) 

VI In no case can any action be taken under this section for any assessment 
year prior to the assessment year 1940 41 (first Proviso) 

Difference between the earlier and the present section — 

11 Reason to believe " —The words “if in consequence of definite 
information which has come into his possession the Income tax Officer discoiers 
that income profits or gams chargeable to income tax have escaped assessment 
” which appeared in the section before the amending Act of 1948, were the 
subject of much judicial comment(18) But the words definite come into 


(16) C I T v Maharaja Pralap Stngh 
Bahadur [1956] 30 I T R 484 


(17) Presidency Tallies Ltd v 1 T O 
[1954] 25 I TR 447 

(17a) In such cases jt was necessary for 
the Income tax Officer to record his reasons 
and to obtain the previous sanction of the 
Commissioner under the section as it stood 
before the amendment by the Finance \ct 


1956 

(18) See C 1 T v Mahomed I tutuf 
Ismail 1944 ITR 8 Raghavalu Pa id a 
«t Sons v C 1 T 194„ ITR 194 In re 
Badar Shoe Stores 1946 ITR 431 
Mahahir Prasad Munna Lai v 0 1 T 
1947 ITR. 393 40-/3 SAuMIaraa 

Srisana v C I T 1950 LTT 773 


( there must be a causal connection 
between the definite information and the 
discovery ) Han Ahmad Haji Esak 
d Co v C I T [1951] 19 ITR 331 
Jitan Bam A irmal Ram v C I T [1951] 
19 3 T R 476 C / T v Janab Khader 
walh Sahib [1951] 20 IT R 208 Chum Lai 
Najyar v C I T [19.il] 20 IT R 668 
Nev> Victoria Mills Co Ltd ▼ C I T 
[19o3] 24 ITR 3S8 Ananlhalalshmt 
Ammal v C I T [19o5] 28 ITR 178 
Mohtdeen Tkumby d Co v C I T [19j 5] 
23 I T.P 2n2 Manacedan Tirumalpad v 
C I T [19o5J 28 I TJt 6X5 CC. Commercial 
Structures Ltd v Brtggs 1949 ITR SuppL 
30 King ▼ Kensington Comrs (Ex parte 
Aramayo) BTC 279 (H L) and Earl 
Realty v I R 35 TC 30 
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and “discovers” have been omitted in cl (6) of the present sub sec (1), with the S 34(1) 
result that the decisions under the old section no longer applj m so far as they 
■were based upon the presence of these expressions m the old section(19) For 
instance, the decisions under tho old section that the Income tax Officer cannot 
take proceedings for additional assessment if no new information has “come into” 
his possession after making tho original assessraent(20) or if the existence of the 
Bource of undisclosed income was present to hi3 mind when he made the original 
assessraent(21), would not apply under the present section Now all that cl (b) 
of sub sec (1) requires is that the Income tax Officer must have in his possession 
information and in consequence of such information he must have reason to believe 
that income has escaped tax Further, where the aBscsseo has failed to make a 
return of his income or to disclose full) and truly all material facts necessary for his 
assessment, leading to a reasonable belief that hi3 income has wholly or partially 
escaped assessment, cl (a) comes into operation and that clause docs not require any 
other condition to lie fulfilled In such a case, unlike the position prior to 1948, 
there is no question of any “discover),” no question of any definite information ’ 
coming into tho possession of the Income tax Officer All that cl (a) requires 
is that the Income tax Officer must havo reason to belxcic that as a result of the 
assessee s failure to make a return or to disclose t CKtf full particulars of his income 
the income has wholl) or partially escaped assessment Cl ( b) also requires that 
the Income tax Officer must have reason to believe in consequence of information 
in his possession, that income has wholly or partiall) escaped assessment The 
words ‘ if the Income tax Officer has reason to believeare stronger than, the words 
‘ if the Income tax Officer is satisfied ” They suggest that the belief must be that 
of an honest and reasonable person based upon reasonable grounds, and that the 
Income tax Officer may act under this section on direct or circumstantial evidence 
but not on mere suspicion, gossip or rumour(22) The powers under the present h 
section are t cide but they arc not plenary the words of the section are “reason to 
believe ’ and not “ reason to suspect (22 a) 

Under the new section as under tho earlier one, the Income tax Officer cannot 
institute a fishing investigation or inquiry merely with the object of finding out 
factB which would entitle him to Tcopcn a past year s assessment(22&), bnt if in the 
course of the assessment of a subsequent year some information comes into his 
possession from which he has reason to believ e that income has escaped assessment, 
he would be entitled to proceed under this section(23) 


(19) It ia submitted that oven if Kedar 
Nath v 0 I T 1947 ITR 224 was rightly 
decided under the old section it no longer 
applies under tho present section See the 
comment on this case in Mdhabir Prasad 
Munna Lai v C I T' 1947 ITR 
393 


(20) C I T v Mahomed Yusuf Ismail 
1944 ITR 8 17 Shuifilaran Seksana v 
C I T 1950 ITR 773 Hap Ahmad Haji 
Psak d. Co x C I T [1951] 19 ITR 
331 C I T x Janab KhadenoalU Sahib 
[1951] 20 I T R 20S Chum Lai Nayyar x 
C I T [1051] 20 IT R 5BS New Victoria 
Mills Co Lid x C I T [1953] 24 IT R 
388 See also Raghavalu Naidu d. Sons x 
O I T 1945 ITR 194 


(21) Fatal Dhala x C 1 T 1944 ITR 
341 Deb\ Prasad Malvxya v C I T [19521 
22 ITR 539 


(22) This principle which was laid down 
in Badar Shot Stores In re 1946 ITR 431 
Mahabir Prasad Munna Lai x C I T 1947 
ITR 393 402/3 Gaya Ram Gabbu Lai x 
C I T [1951] 19 ITR 114 121 Bags 
Ahmad Hap Esak d. Co x C I T [1951119 
ITR 331 JxtanRam Nxrmal Ramx C / T 
[1951] 19 IT R 476 and C I T x Jagan 
Nath Mahtshwary [1957] 321T R 418 under 
the earlier section would apply equally under 
the present section 

(22a) The text wa3 adopted in Bhimraj 
Panna Lai x C I T [1957J 32 IT R 289 
304 

(226) Bhtmraj Panna Lai x C I T 
[1957] 32 I T R 289 

(23) Chowdhary Milhoo Mtssar x C I T 
1950 ITR 630 Mahabir Prasad Munna 
Lalx C I T 1947 ITR 393 404 Maha 
sulhram Madanlal x C I T [1955] 28 
ITR 299 



700 


THE INDIAN INCOME TAX ACT 


S 34(1) Dxscoiers *—The Supremo Court held in India United Mills Ltd v C E P 
T (24) that the word ‘ discovers ’ which occurred in sec 15 of the Excess Profits 
Tax Act (which corresponds to sec 34 of this Act) was wide enough to apply to a 
case where the facts discovered had come into existence after the assessment year 
and that "discovery” was not limited to facts which were m existence during the 
accounting year or assessment year Their Lordships left open the question 
whether the word discovers ’ in the old sec 34 of this Act would bear the same 
interpretation The question whether this decision should be applied to cases 

( arising under this Act will require \ ery careful consideration The view of British 
Courts has been that m general an additional assessment to income tax cannot 
be made by reference to facts which arise after the year of assessment(25) 

Other points of difference —Some of the other features of, the present section, 
which did not occur in the old section, are—the express power to re-compute 
* excessive loss or depreciation allowance” the ,obligation on the Income tax 
Officer, in cases where the assessee has failed to make a return or to disclose the full 
particulars of his income, to record his reasons m writing before issuing a notice 
under this section and obtain the previous appro\a! of the Commissioner or the 
Central Board of Revenue, the provision in Bub sec ‘(2) for dropping the proceedings 
where no loss has been caused to the Revenue f and a year’s extension of ( the time¬ 
limit in some cases for completing an assessment or re assessment under ( this 
section(l) ( tin 


Sub-sec (1) Cl (a) Concealment of income—As noted above 
where the assessee fails to make a return or to disclose fully and truly all material 
facts necessary for his assessment for any year, and the Income tax Officer has 
reason to believe that as a result of such failure income has escaped assessment, 
no other condition is required to be fulfilled before the Income tax Officer can start 
proceedings under this section The Calcutta High Court has held that the words 
of this clause —‘ omission or failure to disclose fully and truly all material 
factB ’—can refer only to facts vnihtn (he knowledge of the assessee at the material 
time(lrt) "Where an assessee makes a false return or by misleading the Income tax 
authorities evades tax, proceedings may not only i be taken under this section to 
assess such mcome(2) but penalty proceedings may be launched under sec 28 {l)(c) 

'Explanation to sub-sec {!) Passne concealment —Income tax Officer s tnadver 
fence or negligence or failure to scrutinise assessee s books —The Explanation to sub 
Bee (1) provides that the production before the Income tax Officer of account books 
or other evidence from which material facts could with due diligence hare been dis 
covered by the Income tax Officer will not necessarily amount to disclosure of all 
material facts necessary for the assessment E\en under the old section it was 
held that if the income escapes assessment as a result'of the Income tax Officer a 
inadvertence or negligence or failure to examine properly the account books pro 
duced by the nssessee, the Income tax Officer would be justified in making an 
additional assessment in a subsequent year(3) and the present section can be 
invoked a fortiori m such a case ____ v 


(24) {10oo) 27 I T R 20 

(25) EantifW! v 1 r 32 T C 5.0 530 
AndtrUm 0 Halstead lid r .Birrell 16 TC 
200, Doduyyrth r Halt 20 T C 285 296 

(1) First Proviso to fiub see (3) 

(la) iMKerjee v C J T 11050} 30 
ITU 535 _ 

(2) Gaja ram Callu La 1 y C I T 
11951) 19 IT R 114 C / T ▼ Lohimot 


Bhojumal 1938 ITR5I T S T S 
Chttiyar Firm v O 1 T 5 I^TC. 194_ 


(3) ffajt Ahmad Haji Esalc *£ Co*. T 
C I T [1951] 19 ITR 331 Chovdhary 
ilUhoo Alts arvCIT 1950 ITR 530 
Sea also In re Badar Shoe Stores 1049 ITR 
431 ' 
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Sub-sec (1) Cl (b) “Information”—Mistake of law—In S^34(1) 
cases where there has been no failure on the part of the assessee to make a return 
of his income and to disclose fully and truly all material facts necessary for his 
assessment, the Income tax Officer cannot take any action under this sub section 
except in the case cotered by cl (6), and cl ( b ) is confined to cases where the 
Income tax Officer “has in consequence of information m lus possession reason to 
believe” that income has escaped assessment or full assessment The Income tax 
Officer cannot take an) action under this section merely because he happens to 
change his opinion or to hold an opinion different from that of his predecessor, on 
the same set of facts(4) Nor can he deliberately make piecemeal assessments, 
t e, at the time of the original assessment ho cannot omit to charge certain income 
knowing that it is assessable and deliberately leat c the assessment of such income 
for proceedings under this section(4a) The decisions to the contrary given under 
the section as it stood before the amending Act of 1939 came into effect(5) and 
under the corresponding pro\isions of the English statute(6) would not apply 
under the present section the wording of which is materially different 

But the word “information” does not necessarily imply factual material 
m contra distinction to the legal aspect of a case ‘Information is not confined 
to information as to a fact{7) but includes some cases of information as to the state 
of the law(8), e g , information that a case on a certain point of law has been decided 
by the Court in a particular way(9) or that a case has been overruled(lO) or that 
a statute had been passed which had not been brought to the attention of the 
Income tax Officer when he made the original assessment^ 1) or that a statute had 
been passed after he made the original asscssment(12), or that the Income tax 
Officer making the original assessment had overlooked a material pro\ision of this 
Act(12a) On the strength of such “information”, action may be taken under 
this section 


(4) Bhxmraj Panna Laly C I T [1957] 
32 ITR 289 Manaiedan Ttrumalpad v 
C I T [I9w5] 28 ITR 615 Anantha 
lakshmt Ammal y C I T [1955] 28 I T R 
178 I T Appellate Tribunal v Byramji 
A Co 1B46 ITR 174 Raghaialu Batau 
A Sone v C I T 1945 I T R 194 C I T 
y Lahshmana Iyer 1945 IT R 242 C 1 T 
y Sir Mahomed J usuf 1 email 1944 IT R 8 
See also Ckatturam Uonlram y C I T 
[1955] 27 ITR 709 715 (S C ) New I icloma 
Mills Co Ltd y C I T [1953] 24 IT R 
388 and Maharaja Btkram Kishore of Tripura 
v Prov of Assam 1949 ITR 220 Cf 
Stale of Bihar y Sir Kameshuar Singh 
[1952] 21 I T R 382 (where the section was 
worded differently) 

(4a) Manaifdan Ttrumalpad y C I T 
[1955] 28 ITR 616 

_ (5) Chimanram Mohlal y C I T 1943 
IT R 44 C I T y Nail 19391T P 362 
Jtamaswamy Ayyangar y C I T 19441TR 
29 C I T y Rajah of Parlakimedi 2 IT C 
104 Anglo Persian Oil Co {India) Lid y 
Cl T 1933 ITR 129 In re MuUick 1940 
“ H 236 The last two cases were cases 
of a deduction wrongly allowed in a past 
year 

(6) Commercial Structures Ltd y Briggs 
1949 ITR Suppl 30 Wilhams v Grundy s 
Trustees 1934 ITR 236 


(7) Mahabir Prasad Munna Lai y 
C 1 T 1947 ITR 393 403 In re Badar 
Shoe Stores 1946 ITR 431 

(8) Raghavalu Natdu A Sons y C I T 
1945 ITR 194 C I T y Lalshmana Iyer 

1945 ITR 242 

(9) Chatluram Uonlram y C I T [1955] 
27 I T R 709 (S C ) Maharaj Kumar Kamal 
Singh y C I T [1955] 28 ITR 242 
C I T y Lalcshmana Iyer 1945 I T R 242 
I T Appellate Tribunal y Byramji A Co 

1946 ITR 174 179 Benoy Kumar Sahas 
Roy y C I T [19*3] 24 ITR 70 affirmed 
C I T y Benoy Kumar Sahas Roy [1957] 
32 ITP 406 (SC) Cf Manaiedan 
Ttrumalpad v C I T [1955] 28 ITR 615 
The decision to the contrary of the Orissa 
HCm Ramchandra Mardaraj Deo v C I T 
[1955] 28 ITR 136 is it is submitted 
incorrect 

(10) C I T y Mahomed 1 usuf Ismail 
1944 ITR 8 15 Maharaj Kumar Kamal 
Singh y C I T [1954] 26 I T R 79 

(11) C I T v Mahomed Yusuf Ismail 
1944 ITR 8 15 IT Appellate Tribunal 
y Byramji A Co 1946 I T R 174 179 

(12) Ckatturam Uonlram y O I T [1955] 
27 11 R 709 (S C) 

(12a) The decision to the contrary in 
Dhanwatay v C I T [19o6] 29 ITR 257 
is it is submitted incorrect 
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S 34(1) Information aa to subsequent events which bring to light material circtim 
stances unknown but existing at the date of the original assessment would justify 
an additional assessment under this scction(13) 


* Income which has "escaped assessment”—Proceedings under 
xhis section to assess income which escaped charge in the relevant assessment jear 
/can only be taken jn respect of income which was chargeable in the relevant 
assessment jear In Chatturam Ilorilram \ C I T (14) the Supreme Court laid 
down that where earlier assessment proceedings had been taken but faded to 
result in a valid assessment owing to a lacuna m the law despite the chargeabdity 
of the income to tax, it would be a case of chargeable income escaping assessment 

/ Income is said to havo escaped assessment within the meaning of this section 
when it has not been charged m tne hands of the assessee in the proper assessment 
year it is immaterial that tho income was charged or included in some other 
assessment(15), or that the failure to charge the income was entirely due to over 
sight or inadvertence on the part of the Income tax authonties(16) 

Assessee s failure to fitmtsh return —If an assessee fads to furnish a return 
of bis total income as required by a public notice under see 22(1) and the income 
has not been assessed at all, proceedings may be taken under this section in a subsc 
quent year although no individual notice under sec 22(2) may have been served 
on the assessee m the relevant assessment year(17) Cl (a) of the present sub see (1) 
applies in terms to such cases Income escapes assessment where no notice under 
sec 22(2) is issued during the assessment jear and no return is filed by the assessee 
during the assessment jear a ssess ment proceedings can be initiated thereafter 

1 only by the issue of a notice under this section except m oiio casc(I8) The excep 
tiqjial case lsjwhere an assessee who has not been served with onmdiv lduaTnotfce 
under sec ^2(2)Tmnself tolunfarilyTiles a return after the evpIrj"of tbeaflsessment 
yearfI9)" m that case he may be assessed under sec 23 without’callibg in~aid this 
secfion and no notice under this sect on would be necessarj before making the 
assessment(20) If in that case a notice is issued under this section it would be 
inoperative in law(21) But if the assessee submits a return not voluntarily but in 
»response to a notice under se c 22( 2) issued after the expiry of the assessment year - 
* such a notice would be invalid and the assessment would"be vltiated(22) See 
* further flute under sec 22, Two tj pes of notice, _p«Jj33 __ 


* (13) Bhtmraj Panna Lai v C J T 

[1957] 32 ITR 289 See Gray v Lord 
Penrhyn 21 T C 252 Jitan Bam Nirmal 
Bamv C J T [1951] 191 T R 476 Cktdam 
baram Chettiar y C I T [19j 6] 29 I T P 
842 and Maltl d Sons v C I T [1957] 32 
ITR 253 Gf Bajarathma hadar v 
C I T [1956] 29 IT R 834 

(14) [1955] 27 I T R 709 Cl Laxmi Inn 
Co Ltd y C I T 5 IT C 24 C I T v 
Mehta 1935 ITR 147 and Doduorth v 
Dale 20 TC 28^ 296 

(15) See C I T v Ved Lath Singh 1940 
I TP 222 

(16) State of Bihar v Sir Kameshioar 

Singh [1952] 21 ITR 382 See farther 
ante under Income tax Officer s in 

advertence or negligence or failure to ecrnti 
Rise assessee s books p 700 

(17) C J T v Pirojbai Contractor 1937 
ITR; 33S Ooundarajulu Iyer v C 1 T 
1948ITT 391 


(18) (j Ag I T v Sultan Alt [1951] 
201 TR 432 440/1 448 

(19) Under sec 22(3) a return may be 
filed at any time before the assessment is 
made 

(20) Haralchand Malanji d Co v 
C I T 1948 ITR 119 

(21) Banchhoddas Kareondos y C I T 
[1954] 26 ITR 105 The principle laid 
down in this case is correct but the decision 
that the assessment was invalid as being 
time barred was it is submitted incorrect 
on the facts of the case The case was one 
of concealment of income and therefore 
even disregarding the notice under sec 34(1} 
the period of limitation was eight years 
under sec 34(3) as it then stood and the 
assessment was made well within that period 
The fact that the eight year period applied 
does not seem to have been brought to the 
notice of tho Court 

(22) C Ag I T v Sultan Alt [1951] 20 
IT P 432 
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Income not shown tn return —If an item of income is not charged because it is S 34(1) 
not Bhown m the return, this section would apply and the income would be regarded 
as having “escaped assessment (23) 

Income shoten tn return —This section is not confined to cases where income 
has not been returned at all It also co\crs cases where an item of income is 
included in the return made bj the assessee but is left unassessed b> the Income 
tax Officcr(24) The expression escaped assessment” is not restricted to those 
cases onl) which have not come to the notice of the Income tax Officer at all It j 
also applies to those cases where the Income tax Officer has applied his mrad but j 
erroneously decided that the income was not assessable(1) 

Income assessed tn hands of wrong person —Where income was assessed in 
the assessment year m the hands of a wrong person, proceedings may be taken in a 
subsequent year tinder this section to assess the person properly chargeable m 
respect of that income(2) But the Income tax Officer cannot, in tbc reassessment 
proceedings under this section against an association of persons assess an entirely 
different association as having actually received the income, even if the principal 
officer of the two associations is the same mdi\idual(3) 

Pending assessment proceedings —Income cannot be said to have escaped 
assessment within the meaning of this section if assessment proceedings in respect 
of that income are still pending and have not yet terminated in a final 
assessments) 

Cancellation of assessment —If there was an assessment but the 
assessment has been set aside—under sec 27 or in appeal, rev lsion or reference l 
—the Income tax Officer should, where a reassessment is competent make a fresh! 
assessment under sec 23 and not take anj proceedings under this 1 
acction(5) 


Firm’s mcome escaping assessment —If a firm had escaped assess 
ment m the relevant assessment year, proceedings may be taken against it under 
this section, even if one of its partners bad been indiv idually assessed on his share 
of the profits of that year(6) W’here profits of a firm escape assessment and the 


(23) State of Bihar v Sir Kameshwar 
Singh [19j2) 21 1T R 382 388 

(24) Madan Mohan Lai r 0 I T 1935 
ITR 438 (PB) explaining Sir Rajen 
dranath Mulerjec v C I T 1934 ITR 
71 (PC) Naxoal Kxshore Kharatti Lai v 
C I T 1936 ITR 287 Prov of Bihar v 
Khetra Mohan Kunar 1949 ITR 286 
299/300 See also Maharaj Kumar Kamal 
Singh v G I T [1955] 23 ITR 242 
Cf AnanthalaLshmi Ammal v C I T 
[19o5] 28 ITR 178 Contra Maharaja 
Bikram Kishore v Prov of Assam 1949 
ITR 220 

(1) Amir Singh Sker Singh v C I T 
1935 ITR 171 Stale of Bihar v Sir 
Kameshwar Stngh [1952] 21 I T R 382 388 
C I T v Rajah of Parlahmedi 2 ITC 
104 107 Cf Neu> J xciona Mills Co Ltd 
v C I T [1953] 24 IT R 3S8 

(2) Kunwar Bishivanath Singh v C I T 
1942 I T P 322 Madan Mohan Lai v 
C I T 1935 ITR 438 Jait-ishan Das v 


C J T [1951] 20 ITR 540 See also 
Ganesh Das v C I T 2 ITC 31C and 
C I T v Ted Lath Singh 1940 ITR 222 
Cf Sir Rajendranath Muhtrjee v C 1 T 
1934 ITR 71 (PC) (assessment of the 
person properly chargeable was still pending 
and therefore this section did not 
apply) 

(3) Mohd Eanetf v C I T [1955] 27 
ITR 447 

(4) Sir Rajendranath Mulerjee v C I T 
1934 I T R 71 (PC) Mannalal Modi v 
C I T [1956] 29 ITR 30 Lachhtram 
Basanilal v C 1 T 5ITC 114 Bunorjee 
v C I T 5 IT C 270 

(6) Lachhiram Basanilal v C I T 
5 IT C 114 This point was overlooked m 
Bum A. Co In re 19341T R 30 Cf C I T 
v Bombay Trust Corpn Ltd 1936 ITR 
323 (PC) 

(6) Taltpahgala Estate v C I T 1950 
ITR 320 Cf Rates Ram A Sons v C J T 
[1951] 19 ITR 233 
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S 34(1)1 firm is not assessed at all under acc 23, it is open to the Income tax authorities to 
| assess the partners individually under this ecettoa(7) 

After the registration of a firm is cancelled under Itulo GB an assessment may 
be made and tax levied on the firm in the status of an unregistered firm, under 
this section read with sec 23 of the Act(8) 

See further ante under sec 23(5), “Computation of registered firms income i3 
the basis of assessment on individual partners’', p 5G7 

Joint family’s income escaping assessment —If after an undivided 
Hindu family has disrupted and an order recording partition lias been passed under 
sec 23A(1), any portion of the family ’a income earned prior to partition is found to 
have escaped assessment a supplementary assessment may be made on the family 

I under this section read with sec 23 In such a case, as the Supremo Court laid down 
m lalsJiminarainJihaclqni v C 1 T (9) it is not necessary to issue the notice 
underTIus section to every member of tho family it is sufficient if tho notice is 

{ addressed to tho Hindu undivided family and served on the quondam karta for 
the position is as if tho Income tax Officer was proceeding to assess the income of 
the family in the assessment year in which the escaped income should have been 
assessed See ante under sec 25A, ‘ Assessment proceedings under sec 23 or 34 
after disruption of joint family but for pre partition period’, p G38 

Additional assessment on representative of deceased assessee — 
An assessment may be made on the representative of a deceased assessee 
under this section read with sec 24B, in respect of the income of the deceased 
which had escaped assessment See ante under sec 24B Assessment on 
representatives , p 612 

' Under-assessment ”—Revision of previous estimate of 
income —Tho view of the Rangoon High Court(lO) on the wording of the section 
prior to 1939 that if once a source of income had been assessed the matter was dis 
posed of and it could not be said that any income from that source had escaped 
assessment was it is submitted incorrect and was dissented from by the Bombay 
High Court(ll) It has m any event been superseded by the insertion of the 
expression under assessed 1 which did not occur in the section prior to the 
amending Act of 1939 1 

Where an assessment was based on an estimate, eg , a best judgment assess 
ment under sec 23(4) the Income tax Officer has the power to revise the estimate 
and make an additional assessment under this section if there are materials to show 
that the first estimate was too low and consequently the profits were under 
»assessed(12) But the Income tax Officer has no jurisdiction to reassess the income 
I of a prior year without materials to show that any income had escaped assessment 


(7) Cf Neemehand Daga v C I T 
5 ITC 206 Aryan Chettiar v C I T 
1937 IT R 600 winch were however 
decided prior to the amendment of the Act 
m 1939 when the provisions regarding assess 
ment of registered and unregistered firms 
were materially different 

(8) Aarayaao Chetly \ I T O [19<s4] 
26 ITR 310 

(9) [19 w l] 20 ITR 594 See also 
C l T v iSittiminalAan Chettiar 1947 
ITR- 430 Cf Ramaswamy Ayyartgar r 
C I T 1944 ITR 29 where the assess 
ment under sec 34 was on an individual 
member of the joint family and the family 


continued to remain joint 

(10) C 1 T v U Lu hyo 1933 ITR 

373 C 1 T v Dey Bros 1936 ITR 
209 ! 

(11) C J T v Copal \ ajinalh Manohar 

1935 ITR 372 Chtmanram MoUlal V 
C I T 19431T R 44 . 

(12) Sheik Mubarak. Ah v C 1 T 

ITP 625 Han Taj Mohammad Han 
Abdul v C I T fa ITC 240 Manohar w 
Dev Karandas v C I T 3 ITC 317 
C I T v Sundaresa Atyar 2 ITC l7j| 
See also Satyendra Mohan Roy v G I " 
4ITC 447 Cf T S T B Chettyar Firm 
■r C I r 5ITC 194 ’ 
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merely because he disagrees with Ins predecessor s estimate of the mcome{13) JfJ S 34(1) 
a deduction was wrongly allowed there would be a resulting under assessment and! 
rn^thaVeVenforf additionftl'&Bsessment raaj be “made under this section(14) 1 

“Assessed at too low a rate "—Income was found to bo assessed 
at too low a rate in the under mentioned cases(15) 


Issue of notice a condition precedent to assessment —Validity 
of notice —It is the Income tax Officer alone and no other authority 
who has the right to take action under this section to bring to charge income which 
has escaped assessment and ho has to initiate the proceedings by serving a notice 
on the assessee as indicated in sub see (1) of this section(16) This section does 
not prescribe any standard form of notice All that the section requires is that 
a notice containing all or an) of the requirements which may be included in a 
notice under sec 22(2) shall be served(17) It is not necessary to issue a separate 
notice under sec 22(2) along with a notice under this section(18) Nor need a 
fresh notice bo issued under this section by another Income tax Officer to whom 
pending proceedings are transferred(19) Sub sec (1) provides that the provisions 
of this Act apply as if the notice issued under this section were a notice issued under 
sec 22(2) Thus thirty clear da) s' time must be given to the assessee as required 
by sec 22(2) of the Act(20) and the pro\ isions of sec 63 as regards ser\ ice of the 
notice would also apply 

The is sueof a notice.under this section is a condition precedent to the validity 
of any'assessment on income which has escaped assessment or has been under 
assessed m the assessment year, and therefore if no such notice is issued(21) or if. 
the notice issued is invahd(22) the assessment would be bad m law However,] 
if an assessee, on whom no individual notice has been served under sec 22(2),] 
voluntarily makes a return after the expiration of the assessment year, the Income l 
tax Officer may proceed to make an assessment under sec 23 without having \ 
recourse to Bee 34 at all(23) See further ante under “Assessee s failure to furnish \ 
return” p 702, and under Bee 22 Two types of notice*, p 533, and ‘ Validity \ 
of notice , p 535 

It is not necessary that the notice under this section calling for a return should 
specify the item of income which has escaped assessment(24) or indicate whether it 


(13) Cktmanram Mental v C 1 T 
1943 ITR 44 G I T v Copal Vajinath 
Manohar 1935 IT P 372 G I T v 
U Lu Nyo 1933 IT R 373 C I T v 
DeyBros 1936 ITR 209 

(14) Anglo Persian Oil Co (India) Ltd 
v C I T 1933 ITR 129 In re P C 
Mulhck 1940 ITR 236 In re Bishambhar 
Lath 1942 ITR 379 T S T S Gheltyar 
Firm r C I T 5 ITC194 Amir Singh 
Sker Smgh v GIT 1935 ITP 171 See 
also C I T v Rajah of Parlahmedi 2 
ITC 104 

(15) Chotay Lai v C I T 5ITC 
466 Palamappa Chethar v C I T 4 
ITO 196 In re Lalcshmi Aaram Gadodta 
<t Co 1943 ITR 491 

(lb) Sheik Abdul Kadir Maracayar d. Co 
y C I T 2 IT C 372 

(17) In re Bum <£ Co 1934 ITR 30 
47 (notice in the form of a letter) Jawala 
Prcwadl Chobey v C I T 1935 ITR 295 


Maharaja of Patiala r C I T 1943 ITR 
202 227 

(18) I ir Bhan Bansi Lai v C 1 T 
1936 ITR 111 Bhxmraj Panna Lai v 
C I T [1957] 32 I T R 289 

(19) In re Bisheshuar Nath <t Co 1942 
ITR 103 

(20) C I T v Ramsulh Motilal [1955] 
27 ITR 54 

(21) C Ag I T y Sultan Ah [1951] 
20 I T R 432 A annehandra Mafatlal v 
C J T [1955] 27 IT R 245 Maharaja of 
Patiala y C I T 1943 ITR 202 See also 
Jaikishan Das v C I T [I9oI] 20 ITR 
540 

(22) C I T y Ramsulh Motilal [195o] 
27 IT R 54 Das <L Co v C I T [19o6] 
30 IT R 439 C I T y Pralap Singh 
Bahadur [1956] 301T R 484 

(23) Haralckand Malanji <t Co v 
C I T 1948 ITR 119 

(24) C I T y Jajan hath Mdheshicary 
[1957] 32 ITR 418 


45a 
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S 34(1) is issued undeT cl (a) or cl (b) of this sub section (25) But in the course of pro 
ceedmgs under this section the Income tax Officer should sufficiently draw the 
attention of the assessee to the case which he has to meet(25o) Fresh notices may 
be issued under this section from time to time in respect of different items of income 
which may have escaped assessment m the same year (1) 

( When a notice is given expresslv under sec 22(2) which turns out to be a bad 
notice under that section because it is out of time, it cannot be held to be a good 
notice under sec 34 when thero is no reason for supposing that the Income tax 
Officer ever considered the question whether any income had escaped assessment^) 
Waiter —The view of the Calcutta High Court is that the requirement of a 
valid notice, though a condition precedent to the validity of an assessment under 
this section can be waived(3) The Bombay High Court has taken the view in. 
C I T v JRamsukh Motilal(A) that the requirement of a valid notice, being a 
condition precedent to the assumption of jurisdiction by the Income tax Officer to 
assess under this section cannot be waived It is submitted tbat the Bombay view 
is incorrect The issue of a v alid notice is a condition precedent to a valid assessment 
'in exercise of the Income tax Officer s jurisdiction but it has no bearing on the 
question of the Income tax Officer s jurisdiction However, on the facts of 
Ramsukh Motilal s case the decision of the Bombay High Court was correct since the 
mere facts that the assessee had filed a return of income m pursuance of an invalid 
notice and had appeared before the Income tax Officer without raising any objec 
tion to the notice could not be construed as amounting to waiver, particularly 
when there was no finding that the assessee had knowledge of his legal right which 
he was alleged to have relinquished^) The question of waiver, being a mixed 
question of fact and law, must be raised before the Tribunal and cannot be raised 
for the first time before the High Court on a reference 


No duty to hear assessee at the stage of issuing notice — 
The Privy Council held in 0 I Tv Mahaliram Ramjidns( 6) that to enable the 
Income tax Officer to initiate proceedings under this section by the issue of a notice 
it is enough tbat the Income tax Officer on the information which he has before 
him and in good faith considers that he has good ground for believing that the 
assessee s profits have escaped assessment or that the section otherwise applies» 
and the Income tax Officer is not required by the section to convene the assessee 
or to ultimate to him the nature of the alleged escapement or to give him an 
opportunity of being heard before he decides to exercise the powers conferred by the 
section(7) In fact as the Allahabad High Court held m Gaya Ram Gabbu Lat v 
Cl T (8) the Income tax Officer has no right to convene the assessee and hold a 


(25) Presidency Talkies Ltd v 1 T O 
[1954] 25 I T R 447 Mukkerjee v C I T 
[1956] 30 I T R 535 

(25a) Chimanram Motilal v C I T 
1943 LT R 44 Jawala Prasad Gkabey v 
C I T 1935 IT P 295 See also Rama 
sicamy Ayyangar v GIT 1944 I T R 29 
and Maharaja of Patiala v C I T 1943 
ITR 202 232 Cf C I Tv Sundaresa 
Aiyar 2 ITC 173 and Istifa Khan v 
C I T 1042 ITR 435 

(1) Cf C I T v Lalshmana Iyer 1945 
ITT 242 

(2) Maharaja of Patiala v C I T 1943 
ITR 202 2-7 See also C Ag I T v 
Sultan Ah £19ol] 20 I T R 432 

(3) C Ag I T v Sultan Ah Gharami 


[1951] 20 ITR 432 450 

(4) [1955] 27 IT P 54 , „ 

(5) See C Ag I T v Sultan Ah OJmarM 
[1951] 20 ITR 432 450 and CII T 
Pratap Singh Bahadur [19^6] 30 IT P 48 
where filing of return and failure to onje 
were held not to amount to waiver 

also C I T v Ekbal J, Co 19451T R IM 
and Das & Co v C 1 T [1956] 30 IT K 
439 

(6) 19401T P 442 _ « 

(7) See also Kunuar Bishicanath Singn 
v C 1 T 1942 ITP 322 In re Indian 
National Tannery 1941 ITT 618 HajiA > 
Mohammad v C I T 1940 ITR 243 
In re B P Haider d Sons 1942 ITR 

(8) [19j1] 19 1 T 1 114 
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preliminary inquiry before issuing a notice under this section and the assessee is not S 34(1) 
bound at that stage to produce hi3 boohs or to gne any explanation or information 
Whole assessment cannot be re-opened— Sub sec (2) —In pro¬ 
ceedings under this section the Income tax Officer may bring to charge items of 
income which had escaped assessment other than or in addition to that item which 
had led to the issue of the notice(8a) Where an additional assessment is made 
under this section in respect of income which has escaped the tax or the full tax 
leviable, the Income tax Officer’s jurisdiction, under this section is confined to such 
income which has escaped the tax and does not extend to revismg, reopening or 
reconsidering the whole assessment^) In proceedings under this section the 
asseBsce cannot re agitate questions which had been decided in the original assess 
ment nor can the Income tax Officer make a re assessment inconsistent with the 
original assessment m respect of matters which are not the subject matters of 
proceedings under this Bection(9o) If it is once Bhown that income has escaped 
assessment, the assessee cannot resist proceedings under this section to assess it 
merely by showing that other income has been assessed at too high a figure(lO)— 
except in cases falling under sub sec (2) Beaumont, C J , said m Madhavjee 
Damodar Thaclersay v G J T (11) Under Section 34 of the Act it is income which 
has escaped assessment which can be subsequently charged and it is not open to 1 
an assessee, when charged in that way, to reopen the whole assessment and seek I 
to be allowed credit in respect of some item which has been over assessed, but on , 
the other hand it is open for an assessee to show that income alleged to have escaped ‘ 
assessment has in truth and in fact not escaped assessment but has been brought 
in under some inappropriate head ” The same view haB been taken by the Calcutta 
High Court in Satyendra Mohan Roy v C I T (12) But under the present sub 
sec (2) an assessee who has not gone m appeal or revision can claim that proceed 
mgs under sub sec (l)(b) should be dropped on his showing that ho had been assessed 
to a sum not lower than what ho would be rightly liable for even if the items alleged 
to have escaped assessment had been taken into account or the assessment or 
computation had been properly made 

If in reassessment proceedings under this section it is found that the assessee’a i 
total income is actually less than the income assessed the assessee would not 
bo entitled to ha\e the assessment revised under this section(13) or to get any 
rcfund(14), or if it is found that actually there is a loss which the assessee could have 1 
carried forward, the assessee would not be entitled to claim that the Income tax 
Officer Bhould assess the total income in proceedings under this Bection and pass an 
order under sec 24(3) notifying the loss(15) 

Time-luruts for proceedings under sub-sec (1) —Two time limits! 
hnvo to be satisfied before an assessment can be held to be \ahdly made under J 
this section The notice under sub sec (1), which initiates proceedings under this 1 
section, has to bo served, on the ass essee (and not morely„tssued)(15a) within the \ 
period of limI£a{Toh'Iaid w dO\vninrthatlub'section The assessment or reassessment I 


(8a) C I T v Jagan hath Maheshicary 
[19o7] 32 IT R 418 

(0) AojinoM Bagla v C I T 4 ITC 
472 ; 1 alaniapna Chtlhar v C J T 4 ITC 
100 Chotay Lai v C 1 T 6 ITC 4C0 
T S T S Chtllyar Firm V C I T 5ITC 
194 

ITJR 2S4 ' T T A ° Si ”^ 110571 31 
110) Per Ranlm C J Satyendra Ifohan 
Hoy y C 1 T 4 IT C. 447 
(11) 193o ITR 457 458 


(12) 4 ITC 447 followed in Jaicala 
Prasad Chobey v C J T 1935 ITR 295 

(13) Aa-nnalA Bagla v C IT 4ITC. 
472 

(14) Bee Satyendra Mohan Boy v C J T 
4 ITC 447 450 

(15) Anglo French Textile Co Ltd r 
C 1 T 1950 IT R 90C on appeal to 8 a 
(1953J 23 IT R 82 the point w« left open 

C I T 11052]22ITR 87 
(15a) C / T v Ohvrye (19>7J 31 I T R 
CS3 Aiiraiv / T O P9,0J301 TR.3SJ 
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S 34 m pursuance of such notice must be completed withm the period of limitation laid 
(1A) down in sub sec (3) If the Income tax Officer’s action does not satisfy either of 
to these time limits, the assessment would be mvahd(16) The amendments made by 
(ID) ' the Finance Act, 1956, have remo\ ed the time limit both for service of the notice 
under this Bection as well as for completion of assessment, as regards cases where 
the assessee has failed to file a return or has concealed Ins income, therefore in 
such cases proceedings under this section can now be initiated at any time and 
completed at any time 

\VheTe the notice is served within the time prescribed by sub sec (1) the 
Income tax Officer may, for the purpose of assessing income which has escaped 
assessment, rely on facta which came to his knowledge after the issue of the notice 
and after the expiry of the time limit for the service of the notice(27) 

If the assessee files an appeal against a reassessment made under this section, 
the Appellate Assistant Commissioner cannot after the time limit for making 
an assessment under this section has expired direct the Income tax Officer 
under sec 31(3)(6), to make a fresh reassessment in respect of a fresh item 
of income which was not covered by the original proceedings under this 
section(18) 


Sub-secs (1A) to (ID) Special provisions for assessments 
pertaining to war years —In Sura] Mall Mohta d Co \ Vmanam 
&zstn(19) and in Muthiah v C I T (19a) the Supreme Court held that sec 5(4) 
and sec 5(1) respectively of the Taxation on Income (Investigation Commission) 
Act, 1947 became void on the commencement of the Constitution as offending 
against Article 14 of the Constitution The first mentioned decision led to the 
insertion of sub secs (1A) to (ID) in this section by the Income tax (Amendment) 
Act 1954, with effect from the 17th July 1954 The object of these sub sections 
is to bring to tax escaped income which could no longer be charged by following the 
procedure laid down m the Taxation on Income (Investigation Commission) Act 
1947 As a result of the aforesaid decisions of the Supreme Court and its decision 
in Shree Meenakshi Mills Ltd v Visianatha Sastn(20) the Investigation Com 
mission ceased to function and the cases which had been referred to that Com 
mission and which remained to be completed were taken up under these sub 
sections 


These sub sections apply in respect of the income of only such pret ions years 
as fall wholly or partly within the period 1st September 1939 to 31st March 19-16 
and only if the escaped income of such } ear or years amounts or is likely to amount 
in the aggregate to at least one lakh of rupees Assessment of such income maj 
be made in proceedings initiated under sub sec (1A) notwithstanding the expiry 
of the time limits laid down m sub secs (1) and (3) of this section and e\en assess 
ments which had become final before the 17th July 19o4 when this sub section 
came into force may be re opened(20a) The notice under sub sec (1A) should 
hav o been issued with the previous sanction of the Central Board of Revenue on 
or before the 31st March 1956 after which date no proceedings can be initiated under 
sub sec (1A) m any case However for the assessment year 1940-41 and sun- 
sequent years a notice may still be issued at any time under sub sec (!)(&) i p those 


(10) C I T y Churye [19j7] 31 IT F 
(583 In jb Hum A Co 1011 I T P 30 
See also Cantsh Dot ▼ C I T 2ITC 316 
(17) SIvthappa Chdtvsr t C I T 1939 

^ T,£) c I T y A aunb Shah Naira* 
kLJ 1039 IT R 3-0 Cf c l T Y 


Khemehand Pandas 1933 ITB 414 (PC) 
(10) [19^4] 28 IT R 1 
(10a) [19*>C)29ITP 390 
(20) (19^4)26 1TR 713 
(’0o) SW< Ilajtndra If till Ltd y J T O 
[19j"J 32 I T R 439 
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cases -where the asseasec has failed to file a return or has concealed his income S 34(3) 
If the notice is issued under sub sec (1A) within time, the assessment may be com 
pleted at any time thereafter 

Sub sec (IB) proudes for a settlement with the Central Board of Revenue 
of cases m respect of which proceedings ha\e been commenced under sub sec 
(l)(a) or (1A) for an} of the assessment years 191041 to 194748 Sub sec (ID) 
declares the settlement to be final and conclusive as to all matters co\ered by it 

Where as a result of proceedings initiated under sub sec (l)(a) or (1A), a firm 
or association is assessed or reassessed, or a company is assessed or reassessed and 
in respect thereof an order under sec 23A is subsequently made on the company 
the income of a partner of the firm a member of the association or a shareholder in 
the compan) may be computed or re-computed under sec 35(1) within four years 
from the date of the final order passed m the case of the firm, association or com 
pany, as if it were a case of rectification of an error apparent from the record 
(sec 35(8)) 

Sub-sec (3) Time -limit for all assessments —It was in 1939 
that a time limit for completion of assessments was introduced for the first time(2l) 

The time limit was inserted in sec 34, whereas the more appropriate place would 
ha\e been sec 23 which deals with assessments m the ordinary course The timfr-j 
limitjaiddown in sec 34(3) applies Jo assessments in the ordinary course under 
scs_23 as well as to assessments under sec 23 read~with~sec"34 ' " ~ ' 

Prior to 195G sub sec (3) of~ this'section provided that ex ery assessment or i 
reassessment should bo completed within eight years from the end of tho relevant l 
assessment j car in those cases where tho asscsseo had failed to make a return or failed \ 
to disclose fully and truly all material facts necessary for his assessment In 1956 I 
the time limit was removed and now the assessment or reassessment in such cases 
may bo completed at any time In all other cases (not falling under sub sec 
(l)(o) or (1A) of this section and not being cases of concealment of income 
to which the penal provisions of sec 28(l)(c) apply) the period of limitation 
is_jjtill four years as it was before 1956, for completion of assessment under 
sec” 23“7>F"5f assessment or reassessment under sec 23 read with sec 34 Tho 
assessment has to be completed within the period of limitation, it is not 
further necessary that the order of assessment should be communicated to tho 
assessee within that penod(22) In cases falling under sub sec (1)(6) of this section, 
the notice initiating the proceedings must be issued within the period of four years 
from tho end of tho relevant assessment year, and the assessment or reassessment 
may be completed within one year from the date of the service of tho notice Thus 
a maximum extension of one year over the ordinary limitation period is granted 
in Buch cases (first Proviso) After the time limit laid down in this sab-tec* on 
has expired, no action can be taken either under this or anj other taction to za&a 
the escaped incomc(23) 


Exceptions —The second Proviso (after its amendment in 1953) an 

exception to Bub sec (1) as well as sub sec (3) The periods of UA down 

in sub Bee (1) for initiating proceedings and in Bub s<y* (3) (xdt-r of 

assessment or reassessment are subject to the following 

(a) The time limits in Bub secs (1) and (3) do jyS xvyr to in the 

assessment of, or to a reassessment tn?A° rn, iVow,/, ran rolling 

(21) Prior to 1939 an assessment could /**■! „ , »» 

b. completed *t an, tra. ,ee C I T , r, r ' L ’ UUr ’Cl? 

Nawal Atshore Kharaiti Lai 1938 ITP 61 J „ „ _ „ 

' ’ C I 7 233 
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a best judgment assessment under sec 27 or in consequence of or to give 
effect to any finding or direction contained in an order in appeal under 
sec 31 or 33, or an order in revision under sec 33A or 33B, or an order 
passed on a reference under sec 66 by the High Court(24) or under sec 
66A b) the Supreme Court {second Proviso) But the Department cannot 
call in aid the amended second Proviso to re open an assessment which had 
become final and in respect of which re assessment proceedings had 
become time barred before the 1st April 1952 from which date the 
amended second Proviso came into force(24a) The Allahabad High 
Court has held that in disposing of an appeal for one year the Tribunal 
is not competent to give directions regarding the assessment for another 
year which had become final(246) 


The second Proviso does no more than merelj remo\e the time 
limit It does not operate to relax the other requirements of sub sec (1) 
as regards the previous sanction of the Commissioner or the Central 
Board of Revenue or the amount of ‘escaped” income being at least one 
lakh of rupees which would apply even m cases falling under this Proviso 

(6) The time limits in sub secs (1) and (3) do not apply to an assessment or 
reassessment made on any person other than the assessee in consequence 
of or to give effect to any finding or direction contained in an order passed 
in appeal, revision or reference proceedings (second Proviso) Thus » 
A files an appeal against his assessment and the appellate authority 
deletes certain income on the ground that the income really belonged to 
B, a notice under sec 34(1) may be issued on B, and an assessment or 
reassessment may be made on him, at any time The valuable rights 
of limitation granted by snb secs (1) and (3) are completely lost to B as 
a result of proceedings to which he was not a party and m which ho had 
no right or opportunity whatever of being heard This part of the 
provision contained m the second Proviso has been declared void by the 
Bombay High Court as offending against Article 14 of the Constitutional 

(e) There is no time limit for initiating proceedings in cases falling under 
sub bcc (l)(a) and likewise there is no time limit for completion of 
assessment or reassessment in cases falling under sab sec (l)(a) <> r (* A ' 
or in cases to which see 28(l)(c) applies 

(d) Certain cases of assessment or reassessment on the partners of a firm the 
members of an association or the shareholders in a company m 
consequence of orders passed in assessment or further proceedings Hi the 
case of the firm association or company, arc bj tho fiction of law deemed 
to be cases of mere rectification of a mistake apparent from the record 
under sub secs (0) (7) (8) and (9) of sec 35 and arc consequently deprived 

of the benefit of the time-limits laid down in sub sees (1) and (3) of this 
section 

(e) In cases where during tbe pendency of proceedings an Income tax 
authontj is succeeded by another and tho assessee exercises lus option 
of reopening tho previous proceedings or being reheard the time taken 
in such ro-openmg or rc hearing is to bo excluded in computing the period 
of limitation under sub sec (3) of this section (sec 5(70)) 


(•() r C I T (KMJ 

;gitr r~s , , . 

Hta) I rtu-W r I Dimt lad,it 

M1MJ1 gO ITH- Cf Mukamad llfLttn * 
\m.kLAmmalT C / T fl!Ml) ITR. 


(214) JCamlopat itUtlal r / T 0 P^l 
9ITR r . . 

(*o) I'ratKar ▼ ) IhcartfU* 

pjyijro ITIt 8o7 
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Levy of penalty in proceedings under this section —See ante S 34 
under sec 28, “Penalty in proceedings under sec 34,” p 661 

Sec 35 and this section —Sec 35 deals with mistakes apparent 
from the record which can be corrected at any stage That section cannot cover 
a case where a reassessment has to be made upon the discover) that income has 
escaped assessment(l) Certain cases of assessment or reassessment are, however, 
deemed under Bub secs (5), (7) (8) and (9) of sec 35 to be cases of mere rectification 
of a mistake apparent from the record and in such cases action can be taken under 
sec 35(1) But even if a case js one of mistake which can possibly bo remedied 
under sec 35, that would not preclude the Department from taking action under 
this section for sec 35 and this section are not mutually exclusive(2) 


Burden of proof —Income cannot be held to have escaped assessment 
merely on the ipse dixit of the Income tax Officer It is for him to establish to 
has own satisfaction in the first instance, and subsequently before the appellate 
authority, that income has escaped assessment, it is not for the assessee to prove 
that the original assessment was right and that no income has escaped assessment^) 
The burden is on the Department to prove that the information on which action 
is taken under t his section was not within the knowledge of the Income tax Officer 
who made the original assessment and this burden may ordinarily be discharged 
by referring to the records of the original assessment proceedmgs(3o) 

Appeal —An assessment on “escaped” income is made under sec 23 read 
with this section and an appeal would lie against the assessment as against an 
assessment in the ordinary course under sec 23 

Reference to Court —Whether income which is sought to he assessed 
under this section has already borne tax in the original assessment is a question 
of fact(4) The Court can interfere with the finding that income had escaped 
assessment only if there is no evidence on which the Tribunal could come to that 
conclusion or if the Tribunal has misdirected itself in law(5) 


Writs of Certiorari and Prohibition —If the Income tax Officer 
has reason to believe, in the circumstances set out in sub sec (1) that income 
has escaped assessment and he honestly acts on such belief, the Court will not inter 
fere by a Writ of Prohibition with his jurisdiction to act under this section, for the 
Legislature has given him jurisdiction to determine all the facts including the 
existence of the preliminary facts on which the further exercise of his jurisdiction 
depends(6) Nor will the Court quash by a Writ of Certiorari an ordeT of assess 
ment made under this section merely because it is erroneous on points of fact or 


(1) Choicdhary Milhoo Missar v C I T 
1050 IT R 530 638 

(2) G I T x Naik 1039 IT R 362 

(3) Chimanram Motilal x G I T 1943 
ITR 44 59 C 1 T y Gopal 1 ajxnath 
Manohar 1935 ITR 372 374 Haji Ah 
Mohammad v GIT 1940 ITR 243 245 
Mtmraj Panna Lai x C 1 T [1957] 32 
ITR 289 Contra C I T v Dey Bros 
1930 ITR 209 213/4 

(3a) Sco Priyanand Prasad Singh x 
C IT [1957] 32 ITR 320 

(4) Jaicala Prasad Ghdbty x C I T 
3935ITR 295 

(6) CAimanram Motilal x Q I T 1943 
ITR 44 C I T v Gopal Vajmath Mano 
har 1935 IT R 372 C I T x Dey Bros 


1936 ITR 209 Laical Kishore Kharaiti 
Lai x C I T 1936 ITR 287 Anderton 
<L Halstead Ltd x Bmdl 16 T C 200 See 
also Sheik Mubarak Ah x C I T 1938 
ITR 625 C I T x VLuLyo 1933ITR 
373 and Laljtmal Qtrdhar Das x C I T 
[1951] 10 I T R 418 

(G) Belhi x I T O lOoO ITR CIS 
Ashola Saran x Union of India [19v»C] 
29 IT R 607 Presidency Talkies Ltd x 
I T O [1954] 251 T R 447 Rex x Bloom • 
bury Comrs (Ex parte Hooper ) 7 T C 59 64 
Queen x Special Comrs (In re Cape Copper 
Mining Co ) 2 T C 332 351/2 (CA) Cf 
Bex x Kensington Comrs 6 T C 613 (IIL.) 
Contra In re Pamjidas Mahahram 1936 
ITR 25 
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S 35 Iaw(7) The assessee’a only remedy m cases of wrong exercise of jurisdiction by the 
Income tax Officer is by way of appeal as provided by the Act(8) But if the 
Income tax Officer initiates proceedings under this section after the prescribed 
period of limitation has expired, a Writ of Prohibition would be issued by the 
Court to restrain him from taking further steps(8o) See further ante under sec 1, 
The Act is exhaustive p 5, and post under sec 67, ‘ High Prerogative Writs 
directions and orders’, p 865 


t O’It- ^5 (1) The Commissioner or Appellate Assistant Commis 

** ' sioner may, at any time within four years from the 

7 l <£*"*** of date of any order passed by him in appeal or, in the 

! case of the Commissioner, m revision under sec 

tion 33A and the Income tax Officer may, at any time within four 
years from the date of an} assessment order or refund order passed 
by him on his own motion rectify any mistake apparent from the 
record of the appeal, revision, assessment or refund as the case may 
be, and shall within the like period rectify any such mistake which 
has been brought to his notice by an assessee 

Provided that no such rectification shall be made, having the 
effect of enhancing an assessment or reducing a refund unless the 
Commissioner, the Appellate Assistant Commissioner or the Income 
tax Officer, as the case may be, has given notice to the assessee of his 
intention so to do and has allowed him a reasonable opportunity 
of being heard 

Provided further that no such rectification shall be made of 
an} mistake in any order passed more than one year before the 
commencement of the Indian Income tax (Amendment) Act, 
1939 




(2) The provisions of sub section (1) apply also m like manner 
to the rectification of mistakes by the Appellate Tribunal 

(3) Where any such rectification has the effect of reducing the 
assessment, the Income tax Officer shall make any refund which 
may be due to such assessee 


(4) Where any such rectification has the effect of enhancing 
the assessment or reducing a refund the Income tax Officer shall 
serve on the assessee a notice of demand in the prescribed form 
specifying the sum payable, and such notice of demand shall he 
deemed to be issued under section 29, and the provisions of this 
Act shall apply accordingly __ 


(7) Lata Laehhman Data Layar in re 
ft9521 22 ITR 418 Ragutji Buxji 
Latlairala v O / T (1957] J2 ITR 
692 

(8) Lola Lachhman Bass Layar In re 
[1952]22ITR 418 Felht v 1 T O 1950 


I T P 618 Rex v Bloomsbury Comrs 
parte Hooper) 7 T C 59 , 

(8«) Prashar v Yatantsen Du>ari<uuu 
[19o6] 29 ITR 857 Madhailal Srndhoo 
v Uurlar [1956] 30 ITR 332 Liwat v 
J T O [1956] 30 1 T R 381 
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(5) Where m respect of any completed assessment of a partner S 35 
in a firm it is found on the assessment or re assessment of the firm or on 
any reduction or enhancement made in the income of the firm under 
section 31, section 33, section 33A, section 33B, section G6 or section 
GGA that tlio share of the partner in the profit or loss of the firm has not 
been included in the assessment of the partner or, if included, is not 
correct, the inclusion of the share m the assessment or the correction 
thereof, as the case may be, shall be deemed to be a rectification of 
a mistake apparent from the record within the meamng of this 
section, and the provisions of sub section (1) shall apply thereto 
accordingly, the period of four years referred to in that sub section 
being computed from the date of the final order passed in the case 
of the firm 

J (G) Where the excess profits tax or the business profits tax 
payable by an assessee has been modified in appeal, rev ision or any 
other proceeding, or where any excess profits tax or business profits 
tax has been assessed after the completion of the corresponding 
assessment for income tax (whether before or after the commence¬ 
ment of the Indian Income-tax (Amendment) Act, 1953), and in 
consequence thereof it is necessary to re compute the total income 
of the assessee chargeable to income tax, such re computation shall 
be deemed to be a rectification of a mistake apparent from the record 
within the meaning of this section, and the provisions of sub section 
(1) shall apply accordingly, the period of four years referred to in 
that sub-section being computed from the date of the order making 
or modifying the assessment of such excess profits tax or business 
profits tax 

Explanation —For the purposes of sub section (6), where the 
assessee is a firm, the provisions of sub section (5) Bhall also apply as 
they apply to the rectification of the assessment of the partners of the 
firm 

C (7) Where the assessment of a company in whose case an order 
under section 23A has been made js modified in appeal, revision or 
any other proceeding or the order under section 23 A is cancelled, or 
varied, and in consequence thereof it is necessary to re-compute the 
total income of the shareholders, such re computation shall be 
deemed to be a rectification of a mistake apparent from the record 
within the meaning of this section, and the provisions of sub-section 
(1) shall apply thereto accordingly, the period of four years referred 
to m that sub-section being computed from the date of the final 
order passed in the case of the company % 
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35 (8) Where, as a result of ’proceedings initialed under clause (a) 

of sub section ( 1 ) or under sub section ( 1A) of section 34 ,— 

[а) a firm or an association of persons is assessed or re assessed, or 

(б) a company is assessed or re assessed and in respect thereof 
an order under section 23A is subsequently made, 

and the Income tax Officer concerned is of opinion that it is necessary 
to compute or re compute the total income of a partner in the firm or a 
member of the association of persons or a shareholder m the company, 
as the case may be, the Income tax Officer may proceed to compute or 
re compute the total income and determine the sum payable on the basis 
of such computation or re-computation as if the computation or re- 
computation is a rectification of a mistake apparent from the record 
within the meaning of this section, and the provisions of sub section 
(1) shall apply accordingly, the period of four years specified therein 
being reckoned from the date of the final order passed in the case of the 
firm, association or company, as the case may be 

(9) Where the Income-tax Officer is satisfied that the income lax 
payable by a company on its profits and gains out of which the company 
has declared a dividend, has not been paid within three years after the 
financial year m which the dividend uas declared, the amount of income 
tax which a shareholder of the company is deemed himself to hate paid 
in respect of such dividend under section 49B, or the amount for which 
credit is due to him under sub-section (5) of section 18 in respect of such 
dividend, shall be deemed to have been urongly computed, and the 
Income tax Officer may, notwithstanding anything contained m this Ad, 
proceed to re compute such amount by reducing it in the same proportion 
as the amount of income-tax remaining unpaid by the company bears to 
the amount of income tax payable by it on such profits and gams, as if 
the re computation is a rectification of a mistake apparent from the 
record within the meaning of this section, and the provisions of sub 
section (7) shall apply accordingly, the period of four years specified 
therein being reckoned from the date on which the period of three years 
aforesaid has expired 

/ (10) Where, m any of the assessments for the years beginning 

' on the 1st day of April of the years 1948 to 1955 inclusive, a rebate 
of income-tax uas allowed to a company on a part of its total income 
' JL under clause (i) of the proviso to Paragraph B of Part I of the relevant 
^ Schedules to the hnance Acts specifying the rates of tax for the relevant 
year, and subsequently the amount on uhich the rebate of income tax 
teas allowed as aforesaid is availed of by the company, wholly or partly, 

I for declaring dividends in any year, the amount or that part of the 
I amount availed of as aforesaid, as the case may be, shall, by reason of 
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I the rebate of income tax alloived to the company and to the extent to S 
/ which it has not actually been subjected to an additional income tax in 
/ accordance with the provisions of clause («) of the proviso to Paragraph 
B of Part I of the Schedules to the Finance Acts above referred to, be 
deemed to have been made the subject of incorrect relief under this Act, 
and the Income tax Officer shall re compute the tax payable by the com¬ 
pany by reducing the rebate originally alloued, as if the re computation 
is a rectification of a mistake apparent from the record vnthm the 
meaning of this section and the provisions of sub section ( 1) shall 
apply accordingly, the period of four years specified therein being 
reckoned from the end of the financial year in which the amount on 

V which rebate of income tax was allowed as aforesaid was availed of by 
the company wholly prjoarily for declaring dividends 
( 1 l? At^-^Tlbepresent sub secs (8), (9) and (10) were substituted by the 

Finance Act, 1956 with effect from the 1st April, 1956 for the following sub 
sec (8) 

"(8) Where as a result of proceedings initiated under sub section (1A) of 
section 34— 

(a) a firm or an association of persons is assessed or re assessed or 
(6) a company is assessed or re assessed and m respect thereof an order 
under Bection 23A is subsequently made, 
and the Income tax Officer concerned is of opinion that it is necessary to com 
pute or re compute the total income of a partner in the firm or a member of the 
association of persons or a shareholder in the company, as the case may be but 
such computation or re computation cannot be made by reason of the time limit 
specified in sub section (1) of section 34 having expired, the Income tax Officer 
may notwithstanding the expiry of the time limit aforesaid, on his own motion 
and after giving notice to the assessee of his intention so to do and after giv ing 
him a reasonable opportunity of being heard, proceed to compute or re-compute 
the total income aB if the computation or re computation is a rectification of a 
mistake apparent from the record within the meaning of this section , and the 
provisions of sub section (1) shall apply accordingly, the period of four years 
specified in sub Bection (1) being computed from the date of the final order passed 
in the case of the firm, association or company as the case may be” 


Rectification —This section has limited application It enables recti 
fication to be made of any mistake apparent from the record, by the Appellate 
Tribunal the Commissioner the Appellate Assistant Commissioner and the Income 
tax Officer, either on their own motion or when such a mistake is brought to their 
notice by a party to the proceedmgs(9) 

The power of rectification is given to the Appellate Tribunal and the 
Appellate Assistant Commissioner m respect of proceedings m appeal before 
them The Income tax Officer may rectify any mistake apparent from the record 
of any assessment or refund proceedings The Commissioner has also the power ♦ 
to rectify any mistake apparent from proceedings in revision under sec 33A but j 
apparently not from proceedings in revision under sec 33B The amending Act 
of 1948 which inserted sec 33B givmg powers to the Commissioner to revise orders 1 
prejudicial to the interests of the Revenue omitted by an oversight to insert a l 
reference to Bee 33B in this section 


35 


(9) Stdhramappa Andannappa t C 1 T [19o2] 21 ITP 333 
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S 35 Rectification may be made under this section not only of a mistake in a final 
order but also m any part of the record or proceedings in the case But it must be a 
case of a mistake ” and the mistake must bo "apparentfrom the record (10) The 
'record” consists not~merely"of the aisessment order but includes all proceedings 
and materials on which the assessment is based(lOa) A clerical or arithmetical 
mistake would amount to a mistake apparent from the record(ll) If in making 
an assessment or a demand for tax the Income tax Officer overlooks the fact that 
the registration of a firm has been cancclled(12), or that a particular date does not 
fall in the relevant accounting }car(13), that would be an error apparent from the 
record The Andhra Pradesh High Court has held that even o\ erlooking a man 
datory provision of law which leaves no option or discretion to the taxing authority 
would amount to an error apparent from the record(13o) But a decision on a 
debatable point of law or failure to apply the law to a set of facts which remain to 
be investigated cannot be corrected by way of rectification(I36) If an Income tax 
Officer not concerned with the case has been impleaded as the respondent to an 
appeal before the Tribunal the mistake may be rectified by the Tribunal under 
this section by substituting the name of the Income tax Officer really concerned(H) 
But the Income tax authorities or the Tribunal cannot, under this section revise 
or review their order generally(15) or reconsider their conclusion on the facts of the 
case(16) The power conferred by this section is not confined to mere rectification 
of the mistake apparent from the record but extends to passing all consequential 
'orders(17) 

Rectification under this section must be of a mistake which is a mistake in the 
light of the law in force at the time when the order sought to be rectified was passed 
If, however subsequently legislation comes with express retrospectne effect what 
is a mistake in the light of such retrospective legislation may be rectified under this 
section because, applying the well established principle that full effect must be 
given to the statutory fiction and it should be carried to its logical concluston[io) 
it is the amended law which must be held to have been in force at the time when 
the order sought to be rectified was passed The contrary proposition laid down 
by the Bombay High Court in Bombay Dyeing & Alfg Co Ltd v Venkatachalam 
(19) requires, it is submitted reconsideration 


If the order of rectification results in 
of demand need be served on the 
been paid it must be refunded to the 


reducing the assessment no fresh notice 
and if any excess tax has already 
(sub sec (3)) When any assessment 


(10) Arvxnd Majatlal v I T O [1957] 
32 IT R 350 ( apparent from the record 
distinguished from apparent on the face 
of the record ) Thnkamp Jiwan Das v 
C J T 1 IT C 406 (assessee deliberately 
misguided tho Department and afterwards 
applied under this section for rectification 
of the mistake Held this section had 
no application) 

(10«) Anind Majatlal v I T O [1957] 
32ITR 350 Ilabibullah v I T O [1957] 
32ITR 369 

(11) Jessa Pam r Cl T 2 ITC 
342 

(12) <7 / T x Khemchand Bamdat 1938 
1TB 414 426 (PC) 

(13) Sidkramappa Andannappa v 
C I T [1952] 21 ITR 333 

(13a) iftfco I enlatappaiah r I T O 
[1957] 32 IT R 274 


(135) Asoka Textiles Ltd v J T ® 
[1956] 29 IT R 672 Paramesicaran Pula* v 
J T O [1955] 28 I T R 885 

(14) C 1 T r Yodh Bag Bhalla [1953] 
23ITR 371 

(15) C I T y Seiugan 1948 IT 

G6 A soka Textiles Ltd v I T 0 [1956] 
29ITR 672 

(16) Sidkramappa Andannappa V 
GIT [1952] 211T R 333 Paramesieara " 
Pillai v I T O [19„5] 28 I T R 885 

(17) Sidkramappa Andannappa v 

C I T [19o2] 21 IT R 333 

(18) bee State of Bombay v Panauraag 
1 1 nayak Ckaphalkar 1953 S C P 773 778 9 
(SC) 

(19) [19o4]2CITP 298 

(20) Municipal Board Agra v G I T 
[1951] 19 IT R 63 
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is enhanced or refund reduced by the order of rectification, the assessee must be S 35 
served with a notice of demand under sub sec (4), and the provisions of the Act 
would applj to such a notice of demand as if it were issued under sec 29 Before 
an order of rectification is made which enhances the assessment or reduces the 
refund, the assessee must be given a reasonable opportunity of being heard (first 
Proviso to sub sec (1)) 

Limitation —Action under sub sec (1) can be taken only within four 
years from the date of the order of assessment or refund or order in appeal or 
revision, as the case may be(20o) 

Sub-secs (5) to (10) Cases “ deemed ” to be cases of rectifica¬ 
tion of mistake —Sub secs (5), (6) and (7) were inserted by the Income tax 
(Amendment) Act 1953 with effect from the 1st April 1952 These sub sections 
do not apply to assessments completed before the 1st April 1952(206) Sub sec (8) 
was inserted by the Income tax (Amendment) Act 1954, with effect from the 17th 
July 1954, and was substituted by the Finance Act 1956 These sub sections 
deal with cases of assessment or reassessment of income which are deemed to be 
cases of rectification of a mistake apparent from tho record though in reality they 
are not so 

Sub secs (5) (7) and (8) deal with assessment or reassessment on the partners 
of a firm, the members of an association or the shareholders m a company as a 
result of assessment or further proceedings by way of appeal, revision or reference 
taken m the case of the firm, association or company(21) Such assessment or re 
assessment may be done under sub sec (1) as if it were a case of rectification 
within four jears from the date of the final order in the case of the firm 
association or company In such cases the benefit of the time limits for 
assessment or reassessment laid down m sub secs (1) and (3) of sec 34 cannot be 
claimed 


Sub sec (6) deals with the re-computation of income for the purpose of assess 
ment under this Act, entailed by an assessment to excess profits tax or business 
profits tax or modification thereof in appeal, revision or other proceeding sub 
sequent to an assessment under this Act 

Sub sec (9) provides that where a company having declared a dividend out 
of taxable profits fads to pay any part of the tax on such profits within three years 
after the financial year m which the dividend was declared, the credit given to a 
shareholder for the income tax payable by the company may be reduced by an 
order of rectification under this section Sub sec (9) does not further provide as 
it should have prov ided, that the amount by which the net dividend is mcreased 
by way of grossing up under sec 16(2) should likewise be reduced Sub sec (10) 
provides for rectification of a company s assessment m cases where the company 
having enjoyed rebate of income tax (under any of the Finance Acts of 1948 to 
1955) on that part of its profits which was not utilised in declaration of dividends, 
subsequently avails of such profits for declaring dividends 


Appeal and reference to Court —From an order of the Income tax 
Officer under this section no appeal lic3 to the Appellate Assistant Commissioner 
(22) As regards the question wHefheF'ti'"farther"appeal’ lies -to-the Tribunal 


(20a) Habibullah r l T O [1957] 32 
ITR 369 

(205) Aanumarlapudt Lalshmtnarayana 
Chetty v / T O [1956] 29 IT R 419 
Habtbullah v I T O [1957] 32 ITR 369 


(21) Sco Ram Parshad Rand Lai v 
C B R [1956] 29 ITR 423 

(22) C I T v I elltngm Sounder •£- 
Bros [19o3] 24 IT R 166 
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Ss or a reference to the High Court, see ante under Bee 30, ‘Refusal to admit 
35-37 appeal ’ pp 671 2, and post under sec 66, ‘ Reference only from order under 
sec 33(4) p 839 

When the Appellate Tribunal makes an order under this section for rectification 
of a mistake in an order passed by it under sec 33(4) no reference to the Court 
lies from such an order of rectification, and the period of limitation for a reference 
from the origmal order should be computed as commencing from the date of 
service of the original order and not of the order of rectification passed under this 
section{23) Likewise an order of rectification under this section reducing the 
assessment does not affect or extend the period of limitation for an appeal(24) 

36 Tax to be calculated to nearest anna —Omitted by sec 3 
of the Finance Act, 1957 (5 of 1957) 


5T\6j 


iv 


37 (1) The Income-tax Officer, Appellate Assistant Com 

missioner, Commissioner and Appellate Tribunal 
JSffi tvn* Zneometax shall, for the purposes of this Act, have the 
same powers as are \ested in a Court under the 
Code of Civil Procedure, 1908 (5 of 1908), when trying a suit m 
respect of the following matters, namely — 

(а) discovery and inspection , 

(б) enforcing the attendance of any person, including any 
officer of a banting company , and examining him on oath, 

(c) compelling the production of bools of account and other 
documents, and 

(d) issuing commissions 

(2) Subject to any rules made m this behalf, any Income tax 
Officer specially authorised by the Commissioner m this behalf may ,— 

(i) enter and search any building or place where he has reason to 
believe that any books of account or other documents which 
in his opinion will be useful for, or relevant to, any proceeding 
under this Act may be found and examine them, if found 

(it) seize any such boohs of account or other documents or place 
marts of identification thereon or mate extracts or copies 
therefrom, 

(in) male a note or an inventory of any other article or thing found 
in the course of any search under this section which in his 
opinion will be useful for, or relevant to, any proceeding 
under this Act, 

and the provisions of the Code of Criminal Procedure, 1898 (5 of1898), 
relating to searches shall apply so far as may be to searches under this 
section ___ 

mi C I T v Sevugan 194B ITR (24) Municipal Board Agra v C / T 

CITY 3 odh Hag Bhalla [1953] 23 I T K [19ol] 19 I T R 63 

3"1 
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( 3 ) Subject to any rules made in this behalf, any authority S 37 
referred to in sub section (1) may impound and retain m its custody 

for such period as it thinks fit any books of account or other docu¬ 
ments produced before it in any proceeding under this Act 
Provided that an Income-tax Officer shall not— 

(а) impound any books of account or other documents without 
recording his reasons for so doing, or 

(б) retain m his custody any such books or documents for a 
period exceeding fifteen days (exclusive of holidays) 
without obtaining the approval of the Commissioner 

uM) aerefor 

(4) Any proceeding before any authority referred to in this 
section shall be deemed to be a judicial proceeding within the mean¬ 
ing of sections 193 and 228, and for the purposes of section 196 of 
the Indian Penal Code (45 of 1860) 

Amendment —The present section was substituted by the Finance Act, 

1956 with effect from the 1st Apnl, 1956, for the following section 
‘ 37 Power to tale evidence on oath, etc — 

(I) The Income tax Officer Appellate Assistant Commissioner Com 
missioner and Appellate Tribunal Bhall, for the purposes of this Chapter, have 
the same powers as are vested in a Court under the Code of Civil Procedure, 

1908 (V of 1908), when trying a suit m respect of the following matters namely — 

(a) enforcing the attendance of any person and examining him on oath or 
affirmation 


(6) compelling the production of documents, and 
(c) issuing commissions for the examination of witnesses 
and any proceeding before an Income tax Officer, Appellate Assistant Com 
missioner, Commissioner or Appellate Tribunal under this Chapter shall be 
deemed to be a judicial proceeding* within the meaning of sections 193 and 
228 and for the purposes of section 196 of the Indian Penal Code (XLV of 1860) 


(2) Subject to any rules made in tbis behalf, any authority referred to in 
sub section (1) may impound and retain in it3 custody for such period as it 
thinks fit any boohs of account or other documents produced before it m any 
proceedmg under this Act 

Provided that an Income tax Officer shall not— 

(а) impound an} books of account or other documents without recording 
his reasons for so doing or 

(б) retain in his custody any such bookB or documents for a period exceed 
mg fifteen days (exclusive of holidays) without obtaining the approval 
of the Commissioner therefor 


Sub-sec (1) Quasi-judicial powers and functions —Tbs 
section gives certain powers of a Court of law to the Income tax Officer, the Appel 
late Assistant Commissioner, the Commissioner and the Appellate Tribunal 
Though these authorities do not strictly act as Courts of law, it is clear from this 
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S 37 section that they act in a quasi judicial capacity and ought to conform to the more 
elementary rules of judicial procedure(25) See ante under sec 23, "Quasi judicial 
inquiry ” p 548 

( Prior to 1956, the section empowered the Income tax authorities and the 
Tribunal to issue commissions only for the^cxammation of witnesses it did not 
empower them to issue any commission for the examination of boohs(l) Under 

I the present section they can issue a commission for any purpose for which a civil 
Court may issue a commission to examine any person, to make a local investigation 
and to examine accounts (See secs 75 to 78 and Order XXVI of the Code of 
Civil Procedure) 

Sub sec (4) in terms declares that any proceeding before any authority referred 
to in this section(la) shall be deemed to be a judicial proceeding for the purposes of 
sec 196 of the Indian Penal Code(2) and also within the meaning of secs 193 and 
228 of that Code 


An Income tax Officer is a "Revenue Court” within the meaning of els (b) and 
(c) of sec 195 of the Code of Criminal Procedure(3) He is also a ‘tribunal’ within 
the meaning of sec 135(2) of the Code of Civil Procedure and therefore a person is 
exempt from arrest under civil process while he is on his way to appear before an 
Income tax Officer in compliance with a notice issued by that Officer under sec 
23(2) of this Act(4) 


Sub-sec (2) Powers of search and seizure —This sub section which 
was inserted by the Finance Act 3956, empowers an Income tar Officer specially 
authorised by the Commissioner m this behalf, to enter and search any budding or 
place where he has reason to believe that any relevant books of account or other 
documents may be found to seize them and to make an inventory of any other 
article found m the course of search which may be useful for any proceeding under 
this Act The provisions of the Code of Criminal Procedure relating to searches, 
apply so far as may be to searches under this section 


Sub-sec (3) Power to impound and retain books and 
documents —This sub section which was inserted by the Income tax (Amend 
ment) Act 1953 gives power to the Income tax Officer, the Appellate Assistant 
Commissioner the Commissioner and the Tribunal to impound and retain in their 
custody for such period as they think Jit any books of account or other documents 
produced before them in any proceeding^) Thus there is no limit to the period 
for which the retention may continue The powers are unrestricted in the case 
of all the authorities except the Income tax Officer whose powers are subject to 
two restrictions (a) he must record his reasons for impounding books of account 
or other documents and ( b) if he desires to retain in his custody any such books or 
documents for a period exceeding fifteen days (excluding holidays) he must obtain 
the approval of the Commissioner for that purpose _ 


(2o) Dmshaw Darashaio Shroff v C 1 T 
1943 IT R 172 177 

(1) Bhncam Sahai v C I T 193G 
ITR 22- 

(la) rnor to the amendment in 19o6 
this provision was expressed in narrower 
terms and enacted that any proceeding 
tinder lh is Chapter Bhall be deemed to bo a 
judicial proceeding 

(2) The contrary view taken in Lai 
Mohan Poddar v King Emperor 2 ITC 
428 prior to the amendment of thi3 section 
in 1930 is obsolete 


(3) Baditshar AalA v Amolak Ram Amm 
Chand A. Co 1933 ITR 9 In re Punam 
chand Maneklal ILR 38 Bora 642 (F B ) 
Cf Merchant Flour Mills Co Lid v C I T 
1937 ITR 459 

(4) basheshar A alh v Amolak Ram Amm 
Chand A. Co 1933 ITR 9 

(5) Pragdas Mathuradas v I T O 19o0 
ITR 757 761 where it was held that the 
Income tax authorities have no power to 
detain books of account produced before 
them has been rendered obsolete by tho 
amendment of the section in 1953 
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| ^3> 38 Tlie Income-tax Officer or Assistant Commissioner may, S 38 

Information 0 * ®* for the pUTpOSeS of thlS Act,- 

(1) require any firm, or Hmdu undivided family to furnish 
him with a return of the members of the firm, or of the 
manager or adult male members of the family, as the case 
may be, and of their addresses , 

(2) require any person whom he has reason to believe to be 
a trustee, guardian, or agent, to furnish him with a return 
of the names of the persons for or of whom he is trustee, 
guardian, or agent, and of their addresses , 

(3) require any assessee to furnish a statement of the names 
and addresses of all persons to whom he has paid in any 
year rent, interest, commission, royalty or brokerage, or 
any annuity not being an annuity taxable under the head 
“Salaries,” amounting to more than four hundred rupees, 
together with particulars of all such payments made , 

(4) require any dealer, broker or agent or any person con¬ 
cerned in the management of a stock or commodity 
Exchange to furnish a statement of the names and addresses 
of all persons to whom he or the Exchange has paid any 
sum in connection with the sale, exchange or transfer of a 
capital asset, or on whose behalf or from whom he or the 
Exchange has received any such sum, together with partic¬ 
ulars of all such payments and receipts , 

(5) require any person, including a banking company or any 
officer thereof, to furnish information m relation to such 
points or matters , or to furnish statements of accounts and 
affairs verified in the manner specified by the Income-tax 
Officer or the Assistant Commissioner giving information 
m relation to such points or matters , as, in the opinion of the 
Income tax Officer or the Assistant Commissioner, will be 
useful for , or relevant to, any proceeding under this Act 

Return of particulars —A bank would be bound to furnish a return 
under this section even as any other person(6) Power to require a bank to furnish 
statements of accounts is now specifically conferred on the Income tax Officer 
the Appellate Assistant Commissioner and the Inspecting Assistant Commissioner 
by sub sec (5) which was inserted by the Finance Act 1956 Failure on the part 
of the assessee to furnish the return or information called for under this section is 
punishable as an offence under sec 51(c) Rule J9. prescnhe<rthft forms of return of 
particulars to bo furnished under this section(7) 

(6) See Alt Gen v National Prounctal (7) See V ol II Bit 2 pp 191 and 205 

Bank Ltd 14 T (X 111 w 

46a 
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39 The Income tax Oftcer or Assistant Commissioner, or 
power to inspect the an y P erson authorised in writing m this behalf 
register of members of by the Income tax Officer or Assistant Commis 
sioner, may inspect and, if necessary, take copies, or 
cause copies to be taken, of any register of the members, debenture 
holders or mortgagees of any company or of any entr) in such 
register 



CHAPTER V 

4 ^ Liability m Special Cases 

\l°U) ^40 (i) Where the guardian or trustee of any person being 

a minor, lunatic or idiot (all of which persons are 
andagenu* trnsteea hereinafter m this sub section included m the 
term “beneficiary*’) is entitled to receive on behalf 
of such beneficiary, or is in receipt on behalf of such beneficiary of, 
any income, profits or gams chargeable under this Act, the tax shall 
be levied upon and recoverable from such guardian or trustee, as 
the case may be, m like manner and to the same amount as it would 
be leviable upon and recoverable from any such beneficiary if of full 
age or sound mind and m direct receipt of sucb income, profits or 
gains, and all the provisions of this Act shall apply accordingly 


p()) 0 )) (2) Where the trustee or agent of any person not resident 
in the taxable territories and not being a minor, lunatic or idiot 
. (such person being hereinafter m this sub-section referred to as a 
beneficiary) is entitled to receive on behalf of such beneficiary, or is 
'*>[ ) in receipt on behalf of such beneficiary of, any income, profits or 
gains chargeable under this Act, the tax, if not levied on the bene 
w / ficiary direct, may be levied upon and recovered from such trustee 
or agent, as the case may be, in like manner and to the same amount 
as it would be leviable upon and recoverable from the beneficiary 
if in direct receipt of such income, profits or gams, and all the pro¬ 
visions of this Act shall apply accordingly 


Assessment on representatives —Vicarious liability ofagents for 
non-residents —This section provides for assessment on the guardian or 
trustee of a minor lunatic or idiot, and on the trustee or agent of a non resident 
m respect of income m which the guardian, trustee or agent has no beneficial 
interest and which he receives or is entitled to receive on behalf of the 
incapacitated person or the non resident The idea obviously is to facilitate the 
collection of tax Executors administrators and heirs of deceased persons are 
similarly liable to assessment in their representative capacity under sec 24B 
while sec 41 deals with assessments on Conits of "Wards receivers and trustees | 
generally 

The vicanous liability of agents in respect of income belonging to their non 
resident principals is dealt with by sec 40(2) as well as sec 42(1) It has all along 
been the policy of the Legislature m regard to income tax to keep aloof as far as 
possible from questions of title and to confine itself as far as possible to questions 
of administration Money within India is taxed where it is most conveniently 
found and though it is pnma facte in the hands of its owners in a vast number of 
cases it is otherwise(I) 

Secs 40 and 41 are enabling sections —Secs 40 and 41 are enabling? 
sections t e the Department can, if it so chooses take steps under these sections I 
to assess the trustee or other representative^) or it may assess the beneficiarv V 


{!) See Archer Shea v Baker 11 TC 
749 770 (H L ) Wilhami v Sinner 7 T C 
387 411 (HL) Dubajh s Executors v 


C I T [19al] 19 ITR 182 189 (SC) 
(2) Saldhana yC/TGITC 114 
117 
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S 40 direct In s ec . 40(2) the, words ' if not levied on the beneficiaryjiirect’ clearly 
indicate the option giv cn to the Department TiFthiTmatfer Similarly, sub sec (2) 
of sec 41 which deals with assessments on Courts of V> ards trustees and others 
provides in terms that nothing in that section shall prcv ent the direct assessment 
of the beneficiary But such a provision is conspicuous by its absence in sec-_40(l), 
raising a presumption thatnn the generality of cases under see 40(1) the Legislature 
did not contemplate anj direct assessment on a minor lunatic or idiot but only on 
the trustee or guardian of such incapacitated person where such trustee or guardian 
| is available But if the incapacitated person has no trustee or guardian(3), or if 
Ithe trustee or guardian is non resident m India and cannot be got at(4) the assess 
unent may be made direct on the incapacitated person 

The Bombay High Court observed in Saifudin Alimohamcd v C I T (5) that 
in cases where guardians or trustees carry on business, it is the option of the Depart 
ment to assess them directly under sec 10 without recourse to sec 40(1) or 41(1), 
at the rates applicable to the total profits of the business —so as to deprive the 
tax payer of the benefit of sec 40(1) or 41(1) under which the assessment has to he 
‘ in the like manner and to the same amount” as it would be on the beneficiaries 
directly, ie on the basis of the portion of assessable profits falling to the share of 
each beneficiary and the individual rates of tax applicable separately to the total 
income of each beneficiary These observations were obiter since the assessment 
in the Bombay case was under sec 40 and they require reconsideration It is 
submitted that when a case falls within Bee 40(1) or 41(1) and the entire income is 
distributable among certain beneficiaries m determinate and known shares, the 
assessment on the trustees guardians or others even in respect of profits assessed 
under Bee 10 can only be on the basis contemplated by these sections viz ‘ m the 
like manner and to the same amount as the assessment would be on the benefi 

I cianes directly The language of secs 40(1) and 41(1) is mandatory, and in any 
r event if a case appears to be governed by either of two provisions it is clearly the 
} Tight of the assessee to claim that he should be taxed under that one which leaves 
1 him with a lighter burden (6) Secs 40 and 41 are enabling sections m the sense 
that they leave the option with the Department to tax either the beneficiaries or the 
representatives but they are not enabling in the sense that it is the option of the 
Department to make an assessment on the representatives on a more onerous 
3 basis than that enjoined by these sections 

Secs 40 and 41 are not exhaustive —Secs 40 and 41 are merelf 
machinery sections and do not affect the incidence of taxation under secs 3 ana * 
which are the charging sections(7) Sections merely providing a machinery tor 
collection of a charge which is imposed in general terms elsewhere cannot restrict 
the attachment of the charge being m aid and not in derogation of it ’ (8) Secs 4 
and 41 are not exhaustive of cases where trustees are liable to charge in respect o 
the income received bj them on behalf of the beneficiary(9) As Viscount Cave sai 
m Williams v <Swyer(10) even apart from the special provisions contained m tne 
Act there are many cases in which a trustee in receipt of trust income m&> 
chargeable with the tax upon such income For instance a trustee carrying QQ a 


(3) Rex v A eiemarlet Comrs (Ex parte 
Huxley) 7 T C 49 (C A ) 

(4) Cf Archer Shec v Baker 11 TC 749 
(H L ) and A elson v Adamson 24 T C 36 

(5) [1954J2jITR 237 

(6) C I T v Bosotta Bros Ltd 1940 
ITR 41 48 (FB) 

17) Hot- TrutvC I TSJTC8 
15/16 Saldhana v C I T GlTC J14 
Inro/ > ro6yna5adiS'lKd/’aml9361TR 114 


(8) I R v Countess of Longford 1ST C 
573 608 620 (H L) Tischler r Aptnorj* 
2 T C 89 94 Werle d Co v Colqvhoun 
2 T G 40- 

(9) Str Cummbhoy Ebrahtm Baroneicy 
Trust v C I T 1934 ITR 148 153 (PC) 
Hot Trust v C I T 5 I T 0 8 See also 
Reid s Trustees v I It 14 1 C 51- 5-1 


(10) 7TC 387 411 (HL) 
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trade for the benefit of creditors or beneficiaries a trustee for charitable purposes, S 40(1) 
or a trustee who is under an obligation to apply the trust income in satisfaction of 
charges or to accumulate it for future distribution, appears to come within this 
category and other similar cases may be imagined The fact is that, if the Income* 

Tax Acts are examined, it will be found that the -person charged icith tax ts neither 
the trustee nor the beneficiary as such, but the person in actual receipt and control oj 
the income which it 19 sought to reach The object of the Acts is to secure for the 
State a proportion of the profits chargeable and this end is attained (speaking 
generally) by the simple and effects e expedient of taxing the profits where they 
are found If the beneficiary receives them he is liable to be assessed upon them 
If the trustee receives and controls them, he is primarily so liable If they are 
under the control of a guardian or committee for a person not sut juris or of an 
agent or receiver for persons resident abroad, they are taxed in his hands (11) 

These principles would apply with equal force under this Act(12) and they underlie 
the provisions of secs 40, 41 and 42 

Thus apait from the provisions of secs 40 and 41, m Sir Curnmbhoy Ebrahim 
Baronetcy Trust v C I T (13) the income employed by the incorporated body of 
trustees of a Baronetcy trust in maintaining a BinLing fund and a rfipair fund and m 
defraying outgoings, as well as the balance of income paid by them to the Baronet 
as the beneficiary, was held by the Privy Council to be assessable in the hands of the 
corporation of trustees Similarly, though the case did not fall within secs 40 and 41 
as they stood then, it was held in Hotz Trust v C 1 T (14) that where the trustees 
carried on a business under a testamentary trust the assessment m respect of the 
business profits should be made not on the beneficiaries in respect of their individual 
net shares of the profits but on the trustees as an “association of persons”(15) 
within the meaning of the charging section sec 3 “For it is obvious that, if 
what goes to each beneficiary every year only can be taxed, much of the income 
acquired by the business will altogether escape taxation, and that the income 
received by the beneficiaries is not the true assessable income as many of the 
expenses incurred by the trustees, which would be paid out before the distribution 
takes place would not be admissible under the Act (16) Again uhero a trustee! 
was m actual receipt and control of the income of a farm held in trust for non 1 
charitable purposes he was held to be assessable in respect of such income(17) 


Sub-sec (1) Guardians or trustees of minors, lunatics or 
idiots —This sub section makes the guardian ot trustee of a minor lunatic or 
idiot chargeable to tax in respect of the income which he m his capacity as such 
guardian or trustee receives or is entitled to receive on behalf o! the beneficiarv 
it is immaterial whether the beneficiary is resident or non resident in India It is 
equally immaterial whether the guardian is a de facto guardian or a dejurc guardian 
Even where a guardian is appointed by the Court, the case would fall under this 
section and not the next(18) 


(11) Seo also Archer Shee v Baler 11 
T C 749 770 (II L ) In re Probynahad Stud 
Farm 103C IT It 114 126 and C I T v 
Abubaler Abdul Bchman 1939 I TJ» 139 
14S oyemiled on another point in C I T 
v Ikvan Knshna Kuhore 1941 ITR 095 
(PC.) 

(12) Dubashs Fxteutora v C 1 T 
[1951] 19 ITR 1S2 1S9 (SC) lloU Trust 
r C I T 5TTC8 16 In re Prohjnabad 
Stud Farm 1936 ITR 111 

<!3) I934ITR.14S 

(14) 5 IT C 8 10 followed in Saldhana 


v C 1 T 0 ITC 114 (1J1) which is 
commented on post p 727 n (9) 

(15) For the meaning of the expression 
association of persons see ante under 

eee 3 pp 67 70 

(16) boo alio Williams v Ssrujcr 7 TC 
337 417 (II L.) and Fry v Shi sis Trustees 
6TC 5S3 

(17) In re Pnbynabad Stud Farm 1036 
ITR 114 

(18) Satfvdm Altmohamed r C I T 
[1954] 25 ITR. 237 Seo tho comment 
on this ease ante p. 721 
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The tax is levied upon and recoverable from the guardian or trustee in the 
hie manner and to the same amount as it would be leviable on and recoverable 
from the beneficiary but for the disability 

Under sec 3 the tax is chargeable m respect of the total income of “every 
individual” The word “individual” includes a minor or a person of unsound 
mind(19) The scheme of sec 40(1) is that in the case of such an incapacitated 
person the tax should be recovered, generally speaking not from such individual 
but from his guardian or trustee See further ante under “Secs 40 and 41 are 
enabling sections,”^ 723 

Where executors have fully administered or cleared the estate and hold it 
merely as trustees for the residuary legatee who is a minor, they would be assessable 
under this section(20) See further ante under sec 24B Income of legal represents 
tive from the estate-—Executor carrying on business—Specific and residuary 
legacies ” p 614 

i If the guardian of a minor is entitled to receive, or is m receipt of income on 
f behalf of the minor, the guardian would be chargeable under this sub section even 
; if he does not control or hold the property from which the income is derived(21) 

1 A deity is not a minor and the shebait is not its guardian The shebait is only the 
manager of the deity, and therefore this section has no application to the case of a 
shebait(22) 

‘ 1 In the like manner and to the same amount ’ ’—The trustee 
or guardian under this section is liable to tax in the like manner and to the same 
amount ’ as the beneficiary In other words, the liability of the trustee or guardian 
is co extensive with that of the beneficiary and m the assessment on the trustee 
or guardian all such exemptions deductions and abatements should be given as 
the beneficiary would have been entitled to in case of direct assessment(23) The 
trustee or guardian is also entitled to claim a refund where the total income 
pf the ward or beneficiary justifies such claim(24) Thus the interposition of 
the trustee does not affect, generally speaking, the incidence of tax on the 
beneficiary(25) 

Where the beneficiary is not liable to tax at all in respect of certain income 
there would be no liability to tax on the trustee or guardian in respect oi that 
lncome(l) If income from investments is received abroad by a beneficiary who 
is non resident m this country, he would not be chargeable m respect of that income 
under this Act merely by reason of the fact that the investments stand m the 
names of trustees who are resident here and under whose mandate the income is 
paid direct to the beneficiary abroad Since the beneficiary would not be charge 
able m respect of such income, the trustees would not be chargeablo either in respec 
thereof(2) Conversely, if the beneficiary is a resident in this country and is eo 
titled to income arising from a foreign trust estate held by foreign trustees h® 
would nevertheless be chargeable m respect of such mcome(3) and since t e 
bcneBcmry, unlike the trustees would be resident in this country the assessmeo^ 


(10) Of Rex v \eumarlet Comrs (Ex 
parto Huxley) 7 T C 49 54 (C A ) 

(.0) See P G Jlulhct v C 1 T 193S 
ITU 200 209 (PC) Cf Lola Shanlar 
Shahs Lstale r C IT 1945 ITR 500 
509/10 

(21) Drummond v CotUns 6 TC 525 

(22) Jtvar Gopal Jew v C 1 T 19^0 
1TB *743 

(23) II iIItarn r Singer 7 TC 3S7 
411/-(HI-) 


(24) I R v Dewar 16TC 84 03 (HL) 

(25) Cf Archer Shee v BaUr UTC 
749 (II L ) and A elson v A damson 24 1 o 
30 40 

(1) Reid s Trustees v I R 44 TO 
51- 525 Kelly r Rogers 19 T C 692 713 
(C A ) 

(2) Hi lhams t /Singer 7 TC 387 
(II L.) 

(3) Archer Shee r Baler II TC 719 

(H M 
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in such a case may conveniently be made on tbe beneficiary dorect(4) or on bis S 40(2) 
guardian m this country m case tbe beneficiary is a mmor(5) 

If, as frequently happens, the entire income accruing to the trustees is not 
passed on to the beneficiary but administration charges and expenses are paid or 
a capital debt is discharged out of the trust income, the entire trust mcome would 
be assessable in the hands of the trustees and not merely the net mcome which 
reaches the beneficiary, just as the entire income would have been assessable in 
the hands of the beneficiary if he had been m direct receipt of such income(6) J 
If a beneficiary has no present beneficial right to any part of the income of the| 
trust hut has only a contmgent interest, the trustees would be assessable in respect! 
of the trust income even though the beneficiary’s total mcome might be below the V 
mi nim um taxable Iimit(7) for in such a case no part of the trust mcome can be \ 
held to be the mcome of the beneficiary(8) 

Where a business is inherited by the widow and minor children of the_deceased 
owner and the*"widow“cameiTon the business on behalf of herseli and of her minor 
children as their guardian or trustee, the business profits cannot be taxed in her 
hands as if she wore the sole owner of the business or as if she and her minor children 
constituted an association of persons She should be assessed on the basis of the 
portion of assessable profits falling to the share of each beneficiary and the mdividnal , 
rates of tax applicable separately to the total income of each beneficiary(9) An 1 
assessment on guardians carrying on a business inherited by minor children should, 
be made on the same baais(lO) Similarly, where the guardian or trustee does not 
carry on any business but merely receives mcome on behalf of wards or beneficiaries, 
the incomes of the various wards or beneficiaries cannot be added together, but each | 
must he separately assessed either directly or through the guardian or trustee(ll) j 
See, further post under sec 41, “Measure of representative’s liability— In * 
the like maimer and to the same amount,’ ” p 731 

Sub-sec (2) Trustee or agent of a non-resident —This sub 
section m terms contemplates the option of the Income tax authorities to tax either 
the non resident direct or to tax the trustee or agent of the non resident m cases 
m which the trustee or agent is entitled to receive or is m receipt of, mcome on 
behalf of the non resident The substantive vicarious liability of an agent to be 
assessed m respect of the mcome of a non resident is imposed only by this sub 
section and sec 42(1) A person through whom the non resident is m receipt of 
mcome may be Berved by the Income tax Officer with a notice under sec 43 of 
his intention of treating him as an agent and such a person may be assessed under 
this section read with section 4(l)(o) which makes receipt in India a ground of 
chargeability(12) The liability of the agent of a non resident assessed as such \ 
agent is personal and not conditional upon his having in hand funds of the l 


(4) See Archer Skee v Baker ibid and 
Nelson y A damson 24 T C 36 

(5) See Drummond y Collins C T C 525 
(HL) 

(6) See Reid g Trustees y I It 14 T C 
512 523 Atktn y Macdonald g Trustees 
3 T C 306 I R T Dewar 16 T C 84 04 
(HL) and Hot Trusts Q 1 T 6ITC8 
16 

(7) I R Y Detrar 16 T C 84 (HL) 

(8) I R y Blackwell Minor s Trustee 10 
TC 235 

(9) The decision to the contrary in 
Saldhanav C I T 61 TC 114 (FB) which 
came prior to the amendment of Bee 40 in 
1941 is it is submitted no longer good law 


Cf Uabibur Rahman y O I T 1945 IT R 
189 and Mazumdar Receiver Trigunait Bros 
Estate y C I T 1947 IT R 484 which 
arose under sec 41 and Lala Shankar Shah g 
Estate y C I T 1945 IT R 500 

(10) £ai/udi» Alimohamed y C I T 
[19o4] 25 IT P 237 See the comment on 
this case ante under Sees 40 and 41 are 
enabling sections p 723 

(11) Saldhano y C I T 6ITC 114 
118/9 (F B) 

(12) Turner Morrison <b Co Ltd y 
C I T [1953] 23 ITR 152 162 (SC) 

C I T y Raghava Reddi [1956] 29 I T R 
929 
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Ss *non resident principal(I3) (See further post under sec 43, ‘Principles regulating 
40-41 (the appointment and liability of agents’, p 748) Where the non resident can be 
got at, e g, on his occasional visits to this country, there may be no need to have 
Recourse to this section(14) In such a case, if the assessment has been made on 
[the prmcipal direct it cannot afterwards be made on the agent The wording of 
[this sub section may be contrasted with that of sec 41(2) under which even after 
[the tax has been assessed on the trustees it may be recovered from the 
beneficiary 

I Where the assessment is made on the agent under this sub section it must be 
m the like manner and to the same amount as it would be upon the non resident 
prmcipal See the note ante under sub sec (1) In tbe like manner and to the 
! same amount, * p 726 


, (i; 

i, tff 






41 (1) In tbe case of income, profits or gains chargeable 

under this Act which the Courts of Wards, the 
out s o a e c ^dmimstrators-General, the Official Trustees or 
any receiver or manager (including any person whatever his desig 
nation who in fact manages property on behalf of another) appointed 
by or under any order of a Court, or any trustee or trustees appoint¬ 
ed under a trust declared by a duly executed instrument in writing 
whether testamentary or otherwise (including the trustee or trustees 
under any Wakf deed which is valid under the Mussalman Wakf 
Validating Act, 1913), are entitled to receive on behalf of any person, 
the tax shall be levied upon and recoverable from such Court of 
Wards, Administrator-General, Official Trustee, receiver or manager 
or trustee or trustees, in the like manner and to the same amount 
as it would be leviable upon and recoverable from the person on 
whose behalf such income, profits or gams are receivable, and all the 
provisions of this Act shall apply accordingly 

Provided that where any such income, profits or gams or any 
part thereof are not specifically receivable on behalf of any one 
person, or where the individual shares of the persons on whose behalf 
they are receivable are indeterminate or unknown, the tax shall be 
levied and recoverable at the maximum rate, but, where such persons 
have no other personal income chargeable under this Act and none 
of them is an artificial juridical person, as if such income, profits 
or gains or such part thereof were the total income of an association 
of persons 

Provided further that when part only of the income, profits 
and gains of a trust is chargeable under this Act, that proportion 
onlj of the income, profits and gams receivable by a beneficiary 
from the trust which the part so chargeable bears to the whole 
income, profits and gams of the trust shall he deemed to hav e been 
deriv ed from t hat part _ 

(13) rtunlelt v \arayan Para* A ram (14) T uchhr r Apthorpe 2 TC 89 

Tullu 1 1 T C 1 93 
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(2) Nothing contained in sub section (1) shall prevent either S 41(1) 
the direct assessment of the person on whose behalf income, profits 
or gains therein referred to are receivable, or the recovery from 
such person of the tax payable in respect of such income, profits or 
gams 

Sub-sec (1) Assessment on Courts of Wards, trustees, recei¬ 
vers, and others —Where income is receivable on behalf of any person by 

(а) the Court of Wards, 

(б) the Admimstrator General, 

(c) the Official Trustee, 

(d) any receiver or manager appomted by or under any order of a Court, or 

(e) any trustee or trustees appomted under a trust declared by a duly exe 
cuted instrument in writing whether testamentary or otherwise, and 
including any trustees appomted under a Wakf deed which is valid under 
the Mussulman Wakf Validating Act 1913, 

an assessment may be made and the tax levied upon the Court of Wards or the 
other persons enumerated abo\e in the like manner and to the same amount as 
the tax would be leviable upon and recoverable from the beneficiary 

The expression “income, profits and gams” m this section relates to all mcome 
which reaches the hands of a trustee or receiver whether it is from investments in 
Becunties and immoveable properties(15), or from a business which the trustee or 
receiver as such conducts on behalf of the beneficianes(16) 

The section is an enabling section —See ante under sec 40, p 723 


Executors and trustees —Section is not exhaustive —This section 
applies to trustees appointed under a trust declared by a duly executed mstru 
ment in writing, whether testamentary or otherwise This section deals with 
trustees m general while sec 40(1) deals specially with trustees for minors 
lunatics and idiots(17) A deed of trust executed by a debtor for the benefit 1 
of the general body of creditors is covered by this section(18) 

A mere executor as such is not a trustee after he has fully administered and, 
cleared the estate and ceased to be an executor he may become a trustee for certain! 
purposes(19) Where the executors pay an amount to a legatee, not in discharge 
of any trust but m the course of administration of the estate this section would non 
apply m respect of the amount so paid o\er to the legatee(20) But if the executors 5 
purchase and hold securities for the purpose of giving the interest thereon by way 
of annuity to a beneficiary as directed by the will, they may after the estate is 
administered, become trustees for the beneficiary in respect of such investments 
and the interest thereon may become taxable m their hands under this section (21) 


(15) Sir Cummbhoy Ebrahim Baronetcy 
Trust y C 1 T 1934 IT It 148 (P a) 

(16) Harendra Kumar Roy e Estate v 
CJT 19441TR 6S Ilabibur Rahman v 
C I T 1945 IT R 189 I T Appellate 
Tribunal v Shn Radka Hadho Trust 1946 
LT R 470 Mcuumdar Receiver Tngunait 
Bros Estate v 0 I T 1947 ITR 4S4 
Seo also Saifudtn Ahmohamed v O 1 T 
[1054]2„ITR 237 Cf UotzTrustY GIT 
5ITC 8 

(17) Cf Saijudin Ahmohamed v C I T 
[1954] 25 IT R 237 


(18) C J T v Butt s Trust 1942 I TR 
477 

(19) Asit Kumar Ghose y C Ag I T 
[1952] 22 IT R 177 Dubash s Executors 
v C I T 19481 TR 90 affirmed on another 
point [1951] 19 IT R 182 (S C) Raghavalu 
Kaidu <t Sonsv GIT 1950 IT R 787 
SeealsoP C Mulhclv GIT 193SITR 
206 200 (PC) 

(20) Dubash s Executors v O I T supra 
Raghavalu A aidu <L Sons y <7 I T supra. 

(21) Dubash s Executors y C I T supra 
at 9S 
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Official Assignee and liquidator —•'When upon an insolvency the S 41(1) 
property of the insolvent becomes vested m the Official Assignee, an assessment 
may be made on the Official Assignee m respect of the income derived from the 
property(8) A company in liquidation is a “company” within the meaning of 
sec 3 and the Income tax authorities are entitled to call upon the liquidator of 
the company which is bemg wound up to make a return of the company’s mcome(9) 

The liquidator may be included in the word ‘manager ’ used in this Bection but 
since an assessment may be made direct on the company in liquidation, it would not 
be necessary to have recourse to this section(lO) 


Measure of representative’s liability —"In the like manner and 
to the same amdunt "—This section, like the preceding one provides that 
the tax should be levied on the trustee or other representative in the like 
manner and to the same amount ’ as it would be leviable upon the beneficiary 
In other words the measure of the liability of the trustee or other representative 
under this section is the liability of each beneficiary the assessment should be at 
the individual rates of tax applicable separately to the total income of each 
beneficiary 

"Where a person carries on a business on behalf of an estate of which he has, 
been appointed the receiver by an order of the Court, the parties who have! 
a beneficial interest m the business do not constitute an “association of 1 
persons’ (11) The assessment may be made separately on each party having a l 
beneficial interest in the business or, an assessment may be made under this section ) 
on the receiver not as the principal officer of an association of persons but as the 
representative of the parties and the tax should be levied upon the receiver only 
to the same amount as it would be leviable upon and recoverable from each of the 
beneficial owners separately(12) Similarly, where a business is earned on by the 
mutawalh of a Wakf comprising several beneficianes the mutawalh is taxable on 
the basis of the profits falling to the share of each beneficiary and not on the footing 
of all the beneficiaries constituting an association of persons(13) 

Where a deed of trust is executed by a debtor for the benefit of the general 
body of creditors the income would be received by the trustees on behalf of the 
general body of creditors and therefore the tax should be lev led on the trustees as 
representmg the general body of creditors and not as if the debtor was the 
beneficiary under the trust(14) 

See, further, under sec 40, “In the like manner and to the same amount ” 
p 726 ante 


Earned income relief —Where a trustee carries on a business on behalf of the ■ 
trust estate the beneficiary would not bo entitled to any relief in respect of “earned I 
income the reason bemg thatthTbenefiCiary himself tloes not carry on the business | 
ancTtherefore his income does not fall within the definition of ‘ earned income ’(16) \ 
Since the tax is levied on the trustee ‘to the same amount as it would be leviable' I 


(8) In to Official Assignee for Bengal 1937 
ITR 233 The question whether the case 
fell within sec 41 as it then stood was left 
open. 

(9) C I T v Official Liquidator Agra 
Spg A JFr? Jfitt* 1934 IT It 79 

(10) C I T x Official Liquidator Agra 
Spg A TTrg Mills 19341 T It 79 S4 

(11) For the meaning of tho expression 
association of persons see ante under 


sec 3 Association of persons pp G7 70 

(12) .ifa umdar Receiver Tngvnait 
Bros Estate x C I T 1947 IT It 484 
C IT x Court Receiver [1957J 31 IT It 885 

(13) Uahbur Rahman x C I T 1D4» 
I Tit ISO 

(14) C I T x Dutt* Trust 1942 I Tit 
477 

(15) See sec. 2(6\A) and sec 15A 
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S 41(1) Although executors are not covered by this section, the income received by them 
from the estate would be assessable in their hands under the general charging 
section(22) See further ante under sec 24B, “Income of legal representative from 
the estate —Executor carrying on business —Specific and residuary legacies ”, p 614 
As regards application of the income of the estate by executors, see ante under 
sec 3, ‘Application of income and its diversion by overriding title,’ pp 90 5 

The section is expressly made applicable to trustees or mutawallia appointed 
under a valid Wakf deed(23) 

Prior to the amendment of this section m 1941, the section did not apply to 
testamentary trusts(24) At present the section applies to testamentary as well 

I as non testamentary trusts, but the trust must be one which is declared ^yj^3uly 
executed instrument in writing The section does not applj k to oral trusts But 
the section is not exhaustive of cases where trustees are liable to charge in respect 
jof income received by them on behalf of beneficiaries, and therefore the trustee 
(of an oral trust who is in actual receipt and control of the trust income, would 
( apart from this section, be assessable in respect of such income under the general 
'charging sections(25) Similarly, a body of trustees, incorporated or otherwise 
appointed under a statute, would be chargeable to tax in respect of the trust in 
come(l) See further, ante under sec 40, ‘ Secs 40 and 41 are not exhaustive ’ 

• p 724 

( Where there_are more trustees than one, they may be assessed as anassociation 
of persons(2), thouglT the tax must be levied on them to the same amount as it 
w6uld be leviable upon the beneficiaries, subject to the provisions contained in the 
Provisoes to sub sec (1) But persons appointed merely to manage property 
which is bequeathed to and tests in legatees who are mmors cannot be regarded 
as either executors or trustees and cannot be taxed as if they constituted an 
association of persons to whom the income be!onged(3) * 


* Receiver and manager —Only those recen ers and managers fall witbm 

* this section who are appointed by or under any order of a Court(4) Where there 
8 is an order of a Court appointing the co owners of an estate to be managers m 

accordance with an agreement entered mto between the parties such managers 
are not appointed by or under an order of the Court to manage the estate on 
behalf of another as required by this section(5) The fact that one of the parties 
is a minor and therefore the law requires the Court to give leave to the guardian 
to enter into a compromise on behalf of the minor does not alter the position^ 

■ A receiver cannot be assessed in respect of the income of a year prior to nia 
I appointment(7) _ 


(22) Asti Kumar Ohose v C ig I T 
[1952] 22 ITR 177 Forbes v Sec of 
State 1 I T C 8 See also P C Mulltci y 
C I T 1938 ITR 206 (P C) 

(23) See Babibur Rahman v C I T 
1945 ITR 189 and C I T v Jamal 
Mohamad Sahib 1941 I T R 375 

(24) J T AppeUate Tribunal y Shrt 
Tadha Madho Trust 1946I TJR 470 C I T 
y Venlcataehalam Chettiar 1944 ITR 261 

(25) In re Probynabad Stud Farm 1936 
ITR 114 

(1) Sir Cummhhoy Ebrahim Baronetcy 
Trust y C I T 1034 ITR 143 
(PC) 

(2) Betz Trust v C I T 5 ITC 8 
C 1 T y AbulaLer Abdul Rthman 1639 


ITR 139 145/6 overruled on another 
point mC I T y Deioan Krishna Kunore 
1941 IT P 695 (PC) C 1 T v Ibrahim}* 
Balcimji 1940 ITR 501 See ante under 
see 3 Association of persons p 
(7) si w 1 7* 

(3) Lola Shankar Shahs Estate y Oj.t s 

1945 ITR 500 „ . 

(4) See Ma umdar Receiver Trm na, \ 
Bros Estate y C 1 T 1947 ITR 484 and 
1 R y Thompson 20 T C 422 

(5) Ktshardeo Chamna y C l T 1939 
ITR 394 (PC) 

(6) Jamulabdeen Sahib y C J T 1944 

ITR 285 , _ 

(7) Aeit Kumar Chose y C Ag I t 
£1952] 22 ITR 177 
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Official Assignee and liquidator —When upon an insolvency the S 41(1) 
property of the insolvent becomes vested in the Official Assignee, an assessment 
may be made on the Official Assignee in respect of tho income derived from the 
propert}(8) A company m liquidation is a ‘company” within the meaning of 
sec 3 and the Income tax authorities are entitled to call upon the liquidator of 
the company which is being wound up to make a return of tho company’s income(D) 

The liquidator may be included in the word “manager” used in this section but 
since an assessment may be made direct on the company in liquidation, it would not 
be necessary to have recourse to this Bection(lO) 

1 Measure of representative’s liability —"In the like manner and 
to the same amount "—This section, like the preceding one provides that 
the tax should bo levied on tho trustee or other representative in the like 
manner and to the same amount” as it would be leviable upon the beneficiary 
In other words, tho measure of the liability of the trustee or other representative 
under this section is the liability of each beneficiary tbe assessment should be at 
the individual rates of tax applicable separately to the total income of each 
beneficiary 

Where a person carries on a business on behalf of an estate of which he has. 
been appointed the receiver by an order of the Court, the parties who have! 
a beneficial interest in tho business do not constitute an “association of 1 
pexsons”(ll) The assessment may he made separately on each party having a l 
beneficial interest in the business or an assessment may be made under this section ) 
on the receiver, not as the principal officer of on association of persons hut as the 
representative of the parties and the tax should be levied upon the receiver only 
to the same amount as it would be leviable upon and recoverable from each of the 
beneficial owners separately(12) Similarly, where a business is carried on by the 
mutawalli of a Wald comprising several beneficiaries, the mutawalli is taxable on 
the basis of tbe profits falling to the share of each beneficiary and not on the footing 
of all the beneficiaries constituting an association of persons(13) 

Where a deed of trust is executed by a debtor for the benefit of the general 
body of creditors, the income would be receded by the trustees on behalf of the 
general body of creditors and therefore the tax should be levied on the trustees as 
representing tho general body of creditors and not as if the debtor was the 
beneficiary under the trust (14) 

See, further under sec 40 “In tho like manner and to the same amount,” 
p 726, ante 

Earned income relief —Where a trustee carries on a business on behalf of the * 
trust estate, the beneficiary would not bo entitled to any relief in respect of “earned l 
mcome ” the reason being thatlft^b'enefi&ary himself -does not carry on the business 1 
and therefore his mcome does not fall within the definition of ‘ earned mcome ’ (15) i 
Since the tax is levied on the trustee “to the same amount as it would be leviable” I 


<8) In re Official Assignee for Bengal 1937 
IT R 233 Ihe question ■whether the case 
fell within sec 41 as it then stood was left 
open 

(9) O I T v Official Liquidator Agra 
Spg A Wig Mills 1934 IT R 79 

(10) G J T v Official Liquidator Agra 
Spg A Wvg Mills 19341T R 79 84 

(11) For the meaning of the expression 

association of persons see ante under 


sec 3 Association of persons pp 67 70 

(12) Ma~vmdar Eecener Tngunaxt 
Bros Estate v G I T 1947 ITR 484 
C I T v Court Eecener [1957] 311T R 885 

(13) Habibur Bahman v G I T 1945 
ITR 189 

(14) C I T v Dull s Trust 1942 ITR 
477 

(15) See sec 2{6AA) and sec 15A 
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41(1) | on the beneficiary t he t rustee would also be deprived of any earned income relief 
^where the assessments 'made on him under this section(16) " " 

First Proviso to sub -sec (1) Indeterminate shares of bene¬ 
ficiaries —As noted above, the basis of assessment on the trustees and 
other representatives mentioned m this section is that laid down in the substantive 
part of sub sec (1) tie, that the tax should be levied upon the representative in 
the like manner and to the same amount as it would be leviable upon the beneficiary 
Tbe first Proviso mentions two exceptional cases where the above bas*s of assessment 
does not prevail In cases in which 

(а) the income or any part thereof is not specifically receivable on behalf 
of an} one person or 

(б) the individual shares of the beneficiaries are indeterminate or 
unknown(17). 


-the tax is leviable on and recov erable from the representatives at the maximu m rate 
Ilf the settlor does not choose to define clearly the specific and individual shares of 
the beneficiaries, the assessment must be at the maximum rate(18) If a part 
5>f the income is ’Specifically receivable on behalf ''of any one person or on 
(behalf of beneficiaries whose individual shares are determinate and known, and the 
/other part of the income is not so receivable, it is only the latter part of the income 
(which is liable to tax at the maximum rate under this Proviso and not the former 
}part(19) This Proviso goes on to provido that where the beneficiaries (who<o 
(individual Bharcs are indeterminate or unknown) have no other personal income 
chargeable under this Act and none of them is an artificial juridical person the 
| assessment is not to be made at the maximum rate but as if the income were the 
total income of on association of persons. 


( If it is in the discretion of the trustee to distribute among the beneficiaries 
the income of the trust m such proportion as he pleases(20) or so much of the income 
as ho pleascs(21) or if it is in the discretion of tbe shebait to alter the shares of the 
[ deities in the income from the dedicated properties(22) the shares of the benefi 
l cianes would be indeterminate and the first Proviso would come into operation 
( entailing an asse^ment at the mvnmum rate "Where the trust is to accumulate 
'the income for a class of beneficiaries who have not vet been ascertained or who 
'are not even ascertainable in a gntn rear the income would not bo specifically 
(receivable on behalf of anv one person and therefore the assessment would have to 
be at the maximum rate under the Proviso(23) ‘hrailsrlv if the objects of a 
trust are inter aha a Dharvmshala or a Sadavart{21) or the political advancement 
if Indiv(25) the beneficiaries would bo wholly indeterminate and unknown 
fcml the income would not be specifically receivable on behalf of any one person 
IJut where a trust or endowment wns created vesting properties m pc'eml 
deities whose shares were no* defined in the deed it was held that their /hares i cere 


(16) Fry r ,U 0 TT 

and X /*»«?*” v " TC 131 

(1*) Jfali jrw.ywM y t IT (1931} 
13 I T I 17" di-wnllnj; from ) I *r#»y 
y C 1 7 1914 ITK. *»I4 
T r**t" <•/ P‘, t r C IT (I AVI] 

J5ITI m 

MS) I»f ftanU. Ag t -J- 1 1 r C / T 

1915 IT II f»1 3H 

(19) rf tr, t t 

c t r it i 410 

1*0) F*ti-i r 


r I T toil IT I C3 |r»r y C 1 T 
IJ!5 I T It 4M. 

|*» r C / T flM) 

70 I T H. 1 ~ 

(?.) J'owIj'mu (In T C t 7 (W 11 
JO I T I*. 37 

(73) lj^jre r C / 7 

1915 I TIL-IS Cf Attyr r+trtW Tt 
CS "IS (t-A ) 

fl) No*/ r typist Tnl**»tr *»*'♦ 
Jl/aiW 7r+1 1915 I T IL 4"0 4”fi. 

(—i) 7 m) 

7n.« I are 
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equal in law tn the absence of any express provision on the point in the deed, and Ss 
Bince the shares were determinate in law, the Proviso did not apply and the trustee 41-42 
was assessable at the rato applicable to ihq^individual,.income of each of the 
deitics(l) 

In another case where ft trust was creatod for tho benefit of tho settlor s “family, 
children and descendants” who were to take the income “simultaneously and in 
equal shares,” and tho Tribunal found as a fact that the beneficiaries numbered 
twenty four in all, it was held that the shares were known and determinate and the 
Proviso did not apply(2) 

‘Where tho shares of the beneficiaries are indeterminate, the tat would have/ 
to bo levied on tho trustees at tho maximum rate under tho Prov iso even if the total/ 
income of tho trust is below the minimum taxable limit(3) 

This Proviso does not apply for tho purposes of super tax(4) The result is I 
not to exclude tho charge of super tax altogether in the case of income falling under 1 
this Proviso but only that the maximum rate of super tax is not applicable under \ 
this Proviso to stfcli incomc(5) ~ 

Second'Proviso to sub-sec (1) Non-taxable portion of trust 
income —Tho second Proviso enacts that when part only of the trust income is 
chargeable under this Act, the beneficiary’s share of the income should be taken to 
be derived proportionately from tlio chargeablo and non chargeable portions 
of the trust income, and should be assessed accordingly in tho hands of the trustee 


Sub-sec (2) Direct assessment on beneficiaries —This sub 
section in terms provides that the liability of the representative under this section 
does not preclude a direct assessment on tho beneficiary(G) or the recovery from 
the beneficiary of the tax payable in respect of the income Thus the Department} 
has tho option to assess cither the trustee or the beneficiarj (7) Even after ant 
assessment has been made on tho trustee the tax, if not recovered from him may! 
be recovered from the beneficiary(8) See further ante under sec 40, “Secs 40 and | 
41 ore enabling sections," p 723 ’ 

If a trust fails as a charitable trust and there is a resulting trust in favour 
of the settlor the income would be received by the trustees on behalf of the settlor 
as the beneficiary and the taxing authorities would be justified in including that 
income in the total income of the settlor(9) 


VnO; 


42 (1) Ail income, profits or gams accruing or arising, 

. Income deemcd to whether directly or indirectly, through or from 
v/iUccnw or wise within n,ny business connection in the taxable territories, 
[, * torUa or through or from any property in the taxable 

^ territories, or through or from anj asset or source of income in the 


'«!*■ 

[lb 


(1) Jyolxshwan Kahmala y C 1 T 
1946 I T R 703 C I T v Pul in Behan 
Bey [1951] 20 IT R 314 0 1 T v Asha 
lata Dt i» £1951] 20 IT R 320 Vtsheshuar 
Singh v C I T [1951] 19 IT R 622 
C 1 T y Bhtm Chandra Ghosh [1956] 30 
I T R 46 See also Jogesioar Naram Deo 
\ Ram Ckund Dvtl 23 I A 37 

(2) Habibur Rahman v C I T 1945 
ITR 189 

(3) Arur r C J T 1945 ITR 465 
480 This point was raised bat not decided 
ui -/ T Appellate Tribunal r SAri Radha 
Madho Trust 1940 IT R 470 


(4) See see 58(1) 

(5) Official Trustee of Jl e<l Bengal y 
C 1 T [1954] 261 TR 410 

(6) See Uamabai Mehta y C I T 1948 
ITR 116 

(7) Mazumdar Receiver Trigunmt Bros 
Estate y C I T 19471 TR 484 

(8) The language of this sub section may 
be contrasted with that of sec 40(2) which 
suggests that once the tax is levied on a 
non resident it cannot be recovered from his 
agent or trustee 

(9) Dwarkadas Bhtmji y C I T 1948 
ITR 160 
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S 42 taxable temtones, or through, or from an) money lent at interest 
and brought into the taxable temtones m cash or m hind or through 
or from the sale, exchange or transfer of a capital asset in the taxable 
temtones, shall be deemed to be income accruing or arising ivithin 
the taxable temtones, and uhere the person entitled to the income, 
profits or gams is not resident in the taxable territories, shall be 
chargeable to income tax either in his name or in the name of his 
agent, and in the latter case such agent shall be deemed to be, for all 
the purposes of this Act, the assessee in respect of such income tax 

Provided that where the person entitled to the income, profits 
5 or gams is not resident in the taxable territories, the income tax 
so chargeable may be recovered by deduction under any of the 
provisions of section 18 and that an) arrears of tax ma) be recovered 
also m accordance with the provisions of this Act from any assets of 
the non resident person which are, or ma) at any time come, within 
the taxable territories 

Provided further that any such agent, or any person who appre 
hends that he may be assessed as such an agent, may retain out of 
^J any money payable by him to such non resident person a sum equal 
to his estimated liability under this sub section, and m the event 
of any disagreement between the non-resident person and such 
agent or person as to the amount to be so retained, such agent or 
person may secure from the Income tax Officer a certificate stating 
the amount to be so retained pending final settlement of the liability, 
and the certificate so obtained shall be his warrant for retaining that 
amount 

Provided further that the amount reco\ erable from such agent 
\ or person at the time of final settlement shall not exceed the amount 
specified m such certificate except to the extent to which such agent 
or person may at such time have in his hands additional assets of such 
non-resident person 

(2) Where a person not resident or not ordinarily resident 
in the taxable territories carries on business with a person resident 
m the taxable territories, and it appears to the Income tax Officer 
that owing to the close connection between such persons the course 
of business is so arranged that the business done by the resident 
person with the person not resident or not ordmanl) resident pro 
duces to the resident either no profits or less than the ordinary profits 
which might be expected to arise in that business, the profits derived 
therefrom or which may reasonably be deemed to have been derived 
therefrom, shall he chargeable to income tax in the name of the resi¬ 
dent person who shall he deemed to be, for all the purposes of this 
Act, the assessee in respect of such income tax 
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rl ) (3) the case of a business of which all the operations are 

1 ^ not carried out in the taxable territories, the profits and gains of the 
. business deemed under this section to accrue or arise in. the taxable 
r r territories shall be only such profits and gams as are reasonably 

i \ attributable to that part of the operations carried out in the taxable 

' territories 

Income deemed to accrue or arise within India —Scope of 
the section —-Under see 4(1) residents and non residents are alike charge 
able in respect of income which accrues or arises or is deemed to accrue or anse in 
India Under this section income is deemed to accrue or arise in India if it accrues 
or arises, directly or indirectly, 

(а) through or from any business connection in India or 

(б) through or from any property m India, or 

(c) through or from any asset or source of income in India or 

(d) through or from any money lent at interest and brought into India, in 
cash or in hind, or 

(e) through or from the sale, exchange or transfer of a capital asset in India{10) 

There is nothing m this section to exclude from its scope any of the six classes 

of income mentioned m sec 6 of the Act(lJ) 

Kule 33 provides the method of computation of income to be followed m cases 
where the actual income deemed to accrue in India under this section cannot be 
exactly ascertained(12) 

Intra vires —The general conception as to the Bcope of income tax is that, given 
a sufficient territorial connection or nexus between the person sought to be charged 
and the country seeking to tax him, income tar may properly extend to that person 
in respect of his foreign income(13) The provisions of this section which impose 
liability on the basis of the different varieties of nexus set out above are in the 
mam based on a sufficient and real territorial connection and are valid and intra 
tires(14) See further ante under sec 1, “Territorial connection and extra 
territorial operation of the Act,’ p 8 

Sub-sec (1) falls into two parts—Sub sec (1) falls into two parts 

I It deems the above five categories of income to accrue tn India This part 
of the Bection 

(а) appbes to residents and non residents alike 

(б) has no application where income actually accrues in India or is recened or 
deemed to be received in India 

II It imposes n substantive liability on the agent of a non resident to be assessed 
in respect of the income of the non resident falling within the above five categories 
This part of the section 

(а) applies to the income of non residents alone 

(б) makes the agent liable m respect of the specified categories of income even 
if the income actually accrues in India or is received or deemed to be received 
in India 


(10) This part waa added in 1047 

(11) C I T v Cummbhoy Ebrahtm 
<t Sons Ltd 1035 1TR 395 400 (P C) 

(12) See fT<66 Sons & Co v G 1 T 
1950 ITR 33 Rule 33 is printed in 
Vol II Div 2 p 246 

(13) Wallace Bros d Co Ltd y O I T 


1948 ITR 240 246 (P C ) 

(14) A H Wadia-r O I T 1940ITR 
63 71 73 (FC) Caliex {Indus) Ltd v 
C I T [1952] 21 IT P 278 (where the 
question whether the expression indirect 
ly made the connection illusory and the 
provision ultra tires was left open) 


S 42(1) 
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S 42(1) I Income deemed to accrue in India This part of section 
does not apply where profits actually accrue or are received 
in India —The earlier part of sub sec (1) which deems certain categories ot 
income to accrne m India has no application in cases where income actually 
accrues or arises in India(15) Likewise, it does not apply in cases where income 
is received or deemed to be received in India The reason is that in respect of 
income which is received or deemed to be received in India, residents and non 
residents are alike chargeable under sec 4(1) (a) irrespective of the place of accrual 
of the income therefore if an assessee receives profits in India, that would be suffi 
cient to attract the tax under sec 4(l)(o) and the further question whether the in 
come should be deemed to arise in India by virtue of this section would not arise 
for consideration^6) If the income is not received or deemed to be received in 
India under sec 4(1), a non resident would not be chargeable upon it unless it accrues 
or is deemed to accrue in India, whereas a resident is chargeable in respect of his 
world income irrespective of its place of accrual Thus a general charge of income 
tax is imposed by secs 3 and 4, and the general charge is given a particular apphca 
tion in respect of non residents by this section which enlarges the ambit of taxation 
by deeming income to arise in India in certain circumstances(17) This section 
does not in the generality of cases sffect the incidence of tax on a resident, smce 
a resident is taxable as stated above, in respect of income accruing in any part of 
the world But in certain cases eg, in the cases covered by sec 14(2){c) (now 
deleted) this section operated to bring to charge a resident s income which apart 
from this section would have been exempt from tax 

Applies to both residents and non-residents —Prior to the amending 
Act of 1947 the marginal note of this section was Non residents ” which 
led to a conflict of opinion as to whether this section applied only to non residents 

I or to residents and non residents alike(I8) The present marginal note clarifies 
the correct view which is that the section applies to both residents and non residents 
It was so ruled by the Supreme Court m G I T v Bhogilal Laherchand( 19) This 
section applies to all a ssessees irrespective of the question whether they are Indian 
subjects or foreigners(20) 


11 Vicarious liability of agents of non-residents —This section 
and sec 40(2) are the only two sections in the Act which impose a sub 
Btantive liability on an agent to be assessed in respect of the income of another 
The liability is only in respect of the income of non-residents Under this section 
aa well as under sec 40(2) no vicarious liability is imposed on an agent in any case 
to be assessed m respect of the income of a resident person See further past 
under Department s option to assess non resident or lus agent p 742, aud 
under sec 43, 1 Principles regulating the appointment and liability of agents 


(16) C I T v Little* Oriental Balm 
1D50ITR 849 85S 873 See aho tho other 
cases cited port under Sub sec (3) does not 
apply where profits actually accrue or are 
received in India p 745 

(16) Anglo-French Textile Co Ltd r 
C I T [15M1 25 IT R 27 (S C) Turner 
htomeon A Co Ltd r C 1 T [1953] 23 
ITR 152 (SC) Lhra Mills Ltd vlTO 
1946 ITB.M7 

(17) lhra LUllt Ltd r I T O 1946 

ITR 417 424 Anglo-French Textile 


Co Ltd t C 1 T 1950 ITR 
8SS 895 on appeal (19o3J 23 ITR 101 

(18) See Sutlej Cotton MAI* Ltd v GtT 
1950 ITR 112 and (7 /Tv Parasvram 
Jethanand 1950 ITR 302 dissenting from 
C 1 T v Wertern India Life In* Co Lta 
1945 ITR 405 (reversed on another point 
on appeal 1049 ITR 125 (P 0 ) ) 

(19) [19^4J2aITP 50 

(20) C I T ▼ Phanjee Ramjet Ai Co 
11 T C 147 
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Under this section, a non resident may be held liable as the agent of another S 42(1) 
non resident(21) 

As stated above if the income of a non resident falls within any of the fiv e 
categories of income enumerated m this section, the agent would be liable even if 
the income actually accrues in India or is also recen ed or deemed to be receiv ed 
in India 


Apportionment —If the income falling within any of the five categories set out 
in sub sec (1) is not received in India it may be apportioned and only that 
part of it which is attributable to the operations carried out here would he deemed to 
accrue in India and would be assessable in the hands of the agent (sub sec (3)) 
See further post under Sub sec (3) Apportionment of profits ’ p 774 
If the income is received m India by the agent on behalf of the n6n resident, 
the agent maj be assessed on the whole of the income under sec 40(2) without the 
benefit of apportionment under sub sec (3) of this section(22) 

“ Business connection ” —The expression ‘ business connection” has a 
wide though uncertain meaning it admits of no precise definition and the solution 
of the question must depend upon the particular facts of each case(23) The mean 
ing of the expression “business connection in thi3 section is not restricted by the 
definition of ‘business” contained in sec 2(4) for that definition is enumerate e and 
not exhaustn c(24) The Privy Council held m C 1 T v Currimbhoy Ebrahim <C 
Sons Ltd (25) that the phrase “ business connection' is different from though doubt 
less related to, the word ‘business ' of which there is a definition in sec 2(4) of the 
Act(l), and that income arising from a business connection may bo chargeable under 
a head other than * business , for instance it may be interest chargeable under the 
head ‘Income from other sources ’ All that is necessary is that there should be a 
business in India and a connection between the person sought to be charged 
and that business and the person should have earned income through that 
connection(2) 


But “business connection denotes some element of continuity in the relation 
ship between the agent licensee or other person in India who helps to make the 
profits and the non resident who receives or realises thcm(3) An isolated transac 
tion or straj transactions would not normally amount to a business connection(4) 


(21) Damodara Shenoy v C I T (19541 
26 IT R 6^0 

(22) Turner Morrison <L Co Ltd v 
C I T [19^3] 23 ITR 162 (SC) 

(23) Hira Mills Ltd y I 3 0 1946 
HR 417 428 Bangalore Woollen etc, 
Mills v C I T 19^0 ITR 423 451/2 
Abdullabkai Aldul Kadar y C I T [19521 
22 ITR 241 

(24) C 1 T y National Mutual Life 
Asm of Australasia 1933 ITR 350 3o6, 
361 (reversed on another point 1936 ITR 
44(10)) Uira Mills Ltd v / T O 1946 
ITR 417 428 Langalore Woollen etc 
Mills v C I T IOuOITR 423 433 The 
observations to the contrarj in C I T y 
Steel Bros d Co Ltd 21T G 119 and CJ T 
v VisalaLshi Ach\ 1937 ITR 448 454 are 
no longer good law 

(2») 193o ITR 39o 

(1) See also Bangalore II ool en etc Mills 
t C I T 1950 ITR 423 433 453 


(2) Per Rnngnckar J C I T V 
National Mutual Life Assn of Australasia 
1933 ITR 350 361 (reversed on another 
point 1936 ITR 44 (P C)) Uira Mills 
Ltd v I T O 19461 T R 417 430 Banga 
lore Woollen etc Mills v C 1 T 1950 
ITR 423 433 

(3) inglo French Test tie Co Ltd r 
C I T [19o3j 23 ITR 101 103 (SC) 
CITy Metro Ooldicyn Mayer {India) Ltd 
1939 ITR 17C Bangalore Woollen etc 
Jfilkv C I T lOuOlTP 423 433 451 
Abdullabhai Abdul Kadar v C I T [1932] 
521 T It 241 Damodara Shenoy r C / T 
[19^4]20ITR 6^0 

(4) A nglo l Tench Textile Co Ltd v 
C 1 T [19o3] 23 ITR 101 103 (SC) 
CITy Currimbhoy Bbrahim d Sons Lid 
19351TR 39-»<PC.) CITy l isalaishi 
Achi 1937 ITU 443 Abdulh l hai Abdul 
Kadar v C J T [I9o-J 22 IT R. 241 


47a 
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The categories of “business connection” arc incapable of exhaustive enu 
meration Illustrative instances of business connection arc— 


(а) maintaining in India a branch office for the purchase or sale of goods or 
transacting other busmc^s(5), 

(б) erecting here a factory where the raw produce purchased locally is worked 
into a form suitable for export obroad(G), 

(C) appointing an agent (who may not be the sole agcnt(7)) m this country for 
the systematic and regular purchase of raw materials or other commodities 
or for sale of tho non resident's goods, or for other business purposes(8) 

(d) forming a local subsidiary company to Bell the products of the non resident 
parent company(9), 

(e) close financial association between a resident and a non resident 
company (10), and 

(/) the grant of a continuing licence to a resident to exploit for profit sn asset 
belonging to a non resident, though the transaction may be disguised as 
an out and out salc(ll) 

The case law on the point has been exhaustively reviewed bj the Madras High 
Court in Bangalore Woollen, etc, Mills v C 1 T (12) 

f Th us business connection would include ajiranch, factoryjjigency receiver 
ship or, mana gc men t(l3) A business connection may exist even without abj 
'regular agency "branch or other definite orgamsation(I4) But the mere fact that 
a substantial part of a non resident a output finds its way into the Indian market 
or is Bold directly or through brokers to various customers in India(15) or the 
mere rendering of services outside India to a person carrying on business in Indifl(16) 
would not amount to a business connection in India 

Profits accruing to a non resident in territories outside India through work 
done m India by their agents here whose agency territory comprises those foreign 
territories also may be deemed to accrue m India under this section on the ground 
that they arise directly or indirectly from a business connection in Indiafl6a) 


(5) Rogers Pyatt bkellac. c L Co y Sec of 
State 1 11 C 363 CITy Steel Bros A 
Co Ltd 2 ITC 119 CITy Bhanjee 
Ramjet A Co I I T C 147 In ro Nandlal 
Bhandan Mills Ltd 1939 I T R 452 (branch 
of a foreign manufacturing company estab 
lished in India by the company a managing 
agents) Motor Union Ins Co Ltd y C 1 T 
1945 I TR 272 C 1 T y National Mutual 
Life Assn of Australasia 1933 I T R 350 
(reversed on another point 1936 1T P 
44 (P C )) (The facts of the last mentioned 
case are to be found mllR 55 Bom 637) 
The decision to the contrary m Board of 
Reicnue y Madras Export Co 11T C 194 is 
incorrect 

(6) Rogers Pyatt Shellac A Co y Sec of 
State 1 IT C 363 C I T v Steel Bros <t 
Co Ltd 2 I T C 119 

(7) Abdullabhai Abdul Kadar v C I T 
[19„2]22JTR 241 

(8) Anglo French Textile Co Ltd v 
C 1 T [1953] 23 I TR 101 (SC) »ebb 
Sons A Co y C I T 19o0 IT R 33 Ban 
galore Woollen etc Mills y C I T 19o0 
ITR 423 C 1 T y Hajee Mohamed Hajee 



Mai Abdul Kadar v C I T [1952] 22 ITS 
241 Union Jute Co Ltd In re (1955] 27 

I T R 13S Cf C I T y Steel Bros A Co 

I195J] 19 ITR 435 _ 

(9) CITy Bemxngton Typewriter to 
( Bombay ) Ltd 6 ITC 177 (PC) 

(10) CITy Bombay Trust Oorpn Ltd 
4 ITC 312 (PC) Same y Same 1936 
ITR 323 (P C ) Bank of Chellinad Ltd ▼ 
C I T 1940 ITR 623 (PC) Oriental 
IniestmentCorpn Ltd v C 1 T 7 ITC 211 

(11) CITy Metro Ooldwyn Mayer 
[India) Ltd 19391 TP 176 

(12) 1950 I T P 423 

(13) CITy Rational Mutual MJ* 
Assn of Australasia 1933 ITR 3j 0 3b 
(reversed on another point 1936 ITR 4 
(PC ) Bangalore lioollen etc Mills ▼ 
C I T 1950 ITR 423 433 

(14) Bangalore Woollen etc Mills ▼ 
C I T 19^0 ITR 423 453 Hira Mills 
Ltd v / T O 1946 ITR 417 42S 

(15) H,ra Mills Ltd v I T O 1040 

ITR 417 430 „ _ 

(16) Jethabhai Jaienbhai Y C > 1 
[1951] 20 ITR 331 

(16a) Soho House v C I T [19o7J 31 

II R 727 * 
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The distinction drawn in English cases between trading with a country and 
trading tn a country (17) turns upon the different wording of the English statute 
and has no bearing on the question of a "business connection” within the meaning 
of this scction(18) 


ILLUSTRATIONS 

1 A company incorporated in Hongkong to carry on a finance business 
virtually used its entire capital tn advancing loans from time to time at interest but 
without security to a company with similar objects in Bombay Held the Hong 
hong company had a business connection in India " The business interests of the 
Hongkong company were practically entirely wound up in the business welfare 
of the Bombay company The failure of the latter would have invotved the rum 
of the former ” (Bombay Trust Corpn Ltd v C I T 3 I T C 135, 154, affirmed 
on this point but reversed on other points by the Privy Council in C I Tv Bombay 
Trust Corpn Ltd 4 I T C 312 See also Oriental Investment Corpn Ltd v G I T 
7ITC211 CfCZTv Bombay Trust Corpn Ltd 1936 ITR 323 (PC)) 

2 An Indian bank and a foreign bank wero controlled by the same persons 
The mam function of the foreign bank was to finance the Indian bank The loans 
advanced by the foreign bank to the Indian bank represented a large part of the 
capital of the foreign hank The flow of business between the two banks was secured 
by the complete common control exercised over the business of both banks so that 
the loans could be safely made without security and for indefinite periods The 
Joans in question were made outside India through the foreign branches of the 
respective banks and were repayable also outside India, but the moneys were used 
by the Indian bank in this country Held a business connection existed in India 
between the two banks (Bank of Chettinad Ltd v C I T 19401 T R 522 (PC)) 

3 An American company formed a subsidiary company m Bombay for the 
express purpose of acquiring from the American company and carrying on m 
Bombay the American company s business of selling its products Although no 
contractual obligation existed to compel the Bombay company to purchase auy of 
the manufactures of the American company the flow of business between the two 
companies was secured by the fact that the ultimate and complete control of the 
Bombay company was vested in the American company which owned all its shares 
Held, a business connection existed between the American company and the Bombay 
company and that the estimated profit at which the American company sold its 
manufactures to the Bombay company as well as the dividends paid by the Bombay 
company to the American company were income which must be deemed under sec 
42(1) to have accrued to the American company in India and consequently the 
Bombay company was assessable in respect thereof (C I T v Remington Type 
writer Co ( Bombay ) Lid 5 I T C 177 (PC) Cf Caltex (India) Ltd v C I T 
[1952] 211T R 278) 

4 Some brokers in India used as part of their own business, to canvass 
orders from purchasers ifl India The brokers were not specially engaged by the 
non resident assessee nor did they canvass orders exclusively for the assessce They 
were free lance brokers and were at liberty to place the orders secured by them with 


(17) Grainger A Son y Gough 3 T C 462 
467 (H L) faee also SuUeu v All Gen 2 
TO 149 TVofecw v Sandie A Hull 3 TC 
611 Ertchsen v Last 4 TC 422 (CA) 
Smtdlh A Co v Greemoood 8 T C 193 (II L j 
Wilcoel v P\nlo A Co 9 TC 111 (C.A) 
Madaxne A Co y Eccott 10 T C 481 (H L) 
Muller A Co Ltd y Lethem 13 TC 126 


(H L) Belfour y Mace 13 T C 639 (C A ) 
Firestone Tyre A Rubber Co Lid v Lewdlm 
[19-7] 31 ITR 338 (C A.) 

(18) In re Nandlal Bhandan Mills Ltd 
1939ITR 452 464 Rogers Pyatt Shellac A 
Co v Sec of Stale 11T C 363 366 C I T 
y Steel Bros A Co Lid 2 ITC 119 
137 


S. 42(1) 
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,S 42(1) asses3Co or with, an) other dealer The offers of purchase were sent by the 
brol ers to the assessce at Ujjain (which was then outside the taxable territories) 
and they were accepted or refused by the assessee there The assessee paid com 
mission to the brokers The purchasers paid for the goods to a broker or hanker 
m the taxable territories against on endorsed railway receipt Held, there was no 
business connection in the taxable territories {Ihra Mills Ltd v 1 T 0 1946 
IT R 417 Cf Abdullabkat Abdul Radar v C 1 T [1952] 22 I T R 241) 

5 A non resident purchased in the Baroda State tobacco for a resident of 
British India for the latter s bidi business and the non resident was paid by the 
resident commission at a certain percentage of the total % alue of the goods purchased 
by him Held, as the commission paid to the non resident had reference solely to 
the purchases made outside British India and was m no waj affected b) the business 
done in British India the commission earned by the non resident did not accrue 
through or from a business connection m British India w Something more 
than mere rendering services out of British India for remuneration to a resident 
businessman is necessary to establish a business connection within the meaning of 
that expression m Section 42(1) * (Jethabhai Jaieribhai v C I T [1951] 20 
IT R 331) 


Loans adianced by non-rcsxdents —"Where mone)s are lent outside India and 
brought into India to be employed to cam profits, it would not amount to any 
business connection m India if the loan is an isolated transaction(19) Similarly, 
where a non resident moneylender makes isolated loans to a few residents jn India, 
tho loans do not necessaril) constitute or emanate from a business connection with 
the borrowers(20) Further the fact that the borrower is also a moneylender is 
not by itself sufficient to create a business connection within tho meamng of this 
scctton(21) But if tho loan advanced outside India forms part of the lender* 
mono) lending business carried on in India there would bo a business connection 
in India and tho interest on the loan would be deemed to accrue or arise m India 
under this section although the interest ma) bo payable and actually paid outside 
Indm(22) 

After tho amendment of this subsection m 1939 interest on mono)S lent 
abroad and brought into India with tho knowledge of the lender would bo income 
deemed to nccnio in India under the specific head money lent at interest «n« 
brought into the taxable territories’ oven though such loan may not constitute 
or spring from a business connection in India See further below under Mon* 7 
lent at interest and brought into India* 


Property, asset, or source of income —As the Privy Counei 
pointed out in C 1 T \ Cummbhoj Ibrahim «{ Sons Ltd (23) the word proper 
in this section is used as an ordinal} I ngbsh word to be taken in its usual *ignil> 
ration and is not confined to "buildings or lands appurtenant thereto MinW 
which deals with income from property * and that in the context of the «eetic^ 
tie word propert) ’ includes both movable and immovable propert) but near^ 
something tanyili (_|) If tangible propert) is situated in India the mrome aria rg 
through or from such prop* rty u deemed to be income arsing in India under t-* 
action ty in a case where furniture o inaehmerj situated in India has Ken 


lie) t I T r / hmiin ,e 

Jh«» U1 1933 I Tit 29a it C.) 

pi) C i T r t tdt 1937 

IT!L4I« 

I'M) C I T r > 4rl* 

il.l 


<**) A 11 IIWwt c IT mm IT Il¬ 
ex h 3 !•!{!(,> 

1*3) 193a IT I S'*? 400 J 

r 0 i r v ift ** 

Jhjrr (/•,/,a) Lit 1939 ITI 
IS « 


I *. 
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hired^mdcr mi agreement whereby the hire is pay able outsulo India(25) Intangible S 42(1) 
propertv like a debt or other chose m action is not “property ” within tho meaning 
of this scction(I), but it would now bo covered by tho words any asset or source 
of income” which were inserted In the amending Act of 1939 ‘Source” means 
not a le p al concept but something which a practical man would regard ns a real 
source of incomc(2) 

The Bombay High Court held m Caltex (India) Lid v G 1 T (3) that where 
a company carries on business in India and pays dividends out of profits accruing 
and taxed m India the dividends arise directly from a “source of income ’ jn India, 
for the source of the dividends is the same as the source of the profits made by tho 
company Therefore, the dividend income of a nonresident shareholder may be 
deemed to accrue in India under this section and in respect of such dividends tho 
company may be assessed as the 4 agent” of tho shareholder It is submitted that 
this decision overlooks tho principle that the source of dividend income is the 
sharcholding(3a) The decision requires reconsideration ns regards companies 
which arc incorporated abroad, winch declare dividends abroad and the situs of 
whose shares is abroad It is noteworthy that Expln 3 to see 4(1) which deems 
dividends to accrue in India to the extent to which they are paid out of profits 
subjected to tax m India, is restricted in its application to Indian companies only 


Money lent at interest and brought into India —Prior to the 
amendment of this section in 1939 interest on moneys lent abroad and brought 
into India waB deemed to accrue in India only if tho transaction of tho loan con 
stitnted or Bprang from a business connection in India(4) and if there was no such 
business connection the interest on tho loan fell outside this Bection(S) Under 
the amended section any income arising directly or indirectly through or from 
any money lent at interest outside India and brought into India in cash or in kind 
is deemed by this section to be incomo accruing in India, irrespective of any business 
connection 


The Tederal Court held by a majority m 4 II T Yadta v C I T (6) that this 
head of income contemplates and must bo construed to mean the bringing of the 
money into India with the knowledge of the lender and that the lending of the money 
at interest outside India and the bringing of the money into India Bhould bo integral 
;parts of one composite transaction or arrangement In A II Wadia s case the moneys 
lent were brought into the taxable territories with the knowledge of tho lender 
and as an integral part of one composite transaction and therefore the interest on 
the loan which was payable and actually paid outside the taxable territories was 
deemed to accrue or arise m the taxable territories Patanjah Sastrj J m his 
dissenting judgment held that this part of the section was ultra vires and. invalid 
since the bringing of money into India by the borrower cannot constitute a sufficient 
territorial connection Fazl All, J , doubted whether tho words of the section were 
sufficient to convey the comprehensive meaning that the lending of the money and 
bringing it into India should be parts of an arrangement or scheme, and preferred 


(25) 0 I T v Cummbhoi/ Ebrahtm <£. 
Song Ltd 1935 1T R 395 401 (P C } 

(1) C I T v Currimbkoy Stratum A 
Bona Ltd ibid 

(2) Rhodesia Metals Ltd v Oomr of 
Taxes 1941 ITR SuppL 45 62 (PC) 
Bans Amrtt Kunwar y 6 IT 1946 ITR 
661 682 Seo also Hart y Sangsler [19o71 
31 ITR 624 

(3) [1952] 211T R 278 


(3a) Cf Bacha OuMar v 0 I 1 [1956] 
27 IT R 1 (S C) 

(4) C I T y Bombay Trust Corpn 
Ltd 4 IT C 312 (P C) Bank of GheUmad 
Ltd y C J T 1940 ITR 622 
(PC) 

(6) C / T y Gurrtmbhoy Ebrahtm A 
Sons Ltd 1935 I T R 305 (P C) GIT 
y I tsalakshi Acht 1937 ITR 448 

(6) 1049 I T R 63 


742 


THE INDIAIi IN COM! TAX ACT 


S 42(1) to rest his decision on the other ground that tho interest earned by the lender 
arose through a business connection in India 

After the money is brought into India, the way in which it is used by the 
borrower is an irrelevant qucstion(7) 

Following A II Tf adia s case, tho Bombay High Court held in Porlandar 
State Bank v C I T ( 8) that where a foreign bank brings the mono) s of its depositors 
into India, the interest earned by tho depositors is not income deemed to accrue 
in India under this section and chargcablo hb such, unless the depositors had know 
Icdgo that their moneys would be taken into India and tbo bringing of the moneys 
into India was an integral part of the transaction of the deposit 


Department’s option to assess non-resident or his agent — 
Sub sec (1) of this section prov ides that the principal can be charged direct 
under this section read with sees 3 and 4, even where he is not resident in India, 
and tho Department may not proceed against an agent under sub see (1) of 
this section read with see 43 of the Act(9) Under the Fnglish statute also it has 
been held that tho po^er of the Income tax authorities to assess the agent docs not 
relievo the principal of his liability to nssc'smcnt when he can be served with the 
proper noticcs(lO) If the non resident principal fails to make a return of his 
income in response to an individual notice calling for n return, a best judgment 
assessment may be made on him under sec 23(4) just as on any resident nssessee(H) 

Instead of assessing tho non resident principal direct, the Department may 
at its option make an assessment m the nnmo of hi3 agent, and in that case the 
agent is deemed, for all the purposes of this Act to be the nssessee in respect of 
the tax payable Sec 43 deals with the appointment of an agent for the purpose 
of such vicarious assessment in respect of income falling within this section (See 
further notes under see 43 post ) But no assessment can be made on an agent 
unless the income is of the kind deemed to accrue in India under the opening words 
*of sub sec (I) of this section or is covered by sec 40(2) See further post under 
sec 43 There must be income assessable in the agent’s hands under see 40(2) 
or 42 ' p 748 The question whether concurrent assessments can be made on both 
the prmcipal and the agent m respect of the some income was left open m the 
'undermentioned case(12) It is submitted that Buch concurrent assessments cannot 
be made 

Reading bees 42 and 43 together it is clear that the word agent’ in these 
sections is not confined to an agent in receipt of profits and gams as it is m sec 
40(2) A person in India who has not rcceiv ed any income on behalf of a non 
resident but has actually paid the non resident the amount sought to be taxed 
say by way of interest on a loan adv anced by the non resident or by way of dividend 
may be assessed as an agent within the meaning of secs 42 and 43 of the Act(I3; 


(7) Per Kama CJ AH Wadui v 
C 1 T 1949 IT R 63 73 (F C) See also 
the observations of Mehr Chand Mahajan 
J at 100 

(8) 1950ITR 134 

(9) See Maharaja of Patiala v C 1 T 
1943 ITR 202 224/b C I T v Bhanjet 
Ramjee tt Co 1 ITO 147 and 6 /Tv 
National Mutual Life Assn of Australasia 
1933 ITP 3*>0 (reversed on another 
point 1930 ITR 44 (P C )) which arose 
prior to tho amending Act of 1039 which 
gave in express terms the option to the 
Department to assess either the prmcipal or 
the agent The decision to the contrary in 


Maharaja of Benares v C 1 T 1933 ITR 
217 is it is submitted incorrect and is m 
.any event obsolete 

(10) Tisehler v Aptharpe 2 TC 89 
II trie A Co v Cohvhoun 2 TC 402 fflP 
proved by H L in If httneyv / R 10 TC 8 

(11) Whitney v 1 R 10 TC 88 (HL ) 
1 R v Hum 8 TC 466 

(12) Damodara Shtnoj v C 1 T [1954] 
26 ITR 650 

(13) G I T v Bombay Trust Corpn 
Ltd 41 T C 312 (P C ) CITy Remington 
Typewriter Co ( Bombay ) Ltd 5 ITC 177 
(PC) Bank of Chettinad Ltd v C I " 
1940 ITP 522 (PC) 
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But an agent is not liable to be charged m respect of all income accruing to 
the non resident The agent must have some connection or concern with the income 
sought to be assessed in his hands(14) Where a non resident has business con 
nection in India with several agents, each agent can be assessed in respect of the 
profits accruing through the dealings vnth him only and not with the other agents, 
and the Department must make separate assessments on the different agents(15) 
But where an agent receives overriding commission even in respect of orders placed 
directly by customers with the non resident and carries out certain obligations 
with regard to such orders, the agent may bo held assessable in respect of profits 
arising to the non resident from such orders(lfia) If a debtor resident in India 
pays interest on loans advanced by a foreign financier he may be assessed in respect 
of the interest accruing to the non resident lender but he cannot be assessed in 
respect of the lender’s income from immovable property in India with which he 
has no concern and which might m fact be managed by some other agent(16) 
Limitation —An assessment on the principal or agent under sec 23 read with 
this section should be made withm the period of limitation prescribed by see 34(3) 
If the income of the non resident principal has escaped assessment or has been 
under assessed, action under sec 34 can be taken against the agent, but the notice 
under that section must be issued withm two years from the end of the relevant 
assessment year{17) 

First Proviso to sub-sec (1) Collection of tax —The first 
Proviso enacts that in the case of non residents the income which is deemed under 
this section to accrue in India and is chargeable as such may bo recovered by deduc 
tion at the source under any of the provisions of sec 18 As regards income from 
which the tax is not deductible at tho source a direct assessment may be made on 
the non resident principal or on the agent Any arrears of tax may also be recovered 
from any assets of the non resident principal which are, or may at any time come 
withm the taxable territories But the arrears of tax cannot be recovered by filing 
a suit m the foreign country where the principal resides, since the Courts of one 
country will not enforce the revenue laws of another(18) 

No limitation —The general rule is that proceedings under sec 46 for recovery 
of tax cannot be commenced after the expiration of one year from the last day 
of the financial year in which the demand is made But sub sec (7) of sec 46 
provides that this one year period of limitation does not apply to caBes of recovery 
of tax under this Proviso from non resident s assets in India 


Second and third Provisoes to sub-sec (1) Agent's right to 
retain the amount of estimated tax —To safeguard the agent against his 
vicarious liability to tax in respect of the income accruing to the non resident 
principal the second Proviso to sub sec (1) authorises the agent to retain out of 
any money payable by him to the non resident a sum equal to his estimated liabi 
lifcy under this sub section In the event of a disagreement between the principal 
and the agent the agent may secure from the Income tar Officer a certificate 
stating the amount to be retained When the actual assessment on the agent 
comes to be made the agent cannot be held liable for an amount exceeding tho sum 
specified in such certificate except to the extent to which the agent may hav e m his 
hands additional assets of the non resident 


(14) Ramnarayan Rajmal v C I T 
[15K.3] 24 IT R 442 

(15) Itamnarayan Rajmal v C I T 
[19j3] 24 IT R 442 

(15a) Soho Rouse v C I T [19o71 31 
ITR 727 


(16) See C / T v Cumnibkoy Ehrahim 
d. Sons Ltd 1935 IT R 39o 40- (P C ) 

(17) Bee the second Proviso sec 31(1) 

(18) See post under sec 46 No recovery 
of Indian tax in foreign countries p 772 


S 42(1) 
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S 42 Sub-sec (2) Business so arranged as to dimmish resid 

(2) & (3) profits —Business may be earned on by a person who is not re 
or not ordinarily resident m India with a person resident m India and ow 
the close connection between such persons the business may be so arranged th 
resident makes either no profits or less than the ordinary profits in that bn 
Such an arrangement would deprive the Indian Revenuo of the full quota 
tax which would otherwise be pay able by the resident In such cases the prQ\ 
of sub sec (2) would be attracted and the resident would be chargeable m reaj 
the profits which might reasonably be expected to be derived from that busme 
for the artificial arrangement Pule 34, Tead with Rule 33, prescribes the m 
of determining the quantum of reasonable profits in respect of which the re: 
may be charged in such cases under this sub section(19) The dealings < 
non resident with the resident ma\ be incidental to the business carried on h 
non resident and may even constitute a business connection with the residen 
such dealings may not amount to the non resident’s “carrying on business" 
the resident and m such cases this sub section would have no applicatio 


Sub-sec (3) Apportionment of profits —Sub sec (3) mal 
provision for the allocation of profits in respect of different operations of a 
business It provides that in the case of a business of which some of the open 
are earned out within, and some without, the taxable territories the prof 
the business should he apportioned and only that portion of the profits wh 
reasonably attributable to the operations carried out in the taxable temtones si 
be deemed to accrue m the taxable territories The expression profits and g: 
UBcd in this sub section means the total result of the business, so that if in 
of profits and gains there are losses they are as much to be apportioned as p 
would be(21) 


In C I Tv Ahmedbhcn Umarbhai d Co (22) the Supreme Court held 
the principle laid down m this sub section applies where the goods are raanufaci 
m one place and sold m another and that the profits may be apportioned bet 
the manufacturing and the selling operations In the case before the Sup 
Court the assessce carried on the business of manufacturing and selling grounc 
oil The oil was manufactured without but Bold within, the taxable temte 
It was held that the profits arising from Buch sales should be apportioned under 
sub section between the two operations ttz manufacture and sale, and only 
portion of the profits as was reasonably attributable to the sale should be deeme 
accrue in the taxable territories under this Bection(23) Even apart from this 
section, when considering the place of actual accrual of profits under sec 
in cases where the assessce carries on both manufacturing and selling operaf 
the whole of the profits should not be considered as accruing from the Bale or at 
place of sale but a part of the profits should be held to accrue at the place where 
goods arc manufacturcd(21) See ante under 6ec 4(l)(6)(t) ‘Apportionmen 
profits whero goods arc manufactured in one place and sold in nnoth 
p 169 _ 


(19) Sco \ol II Djv 2 pp 246-47 

(20) The decision of the llom II C to 
the contrary in C t Tv Ma^agaon Docl 
Ltd [195j) 28 ITU requires it is 
submitted reconsideration 

(2J) Haralchand Malanji A Co v 
C 1 T [19.1.)22 ITtt 33 

(22) 1950 IT It 472 

(23) The deernon to the contrary in 
I ort Sittd Salt Jw" XAf v C I T 6 


ITC 123 was given prior to tho tub* 
tion of this tub section in 1939 
(24) Anglo French Textile Co Ltd 
C I T [19j 4] 2o I T It 27 (SC) See 
Covxrt of Taxation v A irk 1900 'VC 
(PC) International Harvester Co of Cat 
v PronnciaZ Tor Cotnr 19J9 A C 36 1 
ITR SuppL6S(PC) I rottnetat Tfeat 
of Manitoba v K nglej Co [1951J 20 I 'I 
614 (I CJ 
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Likewise where raw materials are regularly and sj stematically purchased $ 42(3) 
in India and the manufacture and the sale take place abroad, the purchase of raw 
materials would be a business operation within the meaning of this sub section 
It may be reasonable to attribute a portion of the profits to such acts of purchase 
in India and such portion of the profits maj be deemed to arise m India under this 
section(25) Similarly, where goods are purchased abroad and sold in this country, 
the profits realised on the sales may, m some cases, be apportioned and a part of the 
profits may be attributed to the buving operations(l), but m other cases the mere 
act of buying maj be so negligible a part of the business operations as not to justify 
the allocation of any portion of the profits to the act of purchase(2) Mahajan 
J , said w 4.nglo French Textile Co Ltd v C I T (3), “ It is not every business 
activity of a manufacturer that comes within the expression operation to which the 
provisions of section 42(3) are attracted These provisions have no application unless 
according to the known and accepted business notions and usages the particular 
activity is regarded as a well defined business operation Activities which are not 
well defined or are of a casual or isolated character would not ordinarily fall within 
the ambit of this rule Distribution of profits on different business operations or 
activities ought only to be made for sufficient and cogent reasons In a case 
where all that may be known is that a few transactions of purchase of raw materials 
have taken place m British India, it could not ordinarily be Baid that the isolated 
acts were m their nature ‘operations* within the meaning of that expression 
Where a non resident insurance company canvasses business and receives 
premiums in India, remits them to a foreign country and invests them there, 
the interest earned on the inv estment may be apportioned under this sub section, 
for the inv estment which results in the interest income is capable of being divided 
into separate operations some of which take place within and some outside India(4) 

Sub sec ( 3) docs not apply tchcre profits actually accrue or arc received in India — 

Sub sec (3) applies m terms only to cases where the profits and gams are deemed 
under this section to accrue or arise m India it does not operate to give relief m 
cases where profits and gams actually accrue or arise or are received in India and 
are therefore chargeable under sec 4(1) apart from this section(5) This sub section 
cannot afford any relief to residents since the resident is chargeable m respect of 
income arising m an> part of the world (6ec 4(l)(6)(tt)) See ante under " This 
part of section does not apply where profits actually accrue or are received m India 
p 736 

Reference to Court —Whether there is any evidence to support 
the inference of a ‘ business connection , or whether the facts of the case constitute 
a business connection within the meaning of this section js a question of Iaw(6) 

(25) Anglo French Textile Co v C I T ITR 194 C I T v Anamallais Timber 

[1953J 23 I T R 101 (S C) Webb Sons <£ Trust Lid 1950 ITR 333 Uira Mills Lid 

Co r O I T 1950 ITR 33 Bangalore v / T O 19461TR 417 Rahxmv C I T 

Woollen tic Mills v C I T 1950 ITR 1949 I T R 256 C I T v Little s Oriented 

423 C I T v Steel Bros A Co Ltd 2 Balm 1950 ITR 849 8u8 873 

ITC 119 (6) C I T v Usalalshi Achi 1937 

(1) Rahim v C I T 1949 IT R 256 IT R 448 Uxra Mills Ltd v I T O 

267/8 O I T v Rodrigue* A Co [1951] 1946 ITR 417 See C 1 T v Metro 

20ITR 247 Golduyn Mayer (India) Ltd 1939 ITP 

(2) Rahim v C 1 T 1949 ITR 256 176 See also the questions formulated in 

(3) [1953] 23 ITR 101 107 8 (SC) C I T v Bombay Trust Corpn Ltd 4 

(4) Motor Union Ins Co Ltd v C I T ITC 312 (PC) C I T v Remington 

1945ITR 272 Typewriter Co (Bombay) Ltd 5 ITC 177 

(6) Turner Morrison <L Co Ltd v C I T (IC) C I T v Cummbho'j Ebrahtm A 

[1953] 23 I T R 152 (S C ) Anglo French Lons Ltd 1935 ITR 395 (P C ) and Bank 

Textile Co Ltd v C I T [1954] 25 ITR of CheUmad Ltd v C 1 T 1940 ITR 

-1 (SC) Bvrugtt A agayya r GIT 1949 622 (PC) 
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S 43 Similar!) the question whether thcro is any evidence to justify the finding that 
profits accrued to a non resident through a business connection in India is a question 
of Iaw(7) However sceptical the attitude which the Income tax authorities may 
think fit to adopt towards the declarations offered and the entries made in the 
assessee s books a mere refusal to believe m the evidence produced b) the assesscc 
to the effect that no profits accrued to the non resident from the business connection 
is not m the absence of any positive evidence, sufficient to entitle the Income tax 
authorities to hold that the non resident was in receipt of profits arising from the 
business connection(8) 

7 43 Any person employed by or on behalf of a person residing 

^ out of the taxable territories, or having any busi 

soM B tre»iedMrodf” ness connection with such person, or through whom 
such person is in the receipt of any income, profits 
or gains upon whom the Income tax Officer has caused a notice to be 
served of his intention of treating him ns the agent of the non resident 
person shall, for all the purposes of this Act, be deemed to be such 
agent 

Provided that where transactions are carried on in the ordinary 
course of business through a broker in the taxable territories in 
such circumstances that the broker does not in respect of such 
transactions deal directly with or on behalf of a non resident principal 
but deals with or through a non resident broker who is carrying on 
such transactions in the ordinary course of his business and not as a 
principal such first-mentioned broker shall not be deemed to be an 
agent under this section m respect of such transactions 

Provided further that no person shall bo deemed to be the 
agent of a non resident person, unless he ha* had an opportunity of 
bemg heard by the Income tax Officer as to lus liability 

Explanation —A person, whether residing in or out of the 
taxable territories, who acquires, after the 28th day of February, 
1947, whether by sale, exchange or transfer, a capital asset in the 
taxable territories from a person residing out of the taxable tem 
tones shall, for the purposes of charging to tax the capital gam 
arising from such sale, exchange or transfer, be deemed to have a 
business connection, within the meaning of this section, with such 
person residing out of the taxable territories 


Statutory agents —Under secs 40(2) and 42(1) the agent of a non 
resident is personally liable to assessment m respect of the non residents income 
Sec 43 deals with the appointment of a statutory agent on whom an assessment 
may be made in respect of income covered by secs 40(2) and 42(1) The purpose 
of these sections is to secure payment from the non resident of the tax which is 
validly imposed on him though the person directly affected is the statutory agcnt(9) 


/7) C J T v Bombay Trust Corpn. Ltd 
1936 IT R 323 (PC) 

ia\ n J T r Bombay Trust Corpn Ltd 

1936 I f R 323 331 333 (PC.) 


(9) Cf Tnnuiod Late Asphalt Operating 
Co v C I T 1915 ITR Supp! 14 17 
(P C ) and Fire done Tyre A rubber Co Ltd 
r Lewelhn (1957] 31 I T R 33S (CJt) 
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The Department has the right to treat only the following classes of persons as S 43 
agents under this section 

(t) any person employed by or on behalf of a non resident, 

(tt) an} person having a business connection with a non resident, 

(in) any person through whom a non resident is in receipt of an} income 
profits or gains 

Persons "employed b} or on behalf of” a non resident would include authorised 
agents in fact and m law(10) The Becond category of statutory agents comprises 
those who havu a business connection with the non resident For the concept 
and import of business connection Bee ante under Bee 42 "Business connection 
PP 737 40 Whereas under Bee 42 there should be a business connection in the 
taxable territories for the purpose of constituting a person an agent under sec 43 
it is sufficient if there is a business connection between him and the non resident, 
irrespectn e of the place where the business connection exista(lOa) Statutory 
agents of the third category are those " through whom the non resident is in receipt 
of any wcome(ll), eg an agent for sale(12) Where a solicitor on behalf of his 
resident client makes an income payment to a non resident the solicitor bemg the 
person through whom the non resident recei\ es the payment may be assessed as 
the statutory agent of the non resident{13) 

Under this section a non resident may be treated as the agent of another 
non resident(14) An agent of a non resident may be appointed under this section 
even if at the date of such appointment the non resident is not ali\e(15) An agent 
appointed under this section is deemed to be the agent for all the purposes of the 
Ac/(16) 

The first Proviso enacts that when transactions are carried on in the ordinary 
course of business through a broker in India and the broker does not deal directl} 
with or on behalf of a non resident principal but deals with or through a non resident 
broker the broker m India cannot be treated as an agent under this section in respect 
of Buch transactions Thus where bona fide * hedging and straddling” operations 
take place through a broker in India and a foreign broker acting for an undisclosed 
principal(17), the Indian broker cannot be deemed to he the agent of the foreign 
principal 

The Becond Pro\iso lavs down that a person cannot be treated as the agent 
of a non resident unless and until he has had an opportunity of being heard by the 
Income tax Officer as to his liability 

The Explanation provides that the transferee of a capital asset in India from 
a non resident is deemed to have a business connection with the non resident 
The Explanation applies onl} for the purposes of capital gains tax which has 
now been re imposed 


The first Proviso to sec 8, the Proviso to sec 9(1) (m) and the Proviso to sec 
10(2)(ut) enact that interest which is chargeable under this Act and which is pa} able 


(10) Cf Muller A Co {London) Ltd v 
L'them 13 T C 126 (H L) Belfmir v Mace 
13 1 C 539 (OA ) 

(l°a) C I T v raghava Beddi [19oG] 
29 ITR 929 

(11) See C I T v T uataLsh* Acht 193? 
ITR 448 454 and C I T v Cummbkoy 
Ebrahm A Sons Ltd 1933 ITR 341 
affirmed by PC 1935 ITR 395 

(12) Turner Morrison A Co Ltd v 
0 J T [1953] 23 IT R 15- (S C) 


(13) Fyt d Eyre v I R 19 TC 16* 
(II L ) Cf Iloicells v I R 22 T C 501 

(14) Damodara bhenoy v C J T (1954J 
26 ITR 6c*0 

(15) AbduUabkai Abdul Kadar v C I T 
[1952] 22 ITR 241 

(16) Turner Morrison A Co Ltd v 
C I T [19j3] 23 I TP 152 162 3 
(SC.) 

(17) Cf C I T v Qoundram Seksaria 
1938 ITR 5S4 
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S 43 without India should not be allowed as a deduction to the payer except m certain 
cases, one of which is the case in which there is an agent in India who may be 
assessed under sec 43* in respect of the interest^ 8) 


Principles regulating the appointment and liability of agents — 

The following principles govern the appointment and liability of agents 

I There must be income assessable in the agent s hands under see 40(2) or 42 — 
The income of a non resident falling under sec 42 may be assessed m the hands 
of an agent But there may be no agent in India and to get o\ er that difficulty 
sec 43 provides for the appointment by tbe Income tax Officer of a statutory 
agent Thus sec 43 really pro\ ides only the machinery for giving effect to sec 42, 
and the mere appointment of an agent under sec 43 would be of no consequence 
unless there is income which can be taxed m the agent s hands under set- 42 or 
some other section of the Act(19) Likewise sec 40(2) provides for assessment 
on the agent m respect of income received by him on behalf of a non resident, and 
e\ en if the person so receiving the income is really not an agent he may be “appoin 
ted * an agent under sec 43 if he is employed by or has a business connection 
with the non resident or the non resident is in receipt of income through him(20) 
Whereas sec 43 merely provides for the appointment of a statutory agent, secs 

r 40(2) and 42(1) are the only sections in the Act which impose a substantive vicarious 
liability to tax on the agent .Therefore an agent appointed under sec 43 can he 
assessed o n ly in res pectjpfjncome falling"within sec 40(2) or-sec"42(ipbut not m 
respec t of~] ncome_fallmg outside those" two1ectfohs(21)"" Thus thought here"may 
be a business connection between a resident'and Vnon resident company where 
there is no evidence to show that any profits accrued to the non resident company 
through the business connection or that the non resident company was m receipt 
of any income through the resident company no assessment can be made on tbe 
resident company as the agent of the non resident company and the mere appoint 
ment of the resident company as such agent under this section would be of no 
avail (22) 

II Agent is vicariously assessable in respect of the income of non residents only 
—This section and secs 40(2) and 42(1) make it clear that the appointment and 
vicarious liability of an agent are in respect of the income of non residents only 
and not of residents Further the agent is liable to be assessed in respect of the 
non resident b income there is no provision for recovering the tax from the agent 
in cases in which the assessment is made directly on the non resident 

III Statutory agent may not be an agent tn fact —The person deemed to be 
an agent under this section may not actually be an agent at all m fact and in law (23) 
Any person who comes within the terms of sec 43 is put by that section artificially 
into the position of agent and assessee under sec 42(1) of the Act(24) When a 
person is deemed to be something the only meaning possible is that whereas he 
is not in reality that something the Act of Parliament requires him to be treated 


(18) Cf see 12(2) (6) 


(10) C 1 T v Metro Goldicyn Mayer 
Ltd 1030 ITR 1"G 184 Caller (India) 
Ltd v C I T [I9o2] 21 IT R 278 290 
Aldullalha i Abdul Kadar v C l T [19«>2] 
22 JTR 241 See also G I T t Renting 
ton Typewriter Co (Rpmbay ) Ltd 5 ITO 
177 160 (PC) 


/_0) Turner Mormon A Co Ltd ▼ 
CLT [1053] 23 IT R 152 (SC) ClT 
T FaqSaea Ptddt [1056] 29 I TR 920 


(21) See Turner Morrison A Co Ltd ▼ 
ClT [19j 1J 10 ITR 451 (sec 40(*)) 
affirmed [1953] 23 ITR 152 (fa C) and 
Caltex (India) Ltd v C 1 T [1052] 21 
I TP 278 290 (sec 42(1)) 

(22) r J T v Bombay Trust Corpn 
Ltd 1936 ITP 323 (PC) 

(.3) In re \andlal Bhandari Milts Ltd 
1939 ITR 4^2 462 

(°4) Per Lord Russell C J T r Tewing 
ton Typewriter Co (Bombay) Ltd 5 ITI 
177 160 (PC) 
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as if he were’ {25) Thus where the non resident managing agents of a non resident S 43 
limited company, m accordance with the powers conferred on them, open m India 
a branch of the company, and the managing agents supply goods to the branch 
for sale in India and receive a commission on the sales so effected there is a business 
connection between the managmg agents and the branch of the company in India 
and the companj may be fictionally deemed to be and assessed as the agent of the 
managmg agents though the position is the reverse in actual fact(l) 

IV Agent need not be in receipt of income —The liability of an agent receiving 
or entitled to receive income on behalf of a non resident is separately dealt with 
by sec 40(2) The word ‘agent” m secs 42 and 43 is not confined to an agent 
m receipt of profits and gains as it is in sec 40(2) A person m India who has not 
received any income on behalf of a non resident but has actually paid the non 
resident the sums sought to be taxed (e g by way of interest on a loan adv anced 
by the non resident or by way of dividend) maj be assessed as an agent within 
the meaning of secs 42 and 43 of the Act(2) 

V Agent's liability ts personal —The liability of the statutory agent appointed 
under this section and assessed under sec 42 is personal and not conditional upon 
his having in hand any funds of the non resident(3) But if he is unable to recov er 
from the non resident the amount of tax, he may claim it as a bad debt under 
sec 10(2)(xi) or as a business los3 on ordinary principles of commercial accounting 
provided the liability as agent is incurred in the course of carrying on a busmess(3o) 

VI Agent must have some connection or concern tilth the income sought to be 
assessed —This section provides that the person appointed by the Income tax 
Officer as the agent shall be deemed to be Such agent ‘for all the purposes of this 
Act ” The words of the section are verj wide, but the correct view is that the 
statutory agent must have some connection or concern with the income sought 
to bo assessed(4) Thus a borrower in India may be assessable as the agent of 
the non resident lender in respect of the interest payable to the non resident 
lender, but the borrower cannot be assessed as the agent in respect of the income 
arising to the lender from immovable property in India with which the borrower 
has no conccm(5) A separate assessment may be made on the agent managing 
the property on behalf of the non re3ident(6) 

See also ante under sec 42, Department s option to assess non resident or 
his agent,” p 742 


Notice to agent —No person can be treated as the agent of a non resident i 
unless the Income tax Officer has served him with a notice of his intention of 
treating him as the agent(7) and further, has given him an opportunity of being 
heard as to his liability (second Proviso) But if such notice was served and such 
opportunity was given it is not further necessary to the v alidity of a notice calling 


a return oi income wnere it is 


(25) Per \ mount Dunedin C I T v 
Bombay Trust Corpn Lid 4ITC 312 (PC) 

(1) In ro Nandlal Bhandan Mills Lid 
1939 I Tit 452 Cf barupchand Hulam 
chand v Cl T SIT C 108 

(2) C I T v Bombay Trust Corpn Ltd 
4 11C 312 (P C) C I T v Remington 
Typewriter Co (Bombay) Ltd 5 IT C 177 
(P C) Banl o] Chtlhnad Ltd v C I T 
1040 IT It 522 (P C ) Caltex (India) Ltd 
y C I T [1952] 21 I Tit 278 

(3) Plunkett v A aravan Parashram Tullu 

HTCl 


upon a person as agent oi a non 


(3a) C I T v Abdullabhai Abdultadar 
[10*7] 31 ITR 72 

(4) Bamnarayan Jlajmal v C I T [10*3] 
24 IT It 442 Soho House y O I T [19*7] 
31 IT R 727 C( I Jl y Countess of Long 
ford 13 TC 573 691 (IIL) 

(*) See C I T y Cummbhoy Ebrahim 
<t Sons Ltd 103* ITR 39* 402 (P C) 

(C) Cf C I T y Currtmbhoj Ebrahim 
ct Sons Lid ibid. 

(7) Bhacanjt Laxmidas v C I T [10*5] 
Bom (Unrep) 
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S s 43-44 that it should bo preceded by an order declaring Jam to bo the agent of the non 
resident It is open to the Income tax Officer to postpono any final determination 
of the question of agency until tho time comes to make an assessment under sec 23 
of the Act(8) If in tho notice given in duo course under sec 22(2) calling for a 
return of income the relevant assessment vear is specified, the assesses can have 
no grievance m point of procedure merely becauso tho year for which he is 
proposed to bo treated ns an agent is not mentioned m the notice under this 
eection(9) 

. The assessment for each year is self-contained and therefore a notice under 
{this section should be served afresh m respect of each assessment jear(10) The 
tmere fact that tho asscsseo was found to bo an agent in one assessment year does 
|not lead to the necessary inference that he is also an agent in the next assessment 
»year(ll) But if the assessee by his conduct admits the position and status of 
an agent of a non resident for the purposes of this Act and makes a return or pays 
the tax on that footing failure to serve a notice under this section would not in 
validate the assessment^2) Where a person has been validly assessed as an agent 

! for a particular financial year and subsequently additional assessment proceedings 
are taken under see 31 in respect of that year, no fresh notice need be issued under 
this section, for the facts necessary to determine tho question of agency would be 
.the Bame as in the original assessment^) 

Appeal —Where a person who has been appointed and assessed as the agent 
of a non resident denies his liability to be so assessed, he n entitled to appeal under 
sec 30 after the assessment is made against the order under this section appointing 
him as agent and he may file such an appeal on the ground that he is not liable 
to he assessed as agent even though he may not appeal against the quantum of 
the income assessed or the tax dctermmed(14) But no appeal would lie by such 
an agent before any assessment is made on him as the agent of the non 
resident principal(15) See further ante under aec 30 Denying his liability to 
be assessed,’ p 669 

Reference to Court —-Whether on the facts of a given case a person is 
liable to he treated as an agent of a non resident under this section is o question 
of law(16) 




44 Where any business, profession or \ocation carried on 
by a firm or association of persons has been dis 
diMontmted 1 " nrm e oJ continued, or where an association of persons is 
R 1 1 n dissolved, every person who was at the time of 

such discontinuance or dissolution a partner of such firm or a mem 
ber of such association shall, m respect of the income, profits and 


(8) C 1 T v Natal Kuhore Kharait » 
Lai 193S ITR 61 (P C) 

(9) G I T v Laical Kuhore KharaiU 
Lai ibid 

(10) In ro Goundram Selsarta 1943 
ITR 104 122 126/7 Earalchand Malanjx 
i Co v C I T 1948 ITR 119 

(11) In re Govtndram SeLsaria supra 
Earatchand Makanjt <t Co v C 1 T 


enpra 

(12) In ro Qoixndram SeLsaria supra 
llarakchavd Malanjx <t Co v 0 I T 
supra Jadaejx Norshidas «t Co v C l T 
[1957] 31 IT R 1 See also A aval Kuhore 


Kharaxtx Lai v C 1 T 4 IT C 451 

(13) In re Oocxndram SeLsaria supra. 

(14) QokulDasChunilal v Cl TAIN 
1932Na* 152 

(15) In ro Sehyal Bros 1943 ITR 653 

(16) See the questions formulated and 
answered m C 1 T v Bombay Trust Corpn 
Ltd 4ITC 312 (PC) Cl Tv Bemxnyto* 
Typewriter Co ( Bombay ) Ltd 6 ITC 177 
(P C) C I T v CummbKoy Ebrahxm & 
ions Ltd 1935 ITP 39o (PC) Bank of 
CheUinad Ltd v C / T 1940 ITR 622 
528 (P C) and C I T v Metro Goldwjn 
Mayer [India) Ltd 1939 ITR 17C 
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gains of the firm or association, he jointly and se\ erally liable to S 
assessment under Chapter IV and for the amount of tax payable 
and all the provisions of Chapter IV shall, so far as maj be, apply 
to any such assessment 


Joint and several liability of partners or members of associa¬ 
tion —This section provides that 

(a) where any business, profession or vocation carried on by a firm or asso 
ciation of persons has been discontinued or 
(5) an association of persons is dissohcd 


all the persons who were partners of the firm or members of the association at the 
tune of such discontinuance or dissolution nrogoutily and setcrally liable to assess 
ment, and are also liable for the amount of tax payable where the assessment has 
been made on the firm or association but the tax has not been rcco\ ercd from it 
Thus the entire tax due by the firm may be recovered from one partner(17) After 
the dissolution of a firm the firm as such cannot bo assessed the proper proce 
dure is to assess the partners jointly or se\erally(I8) The section is not confined 
to the profits of onlj the >ear of discontinuance or dissolution but extends also to 
the profits of preceding ) ears Nor is the section confined to cases where an assess 
ment has been made before the discontinuance or dissolution The words tax 
payable” in this section mean the tax winch tho firm or association would be liable 
to pay but for the discontinuance or dissolution or the tax either found to be duo 
already or which may be found to bo due in tho future(19) 


Tho pro\isions of this section which deals with the joint and several liability 
of the members of a dissoUed firm ot association may bo compared with the pro 
visions of the Pro\iso to sec 25A(2) which applies on the partition of a Hindu 
undivided family and makes all the members and groups of members whose joint 
family property hag been partitioned jointly and severally liable for the tax 
assessed on the total income of the family Tho prmciplo underlying both these 
sections is that when a unit of assessment breaks up tho liability to tax should 
devolve on the component members For the meaning of the expression 
‘‘discontinuance of business see ante under sec 25(3), Discontinuance ’ p 023 


This section applies where the business of the firm is discontinued If tho 
business is not discontinued but there is a succession to the busmess(20), e g where 
the partnership is comcrted into a limited company and tho companj carries on 
the partnership busmcss(21) or where the firm is dissohed and one partner takes ‘ 
over and continues the partnership busmess(22), this section would ha\o no ap j 
plication In such a case where there is no discontinuance of tho partnership j 
business but a succession thereto the successor is hnble for the tax paj ablo by tho I 
predecessor, nz the firm, to the extent and in the circumstances indicated in the 
Proviso to sec 20(2) J 

If tho business of the firm was charged ot any time under the Indian Income I 
tax Act, 1918 the firm would be entitled to relief under sec 25(3) upon disconti \ 
nuance of the business \ 


(17) OmPralash Gupta v I T 0 £I9oG] 
2911 R 495 

(18) Mamndra Lai Gostcam i v / T O 
[1950] 30 ITR BoO Cf Pandit Itao v 
Col of Madras [19a4] 2G IT T 99 

(19) Chenyaltaroya CketUar v C I T 
1937 1TP -0 


(20) Seo ante under eee 25(4) Sticces 
aion p 625 

(21) Cf Krishna Hydraulic Press Ltd 
v C I T 1943 ITR 504 

(22) harvppujh Pittai v C I T 1941 
ITR 1 Cf C I T v J lansookhlalZareri 
1937 ITR CC4 (I B ) 
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S 44 Penalty on discontinued firm —Tho Madras High Court has held that this 

section refers merely to the assessment of profits to tax and not to the levy of any 
penalty Consequently, the section does not authorise tho Income tax Officer 
to levy a penalty under sec 28{I) on a firm which has ceased to bo m existence 
before the order levying tho penalty is made, even if the notice for penalty proceed 
inga is issued in the courso of assessment proceedings before tho dissolution of the 
firm(23) The contrary view taken by the Andhra Pradesh High Court(24) that 
this section extends to penalty proceedings is it is submitted, incorrect 


(23) Veerappan Cheitiar r C I T 
fl9o7] 32 IT It 411 Cf under sec 25A 
Penalty on joint family after disruption 


p 640 m _ 

(24) Mareddi Krishna Reddy r I T V 
[19o7J 31 I T P 678 



CHAPTER V-A 


Special Provisions relating to certain classes of 
Shipping 

44A The provisions of this Chapter shall, notwithstanding 
anything contained m the other provisions of this 
iSSS^St of Act, apply for the purpose of the levy and recovery 
of tax in the case of any person who resides out of 
the taxable territories and carries on business in the taxable tern 
tones in any jear as the owner or charterer of a ship (such person 
hereinafter in this Chapter being referred to as the principal), unless 
the Income-tax Officer is satisfied that there is an agent of such 
principal from whom the tax will be recoverable in the following 
year under the other provisions of this Act 


44B (1) Before the departure from any port in the taxable 

territories of any ship m respect of which the 
ga^ e 9 ‘ UJ7 ' of profita and provisions of this Chapter apply, the master of 
the ship shall prepare .and furnish to the Income- 
tax Officer a return of the full amount paid or payable to the princi 
pal, or to any person on his behalf, on account of the carriage of all 
passengers, livestock or goods shipped at that port since the last 
arrival of the ship thereat 


(2) On receipt of the return, the Income-tax Officer shall 
assess the amount referred to in sub section (1), and for this purpose 
may call for such accounts or documents as he may require, and 
one sixth of the amount so assessed shall be deemed to be the amount 
of the profits and gams accruing to the principal on account of the 
carnage of the passengers, li\ estock and goods shipped at the port 

(3) When the profits and gams ha\ e been assessed as aforesaid, 
the Income tax Officer shall determine the sum payable as tax 
thereon at the rate for the time being applicable to the total income 
of a compan), and such sum shall be paj able by the master of the 
ship, and a port clearance shall not be granted to the ship until the 
Customs collector, or other officer duly authorised to grant the same, 
is satisfied that the tax has been duly paid 


44C Nothing m this Chapter shall be deemed to prevent 
Adjustment a principal from claiming, in the }ear following 
that in which any payment 1ms been made on 
his behalf under this Chapter, that an assessment be made of his 
total mcome m the prev lous year, and that the tax payable on the 
basis thereof be determined in accordance with the other provisions 
of this Act, and, if he so claims, an) such payment as aforesaid shall 
48a 
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Ss be treated as a payment in advance of the tax and the difference 
44A-44C between the sum so paid and the amount of tax found payable by 
him shall be paid by him or refunded to him, as the case may be 

" Occasional shipping "—The provisions of bccs 44A, 44B and44C ore 
applicable only m cases where a person 

(a) carries on business in India as the owner or charterer of a ship, 

(l) docs not reside m India, and 

(c) docs not employ an agent from whom the tax can bo recovered under 
sec 40(2) or sec 42 

The provisions of this Chapter are intended to ensure the dae recovery of 
tax from the owners or charterers of stcamcre m respect of the profits made by 
them from the carrying of passengers livestock or goods from Indian ports A 
summary assessment in substitution of the regular assessment is contemplated by 
this Chapter (Cf secs 23B and 24A) One sixth of the gross receipts is deemed 
I to be the assessable profit for the purposes of the summary assessment (‘One 
I sixth” was substituted for one twentieth by the Finance Act, 1550) A port 
‘clearance is not granted to the ship until the tax is duly paid 

In tho year following the year in which tho tax has been paid under this Chapter, 
(the assessee may exercise his option of being assessed in the regular course under 
feection 23 If such option is not exercised, the assessment made under this Chapter 
"becomes the final assessment in tho case If howev cr tho option js exercised, the 
tax paid under this Chapter must be adjusted against the tax found payable under 
the regular assessment (sec 44C) 

It is not clear whether the option of bemg assessed in the normal course under 
sec 23 has to he exercised m the fiscal j ear following tho fiscal year m which the 
tax is paid or m the fiscal year following the close of the accounting year in which 
the tax is paid 



CHAPTER V-B 

Special Provisions relating to Avoidance of Liability 
to Income-tax and Super-tax 

44D (1) Where any person has, by means of a transfer 

of assets, by virtue or in consequence whereof, 
either alone or in conjunction with associated 
income* 11 ‘to ‘“S operations, any income which if it were the income 
resident .broad*' 117 of such person would be chargeable to income-tax 
becomes payable to a person not resident or to a 
person resident but not ordinarily resident in the taxable territories, 
acquired any rights by virtue or m consequence of which he has 
within the meaning of this section power to enjoy such mcome, 
whether forthwith or in the future, that income shall, whether it 
would or would not have been chargeable to mcome tax apart from 
the provisions of this section, be deemed to be income of such first- 
mentioned person for all the purposes of this Act 

(2) Where any person receives or is entitled to receive, whether 
before or after any transfer of assets b} virtue or in consequence 
whereof either alone or m conjunction with associated operations 
any income becomes payable to a person not resident or resident but 
not ordinarily resident in the taxable territories, any sum paid or pay 
able by way of a loan or repayment of a loan or any other sum, being a 
sum which is not paid or payable for full consideration in money or 
money’s worth, paid or payable otherwise than as income, such 
mcome shall, whether it would or would not have been chargeable to 
mcome tax apart from the provisions of this section, be deemed to be 
the mcome of the first-mentioned person for all the purposes of this Act 

(3) Sub-sections (1) and (2) shall not apply if such first- 
mentioned person shows to the satisfaction of the Income tax 
Officer either— 

(а) that neither the transfer nor any associated operation 
had for its purpose or for one of its purposes the avoidanco 
of liability to taxation, or 

(б) that the transfer and all associated operations were bona 
fide commercial transactions and were not designed for 
the purpose of avoiding liability to taxation 

(4) For the purposes of this section, an “associated opera¬ 
tion” means, m relation to any transfer, an operation of any kind 
effected by anj person m relation to any of the assets transferred 
or any assets representing whether directly or indirectly any of the 
assets transferred, or to the mcome arising from any such assets, 
or to any assets representing whether directly or indirectly the 
accumulations of income arising from any such assets 
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S 44D (5) A person shall, for the purposes of this section, be deemed 

to have power to enjoj income of a person not resident, or resident 
but not ordmaril) resident, m the taxable territories, if— 

(а) tho income is in fact so dealt with b) an) person os to be 
calculated at some point of timo and, whether in tho form 
of income or not, to enure for the benefit of the first- 
mentioned person, or 

(б) the receipt or accrual of the income operates to increase 
the \alue to such first-mentioned person of anj assets held 
by him or for his benefit, or 

(c) such first mentioned person receives or is entitled to 
recciv e at an} time an) benefit prov ided or to bo provided 
out of that income or out of mono) s w Inch arc or will be 
a\ ailablo for the purpose b) reason of the effect or succes 
sue effects of the associated operations on tint income and 
on an) assets which represent that income, or 

(d) such first-mentioned person has power b) means of the 
exorcise of any power of appointment on power of revo 
cation or otherwise to obtain for himself, whether with or 
wuthout the consent of an) other person, the beneficial 
enjoyment of the income, or 

(e) such first-mentioned person is able, in an) manner what- 
soc\er and whether directh or indirectly, to control the 
ipplication of the income 

(6) In determining whether a person has power to enjo) 
income within the meaning of this section, regard shall he had to 
the substantial result and effect of the transfer and any associated 
operations, and all benefits which maj at an) time accrue to such 
person as a result of the transfer and any associated operations shall 
be taken into account irrespective of the nature or form of the 
benefits 

(7) For the purposes of this section— 

(а) the expression “assets” includes property or rights of any 
kind, and the expression “transfer” m relation to rights 
includes the creation of those rights , 

(б) the expression “benefit” includes a payment of any kind , 

(c) references to income of a person not resident or of a person 

not ordinarily resident in the taxable territories shall, 
where the amount of the income of a company for any 
year or period has been deemed to have been distributed 
under sub section (1) of section 23 A, include references to 
so much of the income of the company for that year or 
period as is equal to the amount deemed to have been 
distributed to that person , 
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(d) references to assets representing any assets, income or S 44D 
accumulations of income include references to shares m 

or obligation of any company to which, or obligation of 
any other person to whom, those assets, that income or 
those accumulations are or have been transferred , 

(e) any body corporate incorporated outside the taxable 
territories shall be treated as if it wore resident out of the 
taxable territories whether it is so resident or not 

(8) The provisions of this section shall apply for the purposes 
of assessment to income-tax and super tax for the year ending on the 
31st day of March, 1940, and subsequent years, and shall apply, 
in relation to transfers of assets and associated operations whether 
carried out before or after the commencement of the Indian Income- 
tax (Amendment) Act, 1939 

(9) "Where any person has been charged to tax on any income 
deemed to be his under the provisions of this section, and that 
income is subsequently received by him, whether as income or in 
any other form, it shall not again be deemed to form part of his 
income for the purposes of this Act 

Avoidance of tax by transfer of income to non-residents — 

As Viscount Simon, L C pointed out m Lalilla v I JR (1), of recent years 
much ingenuity has been expended m certain quarters in attempting to 
devise methods of disposition of income by which the tax payer might be enabled 
to enjoy the benefits of residence in a country while receiving the equi\alcnt of 
such income without Bhanng m the appropriate burden of taxation in that country 
One result of such methods is that amendments have been made to the Income tax 
code both m England snd in India, which aim at nullifying the effectiveness of 
such schemes The provisions of this Chapter which was inserted by the amending 
Act of 1939 hit transactions which are effected with a \iew to avoiding liability 
to taxation 

Broadly speaking sub sec (I) of this section comes into operation where 
(a) a transfer of assets is effected in such a manner that the income becomes payable 
to a person not resident or not ordinarily resident in India, ( b ) the transferor acquires 
anj rights by virtue or in consequence of which he has within the meaning of sub 
sec (5) of this Bection the power to enjoy such income whether forthwith or m the 
future, and (c) it is not proved that the transfer has not for its purpose or for one 
of its purposes the avoidance of liability to taxation In such a case the income 
is deemed by sub sec (1) to be the income of the transferor Other cases where the 
transferor is charged in respect of income arising from assets transferred to another 
are to be found in sec 16(l)(c) and 16(3) 

Sub sec (2) of this section is couched in singularly unhappy language It 
covers cases where assets are transferred to a person who is not resident or not 
ordinarily resident and the transferor indirectly gets the income under the guise of 
obtaining loans or repayment of loans 

A transaction may be an ‘associated operation” within the meanmg of sub- 
sec (4) though it may be separated by an interval of time from the earlier transfer 
with which it is Bought to be associated(2) 

(1) 25 TC 107 117 (HL) 1943 ITR (2) Corbetl e Executrices v 1 P 25 TC 

Suppl 78 79 305 (C A) 
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Ss The decisions under the analogous provisions of the English law are useful 

44D-44E m construing this section The meaning of “power to enjoy ” and other provisions 
of the English law closely similar to the provisions of this section have been consider 
ed by the House of Lords m Lord Yesteifs Executors v I It (3), Congreve <f Congreve 
v 1 It (4), LatiJla v / It (5) and Lambndge v 2 It (5a), And have also been dealt 
with in the undermentioned cases(6) 

The reference in sub sec (7){c) to the notional distribution of a company s 
profits by way of dividend among shareholders as the result of an order under 
sec 23A, is now anachronistic in view of the present sec 23A which provides for 
the levy of additional super tax on the company itself m place of the assessments 
on shareholders on the basis of notional distribution of dividend provided for under 
the old sec 23A Upon the substitution of tho present sec 23Ahy the Finance Act, 
1955, sub sec (7)(c) of this section should have been deleted 

Sub-sec (3) Burden of proof —-The section does not call upon the 
Income tax authorities to establish the existence of any intent m the tax payer s 
mind to avoid any liability to tax It is enough for them to establish the fact that 
by virtue or in consequence of the transfer of assets certain results within the 
purview of the section follow If the case falls within sub sec (1) or (2), the onu3 
is on the tax payer to satisfy the Income tax Officer regarding the absence of any 
intention to a\ oid liability to taxation(7) This is made clear by sub sec (3) which 
is so framed as to cast the burden of proof on the assessee ' 

Sub-sec (8) Transfers effected prior to 1939—For the removal 
of doubt sub sec (8) expressly provides that the provisions of this section 
apply in relation to transfers of assets and associated operations whether carried 
out before or after the commencement of the amending Act of 1939 which intro 
duced this section A similar provision is made m sec 16(l)(c) 

Sub-sec (9) Double taxation —Sub sec (9) is intended -to avoid 
double taxation It provides that whpre an assesses has been charged to tax in 
respect of a sum deemed to be his income under this section, the subsequent receipt 
of that sum by the assessee whether as income or m any other form would not 
again attract tax in Ins hands at the date of such receipt 


o^F ir > 


7 44E (I) "Where the owner of any securities (in this suh 

/ Avoldanee of tfli b section and in sub section (2) referred to as “ the 
certain transaction* in owner”) agrees to sell or transfer those securities, 
and by the same or any collateral agreement— 

(а) agrees to buy back or re acquire the securities, or 

(б) acquires an option, which he subsequently exercises, to 
buy back or re acquire the securities, 

then, if the result of the transaction is that any interest becoming 
payable m respect of the securities is receivable otherwise than bV 
the owner, the interest payable as aforesaid shall, whether it would 
or would not have been chargeable to tax apart from the provisions 


(3) 31 T c l 

(4) 30 TC 163 

(6) 25TC 107 1943 ITU Suppl 78 
(S a) f!9->6] 29 I*1 R -174 36 TC 313 
(G\ Lord Howard De I Valden Y 1 P 
2„ TC 121 (CA) 1942 ITT Soppl 90 


Sassoon v / if 25 T C 154 (C A ) Corbetts 
Executneea v I H 25 TC 305 (CA) 
CoUtngham t Executors r / Jt 22 TC S'* 
MacDonald v I E 22 TC 449 Lee vis 
24 T C 207 

" (7) Corbett s Executrices v / P 25 TO 
30-> 314 (C-A) 
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of this section, be deemed for ail the purposes of this Act to be S 44E 
the income of the owner and not to be the income of any other 
person 

(2) The references in sub section (1) to buying back or re¬ 
acquiring the securities shall be deemed to include references to 
buymg or acquiring similar securities, so, however, that where 
similar securities are bought or acquired, the owner shall be under 
no greater liability to tax than he would have been under if the 
original securities had been bought back or re-acquired 

(3) Where any person carrying on a business which consists 
wholly or partly in dealing in securities agrees to buy or acquire 
any securities, and by the same or any collateral agreement— 

(a) agrees to sell back or re transfer the securities, or 

(b) acquires an option, which he subsequently exercises, to 
sell back or re-transfer the securities, 

then, if the result of the transaction is that any interest becommg 
payable m respect of the securities is receivable by him, no account 
shall be taken of the transaction m computing for any of the pur¬ 
poses of this Act the profits arising from or loss sustained m the 
business 

(4) Sub section (3) shall have effect, subject to any necessary 
modifications, as if references to selling back or re-transferrmg the 
securities included references to selling or transferring similar 
securities 

(5) For the purpose of this section— 

(а) the expression “interest” includes a dividend , 

(б) the expression “securities” includes stocks and shares , 

(c) securities shall be deemed to be similar if they entitle 
their holders to the same rights against the samo persons 
as to capital and interest and the same remedies for the 
enforcement of those rights, notwithstanding any difference 
in the total nominal amounts of the respective securities 
or in the form in which they are held or the manner in 
which they can be transferred 

(6) The Income tax Officer may by notice in writing require 
any person to furnish him within such time as he may direct (not 
being less than twenty eight days), in respect of all securities of 
which such person was the owner at any tune during the period 
specified in the notice, such particulars as he considers necessary 
for the purposes of this section and for the purpose of discovering 
whether tax has been borne in respect of the interest on all those 
securities, and, if that person without reasonable excuse fails to 
comply with the notice, he shall be liable to a penalty not exceeding 



760 


THE INDIAN INCOAJE TAX ACT 


Ss five hundred rupees and to a further penalty of the like amount for 
44E-44F eveJ y fi a y a fte r the infliction of such penalty during which the failure 
continues 

Sale of securities under agreement to buy back Bond- 
washing —This section aims at preventing avoidance of tax by certain transac 
tions in shares and securities which are known as bond washing It has been 
noted ante(8) that interest on securities does not accrue from day to day but on 
certain fixed days and similarly dividend on shares accrues not from day to day but 
only when it is declared, and that the seller of securities cum interest or sham 
on the eve of the declaration of dividend js not assessable on the amount which 
he receives from the purchaser as the equivalent of the impending dividend or 
interest for such amount is a part of the capital price realised for the securities 
or shares The result is that if a person, on the eve of payment of interest, sells or 
otherwise transfers securities to another, and buys back or re acquires the securities 
after the interest has been received by the transferee, the transferor would be able 
to escape tax m respect of such interest, and the position would be the same as 
regards shares sold just before the declaration of dividend To prevent the avoid 
ance of taxation m this manner, this section provides that where the owner of any 
securities or shares agrees to sell or transfer them and by the same or any collateral 
agreement (o) agrees to buy them back or re acquire them or (b) acquires an option 
which he subsequently exercises, to buy them back or re acquire them, the interest 
or dividend received by the transferee is deemed to be the income of the 
transferor 
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deemed to accrue from day to day and had been apportioned accord- S 
ingly, and the income so deemed to have been apportioned to him 
had been treated as part of his total income from all sources for the 
purposes of income-tax or super tax, then those securities shall be 
deemed to be securities to which sub section (3) applies 

(3) For the purposes of assessment to income-tax or super¬ 
tax in the case of any such person, the income from any securities 
to which this sub-section applies shall be deemed to accrue from 
day to day, and in the case of the sale or transfer of any such secu¬ 
rities by or to him shall be deemed to have been received as and when 
it is deemed to have accrued 

Provided that this section shall not apply if such person proves 
to the satisfaction of the Income-tax Officer that the avoidance of 
income-tax or super-tax was exceptional and not systematic and 
that there was not in his case in any of the three precedmg years 
any such avoidance of income tax or super-tax, or that the provi¬ 
sions of section 44E have been applied in his case in respect of such 
income 

(4) If any person fails to furnish any statement or particulars 
required under this section, or if the Income tax Officer is not satis¬ 
fied with any statement or particulars furnished under this section, 
the Income tax Officer may make an estimate of the amount of the 
income which, under the foregoing provisions of this section, is to 
be deemed to form part of the person’s total income for the purposes 
of income-tax or super-tax 

(5) If any person without reasonable excuse fails to furnish 
any statement or particulars required under this section, he shall be 
bable to a penalty not exceeding five hundred rupees, and to a 
further penalty of the like amount for every day after the infliction 
of such penalty during which the failure continues 

(6) For the purpose of this section the expression “securities” 
includes stocks and shares 

Systematic sales cum-dmdend —The last section deals with the 
case of Bale of shares or securities under an agreement to buy them back, thereby 
avoiding liability to tax in respect of the interest or dividend This section nullifies 
the efleetrv eness of another device m, systematic sales of securities cum mterest 
or shares cum-dmdend with a view to avoidmg liability to tax m respect of the 
interest or dividend. The effect of the section is that if sales purchases dealings, 
contracts arrangements, transfers or any other transactions relating to shares or 
securities result m avoidance of more than ten per cent of the amount of tax which 
would be payable but for such transactions the income from the shares or securities 
should be deemed to accrue from day to day and should be deemed to have been 
received by the assessee as and when it is deemed to have accrued and the income 
should be assessed on that footmg 
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44F Tins section does not apply in cases (a) where the avoidance of tax is exceptional 
and not systematic end there has been no Buch avoidance of tax by the assessee m 
any of the three preceding years, or (6) where the prov isions of sec 44E have been 
applied The word “systematic” implies a number of transactions of the sam6 
character A single avoidance of tax would be exceptional and not systematic 
even though it may be planned or devised and may be carried out by a number of 
sales at the same tune(9) Under the Proviso to sub sec (3), the onus of proving 
that the avoidance of tax is exceptional and hot systematic is on the assessee(lO) 

Appeal —An order imposing a penalty under sec 44E or 44F is appealable 
undeT sec 30 An assessment made under sec 23 on the basis provided in sec3 
44D, 44E or 44F would be similarly appealable under sec 30 


(9) Biiskndv IB 20TC 4i6 


(10) BiUland v / P ibid 



CHAPTER VI 

Recovery of Tax and Penalties 

%0 v 45 Any amount specified as ptyablo m *i notice of demind 
under sub section (3) of section 23A or under 
T “ rtea section 29 or an order under section 31 or section 33, 

shall be paid within tho time, at the place md to tho person men¬ 
tioned m the notice or order, or if a time is not mentioned then 
on or before the first day of the second month following tho date of 
the service of the notice or order, and an) assessee filling so to pay 
shall be deemed to be m default, provided that, when an wse^eo 
has presented an appeal under section 30, the Income-tax 0finer 
maj in his discretion treat the nsscssco as not being m dofiult. as 
long as such appeal is undisposed of 

Provided further that where an nsscssco has been a^cssotl m 
respect of income arising outside the taxablo territories m a conntr) 
the laws of winch prohibit or restrict the remittance of mono) to 
the taxable territories, tho Income-tax Officer shall not treat tho 
assessee as m default m respect of that part of tho tax which is duo 
in respect of that amount of his mcomo w Inch b) reason of such 
prohibition or restriction cannot bo brought into tho taxable terri¬ 
tories, and shall continue to treat tho nsscssco as not m default in 
respect of such part of tho tax until tho prohibition or restriction is 
removed 

Explanation —For tho purposes of tlus scotion mcomo shall 
be deemed to liavo been brought into tho taxablo tointorics if it 
has been utilised or could have been utilised for tho purposes of 
any expenditure actunll) incurred by tho nsscssco without tho 
taxable territories or if the mcomo wliothor capitalised or not 1 ms 
been brought into the taxable territories in ail) form 

Pendency of appeal —If an appeal is prcforrctl against an assessment 
that would not Dy itself entitlotlic nsscssco to withhold pajmont of tho tax till tho 
appeal is decided hut the Income tax Officer “may in his discretion treat tho 
assessee as not being m default as long as such appeal is umhsposod of M An tho 
Calcutta High Court held m Ladhuram Tapana v JJagch »(1) and tho Andhra High 
Court in Vetcha Sreeramamurthj v I T Oflo), tho Incomo tax Officer's power 
to treat the assessee as not being m default is a power coupled with a duty, and 
in any event it should bo exercised fairly end reasonably and not arbitrarily or 
capriciously Where tho assessee has gono in appeal and tho appeal la not friv ofoua, 
it may, in the special circumstances of a caso, bo tho duty of tho Incomo tax Officer 
to refram from enforcing payment of tho tax under tho notico of domand and to 
grant extension of time till tho appeal is disposed of If tho Incomo tax Officer 
fails to discharge this duty ho may bo compelled, b) a Writ of Mandamus under 
Article 226 of the Co nstitution or an order under sec 45 of tho Specific llelic f Act, 

,01 [19olJ201TP Cl It seems that Padmnnabha Mtnon hrtihni Jltenon V 

this decision -was reversed in appeal O 1 T (10.7132 1 1 T 5*»1, 0Vfi 

presumably on tho facta of tho caso j eao (la) [10„G] 20 I l H 202 
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Ss to stay his hands(2) However, so long as the Income tax Officer exercises his 
45-46 discretion fairly and reasonably, the Court would have no power to interfere^) 

Foreign income —-Where an assessee has been taxed in respect of his 
foreign income arising in a country the laws of which prohibit or restrict the 
remittance of money to India, the assessee cannot be treated as being in default 
in respect of that part of the tax which is due on income which by reason of such 
prohibition or restriction cannot be and has not been brought into India, and the 
assessee must continue to be treated as not being m default so long as the prohibition 
or restriction continues The inability to remit the income to India should have 
been by reason of such prohibition or restriction If an assessee, by negligence, 
collusion or fraud does not get the requisite permit for remittance, it cannot be 
said that his inability to bring money into India is by reason of such prohibition 
or restriction{4) But where the assessee applies for and is refused the requisite 
permit for remittance he cannot be regarded as a defaulter in respect of tax on such 
foreign income, and if the authorities threaten to take recovery proceedings under 
sec 46, they may be restrained from doing so by a W nt of Prohibition(5) 

The Explanation provides that income must be deemed to have been brought 
into India (a) if it has been utilised or could have been utilised for the purposes 
of any expenditure (not necessarily allowable as a deduction under this Act) actually 
incurred by the assessee outside India, or (6) if the income whether capitalised or 
not has been brought into India in any form The Explanation overrides the 
general principle of law that income cannot be held to have been brought into a 
country if it has been converted into capital before remittance See ante under sec 
4(l)(6)(nt), Income capitalised before remittance \ p 181 


Default m payment —If the assessee is m default in making payment 
of the tax it may be recovered m the manner laid down in sec 46 and the assessee 
is further liable to a penalty under sec 46(1) The assessee cannot be treated as 
being in default if the notice of demand is not duly served(5a) 


> 0 ) 


V 

ixrt) 


46 (1) When an assessee is in default in making a payment 

of income-tax, the Income-tax Officer may m his 
discretion direct that, m addition to the amount 
of the arrears, a sum not exceeding that amount 
shall be recovered from the assessee by way of penalty 

(lA) For the purposes of sub section (1), the Income tax 
Officer may direct the recovery of any sum less thin the amount 
of the arrears and may enhance the sum so directed to be reco\ ered 
from tune to time in the case of a continuing default, so however 
that the total sum so directed to be recovered shall not exceed the 
amount of the arrears payable 

(2) The Income-tax Officer maj forward to the Collector 
a certificate under his signature specifying the amount of arrears 
due from an assessee, and the Collector, on receipt of such certificate, 


(2) Ladhuram Taparta Y Baqch.% [1951] 
20 IT R 51 Vetcka Sreeramamurthy y 
1 T 0 [1956] 30 I T R 252 

(3) \ ctcha Sreeramamurtky r 1 T O 
[1956] 30 ITR 252 Goverdkan Lai Jaga 
dtsh Kumar y C 1 T [1956J29ITR 591 
Lord Kruhna Sugar IIilU Ltd y I T O 


[1952] 22 ITR 410 

(4) Mulhuicappa y J T O [1952] 21 
ITR 344 

(5) Jbd [1952} 211T R W 

(5a) LLytthyxna Trading Depot V LKj 
Tahsttdar [1957] 32 I T R 393 
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shall proceed to recover from such assessee the amount specified S 46 
therein as if it were an arrear of land revenue 


Provided that without prejudice to any other powers of the 
Collector in this behalf, he shall for the purpose of recovermg the 
said amount ha\ e the powers which under the Code of Civil Proce¬ 
dure, 1908 (V of 1908), a Civil Court has for the purpose of the 
recovery of an amount due under a decree 
/(3) In any area with respect to which the Commissioner has 
/directed that any arrears may be recovered by any process en¬ 
forceable for the recovery of an arrear of any municipal tax or local 
rate imposed under any enactment for the time being m force m 
any part of the State, the Income-tax Officer may proceed to 
reco\ er the amount due by such process 

(4) The Commissioner maj direct by what authority any 
powers or duties incident under any such enactment as aforesaid 
to the enforcement of any process for the reco\ ery of a municipal 
tax or local rate shall be exercised or performed when that process 
„is employed under sub-section (3) 


H) 


(6) If any assessee is in receipt of any income chargeable 
under the bead “Salaries” the Income tax Officer may require 
any person paying the same to deduct from any payment subse 
quent to the date of such requisition any arrears due from such 
assessee, and such person shall comply with any such requisition, 
and shall pay the sum so deducted to the credit of the Central 
Go\ eminent, or as the Central Board of Re\ enue directs 


f (5A) The Income tax Officer may at any time or from time 
to time, by notice in writing (a copy of which shall be forwarded 
to the assessee at his last address known to the Income-tax Officer) 
require any person from whom money is due or may become due to 
the assessee or any person who holds or may subsequently hold 
money for or on account of the assessee to pay to the Income-tax 
Officer, either forthwith upon the money becoming due or being 
held or at or within the time specified m the notice (not being before 
the money becomes due or is held) so much of the money as is 
sufficient to pay the amount due by the tax-payer m respect of 
arrears of income-tax and penalty or the whole of the money when 
it is equal to or less than that amount 

The Income tax Officer maj at any time or from time to time 
amend or re\ oke any such notice or extend the time for making any 
payment m pursuance of the notice 


Any person making any payment m compliance with a notice 
under this sub-section shall be deemed to have made the payment 
"under the authority of the assessee and the receipt of the Income-tax 
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46 Officer shall constitute a good and sufficient discharge of the liability 
of such person to the assessee to the extent of the amount referred 
to in the receipt 

Any person discharging any liability to the assessee after 
receipt of the notice referred to in this sub section shall be personally 
liable to the Income tax Officer to the extent of the liability dis 
charged or to the extent of the liability of the assessee for tax and 
penalties, whichever is less 

If the person to whom a notice under this sub-section is sent 
fails to make payment in pursuance thereof to the Income-tax 
Officer, further proceedings may be taken by and before the Collector 
on the footing that the Income-tax Officer’s notice has the same 
effect as an attachment by the Collector m exercise of his powers 
under the proviso to sub-section (2) of section 46 

Where a person to whom a notice under this sub-section is 
sent objects to it on the ground that the sum demanded or any part 
thereof is not due to the assessee or that he does not hold any money 
for or on account of the assessee, then, nothing contained m this 
section shall be deemed to require such person to pay any such sum 
or part thereof, as the case may be, to the Income tax Officer 

(6) If the recovery of income tax m any area has been entrusted 
to a State Government under Article 258(1) of the Constitution, the 
State Government may direct with respect to that area or any part 
thereof, that income-tax shall be recovered therein with, and as an 
addition to, any municipal tax or local rate, by the same person and 
in the same manner as the municipal tax or local rate is recovered 

(7) Save in accordance with the provisions of sub section 
(1) of section 42, or of the proviso to section 45, no proceedings for 
the recovery of any sum payable under this Act shall be commenced 
after the expiration of one year from the last day of the financial 
year in which any demand is made under this Act 

Provided that the period of one year herein referred to shall— 

(t) where an assessee hhs been treated as not being in default 
under section 45 as 'long os his appeal is undisposed of, be 
reckoned from the date on which the appeal is disposed of, 
(u*) where rcco\ cry proceedings in any case ha\ c been stayed by 
any order of a court, be reckoned from the date from which 
the order is withdrawn , 

(itt) where the date of payment of tax has been extended by an 
Income tax authority, be reckoned from the date up to which 
the time for poyment had been extended , 

(tf) where the sum payable is allowed to he paid by instalments, 
from the date on which the last of such instalments was duo 
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Provided further that nothing in the foregoing proviso shall have S 
the effect of reducing the period within which proceedings for re- 
coaery can be commenced, namely, after the expiration of one year 
from the last day of the financial year in which the demand is made 

2, j 2^*“ ’Explanation —A proceeding for the recovery of any sum shall be 
deemed to have commenced within the meaning of this section, if 
X ') some action is taken to reco\ er the whole or an} part of the sum 
, within the period hereinbefore referred to, and for the removal of 
doubts it is hereby declared that the scaeral modes of recovery 
specified in this section are neither mutually exclusive, nor affect 
in any way any other law for the time being m force relating to the 

__recoaery of debts due to Goaernment, and it shall be lawful for the 

Income tax Officer, if for any special reasons to be recorded he so 
thinks fit, to haae recourse to any such mode of recovery notwith¬ 
standing that the tax due is being rccoaered from an assessee by 
any other mode 

) (8) For the purposes of this section, the expression ‘‘Collector” 

shall include a Collector in Pakistan and the Income tax Officer 
may forward a certificate under stib section (2) to a Collector in 
Pakistan through the Central Board of Rea enue of Pakistan, if the 
assessee has property in the district of that Collector 


(9) Where a Collector in the taxable territories receives through 
Central Board of Rea enue of India a certificate under the signa¬ 
ture of an Income-tax Officer in Pakistan, the Collector shall proceed 
to recover the amount specified therein m the manner in which he 
would proceed to recoaer the amount specified in a certificate 
received from an Income tax Officer in the taxable territories, and 
shall remit any sum so recovered by him to the Income tax Officer 
in Pakistan, after deducting his expenses m connection with the 
recover} proceedings 

j (10) The prooasions of sub sections (8) and (9) shall remain 
'in force only so long as there are m force similar provisions in this 
Act as in force as part of the law of Pakistan or under any other 
similar Act forming part of the law of Pakistan for the recovery of 
tax by a Collector m Pakistan on receipt of a certificate from an 
Income tax Officer in the taxable territories 


w 


the 


Scope of the section —Sec 45 as noted abo\e, deals with the question 
as to when an assessee should he deemed to he in default This section provides 
the penalty for default and the mode and time of recovering arrears of tax Suh 
secs (1) and (1A) of this section enact that when the assessee is in default in making 
payment of the tax, a penalty may he levied on him not exceeding the amount of 
the arrears of tax Sub secs (2) to (6) lay down the various wajs of recovering 
arrears of tax, while sub sec (7) prescribes the period of limitation within which 
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S 46 proceedings under this section have to bo commenced Sec 47 provides that 
penalties and interest are recoverable under this section in tho same manner as 
arrears of tax 

1 Sub-secs fl) and (1A) Penalty—A penalty may bo imposed under 
sub sec (1) for default m payment of tax but no penalty can be imposed for default 
m payment of the penalty already imposed(66) Tho direction which the Income 
tax Officer is empowered to give under these cub sections must take the form of an 
order and the order must state the specific sum which tho assessed has to pay by 
way of penalty(6) An order of penalty passed under sub sec (1) after an injunction 
has been issued by a Court restraining the Income tax Officer from taking any 
proceedings for recovery would bo void, even if the Income tax Officer was not 
aware of the injunction(7) A penalty may bo imposed under sub sco (I) on a 
legal representative assessed under sec 24B for his default in paying tho tax due 
under such assessment^) 

Modes of recovery 

The Explanation to sub sec (7), which was inserted by the Income tax 
(Amendment) Act 19o3 makes it clear that the modes of recovery specified in this 
section are neither exhaustiv c(8) nor mutually exclusive The various modes of 
recovery specified in this section may be pursued concurrently The modes of 
recovery of arrears of tax, penalty and interest dealt with by this section are 
the following — 


(i) Arrears may be recovered as if they were arrears of land 
revenue —Sub sec (2) —"When an assessce is in default the Income-tax 
Officer may forward to the Collector a certificate under his signature specifying 
the amount of arrears duo from the nssessee(9) The certificate must be forwarded 
to the Collector of the place where the demand is payable(9a) The Collector on 
receipt of such certificate, has to proceed to recover from the assessee the arrears of 
tax penalty or interest as if they were arrears of land revenue(lO) and the Collector 
of the district m which the office of the Income tax Officer is situate has the further 
power, under sec 5 of the Revenue Recovery Act 3890 to send A certificate of the 
amount to be recovered to the Collector of another district(11) It is not essential 
to the validity of the certificate that the year for which the demand is due should 
be stated therein Although income tax may be popularly described as due for a 
certain year it is not in law bo due It is calculated and assessed by reference to the 
income of the assessee for a given year, but it is due when demand is made under 
Bees 29 and 45 It then becomes a debt due to the Government but not for any 
particular period(12) 

Sec 13 of the Bombay City Land Revenue Act 1876 prescribes the manner 
m which land revenue in arrear may be recovered and it now lays down tha t the 
(55) Mathew v I 1 O [1956] 29 IT R (9a) EhaUadianja v C I T [1956] 30 


456 

(6) Rotate v C I T [1952] 211T R 18 

(7) Sarupchand <L Buhumehand v Onion 
of India [1953] 23 I T R 382 411 

(7a) The contrary decision of the Mad 
H C in Alfred v I T O [1956J29ITR 
70S is it is submitted incorrect 

(8) See post under The section is not 
exhaustive p 771 

(9) For the validity of a certificate under 
tho Bengal Public Demands Recovery Act 
1913 eee Doorga Prosad v See of Stale 
19461TR 285 (PC) 


IT R 635 , 

(10) See Jairam Sdhti v Emperor 1 
ITC 201 where the Collector instead ot 
recovering the arrears of tax as if they were 
• arrears of land revenue exceeded his powers 
by issuing a distress warrant to a police 
officer for execution See also Venkata 
Ramayya v Collector of Madras [1952] 21 


IT R 454 . 

(11) Venkata Ramayya v Collector of 
Madras [1952] 21 I T R 454 Subramama 
Iyer v I T O [1957] 321 TP 582 

(12) Doorga Prosad v Sec of State 19*5 


IT R 285 289 (P C ) 
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defaulter may bo confined in civil jail for a maximum period of six months when the S 46 
sum duo is more than fifty rupees and for a period of bix weeks in any other case, 
whereas prior to its amendment by Bombay Act XLVII of 1954 that section 
authorised imprisonment for a maximum period of one day for each rupee of the 
amount due(13) However, under sec 13 of the Bombay City Land Revenue Act 
the defaulter’s properties should in the first instance be sold before he is apprehended 
and confined m a civil jail(13o) This condition precedent, viz, the sale of 
tho assessce s properties, must be fulfilled even if the assessee has been adjudicated 
an insolvents 4) I! the property is not first sold, the detention of the assessee in 
prison would be jn\ ahd(15) The tax assessed on a Hindu undivided family cannot 
be recovered by the arrest and detention of the junior members of the family(15a) 

If the properties of a party other than the assessee are attached and sought 
to he sold for recovery of arrears due from the assessee such third party may file 
a suit to vindicate his proprietary nghts(16) or a petition for a Writ under Article 226 
of tho Constitution(16o) The title which passeB to the purchaser at a sale of the 
assessee’s property for recovering arrears, has been considered m the undermen-f 
tioned cases(17) 

Inlra vires —The Supremo Court held m Purshollam Gomndji Halai v Collector 
of Bombay(l7a) and in Collector of Malabar v Enmmal Ebrahim Hajee( 18) that the 
provisions of this sub section, which authorise the arrest and detention of assessees, 
are tnlra vires the Constitution and do not violate any of the fundamental rights and 
that the arrest and detention under this section is not by way of punishment but 
is merely a mode of reco\ ering the amount due Upon payment of the amount due, 
the assessee would be entitled to he released from custody(18a) 


(u) Powers of Civil Court under Code of Civil Procedure — 
Proviso to sub sec (2) —The Proviso to sub Bee (2) enacts that without prejudice 
to any other powers of the Collector in this behalf, he shall, for the purpose of 
recovering arrears, have the powers which a Civil Court has under the Code of Civil 
Procedure for recovering a decretal amount 

Dealing with this Proviso, Das C J, delivering the main judgment of the 
Supreme Court m Purshollam Govtndji Halai v Collector of Bombay^ 19) observed 
that on a proper reading, this sub section “does not prescribe two alternative! 
modes of procedure at all All that the sub section directs the Collector to do is \ 
to proceed to recover the certified amount as if it were an arrear of land revenue \ 
that is to say, he ib to adopt the procedure prescribed by the appropriate law of 1 
Ins State for the recovery of land revenue and that in thus proceeding he is under i 
the proviso, to have all the powers a Civd Court has under the Code The sub * 
section does not prescribe two separate procedures In our opinion, tho proviso 
does not indicate a different and alternative mode of recovery of the certified 
amount of tax but only confers additional powers on the Collector for the better and 


(13) See Shaikh Ah Ahmed v Collector 
of Bombay 1949 ITR 371 

(13a) Cf sec 48 of the Madras Revenue 
Recovery Act (II of 1864) considered in 
Collector of Malabar v Enmmal Ebrahim 
Uajee [1057] 32 I T R 124 (S C ) 

(14) Shaikh AU Ahmed v Collector of 
Bombay 1949 11 R 371 

(16) Ibid 

(15a) Prahlad Bat Batrohya v Union of 
India [1956] 30 I T R 678 

(16) Union of India v Balia Pam ifaj 
Kumar [1954] 26 IT R. 602 


(I6a) New India Tannery v Nigam 
[1956]201 TR 64 

(17) Kadir Mohideen Marakayar v 
Muthuknahna Ayyar 1 IT C 6 Chinnam- 
mal Acb\ v Saithllaihi Boietker 1935 
ITR 364 

(17a) [1955]28 ITR 891 

(18) [1957] 32 IT P 124 

d8a) Collector of Malabar v Enmmal 
Ebrahim Hatee [1957] 32 ITT 124 132 
(SC) 

(19) £I9j5] 28 IT R 891 896 


49a 
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S 46 more effective application of the only mode of recovery authorised by the body of 
.sub section (2) of section 46 ” The effect of this judgment js that the Collector is 
not competent to take any independent proceedings under the Code of Civil Procedure 
He can only proceed under the appropriate State law for recovery of arrears of 
land revenue but m such proceeding ho is competent to exercise all the powers 
which a Civil Court has under the Code of Civil Procedure 

Sub sec (2) empowers the Collector to attach a decree held by the assesses 
against a third part} but the Collector is not entitled to apply for execution of that 
decree against the judgment debtor(19a) In exercise of his powers as a Civil 
Court executing decrees, the Collector may attach or put up for sale a property 
ostensibly standing in the name of a person other than the assessee but alleged by the 
Department to belong really to the assessee The ostensible owner would then have 
the right to prefer a claim before the Collector under 0 XXI, R 58, of the Code 
of Civil Procedure(l9f>), and if his claim is rejected by the Collector, he may file 
a suit to vindicate his nghts(20) 

(m) Process enforceable for the recovery of arrears of 
municipal tax or local rate — Sub secs (3) and (4) ■—The Income tax 
Officer may recov er the arrears by any process enforceable for the recovery of an 
arrear of municipal tax or local rate, provided the Commissioner has directed that 
any arrears may be recov ered by such process in the area 

(iv) Recovery by State Government — Sub sec (6) —Where the 
recovery of income tax in any area has been entrusted to a State Government 
under Art 258(1) of the Constitution, income tax must, if the State Government 
has so directed, be recovered with and as an addition to, any municipal tax or 
local rate by the same person and m the same manner as the municipal tax or local 
rate is recovered 


(v) Deduction from salary — Sub sec (5) —Where the assessee is in 
receipt of any income chargeable under the head ‘Salaries ’ the Income tax Officer 
may require the person paying the same to deduct from such payments any arrears 
due from the assessee whether the arrears are m respect of income chargeable 
under the head Salaries or under any other head 


(vi) Collection from persons who owe money to assessee — 
Sub sec ( 5A ) —Sub sec (5A) was inserted by the Income tax and Business 
Profits Tax (Amendment) Act 1948 It provides that the Income tax Officer 
may at any time or from time to time by a written notice require any person from 
whom money is due or may become due to the assessee or any person who holds or 
may subsequently hold money for or on account of the assessee to pay to the 
Income tax Officer an amount out of the money due to the assessee sufficient to 
satisfy the claim of the Revenue Any person making a payment in compliance 
with such a notice is deemed to have made the payment under the authority of 
the assessee and the receipt of the Income tax Officer constitutes a good and sum 
cient discharge of the liability of such person to the assessee If the person in 
disregard of the notice makes a payment to the assessee he would be personally 
liable to the extent of the payment made to the assessee or to the extent of the 
amount of tax and penalties due from the assessee whichever is less Where the 
person to whom a notice under this sub section is sent refuses to comply with it 
on the ground that the sum demanded is not due to the assessee or that he does 


(19a) J i nm* Soorayya v f trtna 
ilaltayya fl9*d 23 ITII 36’ 

(196) Dhanalalshmi Ammal v I T 0 


7] 31 IT R 460 

0) Dhanalatshmi Ammal v 1* y 
7) 31 I T R 460 See Utraluxmi Fowl 
T O [1955] 27 I T R 613 
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not hold any money for or on account of the assessee, he cannot be forced to mate S 46 
payment under this sub section to the Income tax Officer The Income tax Officer 
may exerciso his powers under this sub section even after he has issued a certificate 
to the Collector under sub sec (2) and recovery proceedings are pending before the 
Col!ector(21) 

This sub section docs not apply for the recovery of excess profits tax(22) 

The issue of a notice under this sub section is not a quasi judicial act but an 
administrative act, and it corresponds to garnishee proceedings under the Code of 
Civil Procedure(23) In Union of India v Elbndge Watson{24) the Income tax 
Officer forwarded a certificate to the Collector for recovery of tax under sub sec (2), 
and also issued a notice under this sub section to the employer of the assessee 
in default, effectually stopping payment of salary to the assessee Thereafter the 
Collector passed an order ou an apphcation of the assessee but without giving a 
hearing to the Income tax Officer, permitting the assessee to pay the arrears of 
tax by instalments Since the instalment order was made without giving a hearing 
to the Income tax Officer, the Calcutta High Court refused to issue a Writ of 
Mandamus to compel the Income tax Officer to amend or modify the notice under 
this sub section or to accept payment of the arrears due from the assesseo by 
instalments 


The section is not exhaustive —Explanation to sub sec (7) — 
The Explanation to sub sec (7), which was inserted by the Income tax (Amend 
ment) Act, 1953, clarified the position that the modes of recovery provided by this 
section are not exhaustive the section does not take away from the Government 
the right of enforcing payment by any other method open to it(25) The Govern-1 
ment may instead of pursuing any mode of recovery under this section file a \ 
suit against the assessee for a decree for the amount of the arrears and the Govern 1 
ment s right of suit may be exercised oven after the period of limitation prescribed ( 
for proceedings under this section has expired(l) If moneys belonging to the i 
assessee e g , sale proceeds of property sold in execution of a money decree, are i 
lying with the Court the Income tax Officer may make an application to the Court 1 
for an order directing payment out of such moneys of the arrears payable by the 
assessee and the Court has the inherent power to make such an order on tho Income 
tax Officers application it is not necessary for the Government to obtain a 
decree against the assessee or to effect an attachment before making such an appli 
cation(2) Similarly where funds belongmg to the assessee are in the hands of 
a recei\ er, tho Court has the power, on an application by the Income tax authorities 
without any attachment to direct the receiver to pay out of the funds in his hands 
the arrears due to the Government^) 


The Explanation to sub sec (7) provides that recovery proceedings under 
any other law may be taken even simultaneously with recovery proceedings under 


(21) Laduram Taparta v Ghosh [19o61 
29 IT P 103 

(22) Jethalal Bagji Shah v Municipal 
Corpn for Greater Bombay [1954] 25 I T R 
207 

(23) Union of India v Elbndge Tl atson 
[1951] 201T R 400 407 

(24) [1951] 20 IT R 400 

(25) Mantckam Chetliar v I T O 1938 
HR 180 18„/6 (FB) Inderchand r 
Sec of Slate 1941 IT P 673 678 Builders 
Supply Corpn v Union of India [195o] 2S 
HR 797 807/8 


(1) Inderchand v Sec of Stale 1941 
ITR 673 See also Tala Iron d Sleet 
Co v Chief Beienue Authority 1 I T 0 206 
212 (PC) and In ro Henley d Co 1 TO 
209 

(2) Maniclam Cheltiar v I T O 1938 
ITR 180(FB) Got. Gen m C v Chotalal 
Shndas 1939 ITT 411 la Builders 
Supply Corpn v Union of India [1955] 28 
ITR 797 802 the Cal H C doubted tho 
correctness of this view 

(3) Soniram Pameshuxtr v Mary Pinto 
19341 TJt 58 
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S 46 this section, if the Income tax Officer thinks fit to do so for any special reasons to 
be recorded by him 

Recovery under "protective "assessment —The Calcutta High Court 
held in Jagannath Hanutndfwux v 1 T 0 (3a) that i t is open to the Department 
to make assessments on two persons in respect of thc_same income, where it ls-dOubt 
fuT whicBT'assessce is really liable to charge becauso”"unlcss such * protective” or 
alternate” assessment is made assessment proceedings against the party ulti 
mately found to be liable may become time barred butjhe Department cannot 
recover j he tax from both the assessees in respect of the same_filcome«—■“ 

No recovery of Indian tax in foreign countries —The decision 
of the House of Lords in Goit of India v Taylor(4) establishes that (a) in no 
circumstances will the Courts of a country directly or indirectly enforce the 
revenue laws of another country(5) and therefore no State can sue in a foreign 
country for taxes due under the law of that State, (6) a claim for foreign taxes is 
not a liability which the liquidators of a company in liquidation are bound to 
discharge, (c) these principles would apply even as between States which are 
members of the British Commonwealth of Nations 


Assessment cannot be re-opened in insolvency or liquidation — 

} The Act exhaustively defines the obligations and remedies of the tax payer 
Once an assessment is made it is final as against the assessee and it cannot be 
set aside or modified, re opened revised or reviewed, except in one of the ways 
^specified in the Act(6) This principle applies even where the aasessee is adjudicated 
T an insolvent or the assessee company goe3 into liquidation An Insolvency Court 
or a Court wmdmg up a company is not entitled to go behind an income tax as 
sessment and the Income tax authorities cannot be called upon to prove their 
claim in the Court otherwise than by the production of the assessment order(7) 
It has been so held by a Full Bench of the Lahore High Court in Ram Paint Colour 
cfc Varnish Works Ltd v Federation of Pakistan^) overruling an earlier decision 
to the contrary in Gov Gen in C v Sargodha Trading Co Ltd (9) 


Priority for tax dues —Liquidation of company and insolvency —- 
The Government has priority over unsecured creditors in the payment of 
debts and therefore in the administration of assets arrears of tax, penalty 
or interest must be paid before unsecured creditors are satisfied(lO) The fact 
that a creditor has attached the assessee s property does not give him any P re 
ferential right over the Government^ 1), nor does the appointment of a receiver 
of a mortgaged property give the mortgagee any preferential right over the Govern 
ment in respect of the rents and profits of the property collected by the receiver, 


(3a) [1957] 31 I T R 603 

(4) [19-5] 27 IT R 356 

(5) faee a^o Trinidad Lake Asphalt 
Operating Co v C I T 1945 ITR Suppl 
14 17 (PC) 

(6) See C I T v Tribune Trust 1948 
ITR 214 224 (PC) and Raleigh Iniesl 
ment Co Ltd v Oov (ten in C 1947 ITR 
332 (PC) bee further ante tinder sec 1 

The Act is exhaustive p 5 bee also 


sec 67 

(71 Moschi v 1 R 35 T C 92 
Dmshaw <L Co v I TO 1941 ITR 
215 In re Calvert [1809] 2 Q R D 145 4 
TC 79 hailhal Crain d Bullion Exchange 
Jtd (/n Liq) In re [19^4] 2o ITR 87 


Contra Suburban Bank Ltd In re [1953] 
24 ITR 67 and I T O v Lucknow 
Sugar Works 1935 I T R 322 

(8) [1955] 27 ITR 475 

(9) 1943ITP 368 

(10) Builders Supply Gorpn v Union 

of India [19oo] 28 I T P 797 Manickam 
Chettiar v I T O 1938 ITP 180 (F B ) 
Oov Qen m C v Chotalal Shivdas 1939 
ITR 411 Soniram Rameshioar v Mary 
Pinto 1934 ITR 58 See of Slate v 31a 
Ay tin Me 1937 ITR 560 In re Utnlej 
d Co 1 T C 209 . 

(11) Builders Supply Corpn v Union of 
India [I9o5] 28 I T P 797 Sec of Stale 
r Ma \yetn Me 1937 ITR 560 
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though the mortgagee is entitled to priority in respect of the property itself(12) S 46 
Sec 73(3) of the Code of Civil Procedure preserves the priority to which debts 
due to the Government are entitled 


Sec 49 of the Presidency Towns Insolvency Act, 1909, and sec 61 of the 
Provincial Insolvency Act, 1920, contain a provision allowing priority in respect 
inter aha of all debts due to the Gov emmcnt which would include arrears of tax 
remaining unpaid at the date of adjudication(13) 

Similarly, under sec 530(l)(a) of the Companies Act, 1956, the Government 
is entitled-to priority in respect of arrears of tax and other dues owing by a 
company m liquidation but tho priority is qualified by the limitations specified 
m that section and is shared with other creditors For the purposes of that section 
a tax is due and payable only when it has been ascertained quantified and notified 
to the assessco with a demand for paymcnt(14) Advance tax demanded from a 
company under sec 18A, within twelve months before the date of the winding up 
order, is a tax covered bj sec 530(l)(o) of the Companies Act 1956, in 
respect of which the State is entitled to prionty(15) However if a regular assess 
ment order and relativ e notice of demand are also issued subsequent to the notice 
under sec 18A but before the date of the winding up order, the question of claiming 
priority for the advance tax would not arisc{16) The Federal Court held m 
Gov Gen in-G v Shtromam Sugar Mills Ltd (17) that the Government is not 
entitled to any prerogative, priority or preferential rights or treatment in the 
administration of assets m the liquidation of a company, save those which are 
expressly conferred and limited by the Indian Company Law itself In the case 
before the Federal Court a company had been ordered to be wound up before the 
assessment was made (though the assessment related to a year prior to the winding 
up), and consequently the Government was not entitled to any priority under 
sec 230 of the Indian Companies Act, 1913, in respect of the tax but ranked as an 
unsecured creditor(18) It was held that a proceeding by the Income tax author 
ities under sec 46 of this Act to recover the tax payable by the company was a 
‘legal proceeding’ within the meaning of sec 171 of the Indian Companies Act 
1913, and accordingly before forwarding the requisite certificate under sec 46(2) 
of this Act to the Collector which would put the machinery for recovery of the 
tax into motion, the Income tax Officer should first apply for leave of the winding 
up Court as required bj sec 171 of the Indian Companies Act If the Income tax 
Officer moves under sec 46(2) without prior leave of the winding up Court he may 
be restrained bj an order or injunction of the Court from collecting the arrears 
payable by the company(19) The Income tax authorities may prove their claim 


(12) I T 0 v Indian Ins d. Banking 
Corpn Ltd [1953] 24 I T R 334 

(13) See of State v Official Assignee 
1937 IT R 677 Cf In ns CocLell Jackson 
v Att Oen 16 T C 681 (H L) and / R 
v Phillips (In re Pratt ) 31 TC 506 
(CA) 

(14) Joint Official Liquidators cf Peerdan 
Jvharmal Bank Ltd v C 1 T [1954] 25 
ITR HO 149 

(16) Ibid [19o4] 25 IT R 140 

(16) Ibid [19o4] 25 I T R 140 149 50 
explaining Suburban Bank Ltd Lire [19o3] 
24 ITR 67 

(17) 1946 IT P 248 253 

(15) Cf In re Lang ProptUer Ltd 11 
TC 46 (CA) 


(19) See Oov Oen in C v Shifomam 
Sugar Mills Ltd 1946 ITR 248 258 
where tho Federal Court held that the High 
Conrt could interfere by injunction or other 
wise as stated above but for sec 220 of the 
Government of India Act 193» The bar 
to the High Court s jurisdiction in revenue 
matters which was placed by sec 226 of 
the 1935 Act has been removed by the 
Constitution See also Janda rubber Works 
x I T O 19x0 ITR 951 where it was 
held that the circumstances of the case were 
such that the Court would grant leave under 
sec 171 of the Indian Companies Act 1913 
for recovery proceedings under sec 46 of thi3 
Act Sec 171 of the Indian Companies 
Act 1913 corresponded to sec 446 of the 
Companies Act 19o6 
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4G mliquidation like any othei; creditor (20) The income tax payable by the company in 
respect of profits earned by it from business carried on through its liquidator after the 
commencement of the winding up would be entitled to priority under sec 530(6) of 
the Companies Act, 1956, as part of the * costs and expenses of the winding up’ (21) 
If the liquidators of a company pay away all the assets of the company to 
the contributories and others without making provision for income tax dues, they 
would be liable for misapplying tbe assets of the company and bound to pay 
personally the amount of the tax(22) 


Sub-sec (7) Limitation —Recovery proceedings under this section 
must be commenced within one year from the last day of the financial year in which 
the demand is made under this Act Where a fresh notice of demand is issued 
after the tax is reduced m appeal, it is the date of such fresh notice of demand which 
must be taken into consideration for the purposes of this sub section(22o) This 
rule regarding the starting point of limitation is subject to four exceptions set out 
\n the first Proviso which was substituted by tbe Income tax (Amendment) Act, 
f 953 The period of one year is reckoned— 

(a) where pending an appeal the assesses is treated as not being in default 
under sec 45 —from the date on which the appeal is disposed of, 

(b) where recovery proceedings ha\ e been stay ed by an order of a Court,— 
from the date on which the order is withdrawn, 

(c) where the date of payment of tax has been extended by an Income tax 
authority,—from the date up to which the time for payment has been 
extended 


(d) where the assessee has been allowed to pav the sum due by instalments — 
from the date on which the last instalment becomes due 
However, these jstartuig points of limitation_are_J,o_be taken only in ca ses where 
,they_fall Jnferjthan the normal starting joint tnz thelast day of the financial 
'year in which the demand is made (second^Proviso) If they fall earlier than the 
normal starting point it is the normal starting pomt that applies In other words 
the first Proviso may operate to enlarge the period of limitation in the specified 
cases but in no case does it reduce the normal period of limitation 

Proceedings under this section are required to be commenced within the o ne- year 
period If they are commenced within the prescribed period they may ho com 
pleled at any time Proceedings for recovery commence when the Income tax 
Officer forwards a certificate to the Collector under sub sec (2) of this aection(23) 
The I vplanation which was inserted by the Income tax (Amendment) Act 1&>3 
provides that a recovery proceeding is deemed to ha\e commenced when some 
action is taken to recover the whole or any part of the sum ' 

The time limit of ono year do <3 Jiotjpply where proceedings are taken under 
this section to reco\ cr the tax assessed on a non resident m cases falling under see 
42(1) m Bach cases the tax may be recovered-frOnTahy fiSSSts'of'the non resident 
which are witlun or may at any time come into India(21) Another case in which 
tho period of limitation laid down in this sub section does not apply is where the 
assessment is on foreign income arising in a country tho laws of which prohibit or 


* (20) Gov Gen \n-C y Sktromam Sugar 

Milt* Ltd 1940 IT It 24 S 255 ran Paint 
Colour «£ I amuh 11 orks Ud Y i tderation 
oj Pakistan [19*5] 27 I T R 47* 491 2 

(21) Sc« In r« Pent ftlkai Mining Co 
Lid 1STC M2 1031 IT R 309 


(*>) In re II atekmakers Allionee d 
Frntsi Goode » Stores Ltd 6TC 117 

(22a) Metropolitan Structural I) L*o 
y Union of India [195 J 23 I T R 43- 
(»3) Aruna Pen Jajodia r Collector «y 
J/atfreJ [1952] 21 I T R 319 
(-4) fare the first Iroruo tor*c 4 (U 
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restrict the remittance o! money to India In such cases which are covered by 
the Proviso to sec 45, recover} proceedings may be taken after the prohibition or 
restriction is remo\ ed 

It may be noted that the period of limitation prescribed by this Bub section j 
applies only to proceedings taken under this section It does not apply to a suit] 
filed by the Government against the assessee for recovery of arrears of tax Suchj 
a suit would be governed by Art 149 of the Indian Limitation Act, 1908(25) * 

Sub-secs (8), (9) and (10) Reciprocal arrangements between 
India and Pakistan for recovery of tax —Sub secs (8), (9) and (10) 
which were added in 1947 provide for reciprocal arrangements for recovery 
of tax due to either country from the assets of an assessee lying in the 
other country The Income tax Officer may forward a certificate of reco\ ery to 
a Collector m Pakistan through the Central Board of Re\ enue of Pakistan if the 
assessee has property m the district of that Collector Necessary adaptations have 
been made in the Revenue Recovery Act, 1890, to enable a Collector in Pakistan 
to recover the tax due to India, and vice versa 

High Prerogative Wnts —See under sec 67, “High Prerogative Writs 
directions and orders’, p 865 

Appeal —An appeal lies under sec 30 against a penalty imposed under 
sub sec (1) of this section but the right of appeal is conditional upon the assessee’s i 
first paying the tax See ante notes to the first Proviso to sec 30(1) p 669 J 

46A (1) Subject to such exceptions as may be made by the 

person* leavin India Central Go\ eminent, no person who is not domiciled 
m India, or who, e\en if domiciled m India at the 
time of his departure, has, m the opinion of an 
Income-tax authority, no intention of returning to India, shall leave 
the territory of India b) land, sea or air unless he first obtains from 
such authority as may be appointed by the Central Government m 
this behalf (hereinafter in this section referred to as the “competent 
authority”) a certificate stating that he has no liabilities under this 
Act, the Excess Profits Tax Act, 1940 (XY of 1940), or the Business 
Profits Tax Act, 1947 (XXI of 1947), or that satisfactory arrange¬ 
ments have been made for the payment of all or any of such taxes 
which are or may become payable by that person 

Provided that if the competent authority is satisfied that such 
person intends to return to India, he may issue an exemption certi¬ 
ficate either m respect of a single journey or in respect of all journeys 
to be undertaken by that person withm such period as may be 
specified in the certificate 

(2) If the owner or charterer of any ship or aircraft carrying 
persons from any place in the territory of India to any place outside 
the territory allows any person to whom sub section (1) applies, to 
tra\ el by such ship or aircraft without first satisfying himself that 

(25) Jndercharid v Sec of State 1941 ITR 673 


Ss 
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Ss such person is in possession of a certificate as required by that sub 
46A-47 section, he shall be personally liable to pay the whole or any part of 
the amount of tax, if any, payable by such person as the Income fax 
Officer maj, having regard to the circumstances of the case, determine 
Explanation —For the purposes of this sub section the expres 
sions “owner” and “charterer” include any representative, agent or 
employee empowered by the owner or charterer to allow persons to 
travel by the ship or aircraft 

(3) In respect of any sum payable by the owner or charterer of 
any ship or aircraft under sub section (2), the owner or charterer, as 
the case may be, shall be deemed to be an assessee in default within 
the meaning of sub section (1) of section 4G 

(4) The Central Government may make rules for regulating any 
matter necessary for, or incidental to, the purpose of carrying out the 
provisions of this section 

Tax clearance certificate —This section was inserted by the 
Income tax (Amendment) Act, 1953 It is very badly drafted The substantive 
part of sub sec (1) requires only two categories of persons leaving India to obtain 
a tax clearance certificate—(t) those who are not domiciled in India and (»") those 
who, even if domiciled in India at the time of their departure have, in the opinion 
of the competent authority no intention of returning to India The Proviso to 
sub eec (1) enacts that a certificate granting exemption from the production of a 
tax clearance certificate may be granted to those who in the opinion of the compo 
tent authority intend to return to India But no question of exemption should 
really arise in the case of persons domiciled in India because the substantive part 
of sub sec (1) does not at all apply to such persons who, m the opinion of the com 
petent authority intend to return to India 

Under sub sec (2) the owner or charterer of a ship or aircraft who allows a 
person to whom this section applies to travel out of India without a tax clearance 
or exemption certificate is personally liable to pay the tax payable by such passenger 
Income tax (Tax Clearance Certificates) Buies, 1953 have been framed 
under sub sec (4) of this section Those Kules prescribe the form of application 
for a tax clearance or exemption certificate and the forms of such certificates By 
a Notification dated the 25th May 1953 issued under sub sec (I) of this section 
certain persons—including minors passengers m transit ov erseas tourists Govern 
ment employees and their wives diplomatic officers of foreign countries and their 
wives certain seamen and pilgrims—have been exempted from the operation o 
this section By another Notification dated the 25th Maj 1953 the Income tax 
Officer (h oreign Section) is appointed as a competent authority for the purposes oi 




this Beation(l) 

47 An} sum imposed bj way of penalty under the provisions 
of sub section (2) of section 25, section 28, sub 
n«cov e i 7 of penalties gec j. lon ^ 0 f sec t, 10n 44E, sub section (5) of section 

44F or sub section (1) of section 46, and any interest p-iynble under 
the provisions of sub section (4), (6), (7) or (8) of section 18A snail 
be recoverable in the manner provided m this Chapter for the 


reco v er> of arrenr of tax —■ 

“ "The Rules and the Notifications are printed in Vol II Div 3 Sub dir G pp 290 91 
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CHAPTER VII 
Refunds 

) 37 48 (1) If any individual, Hindu undivided family, company, 

local autlionty, firm or other association of persons, 
1 f ,lnJs or any partner of a firm or member of an association 

individually satisfies the Income tax Officer or other authority 
appointed b) the Central Government in this behalf that the amount 
of tax paid by him or on his behalf or treated as paid on his behalf 
for any year exceeds the amount with which be is properly chargeable 
under this Act for that jear, he shall be entitled to a refund of any 
such excess 

(2) The Appellate Assistant Commissioner or the Appellate 
Tribunal in the exercise of their appellate powers if satisfied to the 
like effect shall cause a refund to be made by the Income-tax Officer 
of any amount found to have been wrongly paid or paid in excess 
l) (3) Where income of one person is included under any pro- 
ision of this Act in the total income of any other person such other 
person only shall be entitled to a refund under this section m respect 
of such income 

(4) Nothing in this section shall operate to validate any 
objection or appeal which is otherwise invalid or to authorise the 
revision of any assessment or other matter which has become final 
and conclusive, or the review by any officer of a decision of his own 
which is subject to appeal or re\ision, or where any relief is specifi¬ 
cally provided elsewhere m this Act, to entitle any person to any 
rehef other or greater than that relief or to entitle any person to 
claim a refund of tax payable before the commencement of the 
Indian Income-tax (Amendment) Act, 1939, which he would not be 
entitled to claim but for the passing of that Act 

Refunds —Scope of the section —Where the tax paid exceeds the 
amount with which the assessee is properly chargeable under this Act ho is entitled 
to claim under this section a refund of such excess Thejefund claimedjnay be 
of income ta x. aswell.aa supertax 

Sub scc^(l) comes into opera tion onlyjyhen the tax has been actually paid in 
excess ancTnot earher(l)" 

Under flub sec (2) the Appellate Assistant Commissioner and the Appellate 
Tribunal have the doty when exercising their appellate functions to direct the 
Income tax Officer to make a refund of any amount found to have been wrongly 
paid or paid in excess by or on behalf of the assessee The pendency of an appeal 
does not necessarily prevent the collection of tax on the basis of the assessment 
appealed against(2) If the_assessment is reduced in appeal, a refund of the tax 
paid pending the appeal sEould be ordered under snb sec (2) of tEnTeectfoh Ifthe 


(1) In ro Amritsar Produce Exchange Lid 
1937 ITR 307 328 


(2) See ante under aec 45 p 763 
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S 48 amount of an assessment is reduced as a result of reference to the High Court, the 
amount overpaid would be refundable to the assesses under the Proviso to sec 66(7) 
Sub sec (3) provides that where the income of one person is included under 
any of the provisions of this Act in the total income of any other person(3) it H 
only such other person who is entitled to claim a refund under this section m respect 
of such income 

Sub sec (4) mah.es it clear that under the cloak of applying for a refund under 
this section the assessee cannot ash for a revision, review or modification of the 
assessment or otherwise attempt to go behind the finality of the assessment^) If 
< an assessment is unjustified in law and the tax has been paid on the basis of such 
1 assessment the asseasee’s remedy is to go m appeal against the assessment and not 
• to apply for a refund under this section(4) 

Under sec 49E the amount of refund due to an assessee may be set off against 
the tax interest or penalty, if any, remaining payable by the assessee 

Sec 49F prov ides that upon the death incapacity bankruptcy or liquidation 
of the person entitled to claim a refund under this section the legal representative, 
trustee or receiver would be entitled to claim the refund for the benefit of such 
person or his estate 


Rules regarding application for refund —R ules 36 to 39 ^ and 
Rule-41 have to be read with this section(5) The fSTET"df~Sp)ilicatioh fot 
refund is prescribed by Rule 36 which requires the application to be signed and 
verified by the claimant Rule 37 provides that the application for refund shall be 
accompanied by a return of total income and total world income unless the apph 
cant has already made such a return to the Income tax Officer Where any part 
of the income of the applicant consists of dividends or ol income from which the 
tax has been deducted at the source under sec 18, Rule 38 requires that the applies 
tion should be accompanied by the certificates of deduction prescribed under sec 
18(9) or under sec 20 as the case may be The requirements of the Rules are 
mandatory and if an application for refund is not in compliance with the Rules, it 
would be invalid(6) Rule 39 deals with the jurisdiction of the Income tax O^cer 
in respect of applications for refund Rule 41 provides that the application may be 
presented by the applicant in person or through a duly authorised agent or may be 
sent by post 


Foreign States' claim to refund —The opening words of this section 
f make it clear that a claim for refund under this section can be made only by an 
l individual, Hindu undivided family, company, local authority firm or other 
{association of persons or any partner of a firm or member of an association « 
’dividually Thcso are the entities which oro chargeable to tax under sec 3 * 

ptatc m the Union of India(6a) or a foreign State(7) which does not fall withm any 
of these categories of assessable entities is neither liable to tax under the charging 
provisions of this Act nor entitled to cl aim a refund under this section In A * 
IPadia v Cl T (8) the Gwalior Durbar (at that time a foreign State) invest 
large sums in shares of various Indian companies Tho div idends received from the 88 


(3} hoe *fet 16{l)(e) 16(3) 4 ill and 

411 

IJa) T’amlriAwa A*hanna Buktkir T 
C I T [Hh>6J 30 1TR H3X 
(<) Cf C / T t Trtlmn* Trujt 10*3 
ITU _U 2— 2-4 U 0.1 
(5) Tho Hulr* pnnte»l in \o! II 
Dit 2 TV 24" *>0 


(6) Indra htnyh Tnut r C 1 T (I3*^J 

IfllTIt 670 , „ . r 

(fa) Mayurlho*} State Bank r C * * 
10/61 29 I 1 It. So3 - 

(7) A II it adta r C J T I T, I n 
3(10) Accountant General haroda 

' t I T 1013 I Tit. 73 
(3) 104 J ITU 63 
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companies were treated as income from investments not coming within the scope S 
of the Go\ eminent Trading Taxation Act, 1926 As a sovereign State the Gwalior 
Durbar was not taxable under this Act m respect of the dividends The Durbar, 
however, claimed a refund of tax under sec 48 in respect of the tax paid bj the 
companies on the ground that the tax must be deemed under sec 49B of this Act 
to have been paid by the Durbar as a shareholder The Federal Court held that 
the Durbar was neither an individual, nor a company, nor an association of persons 
and did not fall within secs 3 and 4 which are the charging sections or within sec 48, 
and was not entitled to a refund(9) (Tho amendment of sec 49B in 1948 has 
clarified the position by providing that the tax paid by tho company is deemed to 
have been paid by the shareholder only if the dividend is included in the total income^ 
of the shareholder) If anj dividends had been recoived by the Durbar in the course > 
of its trading operations, it might have been entitled to a refund on those dividends, . 
for by reason of tho Government Trading Taxation Act 1926, tho Durbar, whenj; 
trading, would have the status of a company for the purposes of this Act and would r 
be assessable as Buch(lO) 

Cases in which refund may be claimed —Tho words of the section 
are wide and a refund may bo claimed m any case in which tho amount of tax 
paid by the assessee or on his behalf or treated as paid on his behalf for any 
jear exceeds the amount with which ho is properly chargeable under thi3 Act for 
that year For instance where the tax deducted at the source under sec 18 eg, 
from salaries or interest on securities is in excess of the amount with which the 
recipient of the income is properly chargeable, a refund may be applied for under 
this section 

■Where a company purchases some of its own debentures with its own funds in 
the name of the debenture trustee “to be held by him on account of the debenture 
holders as security for them,” the company remains the owner of those debentures 
subject to the charge created in favour of the debenture holders, and the interest 
paid on those debentures by the company to tho trustee is in truth a deposit with 
the trustee of part of the company’s funds as security for the debenture holders(ll) 

The interest paid to the trustee is not his income chargeable to tax under this Act 
and no deduction at Bource has to be made by tho company under sec 18 Tho 
Madras High Court has held that if in such a case the company wrongly deducts the 
tar from the interest payable to the trustee and pays such tax to the Government 
on behalf of the trustee, the company would not be entitled to claim a refund of 
Buch tax under this section(12) 

Tax free income —When a salary or annuity is paid tax free tho amount of I 
the tax must be added to the net sum paid and it is the gross amount which is 1 
includible in the total income of the recipient(13) Since the tax in such cases is J 
deemed to be paid on behalf of the recipient of the income, he would be entitled / 
to claim a refund under this section if the tax so paid is in excess of the amount f 
with which he is properly chargcable(14) 

Dividends —-Under the general law the company itself is chargeable to tax j 
on its profits as a distinct taxablo entity and it pays the tax m discharge of its own I 
liability and not on behalf of or as agent for its shareholders(15) But in the j 


(0) See also Accountant General Baroda 
State v C 1 T 1948 I T R 78 

(10) A U Wadxa r C I T 1949 IT R 
63 112(1-0) 

(11) Cf O I T v Chowrtnghee Pro 
perttea Ltd 1947 IT R 405 (P C) 

(12) C I T v Nattarasankottai Electru 
Supply Corpn 1947 IT R 49o 


(13) See ante under sec 7(1) Tax free 
salary p 277 and under see 12 

Tax free receipts p 424 

(14) See 1 R v Cook 26 TC 489 
(HR) 

(15) See ante under sec 2(5A) Com 
pany does not pa} the tax on behalf of 
its shareholders p 37 
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S 48 circumstances specified in sec 49B the shareholder himself is deemed to have paid 
income tax (but not super tax) in respect of the dividend at the rate applicable to 
the total income of the company, and under sec 18(5) credit is given to the share¬ 
holder m his assessment for the income tax deemed to have been paid by the 
company on the shareholder’s bchalf(16) The shareholder would be entitled to 
claim a refund under this section if the maximum rate of income tax, which is 
applicable to companies is not applicable to him Since under sec 49B super t3X 
paid by the company is not deemed to have been paid by or on behalf of the share 
holder the shareholder is not entitled to any credit under sec 38(5) for the super tax 
paid by the company nor is he entitled to any refund of such super tax under this 
section(17) 

Sec 49B was amended by the Indian Finance Act, 1948, imposing a new condi 
tion, viz that the shareholder would be deemed to have paid the income tax in 
respect of a dividend only t if the dividend is included tn his total tncome The result 
therefore is that a shareholder would not bo entitled under this section to a refund 
of the tax in respect of a dividend unless the dividend is included in his total income 
See further ante under sec 2(5A), “Company does not pay the tax on behalf 
of its shareholders ’ p 37, and under sec 16(2) “Grossing up of dividend, p 497 
Conditional order of refund and postponement of refund — 
Where the assessee is entitled to a refund under this section, it is not open 
to the Income tax authorities to direct a refund on condition that the assessee 
gave security for the payment of the amount m case a reassessment was 
made or a further appeal went against the assessee(18) If a refund becomes 
payable to the assessee as a result of a reference to the High Court the High Court 
may, upon intimation given by the Commissioner that he intends to ask for leave 
to appeal to the Supreme Court make an order for postponement of payment of 
the refund until the disposal of the appeal to the Supremo Court(19) 

Time-limit for refund application —Sec 50 provides that the assessee 
must apply for a refund under sub sec (3) of this section \£ithinJour years from 
the end of the financial year commencing next after the expiry of the relevant 
accounting year The Court has no power to extend this period of hrmtation(20) 
uYhen a refund becomes due tothe assessee as a result of modification otthe assess 
pnent m appeal, the~AppeUate*Assistant Commissioncr^or the Appellate Tribunal 
Jis bound to cause a refund to be made to the assessee under sub sec (2) without 
lany application by the assessee m that behalf Therefore the four year 
\>f limitation laid down m sec 50 would not apply in such cases(21) To hold 
otherwise would be to depme the assessee of the right to refund in cases where 
the appellate order is made after the expiry of the four year period laid down m 
sec 50 

j Appeal and suit —The assessee is entitled under sec 30 to appeal a gains 
/ refusal of an Income tax Officer to allow a claim to a refund under sec 48 or 49f ® r 
against the amount of the refund allowed by the Income tax Officer under either 
of these sections 

If the assessee mistakenly includes in his return income which is not taxable 
under the Act and voluntarily pays the tax on an assessment being m ade upon tn< 

(16) See ante under sec 16(2) Grossing 
up of dividend p 497 

(17) Accountant Central Baroda State 
v C 1 T 1018 ITR 78 See further 
ante under sec 16(2) Super tax 
p 498 

(10) C 1 T v Bombaj Trust Corpn 


Ltd 1930 ITP 3-3 (PC) 

(19) Proviso to sec 6G(7) 

(20) Adam Ilajt Da wood <L Co Ltd 

C 1 T 1930 1 Tit 100 , . 

(-1) Gf 25(5) and the note thereto 
Limitation period for claim to reueX 
p 031 



REPEALED SEC 49 


(SI 


basis of the return a smt would not he for refund of the tax so paid under a mistake 
of law{22) In other cases where no question of setting aside or modifying any 
assessment or making any assessment is involved but refund of tax is duo to the 
assessee on the basis of a completed assessment the assessee may file n smt for the 
refund due to him(23) 


Wnt, order or direction under Art 226 of the Constitution — 
If the Income tax authority refuses to make a refund to the asscsseo whero 
a refund is due under this section it would be compotent to the Court to 
issue a "Writ m tbe nature of Mandamus or a direction or order under Art 22G of the 
Constitution to compel the authority to make a refund under this section(24) 
But smee an appeal is specifically pro\ ided bj sec 30 against an order of an Incomo 
tax Office^ refusing to allow a claim to a refund, the Court would not ordinarily 
interfere under Art 226 of the Constitution with the Income tax Officer’s refusal 
to allow a refund(25) If the Appellate Assistant Commissioner or the Appellate 
Tribunal refuse to exercise their powers under sub sec (2) of this section and refuse* 
to cause a refund to be made by the Income tax Officer upon tho assessment being 
modified in appeal, a Ti\ nt, order or direction under Art 226 of tho Constitution 
would lie to compel them to perform then statutory dutv under sub sec (2) Seo 
further post under sec 67 High Prerogati\o "Writs directions and orders, 
p 865 

48A General power to make refunds —Omitted by s 5G of the 
Indian Income tax ( Amendment) Act , 1939 (7 of 1939) 

49 Relief m respect of U K income tax —Omitted by s 10 
of the Income tax and Business Profits Tax ( Amendment ) Act , 1948 
(48o/1948) 


Repealed sec 49 —This section granted relief to a person who had paid 
Indian income tax for any year on any part of his incomo and had also paid United 
Kingdom income tax for the corresponding year(l) m respect of tho same part of 
hts tncomc(2) Sec 108 of tho Government of India Act, 1935, was a bar to tho 
introduction of any amendment affecting inter aha tho grant of rohof in respect of 
income taxed or taxable in the United Kingdom Upon tho dolction of that section 
in 1947, sec 49 of this Act was omitted by the Income tax and Business Profits 
Tax (Amendment) Act 1948 

After the deletion of this section doublo taxation relief in respect of incomo 
subjected to tax both in India and in the Umtcd Kingdom was governed by tho 
Income tax (Double Taxation Relief) (United Kingdom) Rules, 1918, which woro 
made under bcc 49A of tho Act as it then stood(3) Those Rules lm\ o no application 
to assessment years subsequent to 1918-49 


(22) Rajah of 1 amnad v Sec of Stale 
3 IT C 263 

(23) Indercliand v Sec of State 1941 
IT R C73 See see 67 and notes there 
under post 

(24) C 1 T v Bombay Trust Cornu Ltd 
1936 IT R 323 (PC) which dealt with an 
order under aec 45 of tho Speeifio Relief 
Act would not govern cases falling under 
Art 2 >6 of tho Constitution 

(2o) Cf ldarn Haji Dateood (i Co Ltd 
\C 1 T 1930 IT R 100 and I entata 
ckalam Ckettiar v C I T 193^ I T R Go 

(1) Cf Assam Rlys t Trading Co Ltd 


v I R 18 TC COO (HL) 1034 ITR 
467 

(2) Cf C 1 T v Burma Oil Co Ltd 
1049 ITR 313 I R v Dalgety d> Co 
ltd 15 “1 C 210 (II L ) Assam Rlys l 
Trading Co Ltd v I P 181 C 609 (It L) 
1034 ITR 467 Aafionat Mortgage C 
Agency Co of Lew Zealand y / R 2-TC 
223 (HL) 1039 ITR 59 Barnes v fitly 
Hutchinson 22 T C 6a„ 078 (II L.) 1010 
ITR Sappl 24 Rolls Toyce Ltd v Short 
10 T C 59 (C A ) 

(3) Tho Rules arc printed In \ ol II 
Ktv 3 Sub-div K p 312 


Ss 
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S 49A Relief in respect of United Kingdom tax can now be granted only if and 
when an Agreement is entered into under sec 49A between India and the United 
Kingdom(4) 

°l 0 49A The Central Go\ eminent may enter into an agreement— 

(а) -with the Government of any country outside India for 

the granting of relief in respect of income on which 
Ing relief in respect of have been paid both income-tax (including super 
ufoidanct thereof for tax) under this Act and income tax in that country, 
or 

(б) with the Government of any country outside India for the 
avoidance of double taxation of income, profits and gains 
under this Act and under the corresponding law in force m 
that country, 

and may, by notification in the official Gazette, make such provisions 
as may be necessary for implementing the agreement 

Amendments —The present sec 49A was substituted for the following 
sections by the Finance Act, 1953, with effect from the 1st April, 1953 

49A Belief in respect of Part It Slate and Dominion income tax —(1) 
The Central Government may, by notification in the official Gazette, make 
provision for the granting of relief in respect of income on which have been 
paid both income tax (including Buper tax) under this Act and either 
Dominion income tax in one or more countries or Burma income tax 

(2) For the purposes of this section ‘Dominion income tax’ means any 
income tax or super tax charged under anv law in force m any Part B State 
or m any part of Hia Majesty a Dominions including the United Kingdom 
where the lawa of that State or part provide for relief m respect of tax charged 
on income both m that Stato or part and in the taxable territories which appears 
to the Central Board of Re\ enue to correspond to the relief which may be 
granted by this section 

(3) For the purposes of this section ‘Burma income tax’ means any 
income tax or super tax charged under anj law in force m Burma where the 
laws of Burma prov ide for relief m respect of tax charged on income both in 
Burma and in the taxable territories which appears to the Central Board ot 
Reienue to correspond to the relief which may be granted by this section 

49AA Agreement for avoidance of double taxation in India and Pakistan 
or the United Kingdom —The Central Government may enter into an agreement 
with Pakistan or the United Kingdom for the avoidance of double taxation 
of income profits and gams under this Act and under the corresponding h 
in force in Pakistan or the United Kingdom and maj, by notification in the 
official Gazette make such provision as may be necessary for implementing 
the agreement 

Relief against or avoidance of double taxation —This section 
empowers the Central Government to make provision by notification m the 
official Gazette for tbo granting of relief in respect of double taxation or for 
avoidance of double taxation In exercise of the powers conf erred by sec 49A 

(4) T»lts for sot-h An Agreement *ere m progress at the time this Ed»ti° n 

between India and the United Kingdom went to press 
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provision was made for relief against or avoidance of double taxation m rela f 
tion to the following countries—United Kingdom Aden, Ceylon Dominions and 
“Part B States’ of India(5) Tho Rules relating to the United Kingdom and 
“Part B States” are no longer in operation 

Sec 49 which granted relief m respect of income taxed both in India and in 
the United Kingdom was omitted m 1948 At the same time sec 49A was amended 
to enable the Central Government to make provision by notification for the granting 
of relief m respect of income on which the tax had been paid both in India and m the 
United Kingdom Under the amended sec 49A the Income tax (Double Taxation 
Relief) (United Kingdom) Rules 1918, were made but those Rules do not apply to 
assessment years subsequent to 1948 49 Similarly Bee 159 of the Government of 
India Act 1935, under which the India and Burma (Income tax Relief) Order, 
1936, had been issued, was omitted by the India (Provisional Constitution) Order, 
1947 Therefore, this section was amended in 1948 to provide for double taxation 
relief m relation to Burma No notification has yet been issued under the section 
as amended to provide for relief in relation to income taxed both in India and in 
Burma 

Before an assessee can claim double taxation relief he must show that he has 
paid tax on the same xncome both in India and in tho foreign country(6) Agam 
the income must have been charged to tax in both countries If the assessee 
paid a percentage of his gross receipts by way of royalty to the foreign country, 
that would not entitle him to donble taxation rehef(7) If the tax has been over 
paid in the foreign country and the excess is repaid to the assessee later when the 
rate of currency exchange has altered, in computing double taxation relief the 
Department cannot take into account such subsequent alteration in the rate of j 
exchangc(7a) . 

If mcomc accrues to a resident of India m a country with which there is no 1 
arrangement for relief against or avoidance of double taxation the amount of tax j 
paid here or the amount of tax paid m the foreign country, whichever is the lower J 
is allowed as a deduction from the tax payable m this country on such doubly J 
taxed income (sec 49D) / 

Appeal and reference —An application for refund may be made . 
under sec 48 by an assessee entitled to relief under this section and from the order/ 
of the Income tax Officer on such application for refund an appeal would he to the! 
Appellate Assistant Commissioner a second appeal to the Tribunal and a reference* 
to tho High Court(8) 

Agreement for avoidance of double taxation between India 
and Pakistan —As stated above the present section was substituted for the 
original secB 49A and 49AA by the Finance Act 1953 Now an agreement 
may be entered into between India and Pakistan under the present see 49A for 
relief against or avoidance of double taxation An Agreement for avoidance of 
double taxation was entered into with Pakistan m 1947 under sec 49AA which was 
then in force and which specifically empowered the Central Government to enter 


(5) See \ ol II Div 3 pp 30G 34 

(6) Cf Oil v Burma Oil Co Ltd 
1949 IT It 343 J F v Dahetu A Co 
Ltd IS TC 21b (HL) Assam Rlyi A 
Trading Co Ltd v I h 18TC 609(11 L) 1 
1934 ITR 407 National Mortgage A 
Agency Co of hew Zealand v I r 22 TC 
223 (H L.) 1939 ITR 69 Barnes v Uelu 
Hutchinson 22 T C 635 678 (H L ) 1940 


IT P Suppl 24 Bolls Boyce Ltd v Short 
10 T C 69 (C A ) 

(7) Ashanti Ooldjields Corjm Ltd 7 
Memjitld 19 T C 62 

(7a) Qrtig v Ashton [19o7J 311 T R 638 
30TC 681 

(8) Wallace Bros A Co Ltd v C / T 
[19o4] 26 IT R 241 


49A 
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S 49A / into such an agreement with Pakistan Xfet-Agreement still remains operatae-Jbe 
| object and effect of the Agreement were considered in Saiya^Patl'irmani v C I 
| T (9) Jagadtsh Chandra Svnha v G I T (9a) and G 1 T \ Shanti Maheshwan[%) 
? The basis of the Agreement between India and Pakistan is not relief against 
double taxation but avoidance of double taxation The consequence i3 that the 
assessee has not first to pay the tax and then apply for relief in the form of a refund 
as he would have to do m a case where the provision is for relief against double 
taxation The broad effect of the Agreement is that each country is entitled to tax 
only that portion of the income which accrues within that country and to take into 
account the income accruing m the other country only for rate purposes From 
the tax payable in respect of the entire income an abatement is allowed at the 
time of making the assessment in respect of the tax payable m the other country 
In the case of dividends declared by a company having income accruing in both the 
countries each country 13 entitled to tax only a portion of the dividend proportionate 
to the portion of the company s income chargeable in that country In such a case 
neither country would be entitled under the Agreement to levy the tax without 
any abatement on the entire dividend and then din e the assessee to the necessity 
of filing an application for refund 

The above principles would apply where at the time of making an assessment 
under this Act the tax payable in Pakistan is known, k an assessment has already 
been made in Pakistan On the other hand if at the tune of making an assessment 
under this Act no assessment has been made in Pakistan with the result that the 
[tax payable on the total income m Pakistan is not known, an assessment 
[would be made under this Act on the basis of the total income including the income 
[which had accrued in Pakistan without allowing any abatement but recovery 
of a portion of the tax equal to the estimated abatement would be held in abeyance 
|for a period of one year (or Buch longer period as may be allowed by the Income tax 
Officer in his discretion) If the assessee produces a certificate of assessment m 
Pakistan within the period of one year or such longer period as may be allowed by 
the Income tax Officer the uncollected portion of the tax would be adjusted against 
the abatement allowable under the Agreement, if no such certificate is produced 
the abatement would cease to be operative and the outstanding balance of the tax 
would forthwith become recoverable (See Article VI(b) of the Agreement) 


The following Administrative Instructions regarding the Agreement are con 
tamed in the Income tax Manual 1950, 10th Edition (Part III pp 516/7) — 


The Agreement for avoidance of double taxation reached with the Dominion 
of Pakistan applies to (I) assessments for 1917-48 (and subsequent years) made after 
14th August 1947 and (2) assessments for 1946-47 and earlier y ears made after 31st 
March 1948 

In respect of assessments to which the Agreement applies the avoidance basis 
will operoto as follows — 

Each Dominion will dctcrmino the total income of the assessee in the ordinary 
•way under its own laws, bnt in respect of the sources of incomo or categories of 
transaction specified in the Schedule to tho Agreement it is entitled to retain tax 
on such portion of the income therefrom as is calculated according to tho percentages 
shown in tho Schedule The remaining portion can be included in tho total incomo 
for purposes of rate if jt is so includible And if it is actualh charged the Dominion 
■which is not entitled to retain the tax thereon will giv e credit for the lower amount 


I TO. 109 See U*>on 

jiVcl Uf Tn~ (IMSITI, 131 




[1033} 2S ITR 732 
N03SJ CO Born L.R 127 
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of tho tax payable tbcreon in either Dominion In the case of income chargeable 
under the head ‘Balanea* ‘interest on securities'‘property’ etc , where 100 per cent 
is liable in one Dominion and nil in the other, no difficulty would ordinarily arise 
But in the case of goods in respect of which operations resulting in profit are partly 
performed in one Dominion and partly in the other difference of opinion may arise 
as to the category in which the income falls and the percentage of profit chargeable 
by either Dominion 

Under Article VII(6) of the Agreement each Dominion is to decide this question 
independently of the other and the assessee who feels aggrieved by the assessment 
in any Dominion will pursue the remedies open to him under the law of 
that Dominion 

"When any income accruing or arising outside the territories of the two Domi 
mons is charged to tax by both the Dominions relief equal to half the lower amount 
of tax payable m either Dominion on such doubly taxed income shall be allowed 
This is quite independent of any relief arrangements between the country m which 
the income arose and India or Pakistan 

The double taxation avoidance basis differs from the double taxation relief 
basis in as much a3 the assessee has not to pay tax first and then claim relief When 
the total income of an assessee is the same in tho two Dominions and the rates of 
tax are also tho Bame the Dominion m which a part or whole of any income is not 
chargeable, should include such income as is not chargeable by it for purposes of 
rate only But when the total income or the rate of tax in the other Dominion 
is not known, the Income tax Officer should make the full demand without allowing 
any abatement but the collection of an amount equal to the estimated abatement 
should be held in abeyance for one year or such longer period as the Income tax 
Officer may in his. discretion determine in the circumstances of tho case If the 
assessee does not produce a certificate of assessment in the other Dominion within 
that period, the whole demand should be collected 

To enable assessees to comply with the requirements of Article VI(6) the 
Income tax Officer would give them a certificate showing the following particulars — 


(1) Total income determined Its 

(2) Income on which tax is actually charged Its 

(3) Income included in tho total income on which tax is wholly retainable 

by the other Dominion Rs 

(4) Details of income included in the total income on which tax is partly 

retainable by the other Dominion Rs 

(a) Under item Rs 

l (6) Under item Rs 

(c) Under item Rs 

(5) Total demand made Rs 


(6) Amount of abatement allowed or the amount of tax of which the col 

lection has been held in abeyance Rs 


5.-JS" 49B (1) Where any dividend has been paid, credited or 

Income tax on com distributed or is deemed to have been paid, credited 
to n L i ve l bee‘^ d ptia m by or distributed to any of the persons specified in 
8harvhuWer section 3 who is a shareholder of a company which 

is assessed to income tax in the taxable territories or elsewhere, 
such person shall, if the dividend is included in his total income, be 
deemed in respect of such dividend himself to hat e paid income-tax 
(exclusive of super tax) of an amount equal to the sum by which the 
dividend has been increased under sub section (2) of section IS 
50a 


Ss 

49A-49B 
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S 49B (2) For the purposes of sub-section (1), income tear shall be 

deemed to include agricultural income tax assessed on a company 
by any State Government, and where any shareholder proves that the 
company has been so assessed to agricultural income-tax, he shall he 
entitled to the reduction from the tax payable by him under this Act 
of a sum equal to— 

(a) the appropriate agricultural income-tax (reduced by the 
amount of refund, if any, allowed to him by the State 
Government), or 

(b) the appropriate Indian income tax on the amount of the 
dividend which has not been increased under sub section (2) 
of section 16, 

whichever is the less 

Explanation —In this sub section,— 

( а) “appropriate agricultural income-tax” means such pro¬ 
portion of the agricultural income tax as the amount of 
dividend which has not been increased under sub-section (2) 
of section 16 bears to the total profits of the company as¬ 
sessed to agricultural income-tax, and 

(б) “appropriate Indian income tax” means such proportion 
of the income tax payable by the shareholder under this 
Act as the amount of dividend which has not been increased 
under sub-section (2) of section 16 bears to the total income 
of the shareholder 


Amendment —In flab sec (1) tho words “of an amount equal to the sum by 
which tho dividend has been increased under sub section(2) oi section 16 were 
substituted for the words “ at the rata applicable to the total income of the company 
for the financial year in -which the dividend has been paid, credited or distributed 
or is deemed to ha\e been paid, credited or distributed on bo much of the dividend 
as beam to the whole the same proportion as the amount of income on which the 
company is liable to pay income tax bears to the whole income of the company” 
by the Finance Act 1956 which provides that the new words will bo deemed 
always to have been <n the Ad 

Sob -sec (1) Income-tax on dividends deemed to have been 
oaid by shareholder —Where any dividend is paid credited or distributed 
or deemed to hare been paid credited or distributed to a shareholder, tinder this 
action tho shareholder is deemed w respect of such dividend himself to have 
rwud income tax (bat not super tax(20) ) of an amount equal to the sum by which 
the di\ idem! is increased in tho process of grossing up wider see 1 G(2) Tho follow 
me cumulateo conditions most be fulfilled I*-* tax can bo deemed to ha>e 
been paid by the shareholder under this sec 

<a\ The shareho! * be one of peeked in stc 3 The 

V * tv-sons «pe / 3 are on ndu undivided familr 

wmpany 1 firm or o of persons ^ 

( 10) Ac iSlaU R 78 


l 
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creigu State does not fall within any of these categories of assessable entities 
and is therefore not covered by sec 49B as it stands at present(II) 

(6) The company must be assessed to income tax m India or elsewhere(12) 
(c) The dividend must be t nelvded in the iolal income of the shareholder 
The last condition was introduced by the Indian Finance Act, 1948 The 
effect of the insertion of this condition is that if 88 a result of the shareholder 
being a foreign State or a non resident or for any other Teason the dividend is not 
included m his or its total income as computed for the purposes of this Act, the 
shareholder would not bo deemed to have paid the tax m respect of such dividend 
and would not bo entitled to claim a refund under sec 48 in respect of 
such tax(12a) 

See further ante, under sec 2(5A), * Company does not pay the tax on behalf 
of its shareholders,” p 37, under sec 16(2), “Grossing up of dividend,” p 497, 
and under eec 48, "Dividends, * p 779, and cf see 18(5) 

Where the whole income of the company has not borne the tax under this 
Act the shareholder is deemed to have paid the tax on only a proportional part 
of the dividend The Income tax Manual (1950, 10th Edition, Part III, p 518) 
contains the following formula for calculating the gross dividends and regulating 
refunds on dividends where the dividends aro paid from profits which are only 
partly taxed in the hands of the company 

If X per cent of the profits pay tax in the hands of the company, the gross 
dividend is to be calculated (taking company rate of income tax as 60pies or 5/16) by 


applying to the net dividend the fraction- 

16- 



The generalised formula 


for any company rate of income tax is ——--— to be applied to net dividend, 

U00 192/ 

where R represents the full rate of company income tax tn pies per Rupee and X 
represents the percentage of the company a profits which has borne income tax ” 


Ss 

49B-49C 


Sub-sec (2) Agricultural income -tax —This sub section was 
inserted by the Income tax (Amendment) Act 1953 Under this aub section, 
even agricultural income tax assessed on a company by any State Government 
is deemed to have been paid by the shareholder who on that account is entitled 
to a reduction m the tar payable by him under this Act in respect of the 
dividend 


49 C (1) "Where any dividend has been paid, credited or 

TUHef to a> distributed or is deemed to have been paid, credited 
reXr^t“d b ®o d VC e e d or distributed to a shareholder of a company which 
hul,i ' c has obtained the relief referred to m section 49 or 

granted under section 49A or under the India and Burma (Income- 
tax Relief) Order, 1936, the shareholder shall be deemed in respect 
of such dividend himself to have obtained such relief at the rate at 


(11) See A U Wadta v 0 I T 1949 
IT It 63 (F C) Accountant General Baroda 
State v C 1 T 1948 I T R 78 

(12) See C J T v Blundell Spence A 


Co [1952] 211T E 2S 

(12a) LagadapaU Subba Itamaiah v 
C 1 T [19n6] 30 ITB 593 
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S 49C winch such relief has been granted in respect of income tax only to 
the company for the financial year preceding the }car in which the 
dividend Mas paid, credited or distributed or is deemed to luv\e been 
paid, credited or distributed 

(2) If the rato at which a shareholder is deemed under sub 
section (1) to have obtained relief exceeds the rate at which he would 
have been entitled to relief had such relief been gi\en direct to him 
by or under the said sections or Order, anj excess shall be recovered 
from him cither as an addition to the tax pa} able by him on any 
assessment made on him under section 23 or section 34 or b} setting 
it off against any rebef due to him under section 48 


Double taxation relief granted to a company —Where doable 
taxation relief is granted to a compan}, tho shareholder is deemed turner 
this section himself to have obtained each relief m respect of income tax on tbe 
dividend If tho rate at which the shareholder is deemed under this section to have 
obtained relief exceeds the rato at which ho is entitled to relief he is liable to make 
good such excess The provisions of this section were considered in Wallace Bros 
dCo Ltd \ C I T (13) 

Administrative Instructions —Tho Income tax Manual (1950, 10th 
Edition Part III, pp 518/9) gives the following illustration of the combined effect 
of this section and secs 16(2) and 49B — 

* Suppose 30 per cent of the inconio of a company has been charged to incom 
tax (company super tax has to be ignored for this purpose) at GO pica per rup^e 
and 70 per cent of its income is derived from tax free securities, and suppose a 
shareholder of the company gets a dividend of Rs 12,000 (net) from the company 
If the company has not received, and is not entitled to receive any double taxation 
relief, the amount of the dividend when grossed up according to the formula referred 


to in the notes on section 49B will bo Rs 12 000X - 


16 


16 -( 5X ^) 


=Rs 13,211 of 


which Rs 3 972 (representing 30 per cent) has suffered income lax on behalf of the 
shareholder at 60 pies per rupee while tho balance of Rs 9 2G9 has not suffered any 
income tax « n 

Supposing next that the company has obtained double taxation rebel at ou 
pies per rupee on the portion of the income charged to income tax, the position i 
the shareholder (assuming he has no other income) will be as shown below 


Total income 

Income tax Buffered by the company in respect of the profits 
represented by this dividend 

Double income tax relief m respect of income tax (not super tax) 
obtained by the company 
Net income tax suffered by the company 
Income tax payable by the shareholder at the average rate of 
20 58 pies per rupee on 30 per cent of Rs 13 241 »t on 
Rs 3 972 

Double income tax rebef obtainable at half the effective rate of 
the shareholder _ 

Net tax payable by the shareholder _ 

Refund due to the shareholder 621 — 213 _ 


1 241 (excluding fractions) 
620 

621 (excluding fractions) 


213 (m round figure) 


(13) f 1954] 26 IT R 241 
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Thi 3 refund is thu3 made up of (a) Belief under Section 48 in respect of the difference 
between the shareholder s rate and the company rate — 

Its 

1241-426= 815 

(6) Deduct excessive double income tax relief (See see 

tion 49C(2)) 620-213= 407 

Net refund due 408’ 


49D 


Relief la reap; 
Incomes accruing 
arising outside 
taxable territories 


(1) If any person who is resident m the taxable temto- 
,ect or ries m any year proves that, in respect of his income 


which accrues or arises during that year without the 
taxable territories (and which is not deemed to 
accrue or arise in the taxable territories), he has paid in any country, 
with which there is no reciprocal arrangement for relief or avoidance 
of double taxation, income-tax, by deduction or otherwise, under the 
law in force m that country, he shall be entitled to the deduction from 
the Indian income-tax payable by him of a sum calculated on such 
doubly taxed mcome at the Indian rate of tax or the rate of tax of the 
said country, whichever is the lower 


(2) The Central Government may, by notification m the Official 
Gazette, declare that the provisions of sub section (1) shall also apply 
in relation to any such mcome accruing or arising in the United 
Kingdom and chargeable under this Act for the year ending on the 
31st day of March, 1950, or for the year ending on the 31st day of 
March, 1951, or for the year ending on the 31st day of March, 1952 

(3) If any person who is resident in the taxable territories m 
any year proves that m respect of his income which accrues or arises to 
him during that year in Pakistan he has paid in that country , by deduc¬ 
tion or otherwise, tax payable to the Government under any law for the 
time being in force in that country relating to taxation of agricultural 
income, he shall be entitled to a deduction from the Indian income tax 
payable by him — 

(а) of the amount of the tax paid in Pakistan under any law 
aforesaid on such income which is liable to tax under this 
Act also, or 

(б) of a sum calculated on that income at the Indian rate of tax, 
whichever is less 

{4) Sub section (3) shall apply in relation to all assessments for 
the years subsequent to the year ending on the 31st day of March, 1948, 
and, notwithstanding anything contained in section 50, a claim for 
refund in respect of any of the years ending on the 31st day of March 
of the years 1949 to 1952 inclusive, may be entertained if made before 
the 31st day of March, 1957 



790 


THE INDIAN INCOME TAX ACT 


S 49D Explanation —In tins section,— 

(t) the expression “Indian income tax” means income tax and 
super-tax charged in accordance with the provisions of this 
Act, 

(*») the expression “Indian rate of tax” means the rate deter 
mined by dividing, the amount of Indian income-tax after 
deduction of any relief due under the other provisions of this 
Act but before deduction of any relief due under this section, 
by the total income , 

(m) the expression “rate of tax of the said country” means 
income tax and super-tax actually paid m the said country 
in accordance with the corresponding laws of the said 
country after deduction of all reliefs due, but before deduc 
tion of any relief due in the said country in respect of double 
taxation, divided by the whole amount of the income 
assessed in the said country, 

(iv) the expression “income-tax in relation to any country 
includes any excess profits tax or business profits tax 
charged on the profits by the Government of that country 
and not by the Government of any part of that country or 
a local authority in that country 

Amendments —The present section was substituted by the Income tax 
(Amendment) Act 1953, with effect from the 1st April 1952 Prior to the amend 
ment the section had stood as follows — 

* 49D Relief m respect of tax charged tn country not providing for relief 
in respect of Indian income tax —If any person who has paid by deduction or 
otherwise Indian income tax for any year m respect of any income arising 
without the taxable territories m a country the laws of which do not provide 
for any relief in respect of income tax charged m the taxable territories proves 
that he has paid income tax by deduction or otherwise under the laws of the 
said country in respect of the same income, he shall be entitled to the deduction 
from the Indian income tax payable of a sum equal to one half of such Indian 
income tax or to one half of such tax payable m the said country, whichever 
is the les3 

Explanation —The expression ‘Indian income tax in this section means 
income tax and super tax charged in accordance with the provisions of this 
Act ” 

Sub secs (3) and (4) were inserted by the Finance Act 1956 

Double taxation relief m respect of foreign income —^ ll3 
section grants double taxation relief ra respect of tax charged on income 
Qmin <7 in a foreign country with^whigh Indiahas mo_rcciprocal arrangement (£*. 
relief against or avoidance of double taxation Relief in' respactrof tax c 
iiT'nninlrie;fwhtch provide for such reciprocal relief is dealt with by sec 49 a 
U nder this section, the amount of Indian tax paid or the amount of tax paid in the 
foreign country, whichever is the lower is allowed as a deduction from the 
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payable under the Act on such doubly taxed income But reli ef underthis section 
is n\ailable only to those assesses whowero residents mlndiajnthe accounting year 

9 if 5" 49E Where under an) of the provisions of this Act, a refund 

rower to tet off is found to be due to any person, the Income tax 
u ; f wiSSg Officer, Appellate Assistant Commissioner or Com- 
p * y4bl ® missioner, as the case may be, may, in lieu of pay¬ 

ment of the refund, set off the amount to be refunded, or any part 
of that amount against the tax, interest or penalty, if any, remaining 
payable b^^tie person to whom the refund is due 

Po$er coupled with duty —The provisions of this section are not merely 
for the benefit of the Department but for tho convenience of both the Department 
and the tax payer It would be tho duty of tho Income tax Officer to allow a set off! 
under this section if the asscsseo claims it and proves that he is entitled to | 
a refund(13a) 


‘ 1 Remaining payable *' —The tax payable on foreign income in respect of 
which the asscssce cannot be treated as in default (Proviso to sec 45) would never¬ 
theless be tax remaining payable” and the amount of any refund duo to the 
assessee may be set off under this section against such tax(136) Likewise, an 
amount would “remain payable’ within the meaning of this section even after the 
time limit for recovery proceedings under sec 46 has expired for sec 46 is not 
exhaustive of the modes in which the Revenue may recover its dues(14) 


Ss 

49D-50 


2 7* C Vi49F Where through death, incapacity, bankruptcy, liqui- 
Tow« or represent* Nation or other cause, a person who would but 
tiYB 0 ofde°c*^*pf™on for such cause hate been entitled to a refund under 
i^vVeuim 0 “ hla be° any of the provisions of this Act, or to make a 
claim under section 48 or 49, is unable to receive 
such refund or to make such claim, his executor, administrator or 
other legal representative, or the trustee or receiver, as the case may 
be, shall be entitled to receive such refimd or to make such claim for 
the benefit of such person or his estate 

Representative’s right to claim refund —The legal represen- J 
tativc of a deceased person is bound under sec 24B to pay the tax which was payable I 
by the deceased Under this section the representative of a deceased person is j 
entitled to claim a refund to which the deceased was entitled(15) Likewise 
where a person through incapacity, insolvency, liquidation or other cause is 
unable to receive a refund or make a claim for refund, the trustee or receiver would 
be entitled under tbis section to receive the refund or make the claim for the benefit 
of Buch person 


X 3> O' J 50 No claim to any refund of income-tax or super tax under 
' this Chapter shall be allowed, unless it is made 

for refund of c,fllro8 within four years from the last day*of-the financial 

_ year' commencing ~~next after ~the expiry "of the 

(J 3 “) Bhcarla Bass t I T 0 [1956] (14) Inderekand v Sec of Stale 1941 

29 IT R 60 ITR 673 678 

„ (16) Cf Bryan v Ohm 24 TC 463 

(136) ramanathan Chettiar v I T O Zenah Kaderbhoy v See of Stale 19361T R 
[1956] 29 IT R 683 389 u obsolete 
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Ss Previous year in which the income arose, accrued or was received or 
50-50A was deemed to have arisen, accrued or been received or was brought 
into the taxable territories 


Provided that where the claim is to a refund of income tax 
or super-tax paid prior to the commencement of the Indian Income 
tax (Amendment) Act, 1930, the claim shall not bo allowed unless 
it is made within one year from the last day of the year in which 
the tax was recovered or before the hst day of the financial year 
commencing after the expiry of the previous year as defined in 
clause (11) of section 2 in which the income arose on which the tax 
was recovered, whichever period may expire later 

Provided further that a claim to refund under section 49 of 
tax paid prior to the commencement of the Indian Income tax 
(Amendment) Act, 1939, may be admitted after the period of linn 
tation herein prescribed, when the applicant satisfies the Commis 
Bioner, or an Assistant Commissioner of Income tax specially 
empowered in this behalf by the Central Board of Revenue, that he 
had sufficient cause for not making the claim within such period 

Limitation — This section prescribes the period of limitation within which 
the assessee must apply for refund of tax See ante under sec 48, ‘Time-limit for 
refund application, p 780 The Court has no power to extend the period of 
limitation prescribed by this section(16) 

The expression "tax was recovered” m the first Proviso to this section 
means tax was received by the Government’ (17) 

50A Appeal against refusal of refund — Omitted bys 62 of the 
Indian Income tax (Amendment) Act, 1939 (7 of 1939) 


(16) Adam Hajt Dauood 4- Co IAd v 
C l T 1936ITR 100 

(17) Bmny 4 Co Lid t C 1 T 2JTC 


466 Cf Amrallal Qandhi v C J T * 
ITC 48 and Dhanbat Karvja f Q 1 T * 
ITC 76 



CHAPTER VIII 
Offences and Penalties 


51 If a person fails without reasonable cause or excuse— 
F.iiur. t. m«k« r»y («) to deduct and pay any tax as required by sec- 
?r'«utei^nu”r t K toon 18 or under sub section (5) of section 46 , 

inspection to furnish a certificate required by sub-section 

(9) of section 18 or by section 20 to be furnished , 
(c) to furnish in due time any of the returns mentioned in 
section 19A, section 20A, section 21, sub section (2) of 
section 22, or section 38 , 

(<£) to produce, or cause to be produced, on or before the date 
mentioned in any notice under sub section (4) of section 22, 
such accounts and documents as are referred to in the notice, 
(e) to grant inspection or allow copies to be taken in accordance 
with the pro\i8ions of section 39 , 
he shall, on conviction before a Magistrate, be punishable with fine 
which may extend to ten rupees for ever) day during which the 
default continues 

" Reasonable cause '*—Sec 20 provides that tho principal officer of 
every company shall, at tho tube of distribution of dividends furnish to every 
shareholder a certificate to the effect that the company has paid or will pay income 
tax on the profits which arc being distributed A person can be convicted under 
sec 51 for failure to furnish a certificate under sec 20 only where the failure is 
without reasonable cause or excuse If the company is not liable to pay any tax on 
the profits which aro distributed by way of dividend, the fact that the certificate, 
if issued would be untrue must be regarded as providing a reasonable cause for 
not issuing it(l) But now Rule 14 as amended provides the type of certificate 
to be iBSucd by companies which are not assessable to tax m respect of tho profits 
distributed as dividends 


Failure to furnish a return —Whereas failure to furnish a return 
m response to an individual notice under 6ec 22(2) is punishable as an offence under 
cl (c) of this section, failure to furnish a return m response to a public notice under 
sec 22(1) is not 




Severity of sentence— See post under sec 62 p 795 
52 If a person, makes a statement in a verification mentioned 
in section 19A or section 20A or section 21 or 
declaration Ia section 22 or sub section (2) of section 26A or sub¬ 
section (3) of section 30 or sub section (3) of section 
33, which is false, and which he either knows or believes to be false, 
or does not believe to bo true, he shall be punishable, on conviction 
before a Magistrate, with simple imprisonment which may extend 
to six months, or with fine which may extend to one thousand rupees, 
or with both 


(1) Lahta v Tata Iron & Steel Co Ltd 1040 IT R 337 345 (F B) 
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52 Penalty and prosecution —A fine which the Magistrate has juwdic 
tion to impose under see 51 or 52 must be distinguished from a penalty which may 
be imposed by the Income tax authorities under sees 28, 46(1), etc An offence 
may fall within sec 28 and also within sec 51 or 52 But see 28(4) expressly 
provides that no prosecution for an offenco against this Act shall be instituted 
in respect of the same facts on which a penalty has been imposed under sec 28 
^However, where an assessee has been guilty of more defaults than one a penalty 
} under sec 28 may be imposed on him for one default and ho may be prosecuted 
j for another default(2) 

Making a false return —If the assessee conceals a part of his income 
when submitting a duly verified return whether m response to a public notice 
under Bee 22(1) or an individual notice under see 22(2), it would constitute an 
offence under this Bcction(3) But if the return is incomplete and the assessee 
openly and expressly states that the return is incomplete it would not amount 
to the commission of an offence under this section(4) When the assessee verifies 
and submits a false return, an offence under this section is committed and the fact 
that subsequently the assessee files a revised return of his true income under sec 
22(3) will not condone the offence though it may be regarded as a mitigating 
circumstance (5) 


Where an assessee deliberately conceals a part of his income he would be 
liable to a prosecution under this section regardless of the fact that in the circum 
stances of the particular case the assessment would have been the same if the 
assessee had disclosed his true mcome(6) In such a case no penalty can be imposed 
under sec 28(1) for under that section the penalty is not to exceed one and a hah 
times the amount of tax avoided as a result of the concealment 

If an agent having authority to make a return on behalf of his principal deh 
berately makes a fraudulent return, he is liable to be prosecuted under this section(<) 
But in the absence of any evidence that the principal knew that his agent was 
making a fraudulent return the principal cannot be convjcted(8) 


Prosecution under the Indian Penal Code —The Income tax 
Officer and the other Income tax authorities referred to in sec 5 of the Act are 
‘ public servants" within the meaning of the Indian Penal Code Further, sec 31 
expressly enacts that proceedings under this Act, must be deemed to be ‘judicia 
proceedings within the meaning of secs 193 and 228 and for the purposes ot 
sec 196, of the Indian Penal Code The result is that for an offence committed in 
relation to income tax proceedings the assessee may, apart from the provisions ol 
this Chapter be tried and convicted under tbe Indian Penal Code(9) 


But once an accused is acquitted 
cannot be tried again in respect of tbe 


of an offence covered by this section he 
same offence and on the same facts under 


(2) King Emperor v Sustain Ally d. 
Co 1 IT C 48 

(3) Han Chand v Emperor 1934 ITE 
33b is no longer law The observation in 
Hazari Lai v Emperor 1937 ITR 610 
that a false statement of income to which 
the verification clause u attached is not an 
offence under this section is it is submitted 
incorrect 

(4) Ckampalal Qirdharlal v Emperor \ 033 
ITR 384 


uanga isagar v emperor ~ , 

(6) bee Alt Oen v Lloyds Bank P 
26 TC 100 

(7) Inspecting Assistant Comr v I 
that Jaierbhat 1941 ITR 604 

(8) Inspecting Assistant Comr ' 
bhai Jaierbhat ibid 

(9) See Patel v Emperor 19 33 * n 
363 Safari Lai v Emperor 1937 ITR 
and Salkkon Earn v King Emperor 
ITR 209 


CfiOle 
■ Chota- 
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any other provision of Iaw{10) However, if the papers are merely returned by the Ss 
Magistrate to the Income tax authorities at their request to enable them to re- 52-53 
present the complaint with all tho relevant documents, that would not amount to 
a withdrawal of the complaint or an acquittal of the accused, and the trial of the 
accused upon tho re presentation of tho complaint would be valid(ll) 

“ Magistrate ”—Only a Presidency Magistrate or a Magistrate of the 
first class, or a Magistrate of the second class specially empowered by the Central 
Government to try offences against this Act, has jurisdiction to try and convict 
a person of an offcnco under sec 51 or 52 of the Act(12) 

Jurisdiction —Where a false verification m a return is made by the 
assessee at one place and the return is received by the Income tax Officer m another 
place, the trial for the offence should be by the Court having jurisdiction over the 
place where the verification was made and not by the Court having jurisdiction 
over the place where the verification was received(13) 

Seventy of sentence —* The maximum sentence whether of fine or of 
imprisonment, provided for by law, represents the sentence to be inflicted in extreme 
cases Because a man may easily pay a fine is no ground for ordering him to pay 
the maximum fine fixed by law, if the nature of the offence committed by him is 
not of the most serious character having regard to tho description of the offence 
it3elf”(14) Where an advocate deliberately concealed a part of his income the 
Rangoon High Court held that an exemplary and deterrent sentence was called 
for and inflicted a sentence of one month s imprisonment in addition to the fine 
imposed by the lower Court(15) 

53 (1) A person shall not be proceeded against for an offence 

»»to u under section 51 or section 52 except at the instance 
Assistant commissioner of the Inspecting Assistant Commissioner 

(2) The Inspecting Assistant Commissioner may either before 
or after the institution of proceedings compound any such offence 

Prosecution must be at the instance of the Inspecting Assistant 
Commissioner —The machinery of prosecution under sec 51 or 52 can 
be set in motion only by the Inspecting Assistant Commissioner If the 
prosecution is without the sanction of the Inspecting Assistant Commissioner, 
the conviction would he illegal Where the Inspecting Assistant Commissioner 
holding that an assessee had made a return containing false entries gave sanction 
for prosecution for an offence under sec 52 and the accused was found not guilty 
under sec 52 but guilty of an offence under sec 51(c) of the Act (failure to furnish 
a retum in time), and was convicted of an offence under sec 51(c) it was held m 
revision that an offence under sec 51(c) was of a different nature from one under 
Bee 52 and as there was no sanction for prosecution for an offence under sec 51(c) 
and further, as the accused had not been called upon to meet a charge under 
sec 51(c) the conviction was illega!(16) 

Power to compound offences —This section gives the Inspecting 
Assistant Commissioner the right to compound any offence under sec 51 or 52, 

11T C 193 

(14) Oanga Sagar v Emperor 4 ITC 
97 103 

(15) Paid v Emperor 1933 ITR 
363 

(16) Champalal Qxrdharlal v Emperor 
1933 ITR 384 


(10) See Ualkhon Ram v Kxng Emperor 
1041 ITR 209 See also Art 20(2) of the 
Constitution 

(11) Emperor v Kashi Prasad 1947 
ITR 450 

(12) See sec 2(8) 

(13) In re Alohideen Pakkin Marakhsyar 
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Ss either before or after the institution of proceedings The sanction of the Court is 
53-54 in no case necessary for such compounding The provisions for compounding are 
not intended to confer on the Department the power to obtain as much money as 
possible by holding out a threat of prosccution(I7J 

The section does not say that the offence can be compounded only if rt is 
proved to have been actually committed If there is a proceeding on a charge 
under sec 51 or sec 52 it would come within the purview of sec 53 and a com 
pounding of the offence would be quite within the section and the assessee cannot 
claim a refund of the composition fee on the ground that he had really committed 
no oSeoce(18) 

Appeal and reference —No appeal lies against an order sanctioning 
prosecution under this Chapter and consequently no reference can lie to the Sigh 
Court upon any question arising out of such an order sanctioning prosecution(19) 


54 (1) All particulars contained in any statement made, 

' return furnished or accounts or documents pr° 

tionbMpSbilc^SSt duced under the provisions of this Act, or in any 
evidence given, or affidavit or deposition made, 
in the course of any proceedings under this Act other than proceed 
mgs under this Chapter, or m any record of any assessment pro 
ceedmg, or any proceeding relating to the recovery of a demand, 
prepared for the purposes of this Act, shall be treated as confidential, 
and notwithstanding anything contained in the Indian Evidence 
Act, 1872 (I of 1872), no Court shall, save as provided m this Act, 
be entitled to require any public servant to produce before it any 
such return, accounts, documents or record or any part of any such 
record, or to give evidence before it in respect thereof 

(2) If a public servant discloses any particulars contained 
m any sucb statement, return, accounts, documents, evidence, 
affidavit, deposition or record, he shall be punishable with imprison 
ment which may extend to six months, and shall also be liable to fine 

(3) Nothing m this section shall apply to the disclosure— 

(a) of any such particulars for the purposes of a prosecution 
under the Indian Penal Code (XLV of 1860) in respect o 
any such statement, return, accounts, documents, evidence, 
affidavit or deposition, or for the purposes of a prosecution 
under this Act, or 

(b) of any such particulars to my person acting in the execution 

of this Act or of the Taxation on Income (Investigation 
Commission) Act, 1947 (XXX of 1947), where it is necessary 
or desirable to disclose the same to lnm for the purposes o 
cither this Act or the Taxation on Income (Investigation 
Commission) Act, 1947, or___ - 


(17) Gamps Sagar r Emperor 4 ITC. 

(18) Shamrno Dtshmukh r Dominion of 


u/w (19^)27 I TR 30 (SCf) 

(10) In re Iiarain Das Mohan Lai J 1 W* 

rn 18 » 
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(c) of any such particulars occasioned by the lawful employ- S 54 
ment under this Act of any process for the service of any 
notice or the recovery of any demand, or 
(i d ) of any such particulars to a Civil Court in any suit or 
proceeding to which Government or any Income-tax 
authority is a party, which relates to any matter arising 
out of any proceeding under this Act or under any other 
law for the time being in force authorising any Income-tax 
authority to exercise any powers thereunder, or 

(e) of any such particulars to the Comptroller and Auditor- 
General of India for the purpose of enabling him to 
discharge his functions under the Constitution, or 

( f) of any such particulars to any officer appointed by the 
Comptroller and Auditor General of India or the Central 
Board of Re\ enue to audit income-tax receipts or refunds, or 

(g) of any such particulars, relevant to any inquiry into the 
’ conduct of an official of the Income tax Department, to 

any persons appointed Commissioners under the Public 
Servants (Inquiries) Act, 1850 (XXXVII of 1850), or to an 
Officer otherwise appointed to hold such inquiry, or to a 
Public Service Commission established under the Consti¬ 
tution when exercising its functions in relation to any 
matter arising out of any such inquiry, or 
(gg) of any such particulars, relevant to any inquiry into a 
charge of misconduct in connection with income-tax 
proceedings against a lawyer or chartered accountant, to the 
authority referred to m sub section (3) of section 61, when 
exercising the functions referred to in that sub section, or 

(h) of any such particulars occasioned by the lawful exercise 
by a public servant of his powers under the Indian Stamp 
Act, 1899 (II of 1899), to impound an insufficiently 
stamped document, or 

(t) of such facts, to an authorised officer of the United King¬ 
dom, or of any part of His Majesty’s Dominions which has 
entered into an agreement with India for the granting of 
double taxation relief, as may be necessary for the purpose 
of enabling such relief or a refund under section 49 or section 
49AA of this Act to be given, or 
0) of such facts, to an officer of a State Go\ernment, as may 
be necessary for the purpose of enabling that Government 
to levy or realise any tax imposed by it, or 
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(£) of such facts, to any authority exercising powers under tie 
Sea Customs Act, 1878 (VIII of 1878), or any Central Act 
imposing a duty of excise as may be necessary for enabling 
it duly to exercise such powers, or 

(l) of such facts, to any person charged by law with the duty 
of inquiring mto the qualifications of electors, as may he 
necessary to establish whether a person is or is not entitled 
to be entered on an electoral roll, or 

(m) of so much of such particulars, to the appropriate authority, 
as may be necessary to establish whether a person has or 
has not been assessed to income-tax in any particular year 
or years, where under the provisions of any law for the 
time being in force such fact is required to be established, 
or 

(«) of such particulars to the Reserve Bank of India as are 
required by that Bank to enable it to compile financial 
statistics of international investments and balance of 
payments, or 

(o) of such information as may be required by any officer or 
department of the Central Government or of a State 
Government for the purpose of investigation into the 
conduct and affairs of any public servant, 

(j>) of any such particulars to the Custodian of Evacuee 
Property appointed under the Administration of Evacuee 
Property Act, 1950, for the purpose of enabling him to 
discharge the duties imposed upon him by or under the 
said Act 

(4) Nothing m this section shall apply to the production by a 
public servant before a Court of any document, declaration or 
affidavit filed, or the record of an} statement or deposition made in 
a proceeding under section 25A or section 26A, or to the givmg 
evidence by a public servant in respect thereof 

(5) No prosecution shall be instituted under this section 
except with the previous sanction of tho Commissioner 

Income-tax records arc confidential —Scope of the section — 
This section provides on tho ground of public interest, that the records ci 
income tax assessments and of other proceedings under this Act ehould be «P 
confidential and no public servant should be required to produce tho samo in a 
Court of law The object no doubt is to enable people to feel that they can 
freely state the facts relating to their income, facts which may often maohe «« 
Cdentwl matters relating to their business without fear of the matters 
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disclosed to otliers(20) The following propositions emerge from a plain reading of S 54 
the section itself — 

(а) All particulars contained m any statement, return, accounts, documents 
or other evidence on the record of any proceedings under this Act are 
treated as confidential and no Court save as provided in this Act, is 
entitled to require any public servant to produce before it any such 
return accounts, documents or record or to give evidence in respect 
thereof(21) {suh sec (1)) Tho section excludes not only evidence of a 
public servant as to the contents of documents produced before the 
Income tax authorities but also evidence of the fact that certain docu 
ments had been produced before them Income tax authorities cannot 
therefore, he summoned to give evidence that certain account boohs had 
been produced before them(22) 

The section enacts that the Court shall not require a public servant to 
produce the documents covered by this section But since any disclosure 
by a public servant of any particulars contained in the confidential docu¬ 
ments and records is punishable as a crime under sub sec (2), e\ en the 
voluntary production of such documents or records m Court by a public 
servant must be regarded as impliedly prohibited by this section, and such 
documents voluntarily produced would not be admissible(23) 

(б) The proceedings tkemsehes must be conducted m a confidential manner 
In the caso of a personal assessment on an assessee who happens to be a 
partner in a firm, the Income tax Officer would not be justified in allowing 
even the assessee s partner who is not concerned with the assessment to 
be present at and to take part m the assessment proceedings(24) 

(c) The prohibition against disclosure does not apply to the disclosure of 
such facts and particulars and m such cases and circumstances as are 
specified m sub sec (3) or to the disclosure of any evidence given or 
affidavit or deposition made in the course of any criminal proceedings 
under secs 51 to 53 


(d) This section does not operate to bar the production by a public servant 
before a Court of any document declaration or affidavit filed, or the 
record of any statement or deposition made in a proceeding under sec 25A 
(inquiry into the partition of a Hindu undivided family) or under 
sec 26A (registration of firms), or to the giving of evidence by a public 
servant m respect thereof (sub sec (4)) 

If a public scrv ant discloses any matter which is declared by this section to be 
confidential, he is liable to prosecution with the previous sanction of the Commis¬ 
sioner (sub Bee (5)) and is punishable with, imprisonment which may extend to 
six months and is also liable to fine (sub sec (2)) 

The Income tax Officer is subject to every process of the Court He can bo 
summoned to attend the Court though under thi3 section the Court cannot require 


(20) Emperor v Osman Cholan* 1942 
IT R 429 Promatha Nath v A trode 
Ghandra Ohose 1939 ITR 570 572 Shama 
Kao v Motiram 1934 ITR 436 43S 
I T 0 r State 19o0 ITR 6SS 69S/9 (F B ) 

(21) Rangaswami Eaicier v Raju Aai 
cler 1941 ITR 693 I T 0 v Jankx 
Dn% [1955] 28 I T R 906 Pandtx v Eabv 
lal Sah [1057] 32 I T R 269 

(22) Sayad Ashgar AU Shah v Achnt 


Mai 1934 ITR 384 

(23) See Emperor v Osman Cholanx 1942 
ITR 429 431/2 where however the docu 
ments were allowed to be voluntarily pro 
duced on the ground that the police officer 
producing the documents was not a pubho 
servant within the meaning of this section 
See the comment on this case post p SOI 

(24) Dtnshaw Shroff v GIT 1913 
ITR 172 
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(£) of such facts, to any authority exercising powers under tie 
Sea Customs Act, 1878 (VIII of 1878), or any Central Act 
imposing a duty of excise as may be necessary for enabling 
it duly to exercise such powers, or 

(2) of such facts, to any person charged by law with the duty 
of inquiring into the qualifications of electors, as may be 
necessary to establish whether a person is or is not entitled 
to be entered on an electoral roll, or 

(m) of so much of such particulars, to the appropriate authority, 
as may be necessary to establish whether a person has or 
has not been assessed to income tax in any particular year 
or years, where under the provisions of any law for tie 
time being m force such fact is required to be established, 
or 

(w) of such particulars to the Reserve Bank of India as are 
required by that Bank to enable it to compile financial 
statistics of international investments and balance of 
payments, or 

(o) of such information as may be required by any officer or 
department of the Central Government *or of a State 
Government for the purpose of investigation into the 
conduct and affairs of any public servant, 

(p) of any such particulars to the Custodian of Evacuee 
Property appointed under the Administration of Evacuee 
Property Act, 1950, for the purpose of enabling him to 
discharge the duties imposed upon him by or under the 
said Act 

(4) Nothing m this section shall apply to the production by a 
public servant before a Court of any document, declaration or 
affidavit filed, or the record of any statement or deposition made m 
a proceed mg under section 25 A or section 26 A, or to the giving 01 
evidence by a pubbe servant m respect thereof 

(6) No prosecution shall be instituted under this section 
except with the previous sanction of the Commissioner 

Income-tax records are confidential —Scope of the section ~~ 
This section provides, on the ground of public interest, that the records 
income tax assessments and of other proceedings under this Act Bhonld be hep 
confidential and no public servant should be required to produce the sanio m 
Court of law The object no doubt is to enable people to feel that they c 
freely state the facts relating to their income facts which may often involve con 
fidential matters relating to their business without fear of the matters bei»o 
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disclosed to others(20) The following propositions emerge from a plain reading of S 54 
the section itself — 


(o) All particulars contained in any statement return, accounts documents 
or other evidence on the record of any proceedings under this Act are 
treated as confidential, and no Court, save as provided m this Act, is 
entitled to require any public servant to produce before it any such 
return accounts, documents, or record or to give evidence in respect 
thereof(21) (sub sec (1)) Tho section excludes not only evidence of a 
public servant as to the contents of documents produced before the 
Income tax authorities but also evidence of the fact that certain docu 
ments had been produced before them Income tax authorities cannot, 
therefore, bo summoned to give evidence that certain account boohs had 
been produced before them(22) 

The section enacts that the Court shall not require a public servant to 
produce the documents covered by this section But since any disclosure 
by a public servant of any particulars contained m the confidential docu¬ 
ments and records is punishable as a crime under sub sec (2), even the 
voluntary production of such documents or records in Court by a public 
servant must be regarded as impliedly prohibited by this section, and such 
documents voluntarily produced would not be admissible (23) 

(6) The proceedings tkemsehes must be conducted in a confidential manner 
In the case of a personal assessment on an assessee who happens to be a 
partner m a firm, the Income tax Officer would not be justified in allowing 
even the assessee’s partner who is not concerned with the assessment to 
be present at and to take part in the assessment proceedmgs{24) 

(c) The prohibition against disclosure does not apply to the disclosure of 
such facts and particulars and m such cases and circumstances as are 
specified m sub sec (3), or to the disclosure of any evidence given or 
affidavit or deposition made in the course of any criminal proceedings 
under secs 61 to 53 


{d) This section does not operate to bar the production by a public servant 
before a Court of any document, declaration or affidavit filed, or the 
record of any statement or deposition made in a proceeding under see 25A 
(inquiry into the partition of a Hindu undivided family) or under 
Bee 26A (registration of firms), or to the giving of evidence by a public 
Bervant m respect thereof (sub sec (4)) 

If a public Bervant discloses any matter which is declared by this section to bo 
confidential he is liable to prosecution with the previous sanction of the Commis¬ 
sioner (sub sec (5)), and is punishable with imprisonment which may extend to 
six months and is also liable to fine (sub sec (2) ) 

The Income tax Officer is subject to every process of the Court He can be 
summoned to attend the Court though under this section the Court cannot require 


<20) Emperor r Osman Cholani 1942 
K 429 Promalha hath v Nirode 
Chandra Otiose 1939 IT R 570 572 Shama 
y" * Motiram 1934 IT R 436 438 
1 f V v State 19501T R b88 698/9 (F B ) 
A***'„ fiangatwam* Natcker v Raja hat 
£ r JWl IT P 693 I T 0 v Jankt 
£f* r , 1 ?55128 IT R 900 Pandex v Eabu 
UOoTJ 32 1T R 269 

'*■") Sa V<** Ashgar Ah Shah v Achnt 


Mai 1934 IT R 384 

(23) See Emperor v Osman Chotanx 1942 
ITR 429 431/2 where however the docu 
ments were allowed to be vol an tardy pro 
duced on the ground that the police officer 
producing the documents was not a publio 
servant within the meaning of this section 
See the comment on thweasopoji p 801 

(24) Dxnshaw Shroff v C l T 1943 
I TP 172 
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S 54 him to produce before it the documents classed as confidential by this section(25) 
In a Bombay casc(l), Bhagwati J, held that it is not necessarily all the 
books of account which are physically produced before the Income tax Officer 
that really come within the ban imposed by this section, but only those accounts 
and entries m the books of account which arc in the course of the investigation 
produced in the sense that they are communicated by the asscssee to the Income 
tax Officer and brought to his notice the Income tax Officer may be compelled 
to produce the other entries contained m the books of account, which have no 
rclev anoe whatever to his investigation of the particular case 

The disclosure prohibited by this section is a disclosure for purposes other than 
those of the income tax proceedings If the Appellate Assistant Commissioner, in 
the course of the hearing of an appeal, asks an Income tax Officer, who may not be 
the assessing Officer to scrutinise the accounts of the assessee and make a report, 
the provisions of this section would not be vioIated(2) 

The principle of confidentiality of income tax records has also been recognised 
in English cases(3) 


Documents covered by this section are admissible as 
evidence *—-This section contains a mandatory direction to the officials and other 
public servants in the Income tax Department to treat as confidential the records 
and documents mentioned in the section , and secondly, it prohibits the Court from 
requiring any public servant to produce before it any such document or record or to 
give evidence m respect thereof But if the document can be given in evidence 
without requiring a public servant to produce it the Court may allow the document 
to be tendered(4) It is now well established that there is nothing in this section to 
justify the extreme view that the documents referred to in this section cannot be 
admitted in evidence at all(5) 


Documents produced in evidence by assessee —It is thus clear that the Court may 
admit m evidence documents covered by sub sec (1) of this section The nex 
question is can the documents be produced in evidence by any party 1 Ther** 
is ample authority for the proposition that it is open to the assessee if he bo chooses 
to waive the privilege of non disclosure and to gi\ e evidence of the contents of hiS 
return of income assessment order or other documents and records referred to m t ju» 
section This section does not prohibit the giving of such evidence by the assessed/ 
or his representative in interest(7) 


"Where in the course of assessment proceedings against a firm one partner makes 
a statement on behalf of the firm, the grant of certified copies of that statemen 
by the Income tax Officer to other partners of the firm would not he illegal, an 
any of the other partners may produce the certified copy of such a statement m 


(25) Mytkxlx Ammal v Janalx Ammal 
1939 I.T R 65? G60 A oone Varadarajan 
Chetty v 1 xituhurx Kanalxah 1939 ITR 
331 

(1) Official Assxgnee v Mustafa Murta a 
19oOITR 7„l 

(2) Ilajx Ahmad Hajt Esah A Co v 
C J T 11951] 19 ITR 331 

(3) See Drown s Trustees v Hay 3 T C 
698 In re Joseph Hargreaies Ltd 4 TC 
173 (CjV ) and Shato t Lay 5 T C 74 

(4) Emperor v Osman Chotanx 1942 
ITP 429 

(„) llama Ecio v 1 enlataramayya 1940 


ITR 450 (F B ) Demdatt v ShnramSf 
Bom LB 236 l enlatramana r I 
1939 ITP 560 Emperor v Osman Chotanx 
1942 ITR 429 Dura j Laraxn v JSaonu 
Lot 1945 ITT 13 Buchxbax v hWP" 
Unxiersxty 1947 ITR 150 , at0 

(6) Rama Jiao v I en kalafamayya 13W 

ITR 450 (FB) Devxdatt v Shnram J* 
Bom R.R 236 Promatha Lath v A xroOt 
Chandra Ghase 1939 ITR 579 6"3 SurttJ 
Laraxnv Jhabhu Lai 19451 TR 13 _ 

(7) Buchxbax v JSagpvr Unnersx J IJ* 
ITR luO (production of documents by 
usessee s widow) 
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evidence(8) Similarly -where an assessment has been made on a firm any of the S 54 
partners may produce in evidence a certified copy of the assessment order to prove 
for instance, the fact that he wa3 a partner in the firm(9) But even the assessee 
cannot utilise any process of the Court against a public Bervant to get m evidence 
any of the documents covered by this section Thus where some of the partners 
of a firm had, in the course of proceedings m respect of the assessment of the firm, 
deposited the account books of the firm with the Income tax Officer, the other 
partners were held not entitled to compel the production of the account books 
by a Court summons against the Income tax Officer(IO) 

Can documents be 'produced in evidence by persons other than assessee ? —On the 
further question whether a document or record referred to in this section can be pro 
duced in evidence by a person other than the assessee or his representative in interest 
there is a conflict of judicial opinion One view is that a person other than the 
assessee or his representative m interest cannot be allowed to produce certified 
copies or otherwise gv\e evidence of the contents of Buch documentsfll) Nor 
can the Court require an assessee at the mstance of the other Bide to produce 
certified copies or otherwise give evidence of the documents falling within this 
section(12) It is open to a party to a suit to refuse to answer interrogatories 
administered by his opponent on statements made by him in income tax proceedings 
on the ground that they are pnvileged(13) 

The other view is that a person other than the assessee, i e , a third party who 
has nothing to do with the assessment, is entitled to prove the contents of any such 
documents or records subject to the provisions of the Evidence Act regarding rele 
vancy and the mode of proof{14) The Bombay High Court has gone still further 
and held in Emperor v Osman Chotanx( 15) that in providmg that the documents 
are to be treated as confidential the Legislature only meant that they are to be 
treated by the Income tax authorities as confidential In Osman Cholani’s case a 
police officer was held entitled to produce m evidence a document lawfully seized 
from the Income tax authorities which those authorities themselves would not have 
been able to produce The Court held that the police officer was not included m 
the expression “public servant in this section, for the public servant referred 
to m this section is a public sertant to ichom disclosure has been made under this Act 
It is submitted that this narrow construction put upon the expression ‘public 
servant* in this section is incorrect A Full Bench of the Punjab High Court 
held in I T 0 v The &tafe(16) that a search warrant authorising the police to 
enter the Income tax office and seize documents covered by this section would be 
illegal Kapur J , who was one of the members of the Full Bench, dissenting from 
the Bombay view also held that the expression public servant’* in this section 
includes a police officer 

Right of inspection and mode of proof —The return of income 
and other statements accounts and documents on the record of an income tax 


(8) \ tnkatramana v 1 arahalu 1939 
IT R 560 The decision to the contrary 
in Promatha Nath v Ntrode Chandra Chose 
19391T R 570 is it is submitted incorrect 
Cf Dinshaw Shroff v C I T 1943 I TR 
172 176 which was ft case of personal 
assessment of a partner 
, (9) buraj Naratn v Jhabhu Lai 1945 
ITP 13 

(10) Ran/jasttfltju \aider v Raja Note 
ler 1941 ITP 693 

T 01) Anioar Ah v Tafo al Ahmed 1 
ITC 377 Ma Ilia JUra Rhine v Jfo 
Ula hra Pru 1938 ITR 663 666 Mythih 


Aminat v Jana let Ammal 1939 ITR 657 
Promatha Lath v \i rode Chandra Chose 
1939 ITR 570 573 

(12) LI a Ula Mra Rhine v Ma Ula 
Kra Pru 1938 ITR 663 I etayudham 
Pillai v Subramama Ptilai 1941 ITR 27o 
Lagammai Achi v Alamelu Achi [IDo7J 31 
ITR 673 

(13) Shama Rao v Motiram 1934 ITR 
436 

(14) Detidail r Shrtram 34 Bom L II 

(15) 1942 ITR 429 

(16) 19„0 ITP CSS 


51a 
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54 case, including tie assessment or otler orders passed tlcrcin, are confidential doca 
ments under tins section and cannot be disclosed to a third party, but there can 
be no objection to the assessed inspecting or obtaining a certified copy of any oi 
these documents for his own purposes if he bo desires(17) After the death of an 
assessee his representative, e g his w idow, has the right to inspect and obtain certified 
copies of, any statement, order or other document on the record of the assessee a 
case(18) ‘Where a statement has been made on oath before an Income tax Officer 
by a partner on behalf of the firm, certified copies of that statement may lawfully 
be given to the other members of the firm(I9) 

Documents referred to in this section may be proved by the production of the 
original or by secondary evidence The Bombay High Court has held that if the 
original documents referred to m sub sec (I) of this section are lawfully seized 
from the custody of the Income tax authorities by the police, euch originals may 
be put m evidence by the police(20) A Full Bench of the Madras High Court held 
m Mama Mao v Venhataramayyafil) that statements on oath, accounts, orders 
passed by the Income tax authorities and all other documents properly on the recora 
of proceedings under this Act are public documents within the meaning of that 
expression in sec 74 of the Evidence Act and certified copies thereof are admissible 
m evidence under sec 65 of the Evidence Act(22) The same view has been tales 
by the Nagpur High Court m Buchibat v Nagpur Unuersily(23) The Allahabad 
High Court has also held that an assessment order is a public document and a 
certified copy of it is admissible in evidence(24) Even a return of income filed 
by an assessee under sec 22 or any document drawn up by or under the directions ol 
the asaessee and filed with the Income tax Officer, eg a statement of the assessees 
profit and loss account is a public document and a certified copy of it may be 
produced in evidence(25) 

On the other hand the Bombay and Calcutta High Courts have held that even 
the assessee is not entitled to inspect or demand a certified copy of his own retnr 
or assessment order, and that a certified copy of the return or assessment order 
not admissible in evidence but the assessee may give other secondary evidence 
the same(I) It is submitted that this view is incorrect(2) 


Sub-sec (3) Cl (d) Suit or other proceeding related to 
taxation —The words of this clause * anj suit or proceeding ^ , 
relates to any matter arising out of any proceeding under this Act are notcon e 
to a proceeding arising directly out of the Act but cover any 6uit or procee mg 
which pertains to a proceeding under this Act but which is not directly provi 


(17) Rama Rao v Venlataramayya 1940 
ITK 450 (F B ) I enJcatramana v 1 ara 
halu 1939 ITR 560 Contra Deiulatt v 
Shnratn 34 Bom L P 236 and Promathi 
Rath v Ntrade Chandra Chose 1939 ITR 
5"0 (Cal) 

(18) Buchibat v Nagpur University 1947 
ITR 150 

(19) Venlatramana y \ ardhalu. 1939 
ITR 560 Cf Suraj A ara in v Jhabhu 
Lai 1945 ITR 13 (certified copy of assess 
ment order on firm produced in evidence 
by one of the partners) 

(«*0) Emperor v Osman Chotani 1942 
ITR 429 This decision it is submitted 
is incorrect See the comment on this case 
above and see also 1 T O v State lDoO 
ITR 6SS(FB) 

(21) 1940 ITR 450 


(22) See also 1 enlatramana v 1 arahal « 
1939 ITR 560 

(23) 1947 ITR 150 , iq , 5 

(24) Suraj Naratn v Jhabhu Lai 

ITR 13 into 

(25) Rama Rao v \ ankataramayya iv* 
ITR 450 (F B ) (overruling on tbw 

T enlatramnna v \ ardhalu 1939 j 
560 and Mythih Ammal v Janaki " 
19391 TR 657) Suraj RaramV Jhaonu*^ 
1945 ITR 13 Contra Lfeudattr Shriram 
1 L R 56 Bom 324 34 Bom L R '•"0 
(1) Dendatt v Shnram 34 Bom *“5* 
236 IL R 56 Bom 324 Pramatha '•am 
y Ai rode Chandra Ghost 1939 ITR 

^2) See Suraj A aratn r Jhabhu &***** 
ITR 13 14 5 and Rama Rao v lentala 
ramajya 1940 ITR 450 (F B ) 
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for by this Act itself (3) Thus a suit by the Government under sec 53 of the Trans S 54 
fer of Property Act on behalf of the general body of creditors against an assessee 
in default for setting aside a sale as having been made m fraud of creditors, was held 
to be covered by this clause and the bar against production of documents laid 
down in sub sec (1) was held not to apply(4) It was further held in that case 
that even apart from this clause, the bar contained m sub sec (1) did not apply 
to such a suit 

Sub-sec (3) Cl (m) “ Appropriate authority ”—The expression 
"appropriate authority” in cl (m) of sub sec (3) includes a Civil Court or a Collec¬ 
tor called upon to determine judicially whether a person has or has not been assessed 
to income tax m a given year(5) Thus the Court was held to have the power to 
call upon the Income tax Department to disclose the particulars necessary for 
determining the issue whether a person had been disqualified from claiming 
the status of an agriculturist under the Madras Agriculturists* Relief Act, 1938, by 
reason of his having been assessed to mcome tax during a certain penod(6) 


(3) Per Krishnaawaim Nay ndn J Union 
of India v Kanalaratknam d Bros [79551 
27 I TJt 498 601 2 

(4) Union of India v Kanalarathnam 
«fc Bros [1955] 27 IT R 496 


(5) Venlaia Scshavalharam v Venlaia 
Bangayya 1946 IT R 722 Cl I T O 
v Janki Dent [1955] 28 IT R 000 

(6) Venlata Stshavatharam v I eniaia 
Bangayya 1946 1 T R 722 



J j 


CHAPTER IX 
Super-tax 

55 In addition to the income-tax charged for any year, 
x e of » u r tax ^ ere shall be charged, levied and paid for that 

year in respect of the total income of the previous 
year of any individual, Hindu undivided family, company, local 
authority, unregistered firm or other association of persons, not 
being a registered firm, or the partners of the firm or members of 
the association individually, an additional duty of income tax (in 
this Act referred to as super tax) at the rate or rates laid down for 
that year by a Central Act 

Provided that where under the provisions of clause ( b) of sub 
) section (5) of section 23 an unregistered firm has been assessed in 
the manner applicable to a registered firm, super-tax shall be payable 
by each partner of the firm individually on his share in the income, 
profits and gams of the firm and not by the firm itself 

Provided further that, where the profits and gains of an un 
registered firmer other association of persons not being a comply 
have been assessed to super-tax, super-tax shall not be payable by 
, a partner of the firm or a member of the association, as the case 

/ maj be, in respect of the amount of such profits and gams winch is 

proportionate to his share 

56 Except in cases to which section ISA applies or to which 

by clause (a) of the proviso to sub sections (3) 
o pom of pur an d (4) of section 25 those sub sections do not 

apply and subject to the provisions of this Chapter, 
the total mcome of any individual, Hmdu undivided family, coB1 
pany, local authority, unregistered firm or other association oi 
persons shall, for the purposes of super tax, be the total income as 
assessed for the purposes of income tax, and where an assessmen 
of total income has become final and conclusiv e for the purposes 0 
income-tax for any year, the assessment shall also be final ana 
conclusive for the purposes of super-tax for the same year 

56A (1) No super-tax shall be payable by a company on such 

part of its total income as consists of dividends 
.4rSrSf cfruE receiv ed from an Indian company formed and regis 
‘ llYnen,1, tcred after the 31st day of March, 1952, where 

(*) the Central Government is satisfied that the Indian com 
pan} is wholl} or mainly engaged m an industry for the 
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manufacture or production of any one or more of the follow- S 5GA 
ing, namely — 

(1) Coal, including coke and other derivatives , 

(2) Iron and steel, 

(3) Motor and aviation fuel, kerosene, crude oils and 
synthetic oils (not being oil exploration), 

(4) Heavy chemicals including fertilizers , 

(5) Heavy machinery used m industry including ball and 
roller bearing and gear wheels and parts thereof, boilers 
and steam generating equipment, 

(6) Machinery and equipment for the generation, trans¬ 
mission and distribution of electric energy, 

(7) Non-ferrous metals including alloys , 

(8) Paper including newsprint and paper board , 

(9) Internal combustion engines , 

(10) Power-driven pumps, 

(11) Automobiles, 

(12) Tractors, 

(13) Cement, 

(14) Electric motors, 

(15) Locomotives, 

(16) 'Rolling stock, 

(17) Machine tools, 

(18) Agricultural implements, 

(19) Ferro-manganese, 

(20) Dye stuffs, 

as specified m the First Schedule to the Industries (Develop¬ 
ment and Regulation) Act, 1951 (No LXV of 1951), and 
(• n ) the income of the Indian company would have been exempt 
under the operation of section 15C if the provisions of that 
section had been applicable thereto 
(2) The exemption specified m sub section (1) shall apply also 
to dividends payable to a company in respect of any fresh capital 
raised by an Indian company after the 28th day of February, 1953, 
by public subscription for the purpose of increasing the production 
of, or starting a separate unit of, any one or more of the items specified 
in clause (i) of sub section (1) 

Dividends exempt from super-tax—This section was inserted 
by the Finance Act 1953 with effect from the 1st Apnl 1953 Items (11) to (20) 
m cl (i) of sub sec (1) were inserted bj the Finance Act 1955, with effect from the 
1st April 1955 

Income tax paid by a company is deemed to ha\ e been paid on behalf of the I 
shareholders. The shareholder has however, to pay super tax in respect of l 
dividends since snper tax paid by the company is not deemed to have been paid \ 
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on behalf of the shareholders (See ante under Bee 16(2), “Grossing up of din 
dend,” p 497) This section grants exemption from the payment of super 
tax only m respect of dividend income, subject to the following conditions — 

{*) The shareholder must be a company as defined by sec 2(5A) 

(tt) The dividend must be paid by an Indian company as defined by 
sec 2(7A) 

(ut) The Indian company paying the dividend (a) must have been formed and 
registered after the 31st March 1952, (6) must be wholly or mainly engaged 
m the manufacture or production of any one or more of the items specified 
m sub sec (1)(»), and (c) must bo such that its own income would have 
been exempt under sec 1GC had that section applied , on, the dividend 
must be paid m respect of any fresh capital raised by the Indian company 
(a) after the 28th February 1953, (6) by public subscription, and (c) for the 
purpose of increasing the production of or starting a Bipartite unit of, 
any one or more of the items specified in sub sec (l)(t) 

Sub sec (2) provides an additional ground of exemption and is not in derogatio n 
of sub sec (1) Consequently exemption under this section would be available 
in a case where the conditions laid down in sub sec (1) aro satisfied but the condi 
tions laid down in sub sec (2) are not satisfied , eg f l n a case where an Inman 
company formed and registered after the 31st March 1952 issues fresh capital bu 
not for the purpose of increasing production or starting a separate unit 

The company receiving the dividend must include it m its total income. an j 
is also liable to pay income tax upon it if the company distributing the di^u ead 
was not liable to pay any tax m respect of the amount distributed as dividends 

57 Non resident partners and shareholders — Omitted tyj 
s 69 of the Indian Income tax {Amendment) Act, 1939 (7 of 1939) 

58 (1) All the provisions of this Act relating to the charge, 

assessment, collection and recovery of income tax 
•up£ p '« tlon of Act to except those contained m section 3, the 

proviso to sub section (I) of section 7, the eecon 
and third provisos to section 8, clauses (a) and ( b) of sub section (2J 
of section 14, and sections 15, 15A, 19, and 20 and the first proviso 
to sub section (I) of section 41 and section 58F and sub section (2) 0 
section 58G shall apply, so far as may be, to the charge, assessmen , 
collection and recovery of super tax 

(2) Save as provided in sub-sections (2), (2A), (2B), (3A), (£#)' 

( 3C) and {3D) of section 18, and section 58H super-tax shall b 
payable by the assessee direct " * 

Super-tax —As described by sec 55 super tax is merely an “additional duty 
of income tax (1) Bnt this Act as well as the successive Finance Acts ma ® 

distinction between the two ta xes(2) Like income tax super tax is charged nt _ 

(1) Cf Jlechtl v Pecbttt 1933 I TP. (2) C I T ▼ Eduljt D*n*h<tu 19 43 

1 4 6(CA) ITR 310 
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rates laid down by the annual Finance Acts In the case of every individual,! S 58 
Hindu undivided family, unregistered firm and other association of persons super¬ 
tax is levied on a scale of graduated ra tes and the first Us 20,000 of the total income 
is exempt from super tax, whereas" companies and lbCal’authorities have to pay 
super tax at a flat r ate on the whole of their t otal mcome(3) No refund is allowed 
to a shareholder on account*of super fax paid by the company(4), and the share¬ 
holder whose income is exigible to super tax must pay Buper tax on the dividend 
even if the company has already paid Buper tax on the profits represented by the 
dividend(B) But by a Notification issued under sec 60 of this Act investment 
trust companies have been exempted from the liability to pay super tax on dividends 
paid by any other company which has paid or will pay super tax m respect of the 
profits out of which the dividends are paid(6) Likewise companies are exempted 
by sec 56A from the payment of super tax in respect of their dividend income m / 
certain circumstances 

A Hindu undivided family is treated as a unit of assessment for the purposes 
of super tax as also for the purposes of income tax A registered firm is a unit of 1 
assessment for the purposes of income tax and falls within sec 3 which is the \ 
charging section for income tax but it is not a unit of assessment for super tax 
and falls outside sec 55 which is the charging section for super tax In the case of 
unregistered firms and other associations of persons, the assessment to Buper tax 
is governed by the same principles as the assessment to income tax(7) But whereas 
sec 14(2) exempts n partner of an unregistered firm or a member of an association 
from income tax in respect of profits on which income tax has already been paid 
by the firm or association the second Proviso to sec 55 exempts such partner or, 
member from super tax where the profits of the unregistered firm or association 
have been assessed to super tax, irrespective of the question whether the firm or 
association has actually paid the super tax or not(8) Where a Hindu undivided j 
family through its karta is a partner m an unregistered firm the profits of which 
have been assessed to supertax, the family, like any other partner, is exempt 
from super tax in respect of its share of such profits(9) 

Sec 55 is the charging section for the purposes of super tax and corresponds 
to sec 3 Sec 56 enacts that for the purposes of super tar the total incomo of 
every asscssce Bhall bo the total income as assessed for the purposes of income tax 
except in the specified special cases Earned income relief is granted under sec 
15A for the purposes of income tax and not for the purposes of super tax(10) 
but earned income is now assessed at lower rates of Buper tax In the case of 
discontinuance of or succession to business which had been taxed under the 1918 
Act the profits of the year of discontinuance or succession may be exempt from 
income tax under sub sec (3) or (4) of sec 25 but by virtue of cl (a) of the Proviso 
to those sub sections such profits may be chargeable to super tax(Il) It has 
been held that even prior to the amendment of sec 56 m 1944 by the insertion 


(3) See the Finance Acta in Vo! II 
Dir 5 Sul) dir A Cf C I T r Western 
India Turf Club Ltd 2 ITC 490 
(PC) 

(4) See ante under sec 4S Dmdends 
p. 779 

(5) See ante under «ec. 16(2) Super 
tax p 498 

(6) See Vol II Dir 3 Sub-drr A 

p. 202 

(7) See ante under eec part¬ 

ner a share in profita of unregistered 
firm p 470 under *ec 14{2)(fc) Share 


in the profita of an association received by 
a member p 472 and under see 23(5) 
Assessment of registered and unregistered 
firms ’ pp 565 7 

(8) See ariie under see. 14 (2) (a) p 471 
n (6) 

(9) In re Kamratan Dot <6 iladan Oopal 
193j IT P 183 

(10) See ante under *ec ISA Earned 
income relief p 479 

(HI See ante under aee 25 Relief In 
respect of taper tax p. 630 
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S 58 of the words making this section subject to cl (ex) of the Proviso to sub secs {3} 
and (4) of sec 25, this section could not he construed as overriding the clear prtm 
sions of that Proviso(12) 

Sec 58 provides that all the provisions of this Act relating to the charge 
assessment, collection and recovery of income tax apply for the purposes of super 
tax, with the exception of those provisions which aro specifically enumerated in 
sec 58 Various questions arising in respect of super tax under different sections 
of this Act have been dealt with under tbo respective sections 

Super tax is payable by the asseBsee direct except in the cases covered by sec 
18 and sec 58H 


(12) Ktkabkoj Chandabkoy r C I T 19191TR 5.3 



CHAPTER IX-A 

Special Provisions relating to certain classes of 
Provident Funds 

H 58A In this Chapter, unless there is anything repugnant 
Definitions in the subject or context,— 

(а) a “recognised provident fund” means a provident fund 

P***- ^ which has been and continues to be recognised by the 

5- Commissioner, in accordance with the provisions of this 
Chapter, 

( б ) an “employer” means— 

(i) a Hindu undivided family, company, firm or other 
association of persons, or 

(it) an individual engaged m a business, profession or 
vocation whereof the profits and gams are assessable 
to income-tax under section 10 , maintaining a provi¬ 
dent fund for the benefit of his or its employees , 

(c) an “employee” means an employee participating m a 
provident fund, but does not include a personal or domestic 
servant, 

( d) a “contribution” means any sum credited by or on behalf 
of any employee out of his salary, or by an employer out 
of bis own monies, to the individual account of an em¬ 
ployee, but does not include any sum credited as interest, 

(e) the “balance to the credit” of an employee means the total 
amount to the credit of his individual account m a provi 
dent fund at any time , 

(f) the “annual accretion” to the balance to the credit of an 
employee means the increase to such balance in any year, 
arising from contributions and interest, 

(< 7 ) the “accumulated balance due” to an employee means 
the balance to his credit, or such portion thereof as may be 
claimable by him under the regulations of the fund, on the 
day he ceases to be an employee of the employer main¬ 
taining the fund, and 

( (h) the “regulations of a fund” means the special body of 

regulations governing the constitution and administration 
of a particular provident fund 

58B (I) The Commissioner of Income-tax may accord 

The according . n d recognition to any provident fund which, m his 
. . Ital' d “ W4 ‘ of rtcofBi opinion, satisfies the conditions prescribed in section 

? 58C and the rules made thereunder, and may, at 

V *3> an y tune, withdraw such recogmtion if, in his opmion, the provident 
fund contravenes any of those conditions 
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Ss / (2) An order according recognition shall take effect on such 

58B-58C/ date as the Commissioner may fix in accordance with any rules the 
Central Board of Revenue may make m this behalf, such date not 
being later than the last day of the financial year m which the order 
is made 

(3) An order withdrawing recognition shall take effect from the 
day on which it is made 

(3A) An order according recognition to a provident fund 
shall not, unless the Commissioner otherwise directs, be affected 
by the fact that the fund is subsequently amalgamated with another 
provident fund on the occurrence of an amalgamation of the under 
takings in connection with which the two funds are maintained, or 
that it subsequently absorbs the whole or a part of another provident 
fund belonging to an undertaking which is wholly or in part trans 
ferred to or merged in the undertaking of the employer maintaining 
.the first-mentioned fund 

(4) An employer objecting to an order of the Commissioner 
refusing to recognise or an order withdrawing recognition from a 
provident fund may appeal, within sixty days of such order, to the 
Central Board of Revenue 

The appeal shall be m the form and shall be verified m the 
manner prescribed by the Central Board of Revenue 

Recognised provident funds —Tins Chapter was inserted m 1929 
It lays down special provisions for those provident funds which are recognised b)' 
the Commissioner of Income tax under see 58B The importance of recognition 
lies in the fact that recognised provident funds enjoy certain privileges as regards 
liability to tax Sec 58F makes provision for exemption from income tax in 
respect of periodic contributions to & recognised provident fund, while sec obu 
grants exemption from income tax and super tax in respect of accumulated balance 
due to on employee participating in a recognised provident fund the exemption 
m both cases being circumscribed by the limits laid down in those sections 

The Rules regarding recognised provident funds, made m exercise of the powers 
conferred by this Chapter, are printed in Vol II, Div 3 Sub div L p 335 

S8C (1) In order that a provident fund may receive and 
retain recognition, it shall satisfy the conditions 
flfd° n br Ic r recognised set out below and any other conditions which the 
provident omd Central Government may, by rule, prescribe^ 

(a) All employees shall be employed in India, or shall he 
i- employed by an employer whose principal place of business 

/ is in the taxable territories 

Prov ided that the Commissioner may, if he thinks fit 
and subject to such conditions, if any, as ho thinks proper 
to attach to the recognition, accord recognition to a fund 


It. S** 
%. 
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maintained by an employer whose principal place of busi- S 58C 
ness is not in the taxable territories notwithstanding that 
a proportion not exceeding ten per cent of the employees 
is employed outside India 

(6) The contributions of an employee m any year shall be a 
definite proportion of his salary for that year, and shall 
be deducted bj the employer from the employee’s salary 
in that proportion, at each periodical payment of such 
salary in that year, and credited to the employee’s indi¬ 
vidual account in the fund 

Provided that an employee who retains his employ¬ 
ment while serving m the Armed Forces of the Union or 
when taken into or employed m the national service under 
the National Service (European British Subjects) Act, 1940, 
or the National Service (Technical Personnel) Ordinance, 

1940, may, notwithstanding that he receives from the 
employer no salary or a salary less than he would have 
received had he not entered the Armed Forces of the Union, 
or been so taken mto or employed m the national service, 
contribute to the fund during his service m the Armed 

' Forces of the Union or while so taken into or employed 
m the national service a sum not exceeding the amount he 
would have contributed had he continued to receive from 
the employer the same salary (including increments, if any) 
as he would have received had he not entered the Armed 
Forces of the Union or been taken into or employed m the 
national service 

(c) Subject to the provisions of section 58D, the contributions 
of an employer to the individual account of an employee 
in'any year shall not exceed the amount of the contri¬ 
butions of the employee in that year, and shall he credited 
to the employee’s individual account at intervals not 
exceeding one year 

(d) The fund shall consist of contributions as above specified 
and of donations, if any, received by the trustees, of accu¬ 
mulations thereof, and of interest (simple and compound), 
credited m respect of such contributions, donations and 
accumulations, and of securities purchased therewith, and 
of any capital gams arising from the sale, exchange or 
transfer of capital assets of the fund, and of no other * 
sums 

Provided that the fund may consist also of the accumu¬ 
lated balance due to an employee who has ceased to he an 
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employee, and of interest (simple and compound) in respect 
thereof where such balance is retained in the fund in accord 
ancc with the provisions of clause {g) 

(e) The fund shall be vested in two or more trustees or in the 
Official Trustee under a trust which shall not be revocable 
save with the consent of all the beneficiaries 
(/) The employer shall not be entitled to recover any sum 
vvhatsoev er from the fund, sav e in cases where the employee 
is dismissed for misconduct or voluntarily leaves his em 
ployment otherwise than on account of ill-health or other 
unavoidable cause before the expiration of the term of 
service specified in this behalf in the regulations of the 
fund 

In such cases the recoveries made by the employer 
shall he limited to the contributions made by him to the 
individual account of the employ ee, and to interest (simple 
and compound) credited in respect of such contributions 
and accumulations thereof, m accordance with the regu 
lations of the fund » 

( g ) The accumulated balance due to an employee shall be 
payable on the day he ceases to be an employee of the 
employer maintaining the fund, unless at the request of the 
employee made in writing, the trustees of the fund consent 
to retain the whole or any part of the accumulated balance 
due to the employee in the fund to be drawn by him at any 
time on demand 

(h) Save as provided in clause (g), or in accordance with such 
conditions and restrictions as the Central Government 
may, by rules, prescribe, no portion of the balance to the 
credit of an employee shall be payable to him 

(2) Where there is a repugnance between any regulation of a 
recognised provident fund and any provision of this Chapter or of 
the rules made thereunder, the regulation shall, to the extent of the 
repugnance, be of no effect 

The Commissioner may, at any time, require thit such repug 
nance shall be removed from the regulations of the fund 


58D Subject to any rules which the Central Government 
Power to relax restric may make m this behalf the Commissioner may, 
m respect of any particular fund, relax the 
"“ es provisions of condition (c) of sub section (1) 01 

section 58C— 

(a) so as to permit the payment of larger contributions by 
an employer to the individual accounts of employees whose 
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salary does not exceed five Hundred rupees per mensem, 
and 

(6) so as to permit the creditmg by employers to the individual 
accounts of emplojees of periodical bonuses or other 
contributions of a contingent nature* where the calculation 
and payment of such bonuses or other contributions is 
provided for on definite principles by the regulations of 
the fund 

58E That 'portion of the annual accretion in any year to the balance 
cAX'r'VWZ?* at the credit of an employee participating m a re- 
vtoinmedtototncom* cognised provident fund as consists of— 

of ten per cent 


Ss 

58D-58! 


(а) contributions made by the employer in < 
of the salary of the employee , and 

(б) interest credited on the balance to the credit of the employee 
m so far as it exceeds one third of the salary of the employee 
or is allowed at a rate exceeding the rate fixed by the Central 
Government in this behalf by notification in the Official 
Gazette ,, 

shall be deemed to have been received, by him m that year and shall be 
included in his total income for that year , and shall be liable to income- 
tax and super tax 


Amendment —The present section was substituted for the following section 
by the Finance (No 2) Act, 1957 The amendment for the purposes of making 
any deduction of income tax under sub sec (2) or (2B) of sec 18, has effect on and 
from the 1st April, 1957, and for other purposes on and from the 1st April, 1958 
“58E Annual accretion deemed to he income reccned —The annual 
accretion in any jear to the balance at the credit of an employee participating 
in a recognised provident fund shall be deemed to have been received by him 
in that year and shall be included in his total income for that year, and, subject 
to the exemptions specified in section 58F, shall be liable to income tax and 
Buper tax 

Provided that, for tbe purpose of sub section (3) of section 15, out of such 
annual accretion only the employee s own contributions shall be included in his 
total income ’ 


o7 0)fcH \ S8F An employee shall not be liable to pay income tax on his 
Ewmptwn „ tm olvn contributions to his individual account in a 
b i|-4* recognised provident fund m so far as the aggregate 

0&t °f such contributions in any year does not exceed one- 

fifth of his salary m that year or eight thousand rupees, whichever is ?ess 

P Amendment —The present section was substituted for the following section 
] ^ by the Finance (No 2) Act 1957 The amendment for the purposes of making 


1 


any deduction of income tax under sub sec (2) or (2B) of sec 1*8 has effect on and 
from tbe 1st April 1957, and for other purposes on and from tbo 1st April 1958 
*58F Exemption of annual accretion from income lax —(1) An employee 
shall not be liable to pay income tax on contributions to his individual account 
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Ss in » recognised provident fund in so far as the aggregate of 8tich contributions 

58F-58G m any year does not exceed one fifth of his ualary in that) ear or eight thousand 

rupees, whichever is less 

(2) Interest credited on the accumulated balance of any employee in a 
recognised provident fund shall be exempt from payment of income tax, if and 
in so far as it does not exceed one third of the salary of the employee for the year 
concerned and in so far as it is allowed at a rate not exceeding such rate as the 
Central Government may, by notification in the Official Gazette, fix in this 
behalf ” 

In the above original section the words “one fifth” and “eight” had been 
substituted for the words * one sixth ' and blx” respect: vel) by the Finance Act, 
1956, with effect from the lat April, 1956 


+ 4 ^ 
$ 4 

>iy) 


ft 


$cA 58G (I) Where the accumulated balance due to an en> 

Exemption of «ccu ployee participating in a recognised provident 
Scom?ux a aa 4 0 .^f fund becomes payable, such accumulated balance 
tai shall be exempt from payment of super-tax except 

to the extent of an amount equal to the aggregate of the amounts 
of super-tax on annual accretions that would have been payable 
under section 58E up to the first day of April, 1933, if the Indian 
Income tax (Second Amendment) Act, 1933 (XVIII of 1933), had 
come mto force on the 15th March, 1930 

(2) Where an employee participating m a recognised provident 
fund has rendered continuous service with his employer for a period 
of not less than five years, and the accumulated balance due to 
becomes payable, such accumulated balance shall be exempt from 
payment of income tax and shall be excluded from the computation 
of his total income 




Provided that the Commissioner of Income-tax may allow 
Buch exemption and exclusion where the employee has rendered 
continuous service with the employer for a period of less than five 
years, if, m his opinion, the service has been terminated by reason oi 
the employee’s di-health, or by the contraction or discontinuance 
of the employer’s business, or other cause beyond the control oi 
the employee 

(3) Where exemption from payment of income tax is no 
allowed under the provisions of sub section (2), the Income tax 
Officer shall calculate the total of the various sums of income tax 
and super-tax which would have been payable by the employee in 
respect of his total income for each of the years concerned if®* 
fund had not been a recognised provident fund, and the amount by 
which such total exceeds the total of all sums paid by or on benau 
of sucb employee by way of tax for such years shall be payable by 
the employee in addition to any other income tax and super tax 
for which he may be bable for the year in which the accumulated 
balance due to him becomes payable 
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58H The trustees of a recognised provident fund, or other Ss 
Deduction >( wurce person authorised by the regulations of the fund 58H-58J 
u. J* a n c«muSt x ed P Sa b a e to make payment of accumulated balances due to 
'tsxfr cesdue employees, shall, at the time an accumulated 

^ j 0 balance due to an employ ee is paid, deduct therefrom any income-tax 
payable under sub section (3) of section 58G and any income-tax 
and super-tax payable on an employee’s total income as determined 
under sub section (3) of section 58J, and sub sections (4) to (9) of 
section 18 shall apply as if the sum to be deducted were income-tax 
payable under the head "Salaries” 

581 (1) The accounts of a recognised provident fund shall 

A be maintained by the trustees of the fund and shall 

, ju- n ^d c pvid«tmnd” 8 be in such form and for such periods, and shall 
*" contain such particulars as the Central Board of 

Revenue may prescribe 

(2) The accounts shall be open to inspection at all reasonable 
times by Income-tax authorities, and the trustees shall furnish to 
the Income-tax Officer such abstracts thereof as the Central Board 
of Revenue may prescribe 


j 58J (1) "Where recognition is accorded to a provident fund 

/ Treatment of b»i»nce» ^tih existing balances, an account shall be made 
^ewi^ogm^dp” of the fund up to the day before the day on which 
en m the recognition takes effect, showing the balance 

^ to the credit of each employee on such day, and containing such 
\M ^ further particulars as the Central Board of Revenue may prescribe 
^ (2) The account shall also show in respect of the balance 

1 to the credit of each employee the amount thereof which is to be 
\) O') transferred to that employee’s account m the recognised provident 
^ fund, and such amount (hereinafter called his transferred balance) 

Lr) shall be shown as the balance to bis credit in the recognised provi¬ 

dent fund on the date on which the recognition of the fund takes 
effect, and sub sections (3) and (4) shall apply thereto 
\ Any portion of the balance to the credit of an employee in the 
I existing fund which is not transferred to the recognised fund shall 
be excluded from the accounts of the recognised ftind and shall be 
I liable to income tax and super tax in accordance with the pro\ lsions 
Vof this Act other than this Chapter 

(3) Subject to sucb rules as the Central Board of Revenue 
-i u\’ \ may make m this behalf, the Income-tax Officer shall make a calcu- 
' lation of the aggregate of all sums comprised in a transferred balance 
4 , \*) (I'^hich would ha\e been liable to income tax if this Chapter had 
/been m force from the date of the institution of the fund, without 
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Ss in a recognised provident fund, m so far as the aggregate of such contributions 

58F-58G m any year does not exceed one fifth of his salary in that year or eight thousand 
rupees, whichever is less , 

(2) Interest credited on the accumulated balance of any employee in a 
recognised provident fund Bhall be exempt from payment of income tax if and 
m so far as it does not exceed one third of the salary of the employee for the year 
concerned and in so far as it is allowed at a rate not exceeding such rate as the 
Central Government may, by notification in the Official Gazette, fix in this 
behalf ” 

In the above original section the words ' one fifth” and “eight’ had been 
substituted for the words “one sixth’ and ' six” respectively by the Finance Act, 
1956 with effect from the lBt April, 1956 


i ^ 

ft 


iW 


ft 




Exemption of *ccu 
truilated balance from 
income tax and super 


58G (I) Where the accumulated balance due to an em¬ 

ployee participating in a recognised provident 
fund becomes payable, such accumulated balance 
*“ shall be exempt from payment of super-tax except 

to the extent of an amount equal to the aggregate of the amounts 
of super-tax on annual accretions that would have been payable 
under section 58E up to the first day of April, 1933, if the Indian 
Income tax (Second Amendment) Act, 1933 (XVIII of 1933), had 
come into force on the 15th March, 1930 

(2) Where an employee participating m a recognised provident 
fund has rendered continuous service with his employer for a period 
of not less than five years, and the accumulated balance due toihun 
becomes payable, such accumulated balance shall be exempt from 
payment of income tax and shall be excluded from the computation 
of his total income 

Provided that the Commissioner of Income-tax may allo^ 
Buch exemption and exclusion where the employee has rendere 
continuous service with the employer for a period of less than five 
years, if, in his opinion, the service has been terminated by reason 
the employee’s ill health, or by the contraction or discontinuanc 
of the employer’s business, or other cause beyond the contTOl 
the employee . 

(3) Where exemption from payment of income tax is no 
allowed under the provisions of sub section (2), the Income 
Officer shall calculate the total of the various sums of income 
and super-tax which would have been payable by the employ 
respect of his total income for each of the years concerned u 
fund had not been a recognised provident fund, and the arnoun! J 
which such total exceeds the total of all sums paid by or on be 

of such employee b> waj of tax for such years Bhall be payable y 
the employee m addition to any other income tax and super 
for winch he may be liable for the year in which the accumui 
balance duo to him becomes payable 
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1 W lv ~ 58H The trustees of a recognised provident fund, or other Ss 
^ Deduction at source person authorised by the regulations of the fund 58H-58J 
^ acc°um e iuft x ed p Kia b i e to make payment of accumulated balances due to 
'***& CfSdU0 employees, shall, at the time an accumulated 

v j 0 balance due to an employee is paid, deduct therefrom any income-tax 
payable under sub section (3) of section 58 G and any income tax 
and super-tax payable on an employee’s total income as determined 
under sub section (3) of section 58 J, and sub sections (4) to (9) of 
section 18 shall apply as if the sum to be deducted were income tax 
payable under the head “Salaries” 


r itoCek 581 (1) The accounts of a recognised provident fund shall 

) K )fc to be maintained by the trustees of the fund and shall 

^ |V niwdproTidenffund* 8 be in such form and for such periods, and shall 
contain such particulars as the Central Board of 
Revenue may prescribe 

(2) The accounts shall be open to inspection at all reasonable 
times by Income tax authorities, and the trustees shall furnish to 
the Income-tax Officer such abstracts thereof as the Central Board 
of Revenue may prescribe 


„ li 

m 

K>) 


58] (1) Where recognition is accorded to a provident fund 

Treatment or balances exls ^ in g balances, an account shall be made 

lUnIte ogn,sedpC ” °f the fund up to the day before the day on which 
the recognition takes effect, showing the balance 
to the credit of each employee on such day, and containing such 
further particulars as the Central Board of Revenue may prescribe 
(2) The account shall also show m respect of the balance 
to the credit of each employee the amount thereof which is to be 
transferred to that employee’s account in the recognised provident 
fund, and such amount (hereinafter called his transferred balance) 
shall be shown as the balance to his credit in the recognised provi¬ 
dent fund on the date on which the recognition of the fund takes 
effect, and sub sections (3) and (4) shall apply thereto 

Any portion of the balance to the credit of an employee m the 
existing fund which is not transferred to the recognised fund shall 
be excluded from the accounts of the recognised fund and shall be 
liable to income tax and super-tax in accordance with the provisions 
mu this Act other than this Chapter 


* , ( 3 ) Subject to such rules as the Central Board of Revenue 

' ) umy make in this behalf, the Income-tax Officer shall make a calcu¬ 

lation °f the aggregate of all sums comprised in a transferred balance 
4- (Hj'hich would ha\e been liable to income-tax if this Chapter had 
^been in force from the date of the institution of the fund, without 
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Ss regard to an) tax which ma> hnxc been paid on an> such sum, and 
58J-58K flU ch aggregate (if anj) shall bo deemed to be income rcccned b) the 
cmplo)ce m the )car in which the recognition of the fund tales 
effect, and shall be included in the cmplo)co’s total income for that 
year, and, for the purposes of assessment, the remainder of the 
transferred balance shall be disregarded, but no other exemption 
or relief, b) waj of refund or otherwise, shall bo granted m respect 
of any sum comprised in such transferred balance 





Provided that, m cases of serious accounting difficulty, the 
Commissioner shall ha\e power, subject to the said rules, to male a 
summarj calculation of such aggregate 

(4) Notwithstanding an) thing contained m condition (h) 
of sub section (1) of section 5SC, an cmplo)ec, m order to enable 
him to pa) the amount of tax assessed on his total income as deter 
mined under sub section (3), shall be entitled to withdraw from the 
balance to his credit m the recognised provident fund a sum not 
exceeding the difference between such amount and the amount to 
which he would lmc been assessed if the transferred balance had 
not been included in his total income 


, _n (5) Nothing m this section shall affect the rights of the persons 
^7 ^(Administering a n unrecognised pro\ ident fund or dealing with it, 
* b or with the balance to the credit of any indi\ idual employee, before 

recognition is accorded, in an) manner which maj be lawful 


. 58K (1) "Where an emplo)er who maintains a provident 

nt of fund fund (whether recognised or not) for the benefit 
^ tran?r?rSd n by empio“"r of his employees and has not transferred the fund 

^ 40 m * or an) portion of it, transfers such fund or portion 

\\\ to trustees m trust for the employees participatmg m the fund, the 

amount so transferred shall be deemed to be of the nature of capital 
expenditure 

(2) When an employe participating m such fund is paid the 
accumulated balance due to him therefrom, any portion of such 
balance as represents his share in the amount so transferred to the 
trustee (without addition of interest, and exclusive of the employee s 
contributions and interest thereon) shall, if the empIo)er has made 
effective arrangements to secure that tax shall be deducted at source 
from the amount of such share when paid to the employee, be deemed 
to be an expenditure by the employer within the meaning of clause 
(xv) of sub section (2) of section 10, incurred m the year in which 
the accumulated balance due to the employee is paid 
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Fund transferred by employer to trustees —See ante under sec 
10(4)(c), “Emplojer s contributions to provident and other funds,” p 417 

The pro\ lsiona of thi3 section were considered bj the Nagpur High Court in 
C I T \ Central India Spg d THj? Co Ltd (1) This section applies to all 
provident funds, whether recognised under this Chapter or not 

58L (1) All rules made under tins Chapter shall be subject to 

^ roiei OTl3iOM rehtlns 10 the prov isionsofsub sections (4) and (5) of section 59 
-it (2) In addition to any power conferred by this Chapter, 

the Central Government may make rules— 

A (a) prescribing the statements and other information to be 

^ submitted with an application for recognition, 

(6) limiting the contributions to a recognised provident fund by 
employees of a company who are shareholders m the 
company , 

(c) providing for the assessment bj waj of penalty of any 
consideration received by an employee for an assignment 
of, or creation of a charge upon, his beneficial interest m a 
recognised provident fund, 

(d) determining the extent to and the manner in which exemp¬ 
tion from payment of income tax and super tax may be 
granted in respect of contributions and interest credited 
to the individual accounts of employees m a provident 
fund from which recogmtion has been withdrawn, and 

(e) generally, to carry out the purposes of this Chapter and 
to secure such further control over the recogmtion of provi¬ 
dent funds and the administration of recognised provident 
funds as it may deem requisite 

58M This Chapter shall not appl} to any provident fund to 
Application or thi» which the Provident Funds Act, 1925 (XIX of 
j^ Cha £U 1925), applies 

fi y 
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(a) “npproied superannuation fund’ ^ 
fund or nil) part of n Eupeninnwi , 
nnd continues to be npproicd 1 

Reaenue in accordance "itli I , lilr| |, |lfloll j nu in 
Chapter, ,l„ „„ minp as ignetl 

cmplojcr, cmplojee nnd r , |,tion tonroudut 

relation to superannuation fund^ 
to those expressions in section 58./ ( n ^ m nnmu i contn 

fm ? ds ' , , „ 'mini < (.ntriinition com 

ordinal) annual contribution ii r lIII)H to tin f irninjr 
bution of a fixed nmonnt or an ni f |n( |n | ier> c f the fund 
puted on some definite basis b\ r(, , ,| 

the contributions or the number c m 1,1 " irr “ ‘ r j' t 
or im nirtoi vsup- 1 

(1) The Central Board of Rev err " —^ 

to an) superannuation fund 
draivT^ofapproval**** a munition fund winch in its 

the requirements of section 
time withdraw such approval, if m its opinio 
the fund or part ccaso to warrant the contim 

(2) The Central Board of Revenue £ 
writing to the trustees of the fund the grant 
date on which the approv al is to take effect, at , rnm unicate in writing 
is granted subject to conditions, those conditi 0 f t pp r oval with the 

(3) The Central Board of Rev enue shall c^ v j ll( ^ ^ uathdr iwal 

to the trustees of the fund any withdrawal 
reasons for such withdrawal and the date on jj nu ther refuse nor 
is to take effect tl< j or an> part of a 

(4) The Central Board of Revenue sha ru ^t ecs 0 f that fund 
withdraw approval to an) superannuation fu e matter 
superannuation fund unless it has given the Ucl ^ tty amending 
a reasonable opportunit) of being heard in tn )r o\al of superannuation 

Superannuation funds —This Chapter was insejovident funds wL'*b a ^ e 
of 1939 Provision is made in this Chapter for the aplincome dented “ oia 
funds on lines similar to those for the recognition of pi is exempt from pay mr 
covered by the previous Chapter Under sec 58R thcjvers contribution 
vestments or deposits of an approved superannuation funaismess expenditure 
of income tax Further under that section the emploption from tax 
approved superannuation fund is allowable as revenue b 
similarly the employee’s contnbution is entitled to exemj 


opinion complies with 
si* md m i' it * 111 ' 

tin r ire unistanccs of 

ime of the appro'u 

hill communicate io 

of approv il with the 

,d where the appro' al 

>ns 
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3P In order that a superannuation fund may receive and 
t nsfor retain approval the following conditions shall be 
It’tk ** 5 J satisfied, namely — 

^ h the fimd shall be a fund estabhshed under an irrevocable 

* .piroT *! 0 trust in connection with a trade or undertaking carried 
^2 ( on in the taxable territories, 

u ' 6 ) the fund shall ka\e for its sole purpose the provision of 

annuities for employes m the trade or undertaking on 
( their retirement at or after a specified age or on their 
becoming incapacitated prior to such retirement, or for 
the widows, children or dependants of persons who are 
or have been such employees on the death of those persons , 
and 

c) the employer in the trade or undertaking shall be a 
contributor to the fund 

fovlded that the Central Bo ird of Revenue may, if it thinks 
l subject to such conditions, if any, as it thinks proper to 
Pj to the approval, appro\e a fund or any part of a fund— 
fit antf) notwithstanding that the rules of the fund pro\ide for the 
attach return in certain contingencies of contributions paid to the 
( fund, or 

i) if the mam purpose of the fund is the provision of sueh 
annuities as aforesaid, notwithstanding that such provision 
is not its sole purpose, or 

) notwithstanding that the trade or undertaking in connec- 
1 tion with which the fund is established is earned on only 
| partly m the taxable territories 

■ .Q (l) An application for approval of a superannuation 

\ t ' fund or part of a superannuation fund for any 

5 & ( 5nfor year of assessment shall be made in writing before 

AaJ* ® - the end of that year by the trustees of the fund to 

A' 'Iwnwi?* orne tax Officer, and shall be accompanied by a copy of the 
tent under which the fund is established and by two copies 
the In<V es an( l of the accounts of the fund for the last year for which 
instrun coim ts have been made up The Central Board of Revenue 
of the inquire 8UC h further information to be supplied as it thinks 
1 such at 

may r& If any alteration in the rules, constitution, objects or condi- 
properi the fund is made at any time after the date of the application 
(g^roval, the trustees of the fund shall forthwith communicate 
tions operation to the Income-tax Officer, and in default of such 
for ap]* Qlca tion any appro\al given shall, unless the Central Board 
such a? aue otherwise orders, be deemed to have been -withdrawn 
comm# date on which the alteration took effect 
of Rev^ 


Ss 

58P-58Q 
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} 58R Income derived from investments or deposits of an 

5 approved superannuation fund and any capital 

fncome t“x fund from g ains arising from the sale, exchange or transfer oi 
capital assets of such fund shall be exempt from 
payment of income tax, and any sum paid by an employer or an 
employee by way of contribution towards an approved super 
annuation fund shall, in the case of an employ cr, he deducted in 
computing his income, profits or gams for the purpose of assessment, 
and, in the case of an employee, be treated for all the purposes of this 
Act as if it were a sum to which the provisions of section 15 apply 

Provided that no such exemption shall be allowable to an 
employee in respect of any sum which is not an ordinary annual 
contribution 

Provided further that where a contribution by an employer 
is not an ordinary annual contribution it shall, for the purposes of 
this section, be treated, as the Central Board of Revenue may direct, 
either as an expense incurred in the y ear m which the sum is paid' 
or as an expense to be spread over such period of years as the Central 
Board of Revenue thinks proper 

Ordinary annual contribution — The employee is entitled to 
exemption in respect of his contribution to an approved superannuationil® 
only if it is an ordinary annual contribution’ as defined by sec 68N(c) ulie 
an emplojee pays bach contributions” as the purchase price of the right to 
deemed to ha\ e been a member of the fund for a greater number of years tn 
is in fact the case such ‘bach contributions” are not ordinary annual contributi 
within the meaning of sec 58N(c) and the emplojee is not entitled to any exempio 
m respect of them(l) 

58S (1) Where any contributions (including interest on 

contributions, if any) are repaid to an employee, 
contnbutions of r * ps,d the amount so repaid shall be deemed for p 
purposes of income tax to be income of t e 
employ ee for that year 

(2) Where any contributions (including interest on contri 
butions, if an}) are repaid to an employee during his lifetime a 
not at or in. connection with the termination of his employ* 11 ® 11 
income-tax on the amount so repaid or paid shall, except m t 
case of m emplo}ee whose employment was carried on abroad, 
deducted by the trustees of the fund at the average rate of tax ^ 
which the employee was liable to income tax during the preceding 
three years or during such period, if less than three years, as he wa 
a member of the fund, and shall be paid by the trustees to the crcai 
of the Central Government within the prescribed time and in sac 
manner as the Central Board of Rex enue may di rect 

(1) Knttn t Ashton 31 T C 343 
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btO) 58T Where an cmplojer deducts from the emoluments paid 
' to nn employee or pavs on Ins behalf any contn- 

r . tt Hdcmiruaii«»«» butions of that cmpio)ce to an approved super 
■Q In annufttiou fund, he shall include all such dcduc- 

«. ec<*rf .»rticB j tion* or pajments in the return which he is required 
-1 to furnish under section 21 

f &/, 58U If a fund or a part of a fund for mi) reason ceases to 

V be an approved superannuation fund, the trustees 
' rn^.ioncf.rrror.i of the fund shall iicv ertholcss remain liable to 

V i pTfurd account for ta\ on anj sum paid— 

(u) on account of returned contributions (including interest 
on contributions, if an)), and 
(b) m commutation or m lieu of annuities, 
m so far as the sum so paid is m respect of contributions made 
before the fund or part of the fund ceased to be an approv ed fund 
under the provisions of this Chapter 

t*. 58V Tho trustees of an approv cd superannuation fund and 

pw „ , „ _ anv cmplover who contributes to an approved 

in topcci «r superannuation fund shall, when required by 
K notice from the Income Ux Officer, mihin twontj- 

one daj s of tho date of such notice — 

{q t (a) furnish to the Income-tax Officer a return containing 
such particulars of contributions made to the fund as the 
notice maj require, 

(6) prepare and dcliv cr to the Income tax Officer a return 
containing— 

(i) the name and place of residence of ever) person m 
receipt of an annuity from the fund, 

(it) the amount of the annuity pa) able to each annuitant, 
(ttt) particulars of every contribution (including interest 
on contributions, if an)) returned to the employer or 
to emplo)ees, and 

(tu) particulars of sums paid m commutation or in lieu of 
annuities, 

(c) furnish to the Income tax Officer a cop) of the accounts 
of the fund to tlie last date prior to such notice to which 
such accounts have been made up, together with such 
other information and particulars as the Central Board of 
Revenue may reasonably require 


Ss 
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(5) Rules made undex tins sectiou shall be published m the Ss 
official Gazette, and shall thereupon have effect as if enacted m 
this Act 

Power to make Rules —This section authorises the Central Board of 
Revenue which is constituted under tho Central Board of Revenue Act 1924, to 
make Rules (a) for carrying out tho purposes of this Act and (6) for the ascertain¬ 
ment and determination of any class of income In exercise of the powers conferred 
by this section, the Indian Income tax Rules 1922 have been made(l) The rule 
making power of tho Central Board of Revenue is subject to the control of the 
Central Gov eminent 

Sub sec (2) specifically provides for the making of Rules as regards inter 
aha tho manner in which the taxable income is to bo arrived at m cases where tho 
income is partially agricultural income and partially income chargeable under the.,") 
head “Business” (Rules 23 and 21), tho mode of computing chargeable mconW/ 
belonging to a non resident (Rules 33 and 34), and the procedure to be followed 1 
on applications for refunds (Rules 36-41) 

Sub-sec (3) “ Which in the opinion of the Central Board of 

Revenue is unreasonable ”—These words give the Central Board of 
Revenue absolute discretion to decide m cases coming under sub sec (2)(o) whether 
or not tho taxable profits can bo ascertained without au amount of trouble and 
expense to tho asscssee which is unreasonable, and a Rule made in exerciso of the 
Board a absoluto discretion cannot bo attacked as being ultra urea on the ground 
that in fact the profits of the asscssee m a particular case could bo ascertained 
without an unreasonable amount of trouble and expense(2) 

Sub-sec (5) Rules have the same force as the Act —Sub 
sec (5) expressly provides that Rules made under this section shall upon publication 
in the official Gazette have effect as if enacted in the Act This provision embodies 
tho ordinary rule of construction that Rules mado under an Act have the same force 
a3 the sections of tho Act(3) Rules must bo interpreted m tho light of the section 
under which they aro madc(4) But no exerciso of tho rule making power can 
affect or derogate from tho full operative effect of the provisions of the 
sections(5) 

The Rules must be within the terms of tho mandate given to the rule making 
authority and they must be consistent with tho parent enactment But the 
question of their reasonableness fairness or propriety is not a matter for the Court 
to investigate^) 


60 (1) The Central Government may, by notification in 

the official Gazette, make an exemption, reduction 
wSSSoB 5? ke in rate or other modification, m respect of income- 
tax m favour of any class of income, or in regard 
to the whole or any part of the income of any class of persons 


(1) See VoL II Div 2 
{2) 0 I T v Indian Relief <t Benefit 
Ins Co Ltd 1939 I Tit 3^2 

(3) Indra Singh Trustv C I T [1954] 2(5 
LTR 670 678 

(4) C I T v Central Popular As see Co 
Ltd 1939 ITR 293 301 


(5) North British <L Mercantile Ins Co 
In re 1937 IT It 349 383/4 Behan 
Lai Mulhck v C I T 2 ITC 328 
336 

(C) Ravula Subba Rao v C I T [19^1] 
20 LTR 337 on appeal [1950) 30 ITR 
163 (SC) 
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60A If the Central Government considers it necessary or Ss 
pow« to make pi expedient so to do for avoiding any hardship or 60A- M 

eruption etc In rtla x , t a* il a l 

tion to merged urrito anomaly, or removing any difficulty, that may 

rlca or to Iht Umlotte* J * u j it ° i ; c xX k x. ±. . l J 

«•*<ch tmncjiaMv arise as a result oi the extension oi this Act to the 

•rm'empnud in any merged territories or to the territories which mime- 
cuandernagoro* 0 diatcly before the 1st November, 1956, were comprised 
in any Part B State or to Chandernagore, the Central Government 
may, by general or special order, make an exemption, reduction in 
rate or other modification m respect of income tax in favour of any 
class of income, or m regard to the whole or any part of the income 
of any person or class of persons 

Provided that the power conferred by this section shall not be 
exercisable m the case of merged territories and the territories which 
immediately before the 1st November, 1956 , were comprised m Part B 
Stales other than the State of Jammu and Kashmir, after the 31st 
day of March, 1955, and, m the case of the State of Jammu and 
Kashmir and Chandernagore, after the 31st day of March 1959, 
except for the purpose of rescinding an exemption, reduction or 
modification already made 

Exemption in relation to merged territories or “Part B States” 
or Chandernagore —This section was inserted by the Taxation Laws 
(Extension to Merged States and Amendment) Act, 1949 It authorises the 
Central Government to make an exemption, reduction or modification as regards 
liability to tax m favour of any class of income or in regard to the whole or any part 
of the income of any person or class of persons, for the purpose of avoiding any hard 
ship or anomaly or removing an> difficulty arising from the extension of this 
Act to the merged territories or any 1 Part B State or Chandernagore The power 
conferred by this section may bo exercised by general or special order (The 
various Orders and Notifications made under this section are printed in Vol II, 

Div 3 Sub div A, and Div 4 ) The Hyderabad High Court has held that exercise 
of the power under this section to the disadvantage of tho assessee by increasing the 
burden of tax was void as being be) ond the 6copo of the section(14a) 

The Proviso enacts that the power shall not bo exercisable after the specified 
date, except for the purpose of rescinding an exemption, reduction or modifica 
tion already made (Cf sec 60(3) ) 

61 (1) Any assessee, who is entitled or required to attend 

before the Appellate Tribunal or any Income tax 
authority in connection with any proceeding under 
this Act otherwise than when required under 
section 37 to attend personally for examination on oath or affirma¬ 
tion, may attend by a person authorised by him m writing in this 
behalf, being a relative of or a person regularly employed by the 
assessee, or a lawyer or accountant or Income tax practitioner, and 
not being disqualified by or under sub section (3) 

n U4a) C I T v D B R Mill* L/d [1056)29 ITR 210 Xoiiv C I T [I9u6]29ITR 
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(2) In this section,— 

W LIZT rCgU f krI J ® m pl°y e< i by the assessee shall im 
any officer of a Scheduled Bank with which the asa 

Xn™ 3 “ CUrrent account or has other ref 

(“) “ Ia ' vycr ” means a Barrister at-Law or Solicitor or 
Other person entitled to plead in any Court of law in 
taxable territories , 

(m) “accountant” means a registered accountant enrollec 
tne Register of Accountants maintained by the Cen 
Government under the Auditors Certificate Rules, 1! 
!?“ c*,?, restriote d Certificate under the Restnc 
Certificate Rules, 1932, or a member of an associate 
accountants recognised in this behalf by the Ceni 
Board of Revenue J 


M “Income tax practitioner” means- 

fa) any person who, before the 1st day of April, 19: 
in the taxable territories, or before the 1st day 
Apnl, 1949, in any of the merged territories, 
before the 1st day of April, 1950, in any Part 
otafc e other than the State of Jammu and Kashin 
or before the 14th day of May, 1954, in the State 
Jammu and Kashmir, attended before an Incom 
tax authority on behalf of any assessee otherwr 
than in the capacity of an employee or relative of th; 
assessee, 

(6) any person who has passed any accountancy exam 
nation recognised in this behalf by the Cento 
Hoard of Revenue , or 

(c) any person who has acquired such educationa 
qualifications as the Central Board of Bevenui 
may prescribe for this purpose 


(3) No person who has been dismissed from Government 
service after the 1st day of April, 1938, shall be qualified to repre 
sent an assessee under sub section (1), and if any lawyer or regis 
tered accountant is found guilty of misconduct in connection with 
any income tax proceedings by the authority empowered to take 
disciplinary action against members of the profession to which he 
belongs, or if any other person is found guilty of such misconduct: 
by the Commissioner of Income tax, the Co mmiss ioner of Income 
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tax may direct that he shall be thenceforward disqualified to repre- S 
sent an assessee under sub-section (1) 

Provided that— 

(а) no sucli direction shall be made in respect of any person 
unless he is given a reasonable opportunity of being 
heard, 

(б) any person against whom such direction is made may, 
within one month of the malung of the direction, appeal 
to the Central Board of Revenue to have the direction 
cancelled, and 

(c) no such direction shall take effect until one month from 
the making thereof or, when an appeal is preferred, until 
the disposal of the appeal 


Authorised representatives —This section permits an assessee to 
bo represented before the Appellate Tribunal or any Income tax authority in 
connection with any proceeding under this Act, by (a) a relative or (6) a person 
regularly employed by the assessee, or by (c) a law} cr, (d) accountant or (e) Income 
tax practitioner In every one of these cases the representative must be au 
thonsed by the assessee m writing The right to appear through an authorised 
representative does not extend to cases where the assessee is required under sec 37 
to attend personally for examination on oath or affirmation 

An accountant is defined by sub sec (2)(ttt) of this section as including a member 
of an association of accountants recognised by the Central Board of Revenue 
Rule 44 contains the list of bodies and associations of accountants recognised by 
the Central Board of Re\enue(15) The position and obligations of accountants 
representing assessees m proceedings under this Act are similar to those of advo 
cates representing parties in a Court of law(16) Sub sec (2)(iu) defines an Income 
tax practitioner as including a person who has passed any accountancy examination 
recognised by the Central Board of Revenue or possesses such educational qualifica 
tions as the Central Board of Revenue may prescribe Rule 45 specifies 
the accountancy examinations recognised by the Central Board of Revenue 
and Rule 46 prescribes the educational qualifications for the purpose of this 
eection(L7) 

An agent who is duly authorised to represent the assessee at the hearing of 
a case before an Income tax authority is not tpsofaclo authonsed to obtain a copy 
of the authority s judgment or decision The Department is entitled to require 
tuat any representative or agent of the assessee asking for a copy of the judgment 
^half 0181011 8 k Qu ^ ^6 expressly authonsed in writing by the assessee w that 


Where the representative is authorised to compromise, a compromise entered 
_ o the representative would bo binding on the assessee(I9) 


nt\ y°' 11 D,v 2 P 252 
I.T R 235 1 T V Darui ^ ar t l952 l 22 
(17) See Vol. II Div 2 pp 252 3 


(18) Basant Lai Ramjsdat v G I T 
6 IT C 3S3 388 

(19) llashen Banu B\b% v C I T 1940 
ITR 4S2 
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In a recent Calcutta case(24a) Chahravartti C J , observed that the consider S 63 
ationa by which the legal sufficiency of service by registered post has to be judged 
are entirely different from, those which apply to service through or by a peon or 
a process server Under sec 27 of the General Clauses Act 1897 there is a presump 
tion of effective service if the notice was properly addressed, prepaid and posted by 
registered post, and the mere fact that the physical delivery of the notice was made 
to a person other than the addressee, who had no authority to receive the letter on 
the addressee’s behalf would not be sufficient to pro\ e that there had been no proper 
service It would depend on the circumstances of each case whether this presump 
tion has been rebutted by proof of further facts, and the onus of proving such further 
facts is on the assessee 

If by a letter of authorisation the assessee has duly appointed his manager 
to receive postal co mm unications on his behalf a notice sent to the assessee by 
registered post and delivered to the manager prior to the cancellation of the authori 
sation would be good service even if the manager has ceased to be in the service of 
the assessee before the delivery of the noticc(25) 

Where the notice was sent by registered post and duly addressed to the assessee 
and the postal acknowledgment was signed by an employ ce of the assessee firm on 
its behaij(l), or by the assessee’s minor son who was living with his father and 
used to receive notices addressed to his fathci(2), the service was held to be good 
Service by registered post on an alien who resides abroad would be valid(3) If 
the notico, duly addressed comes back with the word refused ’ endorsed thereon 
by the postal authorities proper service may be presumed unless the contrary is 
proved by the assessee(4) 

Ordinarily it is the duty of the assessee who applies for an adjournment to 
find out tho date fixed for the adjourned hearmg(5) The Income tax Officer’s 
reply to an application for an adjournment is not ordinarily a notice or reqrn 
sition” within tho meaning of this section and may be sent to the assessee by 
unregistered post(G) 


Service otherwise than by post — W here a notice is served otherwise 
than by post e g through a peon or process server the notice need not be scrv ed 
personally on the assessee(7) It may be served on his accredited agent(8) Service 
at the assessee s business premises on an agent exercising authority m respect 
of income tax matters though not authorised in writing in that behalf is valid 
service under this section(9) In tho case of a recognised agent carry mg on business 
m the name of tho principal authority to accept notices on behalf of tho principal 
would be imphcd(10) But if instead of serv ice on such recognised agent an assistant 
m the business is serv ed, it would not be good service and the fact that the assistant 
had accepted prev ious notices or that ho was expected to hand over communications 


(24a) C I T y Male hand Surana [19**] 
28 LT IL C84 

(2j) In re Kxshon Lai J lakunds Lai 
I0U ITIL 193 

(1) De '\omAa Sons v C I T 19*0 
LTR 928 Sco also Saha V C I T [19ooJ 
271TR. 231 

(2) Da Souu » y C I T 0 ITC. 130 

(3) irA.Iiwy it / R 10 T C. 88 (ILL.) 

I il v Hum 8TC 4C6 

(4) Bhogman Fodha Kxshtn v C 1 T 
[10*2] 22 I TIL 104 Bolbhodhar Mai 
AwAiaZa v C I T [19*71 31 LT IL 9*0 
Sc« also Bhopal Trading Co. v C l T 


[19*oJ2SITP 478 484 
(*) C I T y Baztram RoJrnal 1934 
ITR 438 441 

(0) Pmonna PiHav v C I 2* 4 ITC 
-17 Rut sco C I T v Baxirart Podmal 
1934 IT IL 43S. Sco further ante under sec 
23(3) Adjournment p **0 
(7) Ptx v Ismail ZJAa* 1 ITC. 192 
(S) Jangi Bhagai Ramawaiar v C I T 
3 I T C 418 Ramanaihan Cheiltar v C I T 
2 IT C 474 

(9) IIimat Ran Pal » Ran y C I T 
5 LT C. 133 

( 10 ) llxi. 
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Ss Sub-sec (3) Disqualification —The following proposition were 
61-63 laid down bj tho Madras High Court m Chandrasekhara Ilcddt v C I T (20) — 

(а) An order of disqualification passed by tho Commissioner of Income tax 
or the Central Board of Rcvcnuo which does not mention the period of 
disqualification may be reconsidered at a subsequent date and the dis 
qualification may be remo\cd Iho word ‘thenceforward" m this sub¬ 
section only fixes tho date from which the order begins to have effect, 
it does not mein ‘thenceforward and for over ’ 

(б) An order of disqualification pissed against an accountant by the Conums 
sioncr under this sub section only prevents him from representingassessees 
before the Income tax authorities and the Appellate Tribunal, it does 
not prevent him from carrying on his profession, ti 2 that of auditor or 
accountant 

(c) The provision contained in this sub section is valid and is not in violation 
of the fundamental right laid down in Article 14 or 19(1)(?) of the 
Constitution 

(d) If the punishment meted out to an accountant under the Chartered 
Accountants Rules is suspension for one year, it docs not necessarily 
follow that the Commissioner of Income tax passing an order of dis 
qualification under this sub section should also limit tho duration of uis 
order to the samo period 

62 A receipt shall be given for any money paid or recovered 
Ricci] ts to be Eiien under this Act 


63 (1) A notice or requisition under this Act may be served 

^ f „ on the person therein named either by post or, a* 

if it were a summons issued bj a Court, under me 
Code of Civil Procedure, 1908 (V of 1908) 

(2) Any such notice or requisition may, in the case of a firm 
or a Hindu undivided family, be addressed to any member of the 
firm or to the manager, or any adult male member of the family 
and, in the case of any other association of persons, be addressed to 
the principal officer thereof 

Service of notice or requisition —This section prov ides that a no ice 
or requisition under this Act may be sen ed either 


(t) oy post or i 

(vi) m any of the wa>s in which a summons issued by a Court can be serv 
under the Code of Civil Procedure(21) . 

The above two modes of service are alternative and it is the option of the JJep a 
ment to adopt one or the other(22) 

Service by post —Where service is effected by post it should be y 
registered post(23) Service by registered post on a firm at its principal place 
business would be vahd(24) _ _ _ 


(20) (19511 19 IT R 616 

(21) See -Re* v Ismail B/uii 1 ITC 
192 Hi mat Ham Pah Ram v C I T 
5 ITC 133 Mohan Lai v C I T GITO 
101 and 8 P H C T Cheltyar Firm v 
C I T 5 ITC 191 

(22) Saha v C I T (1955) 27 IT It 


’ 3 (23) 4 °See sec 27 of the General 
Vet Emperor v Ram Charon I I TO 


193 I" ~ t m 10*) 

(24) De A omha <£ Sons v C I T » 
ITR 928 
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la a recent Calcutta case(24a) Chakravartti, C J , observed that the consider S 63 
ations by which the legal sufficiency of service by registered post has to be judged 
are entirely different from those which appl} to service through or by a peon or 
a process server Under sec 27 of the General Clauses Act, 1897, there is a presump¬ 
tion of effective service if the notice was properly addressed, prepaid and posted by 
registered post, and the mere fact that the phjsical deliv ery of the notice was made 
to a person other than the addressee, who had no authority to receive the letter on 
the addressee s behalf would not be sufficient to prove that there had been no proper 
service It would depend on the circumstances of each case w hether this presump 
tion has been rebutted by proof of further facts, and the onus of pro\ mg such further 
facts is on the assessee 

If b) a letter of authorisation the assessee has duty appointed his manager 
to receive postal communications on his behalf, a notice sent to the assessee by 
registered post and delivered to the manager prior to the cancellation of the authon 
Bation would be good service e\ en if the manager has ceased to be in the service of 
the assessee before the delivery of tho notice(25) 

Where the notice was sent by registered post and duly addressed to the assessee 
and the postal acknowledgment was signed % an emploj eo of the assessee firm on 
its behalf(1) or by the assessee a minor son who was living with his father and 
used to receive notices addressed to his fathei(2), the service was held to be good 
Service by registered post on an alien who resides abroad would be vahd(3) If 
tho notice, duty addressed, comes back with the word refused endorsed thereon 
by the postal authorities, proper service may be presumed unless the contrary is 
proved by the assessee(4) 

Ordinarily, it is the duty of tho assessee who applies for an adjournment to 
find out the date fixed for the adjourned hearing(5) The Income tax Officer s 
xepty to an application for an adjournment is not ordmarity a “notice or requi 
sition" within the meaning of this section and may be sent to the assessee by 
unregistered post(G) 


Service otherwise than by post —Where a notice is served otherwise 
than by post eg through a peon or process server the notice need not be served 
personally on the assessee(7) It may be served on his accredited agent(8) Service 
at the assessee a business premises on an agent exercising authority m respect 
of income tax matters though not authorised in writing in that behalf is valid 
service under this section(9) In the case of a recognised agent carrying on business 
m the name of tho principal authority to accept notices on behalf of the principal 
would be implied(lO) But if instead of service on such recognised agent an assistant 
m the business is serv ed, it would not be good service and the fact that the assistant 
had accepted previous notices or that ho was expected to hand over communications 


(24a) C I T V jtfalchand Surana fllW 
28 LT R. G84 

(25) In re Kxshon Lai Mahindt La. 
1941 ITR 193 

(1) L>t hornha <b Sons v C I T I5M] 
ITR 928. See also Saha y C I T [19 >5 
27 ITR 211 

(2) Be bou+a f C I T 0 LTC 130 

(3) Whitney y I R 10 T C 83 (IIL,) 
2 It v Hunt 8 T C 466 

(4) likagwan Itadha Kxshen y C I T 
[1952] 23 ITR 104 Balbhadhar J/a, 
KtuhiaUt v C I T [1957] 31 IT R 930 
fcee also Bhopal Trading Co v C I T 


[19j5] 28 IT R 478 484 
(o) C I T v Baxtram Itodmal 1934 
ITR 43S 441 

(6) Penanna PiUai v C I T 4ITC 
217 But see C I T v Baxtram Rodmal 
1934 ITR 438 See further ante under sec 
23(3) Adjournment p 5 j6 

(7) Rex y Ismail Bha » 1 ITC 192 
(S) Jangx Bhagat Ramawatar v C I T 

3 IT C 418 Ramannthan Cheltiar v C I T 
2 IT C 474 

(9) Hxmai Ram Palt Ram y C I T 
5 ITC 133 

(10) Ibid 
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S 63 to the recognised agent would not bo sufficient evidence to support a finding that 
the recognised agent bad been duly scrvcd(Il) Similar!}, the mere fact that a 
person, e g the accountant of a joint family, had accepted notices and appealed 
on behalf of tho family on previous occasions, would not constitute him an agent 
on whom a notice or requisition could bo validly scrvcd(I2) But even if the service 
is not proper, in a case whore tho asscssco b} Jus conduct shows that ho has accepted 
tho service as valid and waived any irregularity, tho servico would ho effective in 
law in the absence of any prejudice to tho asscssec(12o) 

If tho asscssco is absent from his houso and tho notice is scrv cd on his adult 
son residing with him(13), or if after ail due and reasonable diligence to effect 
personal service being used in vain, tho notice is affixed on tho door of the assesses s 
premises in accordance with tho provisions of tho Codo of Civil Proccduxe(If), 
it would be good service under this section Where tho notico is served on the 
assessoe’s relativ o or agent w ho is not authorised to accept service and such relative 
or agent forwards tho notico to tho asscssco, tho scrv ice would bo deemed to be 
effected on tho date when tho notice reaches (he asscssce(lia) 

Where a receiver is appointed for managing the asscssco’s estate and the 
asscssco throughout tho assessment proceedings acts by and through the receiver 
service on tho receiver may bo propcr(lC) 


Sub-sec (2) Notice to firm, jomt family or association —Tk 
notico or requisition may in tho case of a firm bo addressed to any partner(Io) 
in the case of a Hindu undivided family to the manager or any adult male mwu 
ber(17) and in the case of any other association of persons to tho principal officer 
thereof Thus where the trustees of a settlement are assessed as an association of 
persons the notice may be served on the managing trustee as the principal officer of 
the association(18) 

But the provisions of this sub section are permissive and not mandatory 
the word used m this section is ‘may” and not shall* (19) Thus if the notice 
is not addressed to and served upon the manager or any living adult male member of 
the family as provided in this sub section, the notice would not necessarily be bad 
If the assessee is a Hindu undivided family residing outside the jurisdiction of the 
Income tax Officer but carrying on business through an agent within the jurisdiction 
Bervice of the notice on the agent may be good service(20) Where a Bmdu 
undivided family continued to carr) on business under the names of certain meiap ei8 
who had been dead for some years a notice addressed to the family in such trading 
name and served on the karta was held to be vahd(2Z) 

The section is permissive and not exhaustive —The mode of 
service mentioned in this section is permissive and not exhaustive(22) In /W 
Khelu an Ugamlal v C I T (23) an order directing an assessee firm to produce the 


(11) C I T v Dey Bros 1935 ITR 

(12) C I T v Baziram Bodmal 1934 
ITR 438 

n2a) Mohammed lireea Barry <b Co v 
C 1 T [10*7] 32 ITR 180 

(13) Mohan Lai v C I T 6 IT C 101 

(14) 8 P N G T C Kelly at firm v 
C I T 5LTC 191 In Mytllytna Trading 
Depot v Dy Tahstldar [1957] 32 ITR 393 
substituted service was held bad on the facta 
of the case 

(14a) Noras y 1 T 0 [19561 30 ITR, 
381 


(15) See A L A B N Firm v G l T 

1936 ITR 97 „ Tro „ 07 

( 16 ) CITy Thilla*Ladar2LTC 

(17) Sarvpchand d, Hvkumchand ¥ 
Union of India [1953] 23 IT R 382 40^ 

(18) CITv Ibrahim /» Hab m P 

1940 LT R. 501 T 

(19) Ramanathan ChetUar y U * 

2 LT C 474 

(20) Ibid 

(21) SmuLalY C I T 193$ I£R W 

(22) Bam Khchcan Ugamlal y < ‘ 

3 I T C 225 233 

(23) 3 IT C 225 232/3 
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accounts of the firm on a specified dato was passed by the Income tax Officer S 64 
and entered in tbo order sheet The order was shown to a partner of the firm, 
and by waj of acknowledging that he had received notice he signed his name m 
the margin of tho order sheet opposite the order The partner did in fact appear 
on the day specified in the notice It was held that the partner had waiv cd if it 
were necessary, a moie formal notice and that the firm had been properly served 

64 (1) Where an assessee carries on a business, profession 

or vocation at any place, he shall be assessed by 
ruco °r assessment ^ t ax officer of the area in which that 

place is situate or, where the business, profession or vocation is 
carried on in more places than one, by the Income tax Officer of the 
area in which the principal place of his business, profession or 
vocation is situate 

(2) In all other cases, an assessee shall be assessed by the 
Income-tax Officer of the area in which he resides 

(3) Where any question arises under this section as to the 
place of assessment, such question shall be determined by the 
Commissioner, or, where the question is between places in more 

\ States than one, by the Commissioners concerned, or, if they are 
not in agreement, by the Central Board of Kevenue 

Provided that, before any such question is determined, the 
assessee shall have had an opportunity of representing his views 

Provided further that the place of assessment shall not be 
called m question by an assessee if he has made a return in response 
to the notice under sub section (1) of section 22 and has stated therein 
the principal place wherein he carries on his business, profession 
or vocation, or if he has not made such a return shall not be called 
in question after the expiry of the time allowed by the notice under 
sub section (2) of section 22 or under section 34 for the making of a 
return 

Provided further that if the place of assessment is called in 
question by an assessee the Income tax Officer shall, if not satisfied 
with the correctness of the claim, refer the matter for determination 
under this sub section before assessment is made 

(4) Notwithstanding anything contained in this section, 
every Income tax Officer shall have all the powers conferred by or 
under this Act on an Income tax Officer in respect of any income, 
profits or gams accruing or arising or received within the area for 

V^which he is appointed 

(5) The provisions of sub section (1) and sub-section (2) shall 
' n °t apply and shall be deemed never at any time to have applied to 

any assessee— 

(a) on whom an assessment or re assessment for the purposes 
of this Act has been, is being or is to be made in the course 
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S 63 to the recognised agent would not be sufficient evidence to support a finding ti 
the recognised agent had been duly served(U) Similarly, the mere fact tha 
person, e g the accountant of a joint family, had accepted notices and appeal 
on behalf of the family on previous occasions, would not constitute him an ag< 
on whom a notice or requisition could be validly served(12) But even if the sere 
is not proper, in a case where the assessee by his conduct shows that he has accept 
the service as valid and waived any irregularity, the service would be effective 
law in the absence of any prejudice to the asspssee(12u) 

If the assessee is absent from his house and the notice is sen ed on his ado 
son residing with him(lS), or if after all due and reasonable diligence to effe< 
personal service being used in vain the notice is affixed on the door of the assessee 
premises in accordance with the provisions of the Code of Civil Procedure(14 
it would be good service under this section Where the notice is served on th 
assessee s relative or agent who is not authorised to accept service, and such relativ 
or agent forwards the notice to the assessee, the service would be deemed to b 
effected on the date when the notice reaches the assessee(lia) 

Where a receiver is appointed for managing the assessee s estate and tin 
assessee throughout the assessment proceedings acts by and through the receiver, 
service on the receiver may he proper(15) 


Sub-sec (2) Notice to firm, joint family or association — 
notice or requisition may, m the case of a firm be addressed to any partnerflo), 
m the case of a Hindu undivided family to the manager or any adult male inem 
ber(17) and in the case of any other association of persons to the principal officer 
thereof Thus where the trustees of a settlement are assessed as an association oi 
persons the notice may be served on the managing trustee as the principal omceroi 
the association(18) 

But the provisions of this sub section are permissive and not mandatory 
the word used in this section is ‘may and not ‘shall (19) Thus if tho notice 
is not addressed to and served upon the manager or any living adult male member o 
tho family as provided in this sub section, the notice would not necessarily be ba 
If the assessee is a Hindu undivided family residing outside the jurisdiction of 
Income tax Officer but carrying on business through an agent within the jurisdiction, 
service of tho notice on the agent may be good service(20) Where a Ibn u 
undivided family continued to carry on business under the names of certain membe 
who had been dead for some years, a notice addressed to the family in suC b trading 
name and served on tho karta was held to be vahd(2I) 

The section is permissive and not exhaustive —The ® 

scrvico mentioned in this section is permissive and not exhaustive(22) In 1 
Khehcan Ugandal v C / T (23) an order directing an assessee firm to produce_ 


(11) C I T v Dty Bros 1935 ITR 
213 

(12) C I T t lias train Jlodmol 1034 
HR. 438 

(12a) HoKammtd Idrtt* Barry di Co r 
C I T [!9a7J32 ITR. 160 

(13) Jftdwnl/jlv C I T 8 IT C. 101 

(14) S I \ C T Chttlyar firm r 
C / T 5 I T C 191 la hi yxilryina Trading 
Dtp (Jr Dy TahnUar [1957] 3. LT U. 393 
•uUinutcd »erTice vrs* held bad oa tho fact* 
of tho ca»o- 

(14a) V.uwjr I T O [19^81 30 I TIL 
361 


(15) Sco A L A X V Firm Y C I T 
1930 1 Tit. 97 „ .TT 27 

(1C) CITy Thdlax \oJur2lTU-' 

(17) Sarupehand Jj Xulumihand 
U (uon of India [19o3] 23 ITU. 36- , 

(18) £7 I T y Ibrahim,)t Dat*mj 

1040 ITR. 501 n I T 

(19) Itamanaihan CKtUtar r b • 

(‘“J JWWBIT1VM- 

(22) ihinv Althea* Ugamlat v 
3 IT C. 225 233 

(23) 3 J T C. 2.0. 232/3. 
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accounts of the firm on a specified date was passed by the Income tax Officer S fi 4 
and entered in the order sheet The order was shown to a partner of the firm, 
and by way of acknowledging that he had received notice he signed his name in 
the margin of the order sheet opposite the order The partner did in fact appear 
on the day specified in the notice It was held that the partner had waned, if it 
were necessary, a znoie formal notice and that the firm had been properly served 

64 (1) Where an assessee carries on a business, profession 

I or vocation at any place, he shall be assessed by 

place of assessment i ncome _tax Officer of the area m which that 

place is situate or, where the business, profession or vocation is 
carried on m more places than one, by the Income-tax Officer of the 
area in which the prmcipal place of his business, profession or 
vocation is situate 

(2) In all other cases, an assessee shall be assessed by the 
Income tax Officer of the area in which he resides 

(3) Where any question arises under this section as to the 
place of assessment, such question shall be determined by the 
l Commissioner, or, where the question is between places m more 
\ States than one, by the Commissioners concerned, or, if they are 
not in agreement, by the Central Board of Bevenue 

Provided that, before any such question is determined, the 
assessee shall have had an opportunity of representing his views 
Provided further that the place of assessment shall not be 
called in question by an assessee if he has made a return in response 
to the notice under sub section (I) of section 22 and has stated therein 
the prmcipal place wherein he carries on his business, profession 
or vocation, or if he has not made such a return shall not be called 
m question after the expiry of the time allowed by the notice under 
sub section (2) of section 22 or under section 34 for the making of a 
return 

Provided further that if the place of assessment is called in 
question by an assessee the Income tax Officer shall, if not satisfied 
with the correctness of the claim, refer the matter for determination 
under this sub-section before assessment is made 

(4) Notwithstanding anything contained in this section, 
every Income tax Officer shall have all the powers conferred by or 
under this Act on an Income tax Officer m respect of any mcome, 
profits or gains accruing or arising or received within the area for 
\__which ho is appointed 

(5) The provisions of sub section (I) and sub section (2) shall 
not apply and shall be deemed never at any time to have applied to 
any assessee— 

(a) on whom an assessment or re-assessment for the purposes 
of tlus Act has been, is being or is to be made in the course 
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64 

&( 2 ) 


of any case in respect of which a Commissioner of Income 
tax appointed without reference to area under sub section 
(2) of section 5 is exercising the functions of a Commissioner 
of Income tax, or 

{ b ) where by any direction gi\en or any distribution or alio 
cation of work made by the Commissioner of Income tax 
under sub-section (5) of section 5, or m consequence of any 
transfer made under sub-section (7A} of section 5, a partic 
ular Income tax Officer has been charged with the 
function of assessing that assessee, or 
(c) who or whose income is included m a class of persons or a 
class of incomes specified m any notification issued under 
sub section (6) of section 5, 

but the assessment of such person, whether the proceedings for 
such assessment began before or after the 1st day of April, 1939, 
shall be made by the Income tax Officer for the time being charged 
with the function of making such assessment by the Central Board 
of Revenue or by the Commissioner of Income tax to whom he is 
subordinate, as the case may be 


Sub-secs (1) and (2) Place of assessment —Subsec3 (I) and (2) 
lay down three rules for determining the place of assessment 

(i) Where an assessee carries on a business, profession or location at any place 
he must he assessed by the Income tax Officer of the area in which that 
place is situate(24) 

(it) Where the busmess profession or vocation is earned on tn more places 
than one the assessment must be by the Income tax Officer of the area ua 
which the principal place of the business profession pr location is situate 
(m) In all other cases the assessment must be bj the Income tax Officer of 
the area jn which the assessee resides 

These rules are mandatory in terms and apply to all cases except those covered bv 
sub sec (5) of this section Where an assessee carries on a business profession or 
vocation at any place m India he must be assessed by the Income tax Omce 
having jurisdiction over that place irrespective of the question as to where t 0 
assessee a income taxable under other heads arises Similarly where the assessee 
does not carry on any busmess profession or \ ocation at all or does not carry on 
any business profession or vocation m India he must be assessed b} the Income tax 
Officer having jurisdiction at Ins place of residence irrespective of the question a 
to where his income arises Where additional assessment proceedings under sec o 
are taken the Income tax Officer having jurisdiction at the place where the osscsscb 
used to carry on business or reside in the financial j car to which the additions 
assessment proceedings relate may make the additional assessment though t 
assessee might not be carrj mg on busmess or residing at that place when the ad 1 
tional assessment comes to bo madc(25)_ - 


124) For case-law dealing with the ques¬ 
tion as to the place where an assessee may 
be hold to carry on business, see Mulla s 


Code ot Civil Procedure 12th Ldition pp- 
* '(IM See Kelly v Rogtrt 10 T C 602 (C-A-k 
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Ordinarily, tho principal place of business is the place from which the business S 64(3) 
is directed and controlled(l) The place where goods are manufactured or where 
a great deal or oven tho bulk of the practical business is conducted is not necessarily 
the principal place of busmess(2) Sec 22(5) requires the assessee to mention the 
principal place of his business m the return of income 

Assessment on partner *—A partner may be assessed by the Income- 
tax Officer hav ing jurisdiction over tho place where the partnership carries on its 
business, even if the partner takes no active part m the partnership business This l 
13 now established by the decision of the Pnvy Council m Wallace Bros A Co Ltd s 
v C I T (3) where their Lordships said, “The essence of partnership is that each | 
of the partners is the agent of the others for tho purpose of carrying on the partner- ! 
ship business Failure by any one partner to take part m the management of the j 
business does not therefore have the result that he is not carrying on business as a 1 2 3 4 5 
partner " 


Sub-sec (3) Objection to the place of assessment —The 
second Proviso to sub sec (3) sets out the two cases where an assessee is not per¬ 
mitted to raise an objection as to the place of assessment First, where the assessee 
has been assessed at the place which he himself mentioned as the principal place 
of his business in his retum(4) made in response to a public notice under sec 22(1), 
he 13 not permitted to go behind the statement made m his own return and raise 
an objection as to the place of assessment^) Secondly, where the assessee has 
not made such a return, he is not permitted to raiBe any objection as to the place 
of assessment after tho oxpuy of tho time allowed by the notice under sec 22(2) 
or 34 for the making t>f a return Where the objection is sent by post, it must reach 
tho Income tax Officer within tHo prescribed period(5o) The scheme of the 
section, as the Federal Court pointed out in Wallace Bros & Co Ltd v C I T (6) 
is that an objection as to tho place of assessment cannot be raised on an appeal 
against tho assessment after the assessment has been made, the object of the enact 
ment obviously bemg that the question as to the place of assessment should bo 
determined before the assessment is allowed to go on(7) See further post under 
‘Appeal and reference,” p 835 

Subject to the second Proviso noted above, the assessee has a right to raise 
an objection before the Income tax Officer aa to the place of aeseEament If the 
place of assessment is called m question by the assessee, the Income tax Officer, 
if he does not uphold the objection, is bound to refer the matter to the Commis¬ 
sioner for determination before the assessment is made (third Proviso) The 
Income tax Officer cannot decide or prejudge the question himself(8) But no 
question can arise of making any reference to the Commissioner where the assessee’a 
objection is time barred under the second Proviso(8o) 


(1) Drna Nath Hemraj v C 1 T 2 
LT C 304 315 See Palmer v Caledonian 
Rly [1892] 1 Q B 823 Cf ante under see 
4A Control and management p 248 
and Control and management of a 
company s affairs p 260 

(2) Dma Nath Hemraj v C I T 2 
ITC 304 315 

(3) 19481TE 240 247 

(4) Under sec 22(5) the assessee is 
required to state the principal place of his 
business in hie return of income. 

(5) See Sarupchand <£• Huhimchand V 
Union of India [19-3J 23 LT R. 382 406 7 


where however a return was filed in res 
ponse to a notice under sec 22(2) 

(fio) Vuhioanath Gopal Oil Mill v 

Prashar [1957] 32 IT K. 344 

(6) 1945 LT R 39 45 (FC) affirmed 
1948 ITR 240 (PC) Followed by the 
Pat E C in Talehar Sabai Grass Trading 
Co v O I T 1947 IT R 456 

(7) Talchar Sabai Grass Trading Co v 
C I T 1917 IT P 455 

(8) Dina Nath Hemraj v C I T 2 LT C 
304 

(8o) Vishwanath Gopal Oil Mill v 

Prashar [19o7] 32 IT R 344 Rasvlji Buxji 
Kathawala r C I T [I0„7] 32 IT I* 592 


53a 
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of - Th -° “ ab ata - nt — pa - rt of “ b “f P) “Mta that aay quota aa to the place 
betZniTl ™ b ° l y ‘to Commissioner, or, where the question is 

they are not mOr0 ‘han ono, by tho Commissioners concerned, or, if 

mZ t “ a 8 r ““0Ot by tho Central Board of Revenue Bat the sLseiee 
(fi™r P™ , 0 PP. ortun, ‘y «f repressing Jus views before the question is determined 
StaT. ’ A ? l ‘T !Se ! mu f‘ bo horned to have had an opportunity of repre 
“S’' 2 S™i £ tohasstated his objections m an affidavit filed before the Com 

Sao^a^mtch^Spr n0t C ° ntemp,at0 “ ny£urthM ^^ 

fii. nf ,°a bj r^! 0n t0 plaC0 s of ^ssment must bo specifically raised Merely 
E * ar ed under protest” or stating that tho as?essee’a income was 
. , , e assesse d under tho Act, is not tantamount to raising an objection 

to tho place of assessment(IO) fa 

stti sec ^ applies only when a question arises as to tho place of assessment 
When there is no dispute between the assesseo and the Income tax Officer as to 
?£?° r V ace °; L assessm “ t and tie case J3 merely transferred from one Income 
f C6 f .« a ~° ^ er a ^ ^o request of the asscssee no question would arise for 
reference to the Commissioner under this sub section(Il) 


^ ^ C °ncurrent jurisdiction —This sub section provides 
TnrLp ^ n? ndm f A he generaI T* 1 ® that a person must bo assessed by the 
r a. area m w bich the person carries on business or resides, 

every Income tax Officer shall have all the powers conferred by or under this Act 
“ °i an y “ co “ 0 accruing anamg or received within the area for which he 

is appointed Thus though the assessment of the total income must bo made at 
tho assessee s principal place of business it would bo open to the Officer having 
jurisdiction over the branch office to assess income received by the branch office(12), 
subject to the rule that two assessments cannot be made at different places upon the 
same person in respect of the same income(I3) 

The Income tax Officer having jurisdiction at the assessee s principal place of 
business would have the power to call for a return of the assessee s total income 
which would include tho income of all the branches of the business(I4) Ho can 
call for the accounts pertaining to any branch office even if independent inquiries 
have already been made and the accounts have been examined by the Income tar 
Officer having jurisdiction at the branch office(15) It would be open to the Income 
jurisdiction at the branch office to frame an estimate of the profits 
of that branch and to send that estimate to the assessing Officer at the tax payers 
principal place of business(16) But the assessing Officer at the principal place of 
business is entitled to determine the income of the branch office himself and is not 
bound by the report or estimate submitted by nor is he bound to refer the matter 
back to, the Income tax Officer exercising jurisdiction at the place where the 
branch office is situate(17) c 


(9) In re Kanhaiya Lai Gocnla 1941 
ITE 25 

(10) Sarupehand <6 Hulcumchand y 
Union of India [1953] 23 IT It 382 

(11) TaraL Nath Bagchi y C I T 1946 
ITR 319 In re Bithcshwar Lath <fc Co 
1942 ITR 103 

(12) Cf Sarupehand <t Hukumchand v 
Union of India [1953] 23 ITR. 3S2 409 
and L R M 8 T Firm y C I T 3 ITC 
416 

(13) Bam Khdtcan Ugamlal v C I T 


3 IT C 225 234 

(14) In re Abhty Bam Chunm Lai 1933 
ITR 126 

(16) Lachhman La* Bobu Bam T Cl T 

4 IT C 61 Lachhman Dot Bobu Bam v 
C I T 2ITCL35 

(16) Bam Kheltcan Ugamlal y C I ? 

3 LT C 225 234 

(17) Lachhman Dot Baba Bam y C' I J 

4 IT a 61 76 Cf Mohan Lai Bardto 
Das v C 1 T 5 LT C. 127 
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The effect of sub secs (1) and (4) read together is that where two or more 
Income tax Officers have territorial jurisdiction in respect of the same income, 
they exercise concurrent jurisdiction in the matter of issuing notices to the 
assessee(18) and where notices have been issued by one Officer it is unnecessary 
for the other Officer to issue the same notices again(ld) Where two Income tax 
Officers have concurrent jurisdiction in respect of a given case, the case may be 
validly transferred from one Officer to the other(20) 

Sub-sec (5) Special cases —The provisions of sub sec (5) were first 
enacted by the Income tax (Removal of Difficulties and Validating) Ordinance, 
1939 (IX of 1939), and were thereafter incorporated in this Act by the Income tax 
Law (Amendment) Act 1940 Sub sec (5) is retrospective in effect It enume 
rates the cases to which the ordinary rules regarding place of assessment laid down 
m sub secs (1) and (2),— viz , assessment by the Income tax Officer of the area in 
which the assessee carries on business or resides,—do not apply(21) 

Appeal* and reference —Tho effect of the second Proviso to sub sec ^ 
(3) is that an objection as to the place of assessment must be raised by the assessee ' 
before the Income tax Officer and before the expiry of the time allowed by the 
notice under sec 22(2) or under sec 34 for the making of a return The objection . 
cannot be raised for the first time m appeal against the assessment after tho assess 
ment has been made(22) 

If the question as to tho place of assessment has been raised m time before the 
Income tax Officer and has been decided against the assessee by the Commissioner 
or by the Central Board of Revenue, the assessee cannot raise the objection again 
as to the place of assessment in an appeal before the Appellate Assistant Commis 
sioner for sec 30 provides for a right of appeal only against the quantum of the 
income assessed or the tax determined and secondly, the Appellate Assistant 
Commissioner under the scheme of the Act, cannot sit in appeal over the 
decision of the Commissioner(23) The next question is whether the objection to 
the place of assessment can be revived before the Appellate Tribunal and whether 
the question can bo raised on a reference to the High Court The appeal before the 
Tribunal under Bee 33 is not confined merely to the amount of the income assessed 
or the tax determined nor is the Appellate Tribunal subordinate to the Commissioner 
or to the Central Board of Revenue But it has been held that the question as to 
the place of assessment is entirely one for the Commissioner or the Central Board 
of Revenue to decide under sub sec (3) of this section and that their decision on 
the point is final, m this view of the matter the correctness of their decision cannot 
be agitated on an appeal to the Tribunal or on a reference to the Court(24), or on a 
petition for a wnt under Art 226 of the Constitution(25) This view is now support¬ 
ed by Wallace Bros & Co Ltd v 0 I T (1) m which the Federal Court held that the 


(18) Sarupchand <b Hukumchand v 
TJmon of India [1953] 23 I T R. 382 409 

(19) Taral Nath Bagchi v C I T 1946 
IT R 319 In re Bisheshwar Nath <b Co 
1942 LT R. 103 Cf Sira Lai v C I T 

1942 ITR. 148 

(20) Taral Nath Bagchi v C I T 
supra, In re Buhtshwar Nath «£» Co supra 

(21) C I T v Ooundram SeLsona 
[1955] 27 LT R. 653 Sarupchand Hu him 
chand y C I T 1949 LT R 213 216 
Daydldas Kvshiram y C I T 1940 LTR. 
139 Las been superseded by this sub section. 
See also Day alias Khuthiram y C I T 

1943 LT R. 67 and In re Oavtndram SeLsona 


1943 IT R 104 120 

(22) Wallace Bros <b Co Ltd v O I T 
1945 ITR 39 45 (FC) affirmed 1948 
IT R 240 (P C ) Talchar Sabat Crass Trad 
snq Co Ltd v C I T 1947 ITR. 455 
Kanhaiya Lai v C I T 1937 LTR. 739 

(23) In re Kanhaiya Lai Qoenla 1941 
LTR. 25 

(24) See Dina Nath Bemraj y Q I T 

2 LTC 304 313 In re Kanhaiya Lai 
QoenLa 1941 LTR 25 Kanhaiya Lai v 
C I T 1937 LT R 739 ' 

(25) Relhi y I T O 1950 LTJL 618 
635 

(1) 1945 LTR. 39 


S 64(5) 
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64-66i assessment"fn°* a ®f® asnwn ^ canno ^ bo raised on an appeal against the 
i than of inna/lif'f 6r mat ^ er 13 moro onc °f administrative convenience 

I c 0 ^ort Ctl0a t ^ t £ an X went it 13 not one for adjudication b 7 the 
SSL Sr °? fi pp0 f t0 tho c »“«I Oicir LoriMups of tlio Judicial Com 
d “.'?‘ 0a o£ tho Fedcral Court °» tho ground that m the cir 
S5”", 1 tha caao tho assessment had been mado by tho proper Officer, their 

eao bo -fm tt” f C0 , Ilslcec ^ °^er question, viz , whether the placo of assessment 
can bo a matter of decision by tho Court(3) 

nffi rere e whcr “ “? aa3c3sc0 objects in timo to tho jurisdiction of the Income 
m.Mben <- er fb° Jf 3 ' 33 hnn ’ tha Incoma tax Officer, instead of referring tho 
*® tha Commissioner for determination®, hmsclf decides or prejui 3 ee tie 
mod b fiams be assessee and proceeds to mnho an aseessment, such assessment 
wkle ‘ io 'hopoto regarding tho placo of asseesment is still mnleter 
mrned by the competent authority would bo an illegality and the Court would have 
Jimsdichon to pronounce upon tho mi ahdity of the assessment® In such a case 
TnriJLo'+Lwim^ 6 * l mdcr ^ rt of the Constitution would also he against the 
tt X . C f r prevent him from proceeding with tho assessment and to 
forXterXiationS ^ qneSt,0n as to the P lace of assessment to the Commissioner 




65 Every person deducting, retaining or paying any tax 
indemnity P 1 pursuance of this Act in respect of income 


„ , . belonging to another person is hereby indemnified 

tor the deduction, retention or payment thereof 

66 (1) Within sixty days of the date upon which he is 

sutement or me by ve £ ^th notice of an order under sub section 


ma y> by application m the prescribed form, accom¬ 
panied where application is made by the assessee by a fee of one 
hundred rupees, require the Appellate Tribunal to refer to the High 
Court any question of law arising out of such order, and the Appellate 
Tribunal shall within ninety days of the receipt of such application 
draw up a statement of the case and refer it to the High Court 

Provided that, if, in the exercise of its powers under sub section 
(2), the Appellate Tribunal refuses to state a case which it has been 
required by the assessee to state, the assessee may, within thirty 
days from the date on which he receives notice of the refusal to 
state the case, withdraw his application and, if he does so, the fc 0 
paid shall be refunded 

(2) If on any application being made under sub section (l) 
the Appellate Tribunal refuses to state the case on the ground 


(2) See also Pannalal Jhnjraj v Union of 
India [1957] 31 ITR 565 579 681 (S C) 
The observations suggesting the contrary m 
Dayalda* Khushiram v G I T 1940 ITR 
139 and. Dayaldas Khushiram v C I T 1943 
LT R G7 require reconsideration in light of 
the above mentioned judgment of F C 


(3) 1948 ITR 240 

(4) See the third Proviso to sub-dec* 


(3) 


(5) Dina Nath Hemraj v C / 2 1 2 
ITC 304 312/3 

(6) Dayaldas Kutkitam r C / T 1^40 
ITR. 139 
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I that no question of law arises, the assessee or the Commissioner, S 66 
/ as the case may be, may, within six months from the date on which 
/ he is served with notice of the refusal, apply to the High Court, and 
the High Court may, if it is not satisfied of the correctness of the 
decision of the Appellate Tribunal, require the Appellate Tribunal 
to state the case and to refer it, and on receipt of any such requisition 
the Appellate Tribunal shall state the case and refer it accordmgly 

(3) If on any application being made under sub-section (1) 
the Appellate Tribunal rejects it on the ground that it is time- 
barred, the assessee or the Commissioner, as the case may be, may, 

- within two months from the date on which he is served with notice 
of the rejection, apply to the High Court, and the High Court, if it is 
not satisfied of the correctness of the Appellate Tribunal’s decision, 
may require the Appellate Tribunal to treat the application as made 
within the tune allowed under sub-section (I) 




(4) If the High Court is not satisfied that the statements in a 
case referred under this section are sufficient to enable it to deter¬ 
mine the question raised thereby, the Court may refer the case 
back to the Appellate Tribunal to make such additions thereto or 
alterations therein as the Court may direct m that behalf 


(5) The High Court upon the hearing of any such case shall 
decide the questions of law raised thereby and shall deliver its 
judgment thereon contaming the grounds on which such decision 
' is founded and shall send a copy of such judgment under the seal 
of the Court and the signature of the Registrar to the Appellate 
Tribunal which shall pass such orders as are necessary to dispose 
of the case conformably to such judgment 


6*<bsha]/2s 


"Where a reference is made to the High Court the costs 
in the discretion of the Court 


s, r- / (7) Notwithstanding that a reference has been made under 

L / this section to the High Court, income-tax shall be payable in 
\ accordance with the assessment made in the case 

Provided that, if the amount of an assessment is reduced as a 
result of such reference, the amount overpaid shall be refunded with 
such interest as the Commissioner may allow unless the High Court, 
on intimation given by the Commissioner within thirty days of the 
receipt of the result of such reference that he intends to ask for leave 
to appeal to the Supreme Court, makes an order authorising the 
Commissioner to postpone payment of such refund until the disposal 
of the appeal to the Supreme Court 
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5 190 8 i 7 l„t C S On + 5 ° f Iadlal1 Lmuta tiou Act, 1908 (IX of 

under enli so 9* ^ ^, an a PP^ ca * Ion h° the High Court by an assessee 
under sub section (2) or sub-section ( 3 ) 

(8) For the purposes of this section, “ the High Court ” means— 
a m relation to any State, the High Court for that State , 

(b) m relation to the Union territories of Delhi and Himachal 
Pradesh, the High Court of Punjab, 

(c) m relation to the Union territories of Manipur and Tripura, 
the High Court of Assam, 

(d) in relation to the Union territory of the Andaman and Nicobar 
Islands, the High Court at Calcutta, and 

(e) mrelation to the Union territory of the Laccadne, Mimcoy 
and Ammdim Islands, the High Court of Kerala 

referencc^tif^hff section —Tim section provides for a 

The various fh-d, cl instance of the assessee or the Commissioner 

set out in sub <*pr rat -r.. t0 wbicb references lie from different parts of India are 
of Laws (No b 3) oidL, 1956 PF mb “ C (8) ™ substl ‘“‘ed by the Adaptation 

I Tnbunal f ms«d lleS tmder , thl3 f ct,on <®ly m respect of an order of the Appellate 

Secondly a refer. l PPCa , undcr sec 33(4) and “ “-pert of Ho'Mir order 
| Secondly, a reference lies only on a question of law and not on a question of fact 

to thT a ‘ who desires to have a case stated and referred 

rm i f , Tf “? pl J t0 th8 Tr ‘ b ™ al ™ d <* mb see (1) m the presented 

X ofmjtydayafrom the date of service of notice of the Tribunal’s 

Tnlutrol i It p P 1C ! tlon 13 h y the lessee, he has to pay a fee of I?s_iW If tba 
auirneved^art 63 ° state , a cas ® 011 tbe ground that no question of law arises, the 

ml?hrTr, P b^lT r r a ? P 7 4 ° th , e Coa,t “ d « mb sec (2) for an order reqmr 
mg tno tribunal to state and refer the case 

Tnbunal has wrongly rejected the application for reference on the 

SShOnS?, 4 *T ba ™ d ti8 a «? n8T8d P“rty» remedy ,s to apply to the 

Sn as^iStime ( ' ““ ° rder "’“S th8 Trlb '“ al t8 toat tbe appl1 

If sP&SrJfTZ ta 'f 1 * 8 tba cass “ nd to formulate the questions of law 
net l ^ at the statement of the case is incomplete and does not 

unde? 9 ^w‘ a f8C , th8 Hl «h Court may send the ease back to the Tribunal 
under aub sec (4) for makrng the necessary additions or alterations 

r Ft>A n_Ll_* , , ., 


riiRA r e 1T ,f„ rrY ,,vi,. 4. U* jP asa 8U ^H orders as are necessary for disposing of the 
m T b 7 l ud Smeut (sub sec (5)) The costs of the reference are 

in the discretion of the Court (sub sec (6)) 

Recoiery proceedings— The pendency ofj^_ieferencaamdct-thia.sectioa-doeJ 
I not operate as a stay, ol.recovery. proceedings The tax must be recovered in 
(accordance with the assessment made notwithstanding the pendency of the 
(reference If the amount of the tax is reduced as a result of the High Court* 
decision on the reference the assessee would be entitled to a refund of the amount 
Jvcrpaid, together with such interest as the Commissioner may allow But if tha 
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Commissioner intimates to the High Court that he intends to ash for leave to appeal j S 66 
to the Supreme Court under sec 66A{2), the High Court may make an order autho-1 
rising the Commissioner to postpone payment of the refund until the Supreme Court | 
disposes of the appeal (sub sec (7)) 

Limitation —The tune limits for the different applications contemplated by 
this section are set out in the respective sub sections The power to condone 
delay granted by sec 5 of the Indian Limitation Act, 1908, applies only to appli 
cations to the High Court by the assessee under sub sec ( 2 ) or ( 3 ) There is no power 
to condone delay in respect of an application made by the Commissioner in any 
case In respect of applications other than those to the High Court under 
sub sec (2) or (3), there 13 no power given either to the High Court or to the Tribunal 
to condone delay m any circumstances either m favour of the assessee or the Com 
xmssioner (See post under “Sub secs (1) and (3) Limitation period for reference 
apphcation to Tribunal,” pp 842 4) 

Rules —Rules 35 to 47 of the Appellate Tribunal Rules, 1946, deal with j 
applications for'r§ferfence'*under this aectfon(7)*—The-Rulea have"the same force J 
as tho sections of this Act and an apphcation to the Tribunal for reference can j 
only be filed m accordance with the Rules(8) 

Rule 22A of the Indian Income tax Rules, 1922 prescribes the form of reference 
application to the Tribunal under sub sec (1) of this section (9) 


Reference only from order under sec 33(4) —The Supreme Court 
had held in G I Tv Arunachalam Chettiar{ 10) that a reference apphcation lay 
under sub secs (1) and (2) only from an appellate order of the Tribunal passed 
under sec 33(4) in an appeal which was a proper appeal under sec 33(1) Thus 
it was held that no reference lay from an order of the Tribunal passed under sec 35 1 
rectifying its appellate order(ll), or from an order of the Tribunal passed on an J 
apphcation entertained m its supposed inherent juns<hction(l2), or from an order i 
of the Tribunal dismissing an apphcation for restoration of an appeal dismissed 1 
for default of appearance(12o), or from an order passed on appeal against the . 
Appellate Assistant Commissioner’s order in a case where the initial appeal to j 
the Appellate Assistant Commissioner and the further appeal to the Tribunal were 1 
both incompetent, e g appeals against an order of rectification passed under sec 35 i 
by the Income tax Officer(13) or against an Income tax Officers order under sub j 
sec (6) or (8) of sec 18A charging mtcrest(14) or against an order of the Income tax] 
Officer purporting to give effect to the Tribunal s directions(15) in an earlier appeal 
But what is stated above must now be read subject to the later pronouncement of 
the Supreme Court m Mela Ram & Sons v C 1 T (15a) where the Supreme Court 
held that an appeal is no less an appeal because it is irregular or incompetent. 
Consequently, the correct position seems to bo that a reference would he from an 
order of the Tribunal passed under sec 33(4) eien in an appeal uhich teas irregular 
or incompetent (See further ante under sec 30 “Refusal to admit appeal, and 
order disposing of appeal—Tune barred appeal—Second appeal to Tribunal”, 


<7> Bee VoL II Djv 3 p 347 

(8) See Official Beuxvtr, Itamnad t 
1 T O 1945 ITR 112 

(9) See VoL II Div 2 pp 244 45. 

(10) [1953] 23 LT R. ISO 

(U) O I T v Senega* 1048 LT R. 59 , 
C I T v Todh Raj Bhalla [1953} 23 LTJL 


(12) C l T v Arunachalam CkeUiar 
[1953] 23I.TR. ISO (S.C.) 


(12a) Balbhadhar Mol Kulhmla v C I T 
[1957] 31 LT R. 930 

(13) C I T v Vdhnmn Oounder ds 
Rnw.[19a3] 24 ITJL 166 

(14) Deo Sharma t C I T [1953] 23 
LTR. 226 Contra. C I T r Jagduh 
Prasad Ramnalk [1955J 27 LT.R. 192 

(15) C I T r Arunachalam Ckeliuir 
[1953)23 LTR. 180(3.0.) 

(15a) [ie56J29I.TR. 607 
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' 65 uni” 7 oppe;l1 M tlme barred u «“ ri " 

such an orderfl6> I it ^ M ( 2A ). nad consequently, a reference lira from 

entertam ^"(Seo « S&) C "* “ T ^ 


holds thaVthe aueshm^r ? m ,i^ e same case —If on a reference the Court 
thereafter comnrbnf + ^ 0e . 3 no ^ ansc ou t of tho Tribunal's order, it 13 not 

SeSSSSw*° r bU ^, 1 make ’ 0r °P eQ t0 a 1**7 *0 ask for, a second 
the High Court 2 nn nrrln ^ U f ,® ut a * er a reference has been answered by 

tho High Court’s mdfrm r °f tbe ^ ri ^, Una dl3 P 0Sm S tho caso in conformity with 
a second 'rSS^IL?? g i?? fc 13 aU ° rder undcr »* 33 ( 4 ) Tcad with sec 66(5) and 
order(166) 0U ^ d ko in res P ec t of fresh questions of law arising out of such 


not wStJtu 0 ^? °f ^ Court—The High Court a 

exercises in iJwh °* un ^ Gr this section The jurisdiction which it 

It is a stnrtlv i jf* j income tax Ref eren c es is only an advisory ju risdiction ^ 7) 
aninEe hm “ 3 o£ 

tint t0 tb ° ^'j Ur * i construe this Act m the light of any agreement 

that may have been arrived at between the assesses and a foreign Sfote(19) 

lurisdietiorin^fo™ 0 ^ 6 "^ upon , tb ® Hrgh Court by this section is a special 

jSSiwi no p H,gl1 Comt * 0r,gmal or Appe “ ate 


The ttSTtw"!? “f, 01 ® sectl ° n ao strictly complred wrth- 

this section that the nrelimfe'S?;. “=!* ^^airis any question ^uato 


this RPftTnn tii-><■ +if n0U i re( 3 ulre i before it entertains any question under 
cornohS w,tW 9 n th ® Prehmmary requirements of the section should be strictly 
is So (2 Vtia The Et / m e enc y of these requirements is clearly dehberate It 

apphcS o^S) he enactmeDfc that the Hl gh Court is not to be flooded with such 


application to tribunal UNDER SUB-SEC (1) 

Court—^£»°V° Tnbunal 1 ° state a case and refer it to High 
TnEfi the lessee or the Commissioner makes a proper application 
f“ bseC & for statmg a case and referrmg it to 
the High Court it is the statutory duty of the Tribunal to make the reference if a 


(16) Haji Qhulam Husain » v 

° , r * PM7] 31 ITR 231 See .bo 
Mela Kama. Sons -v C I T 11950129 ITR. 
607 (SQ) 1 J 

(16a) Khtlsidas Raianlall v C I T 
[1955] 28 ITR. 726 

(166) I T Appellate Tnbunal v 8 C 
Cambatla A; Co Ltd [1956] 29 LTR 118 

(17) Rajendra Narayan Bhanja Deo v 

C I T 1910 LTR 495 500 (PC) Tata 
Iron <tr Steel Co v Chief Revenue Autkontu 
i? ^ T C ) C I T v Bombay 

Trust Corpn. Ltd 1936 LTR 323 339 
(PC) Premchand Satramdas v State of 
Bihar [1951] 19 LT R. 108 (S C ) C I T 4 
Calcutta Agency Ltd [1951] 19 LTR. 191 
(S.C) MadarUal Dharntdharha v C I T 
1948 LTR. 227 233 Phalian Sugar Works 
Ltd, v C I T 1949 ITR. 499 Beohar 
Singh v C I T 1948 LTR. 433 Sir 


Pateshwan Prasad Singh v C I T 1947 
LTR 181 183 IT Appellate Tribunal 
v Radha Mad ho Trust 1946 LTR. £0 
478 In re Malham Lai Ram Sarup I LTC. 
416 

(18) Phalian Sugar Works Ltd v C J T 
1949ITR 499 

(19) Phaltan Sugar Works Ltd V C I T 
ibid. 

(20) Premchand Satramdas v State of 
Bihar [19^1] 19 LTR. 108 (S.C) C I T 
v Hungerford Investment Trust ltd, 193 s 
ITR 188 

(21) Trustees Corpn (India) Ml v 
C I T 4 LT C 378 387 (P a) See ako 
Noperam Ram Copal v C I T 1942 LT R- 
288 and I T Appellate Tnbunal v Radha 
Madho Trust 1946 IT R. 470 478/9 

(22) Trustees Corpn. (India) Ltd. ▼ 

C I T 4 LTC 378 387 (PC) 
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question of law doe3 arise out of the Tribunal’s appellate order(23) The Tribunal S 66(1) 
cannot refuse to refer the question merely because a High Court has taken the same 
view of the question as the Tnbunal(24) 

The application under sub sec (1) requiring the Tribunal to refer to the Hight 
Court any question of law must be m the form prescribed b y Rule 22A o f the_Indian \ 

Income tax Rules(25) The prescribed form requires the application'to be signed 
eiMcr'by'the' assessee or by his authorised representative(l) and further requires 
the applicant to state the questions of law which anse out of the order of the Tribunal 
and which he desires to be referred to the High Court Thus it is for the applicant 
applymg for a reference to indicate the questions of law which ho desires to be 
refeired(2) But the Tribunal is not bound to refer the questions as formulated 
by the applicant, it may re formulate the questions in its own language(3) The 
Tribunal may not allow an applicant to urge or be heard at the hearing of the 
reference application, m support of any additional questions not set out in the 
reference apphcation(4) 

Where a party which has lost the case before the Tribunal applies for a 
reference, the party which has won may also apply for reference of other 
questions of law which arise from the order of the Tnbunal(4a) 

Fee —A fee of Rs 100 is payable on an application to the Tribunal under 
sub sec (1), ureapectiv e of the number of questions of law specified in the apph 
cation(5) But several assessees separately assessed cannot combine together 
and make only one application under sub sec (1) paying therefor a fee of Rs 100 
such a combined application cannot be made even though the questions of law 
arising out of their separate assessments may be the same(6) The fee of Rs 100 
must be paid within the period of limitation prescribed by sub sec (1) (See below 
under ‘Sub secs (1) and (3) Limitation period for reference application to 
Tribunal,” p 842) 

Proviso to sub-sec (1) Refund of fee on withdrawal of 
application —Where the assessee’s application for reference is dismissed by 
tho Tribunal on the ground that no question of law arises tho asscssco has the 
option of either applying to the High Court under sub sec (2) or of withdrawing his 
application and getting a refund of the fee of Rs 100 If tho asscsseo exercises 
the option of withdrawing tho application and gets a refund of the fee, ho cannot 
thereafter make an application to the High Court under sub sec (2), nor can he 
if ho has already made such an application, further prosecute it even by paying 
a fresh fee(7) SVhero the assesscc applies for and gets refund of tho feo of Rs 100 
such application for refund necessarily implies a withdrawal of the reference apph 
cation and the assesseo cannot thereafter make an application under sub sec (2) 
to the High Court(8) 


(23) AlcocL, lahdoion <b Co Ltd v Chtef 
tftwnue Authority 1 IT C. 22L (P C) 

(24) See LaLshmi Pat Mahadai Oaru 
▼ G I T 1940 LTIL 4S9 Dhanrajmal 
Chatandas v C I T 1912ITIL3$4 and 
Sardar Smgar Sinnh Ji Son t O I T 1942 
1TJL441 

(25) Sco^LII Div 2 pp 244 45 

(1) Subnimaman CActhar v C I T 
[19o3] 24 LTIL 89 

(2) Strom* A Co v C I T [1951] 
-0 I.T Tt. 601 \nrayan Almaram PatLar 
* C I T 1934 I TIL 4Sfi In re Iskar Dai 
Bharam Chand 2 LT C 12 Debt Da* Had an 
Laly c I T 1 ITC. 132 The decision to 
the contrary In JauiaratnJIotiraraV C / T 
3 IT C. 25., is obsolete 


(3) Vaddal Laliubha * Jlehta v C / T 
1935 I TIL I„2 154 Sco also Knthna 
Kumar v C / T 5ITC2SS 


(4) Punjab Distilling Industrie* Ltd v 
C I T [19^2] 22 ITP_ 232 

(4a) Cirdhardat <b Co Ltd v C I T 
[19o7]311 Tit 82 

(5) Cholahngam Chctiy v 0 1 T 1 
ITC 392. 

(6) C J T v ilothau Ganga Jbiju 
2 ITC 139 

(7) \a~ar Ah Jshabbai r C I T 1943 
I TIL 179 Cf Gkulam Din A Co, t C I T 
1042 I TIL 89 
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Under tho Proviso to sub see (i) tie question of refund of fee arises only where 
the Tribunal refuses to state a case on the ground that no question of law arises and 
the assesses thereupon withdraws hia application If the assesses s reference 
application is rejected by tho Tribunal as being barred by limitation under sub¬ 
sec (1), the assesseo would not bo entitled to a refund of the fee{9) 

Withdrawal by the assessee’s authorised representative of the reference appk 
cation to the Tribunal would precludo tho asscssee from subsequently making an 
application under sub sec (2) to tho High Court(lO) 


Sub-secs (1) and (3) Limitation period for reference 
application to Tribunal —An application to the Tribunal under 
sub sec (1) of this section to refer any question of law to the High Court must be 
made within sixty days of the date upon which the applicant was served with notice 
of the Tribunal's order An application requesting the Tribunal to state a case to 
the High Court is not complete till tho fee of Its 100 prescribed by sub sec (1) has 
been paid(ll) "Where the application is made after the period of limitation has 
expired or where the application is made within time but tho fee is received after 
the expiration of the period of limitation, the Tribunal ha3 no power to excuse 
the delay and it must reject the application as time barred, because sec 5 of the 
Limitation Act which permits condonation of delay does not apply to applications 
made under sub sec (I) of this section, though that section is made applicable to 
applications under sub secs (2) and (3) by sub sec (7A) of tbs section(12) {Con 
trast secs 30(2) and 33(2A) ) But the Madras High Court has held that where 
the application reaches the Tribunal within time and the fee is paid in such time 
(in the Madras case by money order) that in the ordinary course it would be received 
by the Tribunal within tune, the application should be held to be within tune even 
if the fee is actually received by the Tribunal after the expiry of the prescribed 
penod(13) 

Sec 67A provides that in computing the period of limitation prescribed ior 
an application under this section, the day on which the order complained of was 
made and the time requisite for obtaining a copy of such order should be exclua 
ed(14) See further notes to sec 67A post 

Under sub sec (3) the High Court may require the Tribunal to treat an 
application under sub sec (1) as within time only where the Tribunal has wrong*y 
decided that the application was tune barred when as a matter of fact the appbca 
tion was within time(15) But where the Tribunal has rightly decided that th e 

261T R. 741 followed in Chatarbhaj 
x C I T [1956] 30 ITR 22 where tbeiee 
was paid into the treasury within time 
the chalan reached the Tribunal beyond t 
(14) SeeGulabChand Choteylalx C „ 

5 IT C 273 Cf Suxtmi d. Co x C 1 * 
[1952] 21 ITR 487 Even prior to 
insertion of sec 67A in 1930 it was 
that the time requisite for obtaining a 0 Wj 
of the order complained of must be exclu 
in computing the period of limitation 
Ramanatha Reddiar x C I T 3 ITC 
Muhammad Hagai r C I T 3 I*T 0 
and Mohan Lai Hardeo Da* x C l 
4 ITC 90 n t T 

(16) See Qopxram Bhagicandas x O i , 
[1956] 30 ITR 8 KaUkhan Maha»*m» 
//am/ x C I T [IM] 30 X.TR. 

C I T x Shamsher Jang Bahadur l 

201 TR.31 and. PopnagBtceMtllx Cl * 

1949 LT R. 420 


C I T 


(9) Subbiah Pillat da Sons l 

1942 ITR 467 476 

(10) Hashen Banu Bibi x C I T 1940 
ITR 482 

(11) Hajee Mahboob Bu.X Ehhan v 
GIT 1 9«jO IT R 72 In re Lola Oancsh 
Prasad 1942 LT R 2S6 

(12) Bansilal Oulabchand x C I T 

1943 ITR 251 Hajee Mahboob Bux 
Ehhan x C I T 1950 ITR 72 Motilal 
Hiralal x C 1 T [1951] 19 ITR. 06 
Hiranand PamsuLh v Stale of Hyderabad 
[1954] 26 ITR 608 Subramantan Chell tar 
x O I T [1953] 24 IT R 89 C I T 
v Yodh Raj Bhalla [1963] 23 ITR 371 
Bachulald Co x C I T [1955] 27 ITR 
687 In re Lola Canesh Prasad 1942 ITR 
286 Popsing Rice Mtll v Q I T 1949 
LT R. 420 C I T x Mothay Oanga Raja 2 
LTC 199 

(13) Jfagappa CheUiar x C I T [19*>4] 
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S 66(2) under sub sec (1) to the Tribunal to refer that particular question to the Court and 
consequently there has been no refusal by tho Tribunal to refer that question tie 
High Court cannot raise and decide that question nor can it issue a direction to 
the Tribunal under sub sec (2) to stato and refer a case upon that qucstion(19) 

Framing of questions —Where tho Tribunal has come to tho conclusion 
on an application under sub sec (1) that no question of law arises, and the aggrieved 
party applies to tho Court under sub sec (2), it is for tho Court to determine what 
question or questions of law arise out of the appellate order of the Tribunal, and where 
a requisition is made by tho Court to tho Tribunal under sub sec (2) to state a 
case and refer it to tho Court, that requisition should indicate tho question or ques 
tiona of law which according to the High Court arise out of tho Tribunal s order 
It is then for tho Tribunal to formulate precisely tho questions of law as indicated 
by tho Court and to stato a case which is germane to tho questions of law indicated 
by the Court It would then he open to the High Court either to answer the 
questions as formulated by tho Tribunal or, if the High Court feels that the questions 
are not properly Taised to reframe or modify tho questions and answer the 
questions as reframed or modified(20) 

Procedure —The procedure to he followed on an application made to 
the High Court under sub sec (2) or (3) of thm section is regulated by the special 
rules made by the different High Courts for the purpose(21) 


Costs of application—Tho costs of an application to the High Court 
under sub sec (2) to direct the Tribunal to state a case ought, in the absence ox 
special circumstances to follow the event If tho party who applies to the Court 
under sub sec (2) succeeds in the application, he would be entitled to the costs 
of the application even though at tho hearing of the reference the questions of la* 
may bo decided against him(22) 

If the application is dismissed with costs the applicant is not entitled to 
ask that the costs should come out of the fee of Rs 100 paid by him under sab sec (1J 
of this section(23) 


Limitation —An application to the Court under sub sec (2) for an order 
requiring the Tribunal to state a case and refer it to the Court must be made within 
Bix months from the date on which the applicant is served with notice of the retusa 
by the Tribunal to state a case Likewise an application for an order requiring 
the Tribunal to raise additional questions must be made within the limitation 


(19) Thirviengada Mudaliar v C I T 
2 ITC 514 Subbtah Ayyar v C I T 4 
IT C 345 CITyCPLE ChtUtar 
Firm 1934 ITR 201 Neh Den y C I T 
1934 ITR 365 la re Babulal Raj Oarkia 
1936 ITR 148 AbbaDada d>Co y G I T 
1938 ITR 470 Som Ckand Malul Chand 
v C I T 1938 LT R 297 Nopcram Ram 
Copal v C J T 1942 ITR 288 In re 
Lakshmi A araxn Qadodia d> Co 1943 ITR 
491 Ourmulh Singh y C I T 1944 LT R 
393 402 (F B) Special Manager Court 
of Wards Majgaioan Estate v C I T 
1945 ITR 94 97 IT Appellate Tribunal 
v Radha Madho Trust 1946 ITR 470 
47819 G I T v Araktasvami Chetti d. Co 
1948 LTR 404 411 Punjab Distilling 
Industries Ltd. y C I T [19o2J 22 LTR 
232 Contra Vadtlal LaUvbhai Mehta y 


C I T 1935 I TP 152 anil Jainarain 
Motiram y C I T 3ITC255 

(20) Jethabhax Btrji d. Co v ? * \ 
1949 LTR 533 Ganges Ram Sahnolana 
y C I T 1937 ITR 464 488/9 ““ r 
mulh Singh y C 1 T 19-14 

(F B ) FadthM LallvMhai Mehta V O I f 
19351T R 152 See also C I T V Tnbffff 
Trust 1948 LT R 214 219 (PC) See w 
tber post under Court can answer 
questions actually referred to it —-Zvefra 
mg questions p 855 

(21) See VoL II Div 3 pp 3oI 62 


(22) Central Tallies Circuit y 


C I T 


1939 ITR 628 Dhanrajmal Chatandas r 
C / T 1942ITR. 384 
(23) Balchand Juandas y C I T 1» 
LTR 507 
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m l\ 2 ) reeled on a™ T 7 b / clrclu ^tential(7) When a conclus.on has been 

1 whether th»t a H >reciat,on ol J number of facta established by the evidence, 

tte weieh^o hTlr 01 ; a f'“ d " n0 ‘ ^e determmed not by comudenu/ 
cum2ve effort f fwu ,° ™ gle fact m ■“’to”, but by assessing the 
SLv snnnortihe ff d “ f i C ? (7 “ ) r Tbe <™ daa “ b°wever, in order that ,t 
Sehnrtnt, ? findm « “f* be evidence counng all the essential points, but if 
for tins ™ Tf J ' ? a qttal S ° r ‘"‘ iE< -' 1 eney of suehevidenceis not a matter 
for an. Cou rt 8) But a finding of fact may be reviewed by the Court if there is 
a finding nf fart nn r 1 and the question whether there is any evidence to support 
S,mo„^,d 1 r T St r t 0fand can be Ia « d “ a reference (9) As Viscount 
lia vmrr nmi rd ^ v ^^ rne (^)> there are many cases in winch the Department 

=h P “h “t r h adDU tei faCt , S before ma r dedace ‘berefrom furthe? conelu 
?S„t Cb h a 6 h th Tt“ of t" £act but m such cases the question 

Denert™^ ( h rtU h0 pr0Ted " admtted provide evidence to support the 
? 1 l T co “ c, “ 310ns °t faot(9 b) To decide that a document is not 
l 7 8 t wTooen ° a Wietker tllCI13 ™» evidence U P OU which 

of lawfim n 6 nc0 ,^ e * ax au thorities to come to such a decision is a question 
ot law(10) Likewise, the question whether a finding of fact is inconsistent with 
the evidence or contradictory of it is a question of Iaw(ll) 

considered ° n ™ b ° m tbe burden of proof hcs produces evidence which is 

thrt« d ,s no b l maatisfactory and is therefore, disbelieved, the mere fact that 

findinn ,n den < C !i. t0 he coutm ? ^ compel the Tribunal to record a 
imdmg m favour of the party on whom the burden lies”(12) 

a? i, baSG n r OI \ , con Jectures, suspicions or irrelevant 
^h^iL^r~}h ah Vi n % r m^ h 7 etmg the J ud gment of the Supreme Court in 
™ Z ™L? rdh 7t ral J 2 7 * * * , T < 13 )’ °hserved ‘ If the court of fact whose decision 
on a question of fact is final arrives at this decision by considering material which 
is melevant to the inquiry, or by considering material which is partly relevant and 
partly irrelevant, or bases its decision partly on conjectures, surmises and bus 
& lf Partl iT then m such a 8lt «ation clearly an issue of law 

. a Zt? esta , bllshed that when a court of fact acts on material, partly 
Si l l and P « rtl ? r VT e e T anfc lfc 13 “^possible to say to what extent the mind of 
T 3 affected Jy 1bbo relevant material used by it m arriving at its finding 
buch a findmg is vitiated because of the use of inadmissible material and thereby 
an issue of law arises (14) 


(7) Abdullabha > Abdul Kadar y C I T 
[1852] 22 LTR 241 

(7a) Sree Meenakshi Mills Ltd y 
C I T [1957] 31 LT R. 28 37 (S.C) 

(S) Radha Debi Jalan y C 1 T (19511 
20 LTR. 176 183 1 J 

(9) Mehta PartLh d> Co y C I T (19561 

30 ITR 181 (S.C) Liquidators of Purta 

Ltd v C I T [1954] 25 LT R. 265 273 
(S.C.) explained in National Syndicate y 
C I T [1957] 31 LTR. 396 402 Lachmt 
narayan Chauratia v C / T [19a7] 32 
LT R. 212 Thomas Fattonm Ltd y I R 
1943 ITR. SuppL *0 57 (H.L.) Lysaaht 
v 1 R 13 T C 511 532 (ILL.) lamer 
v Cottons Trustees 6 TO. 590 599/600 
(ILL.) Cohans hxecutors v / If 12 TC. 
002 615(0.A.) 

(9a) 1942 LTR. SuppL 27 34 (ILL.) 

(06) See also Thomas laltonm Ltd r 


1 R 1943 ITR SuppL -0 68 (H.L) 
Clark da Lanyrange Trust dt Investment Co. 
Ltd v I R 28 T C 55 76 (H L) Withers 
v Nether sole 28 TO 501 516 (H.L.) B B 
Nath y C I T 1945 ITR 124 131/2 
Jutharam Jankidat v O I T 1944 ITR 
344 347 Chidambaram Chettxar y C I T 
1945 LTR 177 nud Relhalchand Sarogi r 
C I T 1947 LTR. 465 474 

(10) Sir Sundar Singh Majtlhiav GIT 
1942 LTR. 457 462 (PC) 

(11) Liquidators of Pursa Ltd y C / T 
[19-4] 25 LT R. 265 273 (S 0 ) 

(12) Aifon Lai Prabhudayal v C I T 
[19-1] 19 LTP 240 246 In re Baghai 
Ilalwat 3 LTC 48 52 

(13) [19-4] 26 LTR 736 73 9 40 

(14) face also DhaLeswan Cotton MdU 
Ltd y C I T [10-4] 26 LTR 775 (SC) 


INFERENCE OF LAW, FACT, OR MIXED LAW AND FACT 
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Misdirection —The Court can interfere if the finding of fact is based 
upon a misconstruction of a statute(I5) or if the Tribunal has otherwise misdirected 
Usdfm law in arriving at that fmdmg{16) Overlooking or ignoring a crucial fact 
or document may amount to a misdirection in law(17) Making an assessment in 
violation of the fundamental principles of justice would also amount to a nns 
direction in law{18) 

Question of degree —Where the question is one of degree it must be 
regarded as a question of fact(19) 

Question of construction —What is the proper construction of a 
statute, or of any document, is, needless to say, a question 0 / Jaw(20) 


Inference of law, fact, or mixed law and fact —It is not always 
easy to distinguish between questions of fact and questions of law for the purposes 
of the taxing Acts(l) But it is clear enough that a mero question of fact cannot 
possibly be turned into a question of law by asking whether as a matter of law 
the Tribunal came to a correct conclusion upon a matter of fact(2) On the other 
hand, the Court must guard against the attempt which is often made to secure for 
a finding on a mixed question of law and fact the unassailabihty which belongs only 
to a finding on a question of pure fact{3) 


An inference from facts would be a question of fact or of law according as the 
point for determination is one of pure fact or a mixed question of law and fact 
After exhaustively reviewing all the important authorities Venkatarama Ayyar 
J, delivering the judgment of the Supreme Court in Sree Meenakshi Mills Ltd 
v C I T (3 0 ) laid down tho following propositions 

(o) ’Where an ultimate finding on an issue is an inference to be drawn from the 
facts found on tho application of any principle of law there is a mixed 
question of law and fact, and the inference from the facts found is in such 
a case a question of law and is open to review by the Court(36) 

(6) Where the final determination of the issue does not involve the application 
of any principle of law, an inference from the facts is a pure inference of 
fact although it is drawn from other basic facts 


(15) Liquidators of Pursa Ltd v G I T 
[19o4] 25 I T R 205 273 5 (S C ) Inter 
national Harvester Co of Canada y Provincial 
TaxComr 1949 I T R Suppl „8 72 (PC) 

J It v Fraser 24 T C 498 501 

(16) Lysaght v I It 13 TC 611 527 
(H L ) Cohan 8 Executors v I It 12 T C 
002 615 (C A ) Cooper v Stubbs 10 T C 
29 (C A) Monghyr Electric (supply Co 
Ltd v C I T [1954] 26 I T R 15 Jeshing 
t>hax Vjamshi y C I T [1955] 281 T R 454 

(17) I It v Korean Syndicate Ltd 12 
T C 181 (C A ) 

(18) See Dhaleswan Cotton Mills Ltd v 
GlT {20</4J 201 T Ii 775 where hoiroyer 
an appeal was preferred to tho Supreme 
Court directly from the appellate order of 
the Tribunal 

(19) Currie v / It 12 TC 245 259 
Ip A) Cooper y Stubbs 10 TC 29 .*> 
(C A) Qoundrarn Bros Ltd v Cl T 
1946ITR 764 772 

(20) Sree Veenalshi Mills Ltd v C 1 T 
[1957) 31 1T P 28 60 (S C ) Great We tern 


Illy Co Y Baler 8 T C 231 244 (H L ) 

(1) Farmer v II ilham Cottons Trustees 
6 T C 590 COO (H L) Lysaght t I It 
13 TC 511 533 (UL) 

(2) C I T v Laxmtnaram Badridas 
1937 ITR 170, 179 (PC), Shamrao 
DeshmuLh y C I T 1939 ITR 515 520 

(3) Great Western Bly Co v Baler 8TC 
231 244 (HI ) Lysaght v / B 13 T C 
611 533 (H L ) 

(3a) [19o7J 31 IT R 28 40 41 50 

(35) See alao Oriental Investment Co Ltd 
v C I T [19o7] 32 ITR 664 (S C) 
Great Western Bly Co v Baler 8 TC 231 
244 (HL) Lysaght r I B 12 TC 511 
533 (IIL.) American Thread Ca v Joyce 
6 T C 1 163 (H L ) Cameron v Prendcrgaet 
1940 ITR Suppl 7o 81 (HL) I It y 
British Salmson Aero Engines Ltd 1939 
ITR 245 259 (C A ) Davies y Shell Co 
of China Ltd [1952] 22 ITR Suppl 1 
17 8 (C A ) 32 T C 133 Rustproof Metal 
Il»» idoioCo Ltd v I It 1948 ITR Supp! 
57 61 (C A ) 


54a 
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S 66 (c) The proposition that an inferenco from proved facts 13 one of law is there 

(1) & (2) foro correct m its application to mixed questions of law and fact, but not 

to pure questions of fact 

In tho case of pure questions of fact, tho inference from proved facts 
being itself a question of fact can be attached as being erroneous in law 
only if there is no cv idenco to support it or if it is perverse (See above 
under ‘ No evidence*, p 817) 

In Eduards v Bair$tou(i ) tho House of Lords laid down the same principles 
In that case Lord Simonds observed that even a pure finding of fact may be set 
aside by tho Court' if it appears that tho Commissioners have acted without any 
evidence or upon a view of tho facts winch could not reasonably be entertained 
Lord Radcliffc stated that no misconception may appear on the face of the case but 
“it may bo that tho facts found arc such that no person acting judicially and properly 
instructed as to the relevant law could have come to tho determination under 
appeal In these circumstances, too the Court may intervene It has no option 
but to assume that there has been some misconception of the law and that this has 
been responsible for tho determination’* 

. Court cannot go behind Tribunal’s findings of fact—The 
1 duty to find facts is on the Tribunal It is tho final fact-finding authority under 
1 this Act(5) It is for the Tribunal to find facts and it is for tho Court to lay down 
Itho law applicable to tho facts found(6) Tho Court ha3 no jurisdiction to go 
behind or to question statements of fact made by tho Tribunal in tho statement 
of the case unless there i3 no evidence to support them or the Tribunal has m 13 
directed itself in law(7) It is not open to an assessee to ash the Court upon 4 
reference to examine his books of account and to come to findings of fact contrary 
to those arrived at by the Tribunal m the case statcd(8) An applicant cannot mis® 
m tho Court an issue of fact which ought to have been raised before the Tribunal^! 

If m any case the Court is not satisfied that the facts and findings contained 
in the statement of the case are sufficient for tho determination of the questions 
raised the Court may send bach the case to the Tribunal for a second helping 0 
facts(lO) 

"Arising out of such order” . 

No question can be referred to the High Court under this section unless 
arises out of the order of the Tribunal If tho parties do not raise a certain conten 
tion before the Tribunal with the result that the facts relevant to that contention 
are not dealt with m the judgment of tho Tribunal no question arising out of sue 
a contention can be referred to the High Court(ll) _ 


(4) [1955] 28 IT R 579 580 59- 

(5) Hanmantram Ramnath v C / T 
194</ ITR 203 208 Hutheesmgh <C Sons 
Ltd v C I T 1946 ITR 653 659 
Goimdram Bros Ltd v 0 I T 1946 ITR 
764 773 

(6) Munshi Gvlab Singh <L Sons v 
C I T 1946 ITR 66 S3 

(7) C I T v Calcutta Agency Ltd 
[19ol] 19 ITR 191 (SC) iarmer v 
Cottons Trustees 0 TC 590 599 (HL) 
Ushers Wiltshire Brewery Ltd v Bruce 6 
T C 399 439 (H L ) Hutheesmgh <t> Sons 
Ltd v C I T 19461 TR 6o3 660 Gound 
ram Bros Ltd v O I T 1946 ITR 764 
773 C I T v Duarka Dheesh Temple 
1946 ITR 440 Sir Sobha Singh v C I T 
1950 ITR 993 E M Cketlyar Firm v 
C I T 4 IT C 464 


(8) Binjraj Hukumchand v C 1 T ® 
ITC 303 312 

(9) Kshetra Mohan Sannyasi Cha 
Sadhulhan y C E P T [1953] 24 I 
488 (SC) Timbrell y Lori AM**®* 
Executors 1943 ITR SuppI 67 75 (0A/ 
C J T y Bhurangtya Coal Co * 

1 TlO) 3 °C I T y Dwarla Dheesh Templ‘ 
1946 I TP 440 446 HanmantramRamno 
y C I T 19451 TR 203 Cl 
man Prasad Bagana [1953] 24 ITR _ 
(II) \nant Ram Kanhatyalal y O * . 

[10o7] 33 I T R 75 Hanmantram Ramnau 
y C I T 1945 ITR 203 210 Benira 
Moolchand y C I T [19^4] 25 ITR 

C 1 T v Punjab Rational Bank Lid J 

21 IT R 526 Sind Light riy Co 7-» v 
Cl T 0 I T C 271 


I 
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In Madanlal Dharmdharlji v G I T (12) tlio point arose whether a question 
of law which was included in. the grounds of appeal beforo the Tribunal but was 
not argued beforo it and was not dealt with m its appellate order could still be 
referred to the Court as a question arising out of such order Chagl a C J, 
held that such a question could bo referred to the Court The lcarneJTCmefdustice 
observed ' “‘Lo'ohmg'at the plain language of the section apart from any authority 
I should have stated that a question of law arose out of the order of the Tribunal 
if such a question was apparent on the order itself or it could be raised on the fact3 
found by the Tribunal and which were stated m the order I see no reason to 
confine the jurisdiction of this Court to such questions of law as have been argued 
before the Tribunal or arc dealt with by the Tribunal The section does not say 
so and there is no reason why we should construe the expression * arising out of 
such order in a manner unwarranted by the ordinary grammatical construction 
of that expression ”(13) The Nagpur(14) High Court was inclined to the same view 
The Madras(15) CaJcutta(IC), Patna(17) and Punjab(18) High Courts have taken 
tho contrary view, viz that a question of law not raised before the Tribunal and 
not dealt with by it m its order cannot be said to arise out of its order even if on the 
facts of the case stated m the order the question fairly arises The Supreme Court 
left tho question open in C 1 T v Ogale Glass Works ltd (19) 

If the legality of the Tribunal’s order itself is questioned, it would be a question 
of law ‘arising out of such order” within the meaning of this sub section(20) 


STATEMENT OF THE CASE 


Statement of the case must set out fully and precisely the 
material facts —Tho statement of tho case should fully, dearly and 
precisely set out all the relevant and material facts or, if the facts have been fully set 
out w the judgment of the Tribunal, they may be incorporated in the statement of 
the case by reference to the particular paragraphs of the judgment in which the 
facts are so set out(21) The Tribunal should state clearly its conclusions and 
findings of fact and should not leave it to the Court to deduce tho findings or to 
collect the facts from different documents which are part of the record(22) It 13 


(12) 1948ITR 227 

(13) 1948 ITR 227 233 

(14) Mohardal Hiralal v G I T [I9a2] 
22 ITR 448 402 3 

(15) Abboy Chetly «6 Co y G I T 1947 
ITR 442 G 1 T v Modem Theatres 
Ltd [1951] 20 IT R 588 Trustees Nagore 
Durgah v G I T [19a4] 26 IT R S05 
Sco also Jamna Dhar Potdar d. Co y C I T 
1935 ITR 112 (Lah) 

(16) GIT y State Bank of Indus [1957] 

31 LTR 545 5ol/2 C E P T v Jeewanlal 
Ltd [I9ol] 20 I T R 39 47 8 reversed on 
another point by S C C 1 T v Jeetoanlal 
Ltd [1953] 24 I T R 475 Chamrup Sampot 
ram r C I T 20 ITR 484 400 

affirmed [1953] 24 IT R 481 (S C ) Allaha 
had Bank Ltd v G I T [19o2121ITR 169 
affirmed [19^3] 24 IT R „19 (S C ) 

(17) Maharaj Aumar Kamal £t ngh y 
C I T [19j4] -6 ITR 79 0 1 T y 
7 anchx Electric Supply Co Ltd [1954] 26 
LTR 89 

(IS) Mask Trading Co v C I T [19o6] 
30 AT R 3SS (I 15 ) 


(19) [10o4] 25 IT R „29 540 

(20) In re Ram Datla Sita Ram 1947 
ITR 61 

(21) Hutkeecmgk <t Sons Ltd y O 1 T 
1946 ITR 653 Govindram Bros Ltd v 
GIT 1946 ITR 764 774 Rail y 
GIT 1945 ITR 124 131/2 Uanmant 
ram Ramnath y C I T 1945 ITR 203 
Jutharam Janhdas y GIT 1944 ITR. 
344 C I T y Anamallais Timber Trust 
1950 ITR 333 3a0 In re Mishnmal 
Gulabchand I9oO ITR 75 Hira Mills 
Ltd v I T O 1946 ITR 417 427 
Raja Shiva Prasad Singh v Croutn 1 I T C 
384 385 Garigasagar Ananda Mohan Saha 
y C I T 3 ITC I Royai Choral Society 
y I R 1944 AT R Suppl 13 23/4 (C.A.) 

(22) Sohan Pathal A Sons v C I T 
[19o3] 24 ITR 39a 405 (SC) Han- 
mantram Ramnath y G I T 1945 ITR 
203 209 In re Badar Shoe Stores 1946 
ITR 431 Jesraj Jitoanram y G I T 
[19o3] 24 I T R 245 Patrick y Broadstone 
Mills Ltd [19*4] 25 AT R 377 (CJL) 3a 
TC 44 
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(1) & (2) mmt'nrtliP^ mer el} to set out the allegations made by the Depart 

W ( ) SCtoitaS, Statmg Wlether the Tnb “ nal ac " pta objectsThose 

to whmW wT"? 4 the , case the Triblmal may refer to materials and evidence 
were before L m ltS appellatB order > d ™ cb materials and evidence 

Sr!!!!" “ beard tbe a PP eal T i>» Tribunal cannot, however, support it. 
when it heard +>! l + 3 materials and evidence which were not before it 
late orrW were discovered by investigation after the appel 

be the dmv of P if i n e Tr,b,mal Ie,eI8 ‘° «“* material? or evidence it would 
be the duty of the High Court to ignore them(23n) 

nnenhhf.frt 11188 ° f | a0t sbould be Eet out m tle statement of the case as far as 
oXrrah 3 T e la !‘? ua f m , wilcb they are stated in the Tribunal s appellate 
aX«d fL.™ is desirable that the Tribunal should submit to the High Colrt an 
when the ref eU ° ' B case so that the contesting parties may have no grievance 
when the rrference cornea up for hearing before the Court and there may be no room 

rtatemenXfl‘ 0n *’“* a l mater ' al * omitted or is wrongly statcd(25) The 
behXTh. f t b6 < ° aS 5 n b ? ld iS g on tbe P art,es and they are not entitled to go 
behind the facts found by the Tribunal in the statement(l) 

admitted ’ Prlb , una 1 Ebould in ,‘ he case stated, distinguish carefully between the facts 
or fli,md d c<mcIus “ ms of f aot deduced by it from the facts admitted 

a d.W.’Xrt te finings m accordance with what it conceives to he the law-for 
‘ ® ° n , , e mean “ 1 g of a case stated is an unsatisfactory prelude to a debate 
m i aW appbcabI «< 2 ), Tbe H, g h Court «n discharge its proper function 

I ® ^ a case stated only if the contents of the case show with reasonable 
clearness what is the question of law if any, which arises(3) 

v, f P * pe r boo k* m references to the High Court under this section should contain 
not only the statement of the case but also the appellate order of the Tribunal 
and all necessary papers and documents having a bearing on the questions refeired 
if r ^considering whether there is any evidence to support the Tribunal s findings 
,f c 8 < ? ur ^j 13 entitled to look at the documents and proceedings contained 
m the paper book even if there is no specific reference to them in the statement 
ox tne case(5) 

H S JJ P r“! CoUlt pomled out m 0 1 T T Calcutta Agency Ud (6), tint tie 

High Court has to pronounce its judgment on the agreed statement of the case 


(23) Hanmantram Ramnath v C I T 
l? 45 I ,’ I L R 203 209 C I T v Hanuman 
Prasad Ragaria [1953] 24 I T R 495 See 
also Royal Choral Society v I R 1944 ITR 
Suppl 13 23 

(23a) Industrial Deielopment dr lniesl 
menta Co Ltd v C E P T [19571 31 
I T R CSS J 

(24) In re Mtshrtmal Qulabchand 1950 
ITR 75 

(25) Huiheetxngh a. Sons Ltd v C I T 
194GITR Go3 Go9/G0 

(1) hshitra Mohan Sana yan Char an 
Sadhulhan r C E 1 T [19o3] 24 ITR 
488 (SC) C I T t 1 rotident Investment 
Co Ltd [19o7] 3- 11 R 1J0 (SC) 

(2) Lysagll r I R 13 1C 511 527 
IIL.) Romford r Osborne 194* ITR 


Clark tb Lany range Trust etc Co v / R 
28 T C 5o 76 (H L ) Jutharam Janhdas 
v C I T 1944 ITR 344 346 
(3) Romford v Osborne 1942 ITR 
Suppl 27 33 (H L ) R R \ a\k r C I T 
1945 ITR 124 131 


(4) Harakchand Malanjx <fr Co V 
C I T 1948 ITR 119 C I T v Am 
mallaia Timber Trust 19o0 ITR 333 340 


W * ’ 

(II L.) Romford v isauornc i i n 

SuppL. 27 33 (H L.) Thomas Fallonni Ltd 
v I R 1943 ITR Suppl 63 (U L.) 


-- * « ^ 688/9 aiufuicu — * - - 
(FC) Ahmedabad \eu> Colton 2RIR 
V C I T 3 I T C 91 104 affirmed 4 ITC 
245 (PC) See also In ro Mishnmot 
Gulalchand 19j0 ITR 75 
(o) In ro Gregory Jh Co 1937 ITR I- 
41/2 

(6 ) [19j 1] 19 I T It 191 197 
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and it would bo committing aa error if it takes the arguments of counsel as if they S 66(4) 
were facts and bases its conclusions on those arguments 

Form of questions —Questions should not be raised in an abstract form 
divorced from the facts of the particular case(7) 

The Court should not be invited to answer a general question which does 
not set out any point of law and which is merely intended to determine generally 
whether the conclusions of the Department are correct or not(8) or which is merely 
intended to advise the Department how it should tax the profits of the assessee(9) 

Questions should not be framed m the negatne(lO) 

It is desirable that tho questions of law which the Tribunal refers to the High 
Court should, for convenience of reference, be assembled and numbered conse 
cutivcly at the end of the stated case(ll) Two or more questions should not bo 
combined and rolled up in the form of one question(12) 

Opinion of Tribunal not required —All that the section requires 
is that the Tribunal should draw up a statement of the case and refer it to the 
High Court with the questions of law that arise in the case It is not further 
necessary for the Tribunal to state its opinion on the questions of law that 
arise or on tho case stated(13), though such opinion would generally be found 
in the Tribunal’s judgment itself in respect of which the reference is made 

Sub-sec (4) Sending the case back to Tribunal when case 
stated is incomplete —If the statement of the case is incomplete m 
the sense that all the relevant and material facts are not set out therein or the 
Tribunal has not stated its conclusions and findings on the material facts of the case, 
the High Court may send the case back to the Tribunal under sub sec (4) of this 
section to fill up the lacuna and complete the statement of the case(14) The 
case may similarly be sent back to the Tribunal under this sub section if there is 
an error in the statement of the case(15) or if the Tribunal has not referred the real 
question in issue nor stated all the material facts bearing thereon(16) Likewise 
the Supreme Court, hearing an appeal under 6ec 66A(2) may refer the case back 
to the Tribunal for a clearer or fuller statement of facts(17) See further ante 
under “Appbcation to Court to require Tribunal to state a case or refer additional 
questions , p 844 

The Supremo Court held in Rajkumar Mills Ltd v C I T (17a) that where 
tho question involved is one of law and the Court finds it difficult to answer the 
question owing to the unsatisfactory nature of the statement of the case submitted 


(7) Raja Raghunandan Prasad Singh 
v G I T 1933 ITR 113 117 (PC) 
In ro Gopiram Gobindram 1936 ITR 157 
In re Charusila Dassi 1937 ITR 1 

(8) CITyVSAR Firm 1933 
ITR G4 

(9) Ramgopal Gavpatrai <L Sons Ltd v 
C E P T [1953] 24 IT R 362 

(10) Maharaja of Patiala v C I T 
1943 ITR 202 227 

(11) C l T v Maharajadhiraja Kamesh 
rear Singh of Darbhanga 1933 I T R 94 111 
(PC) 

(12) In re Gopiram Gobindram 1936 
ITR 1„7 

(13) Jdhabhai Hirji A. Co v <7 1 T 
1949 J T R 533 Pnor to the amendment 
of the section m 1939 the Commissioner 
had to draw lip a statement of the case and 


refer it With his opinion thereon to the High 
Court 

(14) Sir Sundar SinghMajithiav GIT 
1942 IT R 457 466 (P C ) Beniram Mool 
chand v C I T [1954] 2„ITR 287 296 
Uanmanlram Ramnath v C I T 1945 
ITR 203 209 B R NaiLr GIT 1945 
ITR 124 Uassan Kassam v C I T 
1948 ITR 19 Board of Reienut v Rama 
nathan Chtlliar I ITC 244 Board of 
Retenue v Aninacholam Cheltiar 1 ITC 
238 

(15) C / T y \tsweshivar Singh 1939 
ITR 536 **o4 

(16) Mohanlal Uitalal v C 1 T [1952] 
22 ITR 448 

(17) Sohan PathaL <£ Sons v C I T 
[19o3] 24 IT R 395 (S C ) 

(17a) [1955] 28 I T R 184 
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S 66(5) by tie Tribunal, the proper procedure for the High Court 13 to call for a further state- 
, c f° aud ‘ hen d!mda tho question itself Tho High Court would be 
abjuring its 1 advisory function if it merely giscs some directions, and asU the 

Where tho Department has failed in its contention on a matter of fact, it mast 
abide by the result it cannot seek to invoke tho Court’s power to send back the 
case to tho Tribunal so that it may havo another chance to establish by fresh and 
different evidence a different contention^ 8) 

Liberty to Tribunal to tal e further evidence —Where a case is sent back to the 
ri una un er this sub section the Tribunal may take such further evidence as 
may be necessary to arm c at tho required findings of fact(I9), and it may rehear 
the parties before submitting the supplementary statement of the case(20) The 
Court, when sending a requisition to the Tribunal to stato a case, often expressly 
gives e direction to the Tribunal to take further evidence or rehear parties if 
necessary(21) r 


SUB-SEC (S) HEARING OF REFERENCE 

J'ff? 3 m^ e , re a ?, enc k °* tIie ^8^ Court has issued an order under sub sec (2) 
requiring the Tribunal to state a case, the validity of the order cannot be questioned 
by the Bench hearing the reference(22) nor can the Bench hearing the reference 
throw it out on the preliminary ground that tho question directed to be referred 
did not arise at all out of the Tribunal s order(23) 


But the assumptions of fact made by the High Court at tho stage of issuing 
a requisition to the Tribunal under sub sec (2) ore not binding on the Tribunal 
and it is open to it to point out the inaccuracy of those assumptions when stating 
and referring the case (24) The High Court on reference is concerned only with 
the statement of the case drawn up by the Tribunal Any opinion expressed by 
the High Court on the facts at the time of issuing the requisition under sub sec (2) 
does not bind the Bench hearing the reference and, further, that Bench may refuse 
to answer such of tho questions (framed by the Court when directing the Tribunal 
to make the reference) as are academic or irrelevant(25), or may reformulate the 
questions(l) J 


(18) Craddock v Zero Finance Co Ltd 
27 T C 2G7 277 (H L ) 

(29) Goundram Bros Ltd v C J T 
1946 I T R 764 774 Board of Reienue y 
Bamanathan Chettiar I I T C 244 246/7 

(20) C I T y \ \sueshuar Singh 1939 
ITR 536 554/5 

(21) See the cases cited in the last two 
foot notes 

(22) ThnLamji Jtuan Das v C l T 

1 ITC 406 GoLal Chand Jagan Bath Y 
C I T 2 I T C 180 BamaLnshna Ramnalh 
v C / T 4ITC 171 Khemchand Itamdas 
▼ C J T 1934 ITR 216 affirmed 1938 
ITR 414 (PC) Tribune Trust v C I T 
1944 ITR 370 378 reversed on another 
point 1948 I T R 214 (P C ) Jesraj J,uan 
ram y C J T [19u3] 24 IT R 245 & C 

left the point open in C 1 T v Anna 
chatam Chdtiar [19o3] 23 I T R ISO 190 

(23) Chatnrup Sampatram v CIT [1951] 
20ITR 484 4J6 affirmed,[19 j3]24 IT R 


481 (SC) CI T v Diana Engineering Co 
[1953] 24 I T R 613 Khusiram Murarilal y 
C IT [1954] 251 T R 572 676 7 Bisheshwat 
Singh v CIT [19j5J 27 I T R 376 3S5 6 
Ckotanagpur Banking Assn Ltd v C l T 
[1956] 29 ITR 150 

(24) Gurmulh Singh y C I T 1644 
ITR 393 (FB) „ 

(2») Jesraj Jtuanram Y G I T [1953] 
24 I T R 245 Gurmulh Singh v C I * 
1944 ITR 393 (F B ) See also ThnLamji 
Jtuan Das v Cl T IITC 406 Jcthabhai 
Htrjt d Co v G I T 1949 ITR 533 and 
C 1 T y Ranchi Electric Supply Co Ltd 
[1954] 26 IT R 89 where the High Court 
required the Tribunal to raise certain ques 
tions but did not answer them or answered 
only some of them See further pod 
P So6 

(1) Ganga Ram BaXmoland v C / • 
1937 IT R 464 4S8 CITy Chengal 
r araya Chilly 2 LT C 14 
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The person at whose instance the reference is made has the right to be heard 
first,Though"special circumstances may justify departure from this rule{2) At the 
Hearing of the reference the assesses cannot be permitted to urge a point which is 
not covered by tho reference^) 

If tho High Court finds that the case stated is incomplete and does not set out 
all the material facts, the Court may send the case back to the Tribunal for making 
the necessary additions or alterations See ante under ‘ Sendmg the case back to 
Tribunal when case stated is incomplete,’ p 853 

New point or plea —If a point of law is implicit in or covered by the 
question referred by the Tribunal and no additional facts are necessary to support 
that point, it may be raised for the first tune before the Court notwithstanding 
that it wa3 not raised before or considered by the Tribunal(4) Liability to charge 
(la) or a claim to exemption from tax(5) may ho supported before the Court, on 
the facts found by tho Tribunal by reference to a statutory provision different 
from the one relied upon at the hearing before the Tribunal But a new point or 
plea which depends for its validity upon questions of fact which have not been 
investigated cannot, generally speaking, be raised for the first time before the 
Court(6) In any event, after a case has been remanded to the Tribunal and a 
supplementary statement of the case has been drawn up and is before the Court, 
a party cannot be allowed to raise a new question of fact at the late stage of the 
resumed hearmg of the referenced) 

Death of assessee pending reference proceedings or absence 
at the hearing —If during the pendency of the reference proceedings 
the assessee dies the proceedings may be continued by or against his 
legal representatives^) A reference does not abate by reason of failure to apply 
wit hin g inatydava_of the death to bring the legal representative s of the de ceased 
assessee on tho record(9)“~ITtho party at'who'se’Instance thifreference was made 
does not appear at the hearmg the High Court is not bound to answer the question 
referred and should not do so(10) But, according to the Calcutta High Court, 
such party cannot appear at the hearmg and be allowed to withdraw the reference 


Court can answer only the questions actually referred to it — 
Refraining questions —It IB clearly established by decisions of the Privy 
Council that the High Court can answer only those questions which are 


. J?) Cf C 1 T v Vxsalahahi Ach\ 1037 
V ® 448 452/3 C I T v Khemchand 
bamdtu 1933 ITR 309 314 Board of 
r)f nUe v Ra ™*nathan Chilly 1 I T C 37 
Valley Tea Co Lid v Sec of Stale 1 
64 and In re John <L Co 11TC 61 
(■>) Lachkman Dae Mthr Chand v 1 T 
Appellate Tribunal 1944 ITR 432 

4) C I T v Ogale Glass Worls Lid 
UJo4] 2* ITR 529 ^40-1 (SC) United 
Oommcrnal Bank Ltd v C 1 T [19*7] 32 
(SC) Seindia Steam Nan 
Saiion Co Ltd v C I T [19*4] 2G IT P 
C l T [19*41 
® 287 > 295 6 Tho observations 
}. ™ E p to the contrary in C X Tv 
Q7li lndM [1957] 31 ITR 545 
ai ? lfc 13 submitted incorrect 
t.\ a * Ismailta Grain Merchants ^l«sn 
,.. T 0 1 T [19*7] 31 IT R 433 
' * b I T v .Breach Candy Swimming 


Bath Trust [19*5] 27 I T R 279 

(6) Malik Damsaz Khan v C I T 1947 
IT R 445 449 (P C ) C I T v Ashalala 
Devi [19*1] 20 I T R 326 Beniram Moot 
chand v C I T [19*4] 25 ITR 287 
Mukherjee v C 1 T [1956] 30 ITR 
53* 

(7) Hassan Kassam v C I T 1948 
ITR 19 34 

(8) Maharajadhira] Kameshwar Singh 
of Dharbanga v C 1 T 4 IT C 283 on 
appeal 1933 ITR 91 (PC) In re Atsior* 
Lai Mahindi Lai 1941 ITR 193 In re 
Sudha Tarangmi Debt/a 1944 ITR 241 
Smith v Williams 8 T C 321 

(9) C I T v Varshani [19*3] 23 I T P 
163 

(10) M M J spa ham Ltd v C E P T 
[19*5] 27 ITR 188 

(10a) Karnam Industrial Bank Ltd v 
C I T [19*6] 30 IT R 10 
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S 66(5) actually referred to it, it cannot raise and answer new questions which have not 
been so referred(ll) If the Tribunal ha3 refused to refer under sub sec (1) a 
question of law which arises out of its order, then the proper course is for the Court 
to require the Tribunal under sub sec (2) to refer the same(12) The duty of the 
High Court under sub sec (5) is to decide the questions raised by the case referred 
to it by the Tribunal and it is for the Tribunal to state formally the questions which 
anse{13) But it is open to the High Court, without raising new and different 
questions to resettle or reframe the questions formulated by the Tribunal before 
answering them so as to brmg out the real issue between the parties(H) If tbe 
question m issue is whether certain income is liable to charge or entitled to exemp 
tiou from tax, and the question referred by the Tribunal contains a reference to a 
particular statutory provision, the High Court may reframe the question and 
uphold the charge or the claim to exemption on the facts found by the Tribunal, 
by reference to some other provision(15) 

The routine clause, ‘on the facts and in the circumstances of the case,’ which 
occurs m questions of law formulated for the Court s determination would not 
entitle the Court to deal with a question of law in respect of which there has 
been no application for reference^ 6) 

“ The High Court shall decide ”—Academic questions and 
other questions which need not be answered —Sub sec (5) provides 
that upon the hearing of the reference the High Court shall decide the questions 
of law raised by the case But this does not mean that it is the duty of the 
High Court to answer every question which is referred to it, irrespective of any 
other consideration _ 


(II) C I T v MaharajadhirajaKamesh 
uar Singh of Darbhanga 1933 ITR 94 107 
(PC) Rajendra Karayan Bhanja Deo v 
CIT 1940 ITR 495 (PC) National 
Mutual Life Assn of Australasia Lid v 
C I T 1936 ITR 44 53 (P C) Trustees 
Corpn [India) Ltd v C I T 4 IT C 378 
387 (P C) See also Chatturam Hor dram 
Ltd v C 1 T [1955] 27 ITR 709 718 
(S C ) Madanlal Dhamidharka v C I T 
1948 I T R 227 233 Beohar Singh y Cl T 
1948 ITR 433 Yoperam Bam Copal y 
C I T 1942 ITR 288 Gurmukh Singh 
v 0 I T 1944 ITR 393 (F B) Special 
Manager Court of Wards Majgauan Estate 
v C 1 T 1945 ITR 94 97 A auab A aim 
zish Ah Khan v C I T 1946 ITR 356 
I T Appellate Tribunal v Radha Madho 
Trust 1946 ITR 470 478 Sir Pateehwan 
Prasad Singh y C I T 1947 ITR 181 
183 Hira Mills Ltd y I T O 1946 ITR 
417 427 CIT y Arohasicami CheltiA Co 
19481 TR 404 411 Gopinath Bisicaihbar y 
CIT 19*0 ITR 970 Sahgram y CIT 
[1052] 21 IT R 533 and Ranla Mai Lajja 
Ram A Co v C I T [1953] 24 I T U 150 

(12) Via Pieeegoods Bauir Co Ltd v 
CIT 1947 ITU 319 323/4 reversed 
on another pomt by S C 19*0 ITR *16 
Madanlal Dhamidharla v Cl T 1918 
ITR 227 233 Beohar Singh y C I T 
1948 ITR 433 436 Ihra Mill* Ltd r 
I T O 19461T R 417 4-7 

(13) C J T r Maharajadhiraja Aames/i- 


t tar Singh of Darbhanga 1933 ITR 94 107 
(PC) 1 T Appellate Tribunal v 
Madho Trust 1940 I T R 470 478 
(14) Ear am Suadeshi IFeat»«0 
C E P T [I9o4] 26 ITR 765 (SCJ 
Ramchantar Ram Hanhaf Prasad y O * 
[1953] 23 ITR 301 Madanlal D™!?' 
dharka v C I T 1948 ITR 227 23J 
Jethabhai Birji A Co v C 1 T 19^9 ,» 

533 545 C Ag I T v Sultan Alt 
20 I T R 432 440 Assam Bengal lew 
Co v C I T [19*2] 21 IT R # 4*1 
affirmed by 8 C [1955] 27 1 1 B: ■» 
Calta a) Ud \ O l T " 

ITR 278 292 Beniram MoolchaM 
CIT [1954] 25 ITR 287 
Chumlal A Sons Ltd y C I T 
ITR 375 In re Jai Dayal Vadan 0op» 
1933 I T R 186 188 CIT v Acta r “J 
1938 ITR 255 261 Ganga Ram 
rnoland v CIT 1937 I T R 464 4&»i» 
C 1 T y Mehta 1 935 ITR 147 6 * * 
y Chengaharaya Chetty 2 ITC H 
Prasad Gupta v C I T 3 ITC 
Bhaguxili Prasad v Cl T 6 1 T C 
Mohammed Idrees Barry A Co V r 
[1957] 32 ITR 180 See also Cl t 
Tribune Trust 1948 ITR 214 219 ( p bJ 
(1*) C 1 T v Breach Candy 
Bath Trust [19*5} 27 ITU ->8 rT* 
Ismadta Gram Merchants A»m- 
CIT !19*7J 31 IT R 433 
(16) C I T v Arohasicami ChtUi d u 
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Any question of law winch is purely academic and the answer to which would S 66(5) 
have no bearing on any actual right or liability of the tax paj er, should not be 
answered by the High Court and should not in the first instance, be made the 
subject of a reference to the Court(17) The Court may not answer such a question 
even if the Court itself had under sec 66(2) directed the Tribunal to state a case 
on that question(18) Similarly, even if any question of law arises out of the 
order of the Tribunal and has been referred to the Court the Court would refuse to 
answer it if m the circumstances of the case the answer would not dispose of the 
real questions in issue between the parties(19) Likewise the Court would be 
entitled to refuse to answer a question referred to it if the question is unnecessary 
or irrelevant{20), or if it does not arise out of the order of the Tribunal(21) or if 
it is a question of fact and not of law(22), or if the Tribunal has stated the case on 
an appbcation which was time barred(23), or if the party at whose instance the 
reference was made does not appear at the heaung(24) 

Incompetent reference —The Madras High Court held m C I T v Setugan 
(25) that ‘if the Tribunal improperly or incorrectly makes a reference m 
violation of the provisions of the statute, this Court is capable of entertaining 
an objection to the statement of the case and, if it comes to the conclusion that it 
never should have been stated, this Court is not compelled to express an opinion 
npon the question referred”(1) This principle is now established by the judgment 
of the Supreme Court mCI Tv Arunackalam Chctliar( 2) where it was held that 
if the reference is incompetent, the High Court may decline to entertam it and 
jaay refuse to answer the questions raised(2o) See ante under ‘Reference only 
from order under sec 33(4) , p 839 


Costs of reference —Sub sec (6) provides that the costs of the refer 
ence shall be m the discretion of the Court The costs would normally follow the 
event, though the Court may depart from this rule in the special circumstances of 
& case(3) All submissions as to costs must be argued at the time of the hearing 
m the reference and before a final order is drawn up an application for review of 
he order as to costs cannot be entertained later(4) 


The High Court has power to deal with all the costs of and subsequent to the 
application^) In a proper case the Taxing Master is entitled to allow a party 
_ costa of obtaining proper legal advice and getting the reference application 


Narai/an Bhanja Deo 
g/Jj 9 o 1 , T R 495 < P C ) Noperam 1 

sS T, ° 1 T 1942 1 T R 233 Su> 

A D r, 9a f v C I T 1943 ITS 5 
AAtmji IU/j» a, v c I T 1945 II 
104S TT Dulab Singh d. Son* v C 1 
v n 99 Chatturam Ilorilratn i 

IIM T r [1954 1 25 I T R 326 
24 IT It ^ JiWinram v C I T (IS 

1 Das v C I 

GupVi n\ 410 Seo also Skua Pra 
row / r 3ITC 406 
lowi in^^ al 2 f G harnidharLa v 0 1 

hi' £iL 1 wj. CO ? trary v,ew taken 111 Mad 
227 l^ rIa v G 1 T 1943 IT 
/ •>! -Jo requires reconsideration 
C It To^t k, Gu!ab S,n 2 h «*■ Son* 
mi 3,W TR GO 83 
' G IT v Sevugan 1948 IT It. 59 


(24) Ispaham Ltd v C E P T [19oo] 
271 TR 183 Tamarind Product* v C I T 
[X956J30ITR 343 

(2o) 1948 ITR 59 63 

(1) The observations of the Bom H C 
suggesting the contrary in Madanlal Dhami 
dharla v G I T 1943 ITR 227 234 
236 233 are it is submitted incorrect 

(2) (L953] 23 I T R 180 189 

(2a) Deo Sharma v C I T [19o3] 23 
ITR 226 C I T t I dhngiri Gounder 
<L Bros [19o3] 24 I T R ICC Ramaticami 
CkelUar v C I T [19o0] 30 ITR 
281 

(3) Cf Boirtr* v Harding 3 T C 22 
and Bara Aumar Bhaiya v C IT 6ITC 
100 

(4) Bam Gopal Hoot Chand v C I T 
1ITC 416 

(5) Sir Chmnuhhai Madhoulal v C I T 
193SITR 14S 



856 


TIIB INDIAV INCOME TAX ACT 


S 66(5) actually referred to it, it cannot raise and answer now questions which have not 
been so referred(ll) If the Tribunal has refused to refer under sub sec jl) a 
question of law which arises out of its order, then tho proper courso is for the Court 
to require tho Tribunal under sub see (2) to refer the same(12) Tho duty of the 
High Court under sub sec (5) is to decido the questions raised by the case referred 
to it by tbo Tribunal and it is for tho Tribunal to state formally tho questions which 
anse{\3) But it is open to the High Court, without raising new and diSwtut 
questions, to resettle or reframe tho questions formulated by the Tribunal before 
answering them so as to bring out tho real issue between the partics(14) If the 
question in issue is whether certain incomo is liable to charge or entitled to exemp¬ 
tion from tax, and tbo question referred by tho Tribunal contains a reference to a 
particular statutory provision, tho High Court may reframo the question and 
uphold the charge or tho claim to exemption on tho facts found by the Tribunal 
by reference to some other provision(lG) 

The routine clause, on tho facts and m tho circumstances of the case,” which 
occurs in questions of law formulated for the Court’s determination, would not 
entitle the Court to deal with a question of law m respect of which there ha3 
been no application for rcfcrence(lG) 


“ The High Court shall decide ”—Academic questions and 
other questions which need not be answered —Sub sec (5) provides 
that upon the hearing of the reference the High Court shall decide the questions 
of law raised by the case But this doe3 not mean that it is the duty of the 
High Court to answer every question which is referred to it, irrespective of any 
other consideration ... 


(11) C 1 T v Maharajadhtraja Kamesh 
war Singh of Darbhanga 1933 I T It 94 107 
(PC) Rajendra Karayan Bhanja Deo v 
C I T 1940 IT It 495 (PC) Aalionat 
Mutual Life. Assn of Australasia Ltd v 
C I T 1936 IT It 44 63 (PC) Trustees 
Corpn [India) Ltd vC/T4ITC 378 
387 (P C) See also Chatturam Honlram 
Ltd v C I T [1955] 27 IT R 709 728 
(S C) Madanlal Dharntdharla v 0 1 T 
1948 I T R 227 233 Beohar Singh v CI T 
1948 I T R 433 A Optram Ram Gopal v 
C I T 1942 IT R 288 GurmuUi Singh 
v C I T 1944 1TB 393 (F B ) Special 
Manager Court of Wards Majgauan Estate 
v C I T 1945ITR 94 97 KauabKaua 
„»«A AU Khan '/CIT 1946 ITR 358 
I T Appellate Tribunal v Radha Madho 
Trust 1946 ITR 470 478 Sir Paitshwarx 
Prasad Singh v C 1 T 1947 ITR 181 
183 Dira Mills Ltd v 1 T O 1946 ITR 
417 427 C I T v Arokiasuami Chetti d Co 
1948 ITR 404 411 Gopinath Bisuambar v 
C IT 1950 ITR 976 Salt gram v CIT 
£1952] 21 I T R 533 and Banka Mai Lajja 
Rom * Co v CIT [1953] 24 IT R 150 

(12) Lew Piece goods Bauir Co Ltd v 
CIT 1947 ITR 319 323/4 reversed 
on another point by S C 19t>0 ITR 516 
Madanlal Dhamidharla v C I T 1948 
ITR 227 233 Beohar Singh v C I T 
1948 ITR 433 436 Htra Mills Ltd v 
I T O 1946ITR 417 427 

(13) CIT'/ Maharajadhtraja Kamesh- 


uar Singh of Darbhanga 1933 ITR M 
(PC) 1 T Appellate Tribunal v R<td M 
Madho Trust 1946 I T R 470 478 

(14) Karain Swadeshi Mr eaujV ■*,. 
C E P T [1954] 26 ITR 765 (SC) 
Ramchantar Ram Harxhar Prasad v O 
[1953] 23 ITR 301 Madanlal 
dharU t C I T 1948 ITR 227 233 
Jelhahhax Hint d Co v C I T ^® flQ n 
533 545 C Ag 1 T v SuUan 

20 ITR 432 440 Assam Bengal Gen* 
Co v C I T [1952] 21 ITR 38 
affirmed by S C [1955] 21 IT*- ", 
Caltex [iJia) Ltd v C I T * 

ITR 278 292 Bentram Moolcfna 
CIT [1954] 25 ITR 287 r f_«K 
Chunilal d Sons Ltd v C I T [19 J . 
ITR 375 In re Jat DayalJIada i» W 
1933 IT R 186 188 C I T * ****£ 
1938 ITR 255 261 

moland v CIT 1937 I T R 464 488/9 

C I T v Mehta 1935 I IB» 7 U C 
v Chengaliaraya Chelty 21 I TCi > 

Pra.ad Oup/a v C I/*'' 1 , ^ 
Bhaguah Prasad v C I 2V® / T 

Mohammed Idrete Barry d Co v v 
[1957] 32 ITR 180 See'also 
Tribune Trust 1948 ITR 2J4 219 (PR> 

(15) C 7 T v Breach Candy Swimmi^ 

Bath Trust [19o5] 27 ITR -79 P, T 
Ismaiha Grain Merchants Assn 
CIT [1957)31 ITR 433 . Co 

(16) C I T v Arokiasu-amt One*" 

1948 ITR 404 411 
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Any question of law winch 13 purely academic and the answer to which would S 66(5) 
have no bearing on an) actual right or liabiht) of tho tax payer, should not bo 
answered by the High Court, and should not in the first instance, be made the 
subject of a reference to tho Court(17) Tho Court may not answer such a question 
even if tho Court itself had under sec 66(2) directed tho Tribunal to state a case 
on that question(18) Similarly, even if any question of law arises out of tho 
order of tho Tribunal and has been referred to tho Court, the Court would refuse to 
answer it if in tho circumstances of tho case tho answer would not dispose of the 
real questions in issue between tho parties(19) Likewise, the Court would bo 
entitled to refuse to answer a question referred to it if tho question is unnecessary 
or irrelevant(20), or if it does not arise out of tho order of the Tnbunal(21), or if 
it 13 a question of fact and not of law(22), or if tho Tribunal has stated the case on 
an application which was time barred(23) or if the party at whoso instance the 
reference was mado docs not appear at tho heanng(24) 

Incompetent reference —The Madras High Court held in C I T v Sevugan 
(25) that "if the Tribunal improperly or incorrectly makes a reference in 
violation of tho provisions of the statute, this Court is capable of entertaining 
an objection to the statement of tho case and, if it comes to tho conclusion that it 
never should have been stated, this Court is not compelled to express an opinion 
upon the question referred’ (1) This principle is now established by the judgment 
of the Supreme Court in C I T v Arunachalam Chetliar(2) where it was held that 
if tho reference is incompetent, the High Court may decline to entertain it and 
Way refuse to answer tho questions raised(2o) See ante under "Reference only 
from order under sec 33(4)’,p 839 


Costs of reference —Sub sec (6) provides that the costs of the refer 
ence shall be m tho discretion of tho Court The costs would normally follow the 
event, though the Court may depart from this rule in the special circumstances of 
a case(3) All submissions as to costs must be argued at the time of the hearing 
of the reference and before a final order is drawn up an application for review of 
ae order as to costs cannot be entertained later(4) 


The High Court has power to deal with all the costs of and subsequent to tho 
applieation(5) In a proper case the Taxing Master is entitled to allow a party 
_ CQS ^ 3 of o btaining proper legal advice and getting tho reference application 

C ^ aTa yan Blianja Deo v 

GoZ l 9i 2 7 £ 495 < P 0 ) Noperam Earn 

sZl n, C 1 1942 I T R 288 Sur P al 

Kk!L D iS a , r V G 1 T 1943 ITR 549 
4°1 * C I T 1945 IT R 

1948 Slngh * Sons v 0 I T 

v C GluMwa m Honlram Ltd 

RJ T , ri9o4]25ITR 326 
24ITR 245 J JlWanram y GIT [1953] 

1 PSp Jluan Das y C I T 

Gunia „ r? 9 , 440 See also SAita Prasad 

& SI T, 3ITC 4 °« 

19481T n%27 a 2$ laTnidharLa V G 1 T 

A™,V 0 ? trar r v,ew m Madan 
227 2 30 9« a v C 1 T 1948 ITR 
(2‘ > 1 nr. S , re 'B lu 'es reconsideration 

1 ° 1 T T Stvvgan 1948 IT R 59 


(24) Jepahant Ltd v C E P T [19oo] 
27ITR 188 Tamarnnd Products y C I T 
[A9o6] 30 I T R 348 

(25) 1948 ITR 59 68 

(1) The observations of the Bom H C 
suggesting the contrary in Madanlal Dharm 
dkarla \ C I T 1948 ITR 227 234 
236 238 are it is submitted incorrect 

(2) [19o3] 23 I T R 180 189 

(2a) Deo Sharma v 0 I T [19*3] 23 
ITR 226 C I T y \tUingm Gounder 
d. Bros [19*3] 24 IT R 1C6 Eamaswami 
Chtlltar v 0 I T [19o6] 30 ITR 
2S1 

(3) Cf Boners v Harding 3 TC 2- 

and Bara Kumar Bhaiya v GI T 6 LT C 
190 _ T _ 

(4) Earn Gopal Moot Chand y C I T 

IITC 416 , _ . _ 

(*) Sir Chinnubhai Madhoidal Y V I T 
1938 ITR 148 
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66(5) actually referred to it, it cannot raise and answer new questions which have not 
been so refcrred(ll) If the Tribunal has refused to refer under sub sec (I) a 
question of law which arises out of its order, then the proper course is for tho Court 
to require the Tribunal under sub sec (2) to refer tho same (12) Tho duty of the 
High Court under sub sec (5) is to decide tho questions raised by the case referred 
to it by the Tribunal and it is for tho Tribunal to state formally the questions which 
anse(13) But it is open to the High Court, without raising new and different 
questions, to resettle or xeframe the questions formulated by tho Tribunal before 
answering them, so as to bring out tho real issue between tho partics(l4) If the 
question m issue is whether certain income is liable to charge or entitled to exemp 
tion from tax, and tho question referred by tho Tribunal contains a reference to a 
particular statutory provision tho High Court may reframo tho question and 
uphold the charge or the claim to exemption on tho facts found by the Tribunal 
by reference to some other provision(15) 

The routine clause, "on tho facts and m the circumstances of the ca*e, * which 
occurs in questions of law formulated for the Court a determination would not 
entitle the Court to deal with a question of law in respect of which there has 
been no application for reference{16) 


" The High Court shall decide ”—Academic questions and 
other questions which need not be answered —Sub sec (5) provides 
that upon the hearing of the reference the High Court shall decide the questions 
of law raised by the case But this does not mean that it is the duty of the 
High Court to answer every question which is referred to it, irrespective of any 
other consideration 


(11) G I T v Maharajadhiraja Kamesh 
t car Singh of Darbhanga 1933 ITR 94 107 
(PC) Ragendra Narayan Bhanga Deo v 
C I T 1940 ITR 495 (PC) National 
Mutual Life. Assn of Australasia Lid v 
C I T 1936 ITR 44 63 (P C) Trustees 
Cvrpn (Iwfco)-Lid v C I T 4 IT C 378 
387 (P C) See also Chatturam Honlram 
Ltd v G I T [1955] 27 IT R 709 718 
(S C) Madanlal Dhamxdharka v C l T 
1948 ITR 227 233 Beohar Singh v C1 T 
1948 ITR 433 A operam Ram Gopal v 
C I T 1942 ITR 288 Gurmukh Singh 
v C I T 1944 ITR 393 (IB) Special 
Manager Court of Wards Majgauan Estate 
v C I T 19451 TR 94 97 Nauab Ratio 
Zish All Khan v C 1 T 1946 ITR 356 
/ T Appellate Tribunal v Radha Madho 
Trust 1946 ITR 470 478 Sir Pateshwan 
Prasad Singh v C 1 T 1947 ITR 181 
183 Btra Mills Ltd v I T O 1946 ITR 
417 427 CI T v Aroktasuami Chetti <t Co 
19481 TR 404 411 Qopinalh Btswambar v 
C IT 1950 ITR 976 Sahgram v CIT 
[19„2] 21 IT R 633 and Banka Mai Lajja 
Ram A Co v C IT [1953] 24 ITR 150 
(12) hew Ptecegoods Ba^ar Co Ltd v 
C I T 1947 ITR 319 323/4 reversed 
on another point by S C 1950 ITR 516 
Madanlal Dharnidharla v C I T 1948 
ITR 227 233 Beohar Singh v C 1 T 
1948 ITR 433 436 Hxra Mills Ltd v 
I T O 1946 ITR 417 427 


uar Singh of Darbhanga 1933 I T R 94 107 
(PC) IT Appellate Tribunal v Radha 
Madho Trust 1946 ITR 470 478 

(14) "Varan* Swadeshi Weaving Mills v 
G E P T [)9a4] 26 I T R 76^ (S C ) 
Ramchantar Ram Hanhar Prasad v C I T 
IV353} 23 ITR 361 Afodcmlal Bharat 
dharka v G I T 1948 ITR 227 233 
Jcthabhat Utrjt A. Co v C I T 19491 TR 
633 545 C Aq I T v Sultan Ah [1951] 
20 IT R 432 440 Assam Bengal Cement 
Co v C I T [19o2] 21 IT R 38 44/5 
affirmed by S C [1955] 27 IT R 34 
CaUex (India) Ltd v C 1 T [1952] 21 
ITR 278 292 Bentram Moolchand v 
C I T [1954] 25 ITR 287 ManeUal 
Chumlal A. Sons Ltd v C I T [1953] 24 
ITR 375 In re Jai Dayal Madan Oopal 
1933 IT R 180 188 C I T v Achrvlal 
1938 ITR 255 261 Ganga Ram Bal 
mokand v C I T 1937 ITR 464 488/9 
C I T v Mehta 1935 ITR 147 C I T 
v Chengoharayo Cketty 2 IT C 14 Shiva 
Prasad Gupta v C 1 T 3 IT C 408 
Bhagicati Prasad v C I T 6 IT C 105 
Mohammed Idrees Barry A Go v C I T 
[19571 32 ITR 180 See also C IT v 
Tribune Trust 1948 I T R 214 219 (P C) 

(15) C I T v Breach Candy Stumming 
Bath Trust [19do] 27 ITR 279 293-4 
Ismailta Gram Merchants Assn Ltd v 
C I T [1957] 31 IT R 433 

(16) C I T v Aroktaswami Chetti A Co 
iQifliTR, 404 411 




ACADEMIC QUESTIONS 


857 


Any question of law which is purely academic and the answer to which would S 66(1 
have no bearing on any actual right or liability of the tax pa} er, should not ho 
answered by tho High Court, and should not, in the first instance be made the 
subject of a reference to the Court(17) Tho Court may not answer such a question 
even if the Court itself had under sec 66(2) directed the Tribunal to state a case 
on that question(18) Similarly, even if any question o! law arises out of the 
order of tho Tribunal and has been referred to the Court, tho Court would refuse to 
answer it if m the circumstances of the case tho answer would not dispose of the 
real questions in issue between tho parties(19) Likewise, the Court would bo 
entitled to refuse to answer a question referred to it if tho question is unnecessary 
or irrelevant(20), or if it does not anso out of tho order of the Tribunal(21), or if 
it is a question of fact and not of law(22), or if the Tribunal has stated tho case on 
an application which was time barred(23) or if the party at whose instance tho 
reference was mado does not appear at tho hearmg(24) 

Incompetent reference —The Madras High Court held m C I T v Setugan 
(25) that “if tho Tribunal improperly or incorrectly makes a reference m 
violation of the provisions of the statute, this Court is capablo of entertaining 
an objection to the statement of the case and, if it comes to the conclusion that it 
never should have been stated, this Court is not compelled to express an opinion 
upon the question referred“(1) This principle is now established by the judgment 
of the Supreme Court in C I Tv Arunachalam Ckelhar(2) whero it was held that 
if tho reference is incompetent, the High Court may declme to entertain it and 
may refuse to answer the questions raised(2a) See ante under “Reference only 
from order under see 33(4) ”, p 839 


Costs of reference —Sub sec (6) provides that tho costs of tho refer¬ 
ence shall be in the discretion of the Court The costs would normally follow tho 
e\ent, though the Court may depart from this rulo m the special circumstances of 
a case(3) All submissions as to costs must be argued at the tune of the hearing 
of tho reference and beforo a final order is drawn up an application for review of 
the order as to costs cannot bo entertained iater(4) 


The High Court has power to deal with all tho costs of and subsequent to tho 
application^) In a proper case the Taxing Master is entitled to allow a party 
tho costs of obtaining proper legal advice and getting the reference application 


(17) Rajendra Narayan Bhanja Deo v 
GIT 10401TR 405 (P C) Noperam Ram 
Gopal v C I T 1942 ITR 288 Surpat 
Singh Dugar v C I T 1943 ITB 540 
Khemji Watji dr Co y G I T 1945 ITB 
421 Mxinshi Gulab Singh «t Sons v C I T 
1040ITR CO 83 ChaUuram Ilonlram Lid 
v C I T [19o4] 25 IT B 320 

(18) Jesraj Juranram v C I T [1953] 
24ITB 245 

(19) TArikiwyi Jxwan Das v C I T 
1 IT C 400 410 Sco also Shiva Prasad 
Gvpla v C I T 3ITC400 

(20) Madanlal DharntdharLa v C J T 
1948 ITB 227 230 

(21) Tho contrary view taken m Madan 
lal DhanudkarU v G I T 1948 ITB 
227 230 238 requires reconsideration 

(22) Mumhi Gulab Singh <6 Sons v 
G I T 1040 ITB 00 83 

(23) C IT v Stngao 1918 IT B 59 


(24) Ispaham Ltd v C E P T [I9u5] 
27 IT R 188 Tamarind Products v C I T 
[19o6] 30 IT R 348 

(25) 1948 ITR 69, 68 

(1) Tho observations of tho Bom IIC 
suggesting tho contrary in Madanlal Dharm 
dkarla v C I T 1948 ITB 227 234 
230 233 aro it is submitted, incorrect 

(2) [1953] 23 ITR 180 189 

(2a) Deo Sharma r G I T [19o3] 23 
ITR 226 C I T v Vtllingin Gounder 
it Bros [12o3] 24 T T It ICO Ramaswami 
ChcUiar v C I T [19o0] 30 LTR 
281 1 J 

(3) Cf Bowers v Uarding 3 TC 22 
and Bara Kumar Bhaiya v G IT 0 LT C 
190 

(4) Ram Gopal Moot Chand v C I T 
1ITC 410 

(5) Sir Chmnubhai Madhowlal v GIT 
1938 ITR 148 
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5 66(5) actually referred to it, it cannot raise and answer new questions which have not 
been so referred(ll) If the Tribunal has refused to refer under sub sec (1) a 
question of law which arises out of its order, then the proper course is for the Court 
to require the Tribunal under sub sec (2) to refer the same(12) The duty of the 
High Court under sub sec (5) is to decide the questions raised by the case referred 
to it by the Tribunal and it is for the Tribunal to state formally the questions which 
anse(l3) But it is open to the High Court, without raising new and different 
questions, to resettle or reframe the questions formulated by the Tribunal before 
answering them so as to bring out the real issue between the parties(14) If the 
question m issue is whether certain income is liable to charge or entitled to exemp 
tion from tax, and the question referred by the Tribunal contains a reference to a 
particular statutory provision the High Court may reframe the question and 
uphold the charge or the claim to exemption on the facts found by the Tribunal, 
by reference to some other provision(15) 

The routine clause, “on the facts and in the circumstances of the case,” which 
occurs m questions of law formulated for the Court s determination would not 
entitle the Court to deal with a question of law in respect of which there has 
been no application for reference(16) 


“ The High Court shall decide ”—Academic questions and 
other questions which need not be answered —Sub sec (5) provides 
that upon the hearing of the reference the High Court shall decide the questions 
of law raised by the case But this does not mean that it is the duty of the 
High Court to answer every question which is referred to it, irrespective of any 
other consideration 


(11) C I T v Maharajadhiraja Kamesh 
uar Singh of Darbhanga 1933 I T R 94 107 
(PC) Rajendra A arayan Bhanja Deo v 
Cl? 1940 I T R 495 (P C ) National 
Mutual Life Assn of Australasia Ltd v 
CIT 1936 IT R 44 53 (P C ) Trustees 
Corpn (India) Ltd y C I T 4ITC378 
387 (PC) Sea also Chalturam Honlram 
Ltd v C I T [195*,] 27 IT R 709 718 
(SC) Madanlal Dhamidharka v C I T 
1948 I T R 227 233 Beohar Singh v C IT 
1948 1TR 433 Noperam Ram Oopal y 
C J f 1942 IT R 288 Gurmulh Singh 
v C I T 1944 I T R 393 (F B ) Special 
Manager Court of Wards Majgawan Estate 
y C I T 19451TR 94 97 Nawab hau.a 
zish All Khan v C I T 1940 I T R 3„6 
/ T Appellate Tribunal y Radha Madho 
Trust 1946 I T R 470 478 Sir Pateshxcan 
Prasad Singh y C I T 1947 IT R 181 
183 Bxra Mills Ltd y I T O 1946 ITR 
417 427 GIT v Arohaswami Cketii d. Co 
19181 TR 404 411 Gopinath Biswambar v 
C IT 19*>0 IT R 976 Sahgram v C IT 
[1952] 21 IT R 533 and Banka Mai Lajja 
Ram A Co v C IT [19*,3]24ITR 1«0 

(12) A cm Piecegoods Ba~ar Co Ltd v 
C I T 1947 ITR 319 323/4 reversed 
on another point by S C 19*>0 ITR *,16 
Madanlal Dhamidharka v C 1 T 1948 
ITR 227 233 Beohar Singh y C I T 
1948 ITR 433 436 Ihra Mills Ltd y 
1 T 0 1946 ITR 417 427 

(13) C I T y Maharajadhtraja Kamesh 


uar Singh of Darbhanga 1933 ITR 94 107 
(PC) IT Appellate Tribunal y Radha 
Madho Trust 1946 ITR 470 478 

(14) Naram Swadeshi Weaving Mills v 
C E P T [1954] 26 IT R 765 (S C) 
Ramchantar Ram Hanhar Prasad v C I T 
[1953] 23 ITR 301 Madanlal Dharm 
dharka v C I T 1948 ITR 227 233 
Jethabhai Uirji d, Co v C I T 19491 TR 
533 545 C Ag I T y Sultan All [1951] 
20 I T R 432 440 Assam Bengal Cement 
Co y C I T [19*>2] 21 IT R 38 44/5 
affirmed by S C [1955] 27 ITR 34 
Caltex (India) Ltd v C I T [1952] 21 
ITR 278 292 Bemram Moolchand v 
C I T [1954] 2*, ITR 287 Manellal 
Chumlal d. Sons Ltd y C I T [1953] 24 
ITR 375 In re Jai Dayal Madan Oopal 
1933 ITR 186 188 C I T v Achrulal 
1938 ITR 255 261 Ganga Ram Bal 
mo Land y C I T 1937 I T R 464 488/9 
CITy Mehta 1935 I T R 147 C 1 T 
y Chengaharaya Chetty 2 IT C 14 Shiva 
Prasad Gupta v C I T 3ITC 406 
Bhagirah Prasad v C I T 6 ITC 105 
Mohammed Idrtts Barry <1 Co v C I T 
[19o7] 32 ITR 180 See also CIT r 
Tribune Trust 1948 ITR 214 219 (P C) 

(15) CITy Breach Candy Swimming 
Bath Trust [19cm] 27 ITR >79 293 4 
Ismaiha Gram Merchants Assn Ltd v 


CIT [19*,7] 31 IT R 433 
(16) CITy Arokiaswami Cheiii d. 
1948 ITR 404 411 
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Any question of law wluch is purely academic and the answer to which would S 
have no bearing on. any actual right or liability of tho tax paj er, should not be 
answered by the High Court, and should not, in the first instance, be made the 
subject of a reference to the Court{17) The Court may not answer such a question 
even if the Court itself had under sec 66(2) directed the Tribunal to state a case 
on that question(18) Similarly, even if any question of law arises out of the 
order of the Tribunal and has been referred to tho Court, the Court would refuse to 
answer it if in the circumstances of the case the answer would not dispose of the 
real questions in issue between the parties(19) Likewise, the Court would be 
entitled to refuse to answer a question referred to it if tho question is unnecessary 
or irrclevant(20), or if it dpes not anso out of the order of the Tribunal(21), or if 
it is a question of fact and not of law(22), or if tho Tribunal has stated the case on 
an application which was time barred(23), or if the party at whoso instance the 
reference was made does not appear at tho hearmg(24) 

Incompetent reference —The Madras High Court held m C I T v Setugan 
(25) that ‘ if tho Tribunal improperly or incorrectly makes a reference in 
violation of the provisions of the statute, this Court is capable of entertaining 
an objection to the statement of the case and, if it comes to the conclusion that it 
never should have been stated, this Court is not compelled to express an opinion 
upon the question referred”(l) This principle is now established by the judgment 
of the Supreme Court in C I Tv Arunachalam Chettiar(2) whero it was held that 
if the reference is incompetent, tho High Court may decline to entertain it and 
may refuse to answer the questions raised(2o) See ante under ‘ Reference only 
from order under sec 33(4)”, p 839 


Costs of reference —Sub sec (6) provides that the costs of the refer¬ 
ence shall be m the discretion of the Court The costs would normally follow the 
event, though the Court may depart from this rule in the special circumstances of 
a case(3) All submissions as to costs must be argued at the time of the hearmg 
of the reference and before a final order is drawn up an application for review of 
the. Qrdat as. to aosta c/mwat 


The High Court has power to deal with all tho costs of and subsequent to the 
application^) In a proper case the Taxing Master is entitled to allow a party 
the costs of obtaining proper legal advice and getting the reference application 


{17) Rajendra Karayan Bhanja Deo v 
CIT 1940ITR 49., (PC) Noperam Ram 
Gopal v G I T 1942 ITR 288 Surpat 
Singh Dugar v C I T 1943 ITR 549 
Rhtmji J)a/ji <6 Co v C I T 1945 ITR 
421 Hunshi Gulab Singh di Sons v C 1 T 
1940 ITR 60 83 Chatluram Honlram Ltd 
v G I T [I9o4] 25 IT R 326 

(18) Jesraj Jttcanram v CIT [1953] 
24ITR 245 

{19) Thnlamji Jncan Das v G I T 
1 ITC 406 410 Seo also Shna Prasad 
Gupta v C / f 3ITC 406 

(20) Madanlal DhamidharLa r C I T 
1948ITR 227 23G 

(21) The contrary view taken in Madan 
lal DhamidharLa y O I T 1948 ITR 
227 230 238 requires reconsideration 

(-2) Mvnsht Gulab Singh <L- Sons v 
CIT 1940ITR 60 83 

(23) GIT v Sevugan 1948 ITR 69 


(24) Ispaham Ltd v C E P T [1955] 
27 ITR 188 Tamarind Products v GIT 
[l9o6] 30 I T R 348 

(25) 1948 ITR 69 68 

(1) The observations of tha Bom H C 
suggesting tho contrary in Madanlal Dharnt 
dkarla v C I T 1948 ITR 227 234 
230 238 are it 13 submitted incorrect 

(2) [1953] 23 IT R 180 189 

(2a) Deo Sharma y G I T [19,,3] 23 
ITR 226 C I T y VeUingiri Gounder 
d. Bros [1953] 24 ITR 166 Ramaswamt 
CheUiar v CIT [19o6] 30 ITR 
281 

(3) Cf Boaers y Harding 3 TC 22 
and Bara Kumar Bkaxya y CIT 6ITC 
190 

(4) Ram Gopal Moot Chard v C I T 
11 TC 410 

(5) Sir Chinnubhai Madhowlal y C I T 
1938 ITR 143 
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S 66(7) settled by counsel it being entirely in tbe discretion of the Taxing Master to decide 
whether the case is of sufficient difficulty to justify the awarding of such costs(6) 

Fee of Rs 100 —The amount of Rs 100 paid as a fee with the reference applica 
tion under sub sec (1) is part of the costs of the reference Therefore when the 
High Court aw ards costs to the assessee against the Commissioner without making 
any reservation, the fee of Rs 100 must be deemed to be included m the order as to 
costs and thus the successful assessee would be entitled in effect to a refund of 
the f ec(7) 

Similarly, where the costs are awarded to the Commissioner, the Court may m 
its discretion order that the costs should he “less Rs 100” if the Court feels that 
m the particular circumstances of the case the fee of Rs 100 should be taken into 
account(8) But unless such a special order is made the assessee would not be 
entitled to have the fee of Rs 100 set off against the taxed costs payable to the 
Commissioner^) 

As to the costs of application to the High Court under sub sec (2) for an order 
directing the Tribunal to state a case, see ante under “Costs of application, ’ p 846 

Drawing up of decree —After the High Court pronounces judgment on the 
reference a formal decree may be drawn up showing inter aha how the costs in the 
case ha\ e been dealt with(10) 


Disposal of the case conformably to High Court’s decision —After 
a reference has been answered by the High Court, it is the duty of the Tribunal 
under sub sec (5) to pass such an order as is necessary to dispose of the case con 
formably to the judgment(ll) Such an order would be passed under section 33(4) 
read with this sub section(llo) and the Tribunal cannot thereafter review or revise 
its own order(12) 

Under the provisions of this sub section, the High Court’s judgment as a whole 
is binding between the parties in the particular case If the judgment expounds 
a wrong construction of the Act an appeal against it is open and there is no other 
procedure by which it can be corrected(13) But the Income tax authorities are 
not obliged to discontinue all proceedings against the assessee after the judgment 
is deli\ ered by the High Court If any other proceedings are open to the authorities 
—e g re assessment proceedings under sec 34—the authorities would be entitled 
to adopt such proceedings against the assessee(14) 


Sub-sec (7) Stay of recovery and refund of tax —This sub section 
provides that income tax is payable notwithstanding the pendency of a reference 
in the High Court The Andhra High Court has held that despite this sub section 


(6) Ibid 

(7) C I T v Gopal latjnath Manohar 
19a6 ITR 417 Radhey Lai Balmuland 
v Cl T 4ITC 454 Lachman Das Babu 
Ram v C I T 1933 ITR 275 Alaga 
nanda Mudahar y C I T 1940 ITR 69 
Mohammad Mohsm Maula BaUish y CI T 
1940 ITR 247 C 1 T y Milne 1934 
ITR 23 C1T v Central Popular Asses 
Co Ltd 1939 ITR 556 Radha Ruken A. 
Sons v C I T 3ITC 73 76 

(8) Sir Chmnubhai Madhoulal v C IT 
1933 ITR H8 U C 1 T v Gopal 
} annath Manohar 1936 ITR 417 419 
C1 T v Jiatrai 1937 ITR 527 

(9) C1 T v Central Popular Assee Co 
Ltd 1939 ITR bee also C I T r 


Gangaram Kanayalal d. Co 1940 ITR 421 
432 

(10) C I T v Maharajadhiraja hame 
shuar Singh of Darbhanga 1933 ITR 94 
112 (PC) 

(11) See C1 T v Bombay Trust Corpn 
Ltd 1936 ITR 323 334 (P C) and Basant 
Raiy CIT 5ITC 411 

(Ilo) I T Appellate Tribunal y 3 C 
Camballa <t Co Ltd [1956} 29 ITR 
118 

(12) Bombay Mutual Life Assce Society 
Ltd v A V Shah [195o] Bom (Unrep ) 

(13) C IT y Tekn Garhwal State 1934 
ITR 1 8 (PC) 

(14) C 1 T y Bombay Trust Corpn 
Ltd 1936 ITR 323 (PC) 
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the High Court has the power under sec 151 of the Code of Civil Procedure and Ss 
Article 227 of the Constitution to order stay of reco\ery proceedings pending the 66-64 
disposal of a reference(14o) It is submitted that the ground of the decision is 
incorrect so far as sec 101 of the Code of Civil Procedure is concerned, and except 
in rare cases the Court would not exercise its powers under Article 227 of the Consti 
tution to order stay of reco\ ery when sec 66(7) of this Act in terms provides that 
tax shall be payable despite the pendency of a reference If the amount of the 
assessment is reduced as a result of the High Court's decision on the reference the 
amount overpaid must be refunded to the assessee The assesses is also entitled to 
such interest as the Commissioner may allow on the amount so refunded (Proviso 
to sub sec (7)) The Commissioner's discretion must be exercised reasonably(146) 

It is not open to the Department, while making the refund, to impose a condi 
tion that the assessee should give security for payment of the amount in case a fresh 
asse^ment is made or an appeal to the Supremo Court is successful The Depart 
ment would be acting illegally if it demanded any hind of security as a condition for 
refunding the tax(16) If the Commissioner desires to appeal to the Supreme Court 
and to withhold payment of tho refund until the disposal of the appeal to the 
Supreme Court, the proper course for him is to apply to the High Court under the 
Proviso to sub sec (7) for an order authorising the postponement of payment of 
such refund 

If the Revenue fails to make a refund of the tax overpaid, in terms of the 
Proviso to sub sec (7), the assessee may apply for a writ, order or direction under 
Art 226 of tho Constitution to compel the payment of such refund(16) 

Review —An application for review of a judgment passed in a reference 
under this section is not maintainable, for the Court which determines the questions 
referred under this section does not act as a Civil Court so as to attract the provisions 
of tho Code of Civil Procedure(17) See further, ante under ‘Advisory jurisdiction 
of tho High Court, * p 840 

Appeal to Supreme Court —See post under sec C6A 

66A (I) When any case has been referred to the High 

. Court under section 66, it shall be heard by a 
/’LA 1 ' 1 * -Dench of not less than two Judges of the High 

Court* anil ajpcal ta - 1 . .. t - - - ,9 

thesupremaceSt'* *° ^ our fc» and shall be decided in accordance with the 
opinion of such Judges or of the majority (if any) 

of such Judges 

Provided that where there is no such majority, the Judges shall 
state tho point of law upon which they differ, and the case shall then 
be heard upon that point only by one or more of the other Judges of 
tho High Court, and such point shall be decided according to the 
opinion of tho majority of the Judges who have heard the case, 
including those who first heard it 

3J>) 


(2) An appeal shall lie to the Supreme Court from any judg- 
nienfc of the High Court delivered on a reference made under section 

’'erayana Hao v C I T (16) C I T v Bombay Tru*t Corpn. 

niM r T , 222 . „ Ltd 1038 ITR 323 (V C } u obsolete on 

n > i Pur * a Ltd v C J T Uu* jxjint 

1 3 V ) K 003 (17) Xathurada* v C / T 1940 IT R 

lA IMG 11 if 323 ^ *** VitcET *** Aa7yan T C 1 * 



860 


TIIE INDIAN INCOME TAX ACT 


66A go m any case winch the High Court certifies to he a fit one for appeal 
to the Supreme Court 

/ (3) The provisions of the Code of Civil Procedure, 1908 

/ (V of 1908), relating to appeals to the Supreme Court shall, so far 
I as may he, apply m the case of appeals under this section in like 
I manner as they apply m the case of appeals from decrees of a High 
I Court 

I Provided that nothing m this sub section shall be deemed 

to affect the provisions of sub section (5) or sub section (7) of 
1_section 66 


f Provided further that the High Court may, on petition made 
/ for the execution of the order of the Supreme Court in respect of any 
I costs awarded thereby, transmit the order for execution to any 
V^Court subordinate to the High Court 

(4) Where the judgment of the High Court is varied or reversed 
Jiy m appeal under this section, effect shall be given to the order of the 
' Supreme Court in the manner provided in sub sections (5) and (7) 
of section 66 in the case of a judgment of the High Court 


Sub-sec (1) Amendment —This subsection was amended by the 
Indian Income tax (Amendment) Act, 1953, with effect from the 1st April, 1952 
Prior to its amendment the sub section had stood as follows 


(1) When any case has been referred to the High Court under section 66, 
it shall be heard by a Bench of not less than two Judges of the High Court 
and in respect of Buch case the provisions of section 98 of the Code of Civil 
Procedure, 1908 (V of 1908) shall, so far a3 may be apply notwithstanding 
anything contained in the Letters Patent of any High Court established by 
Letters Patent or in any other law for the time being m force 

Reference to be heard by a Bench of at least two Judges — 

Sub sec (1) provides that every case referred under sec 66 should be heard 
by a Bench of at least two Judges of the High Court and should be decided 
in accordance with the opinion of such Judges or of the majority (if any) of such 
Judges If the Judges are equally divided the question on which there is the 
difference of judicial opinion may be referred to another Judge or to a larger Bench 
and the decision of the majority of the Judges would prevail 


Sub-secs (2) and (3) Appeal to Supreme Court from a 
judgment on reference —No appeal lies under Article 133 of the 
Constitution —This section provides for an appeal to the Supreme Court 
from any judgment of a High Court delivered on a reference made under 
sec 66, provided the High Court certifies the case to be a fit one for appeal to the 
Supreme Court 

The question before the Supreme Court in appeal would simply be whether 
the question referred to the High Court has been correctly answered the Supreme 
Court would not go beyond tbe question or consider matters outside its li mits (18) 
(18) Eeshardto Ckamna v C l T 1939 ITR 394 400 (P C ) 



APfKAL TO SUPREME COURT 


861 


Before the present Constitution came into force, it was held that smeo sub sec S 
(2) expressly provided that an appeal lay to the Pnvy Council in any case which 
the High Court certified to bo a fit one for appeal to the Privy Council, an appeal 
would lie only when such certificate was granted by the High Court, and m no 
other case Thus the provision contained m see 110 of the Code of Civil Procedure, 
under winch an appeal la) to the Privy Council where the valuo of the subject 
matter of the caso was Its 10 000 or upwards, did not applj to cases arising under 
this section, and oven if a caso involved a question as to liability to tax of the 
amount of Rs 10,000 or upwards, no appeal could bo preferred to the Privy Council 
unless tho High Court under sub sec (2) certified the caso to bo a fit one for appeal 
to the Pnvy Council(lO) Sub sec (3) of tbs section which provided that the 
provisions of tho Code of Civil Procedure relating to appeals to tho Privy Council 
should, so far as »u ay be, apply in the caso of appeals under this section, was held not 
to inaho the provisions of see 110 of tho Code applicable to cases arising under this 
section As tho Pnvy Council pointed out in Delhi Cloth <£ General Mills Co 
Ltd v C I jP( 20) tho words of qualification “so far as maybe in sub sec (3) 
v\ere meant to confino tho statutory right of appeal under this section to cases 
described in sub see (2) onl), and not to cases which fell within tho requirements 
of sec 110 of the Code of Civil Proccduro 


Under Article 133(l)(a) of the Constitution, an appeal lies to tho Supremo 
Court from any judgment, decree or final order of a High Court in a civil proceeding 
if the High Court certifies that tho value of tho subject matter in dispute is not less 
than Rs 20,000 It has been held by tho Bombay High Court in Jamnadas Prabhu 
das v C I T (21) that tho expression ‘judgment, decree or final order ’ used in 
Article 133(1) of the Constitution docs not cover a decision given by the High Court 
on a reference under sec 06 of tbs Act, and that an appeal to the Supreme Court 
from tho High Court’s decision on a reference would lie only where tho High Court 
certifies the caso to bo a fit one for appeal under sec 66A(2) of tbs Act Upon the 
certificate being granted under tbs section, the Supremo Court would have juris 
diction to hear tho appeal under Article 135 of tho Constitution(22) 


The High Court would certify the caso as a fit one for appeal and grant leave 
to appeal to the Supremo Court even where tho amount of the tax involved is 
considerably less than Its 20,000, if a substantial question of law is involved or if 
the question is likely to occur in successive years so long as the assessee carries on 
bs business(23), or if the question is otherwise of great public or private import 
ance(24) But it has no power on granting leave to appeal to the Supreme Court to 
impose a condition that the appellant should bear the costs of the appeal m any 
event{25) 


(19) Ourmulh Rat v Sec of State 1934 
IT R 412 414 CITY Maharaj Kumar 
of l wanagaram 1935 IT R 155 The 
observations to the contrary m Raja Mustafa 
Ah Khan y C 1 T 194G 1T R 205 are 
»t is submitted incorrect 

(20) 2 1T C 439 442 

(21) [IS52] 22 ITR 150 See also 
Premdiaml Satramdas V State of Bihar 
[19ul] 19 IT R 103 (S C ) Peklad Rai d 
Co v C I T [1952] 21 IT R 523 and 
Jagannath Rao y C 1 T [19oG1 30 I T R 
726 Cf Alien Berry <L Co Ltd v 1 T O 
(19oo) 23 ITR 70 and Raju ChtUiar v 
G iJP 1949 ITR 3o3 and seo the criticism 
of the last mentioned case in C E I* T 
y Ruby Central Jns Co Ltd [1954] 25 


ITR 418 

(22) C E P T v Ruby General Ins Co 
Ltd [1954] 25 IT R 418 

(23) CITy Mathias 1933 IT R 8 

(24) Rajmal Paharchand y O I T 1950 
ITR 1011 Mishrimal Qulab Chand v 
C I T [1951] 20 ITR 91 CITy 
T ejbhandas Molumal I93G ITR 227 
CITy Behan Lai Bhargaia 1942 ITR 
388 Cf Aathu Mai y Cl T 5ITC 23 
and Lachiram Basantlal y C I T 5 IT C 
262 See also the cases cited in the 12th 
Edition of Mulls s Code of Ciul Procedure 
under seo 109(c) pp 390 '2 

(2„) CITy 2/afMas 1938 ITR 8 
See also C I T y Tejbhandas Molumal 
1930 ITR 227 
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Ss Smco tho provisions of tlio Code of Civil Procedure relating to appeals to tho 

66A-67 Supremo Court are so far as may be, mado applicable by sub see (3) to appeals 
under this section the provisions of Order 45 of tho Civil Procedure Code apply 
to such appcals(l) 


Limitation —Article 179 of tho Limitation Act applies to an appbcation 
under this section for a certificate of fitness for appeal to tho Supreme Court, and 
the period of limitation of 90 days runs from tho date of the Iligh Courts 
judgmcnt(2) 

Appeal to Supreme Court by special leave under Article 136 
'of the Constitution —If tho High Court refuses to certify a case to bo a 
jfit one for appeal to tho Supremo Court under sub sec (2) of this section, an appli 
'cation may bo made to tho Supreme Court under Article 136 of tho Constitution 
4 for special leave to appeal Tho principles governing tho grant of special leave to 
appeal under that Article in income tax matters havo been dealt with by the 
Supremo Court in Dhakcsuan Colton Mills Lid v C I T (3) Tho Supreme Court 
may grant to tho Commissioner special lea\ o to appeal on his undertaking to pay 
the costs of the assesseo in any evcnt(4) 


Appeal to Supreme Court from order directing Tribunal to state 
a case or refusing to issue such direction —Tho right of appeal 
to the Supremo Court under sub sec (2) is confined to judgments of the 
High Court “delivered on a reference made under sec 66 ” This section docs not 
give any right of appeal from an order of tho High Court directing or refusing to 
direct the Tribunal under sec 66(2) to 6tate a case and refer it to the High Court(5) 
or under sec 66(3) to treat the reference appbcation as within time The Punjab 
High Court has held in Pehlad Itai <L Co v C I T (6) that no appeal lies under 
Article 133 of the Constitution from an order of the High Court under sec 66(2) 
of this Act refusing to direct the Tribunal to state a case 

But an application may be made to tho Supreme Court under Article 136 of 
the Constitution for special leave to appeal from an order of the High Court granting 
or rejecting an application made under sec 66(2) or 66(3) as was done in Vhirajlal 
Girdharilal v C I T (7) or for special leave to appeal directly from tho order 
of the Tribunal disposing of the appeal as was done in DhaLcsuan Cotton Mills Ltd 
v C 1 T (8) This is the only remedy open to the party aggrieved by the rejection 
of his application under sec 66(2) or 66(3) 




67 No suit shall be brought in any Civil Court to set aside 
' or modify any assessment made under this Act, 

co^t of 6Ults l " CMI ail d no prosecution, suit or other proceeding shall 
lie against any officer of the Government for 
anything in good faith done or intended to be done under this 
Act _ 


(1) C / T v Hungcrford Investment 
Trust Ltd 1035 IT R 188 
/os patiala Cement Co Ltd v C I T 
[10o6] 29 1 TR 219 

(3) [19o4]26ITR 775 
/ * v £ I T v Arunachalam Ckettiar 
[19^3] 23 IT R 180 18* (S C) 

/ i Omar Sdlay Mohammed Sait r 
OPT [ 1955 ] 28 IT R 77 Uartkar Gtr v 


C I T 1941 IT R 246 GurmuUt Pat v 
Sec of State 1934 I T R 412 See also E M 
Chettyar Firm y C I T 5 ITC18 Aruna 
chalam Chelliar y C I T 6ITC 472 
Fero~ Shah v C I T 1933 ITR 219 
226/7 (PC) and C I T y Voora Cheity 
1939 IT P 566 

(6) [1952] 21 IT R 5-3 

(7) [19o4] 26 I T R 736 (S C) 

(8) flSJo-i]26 ITR 775 (SC) 



BAR OF SUIT 


863 


Scope of the section —This section bars two kinds of proceedings — S 67 
(j) No suit can be brought in any Civil Court to set aside or modify any 
assessment made under this Act 

(n) No prosecution, suit or other proceeding lies against any Officer of the 
Government for anything in good faith done or intended to be done under 
this 4ct 


Immunity of Government Officers —The latter part of this section 
gives imm unity to Government Officers not merely in respect of acts authorised 
by the statute but also acts done without jurisdiction but in the bona fide belief 
that they were authonsed(9) The expression “intended to be done 1 in this part 
of the section signifies futurity so as to preclude suits m respect of proceedings 
“intended** to be taken by the Income tax Officer(lO) 

Goodfiailh —The immunity of Government Officers under this section is condi 
tional upon their having acted m good faith If after the correct legal position is 
pomted out by a judgment of the Court, the Officer still persists m acting contrary 
to that judgment, bis action would not be saved by the provisions of this section(Il) 


Bar of suit to set aside or modify an assessment —The effect of 
this section is that, even where an assessment is erroneous or wrong no 
suit can be brought m any Civil Court to set aside or modify the assessment^ 2) 
As the Pnvy Council pomted out m G I Tv The Tribune 2Yu^(13) the bar of 
suits to modify or set aside any assessment harmonises with the principle that this 
Act exhaustively defines the remedies of the tax payer, in other words the only 
remedies open to the tax paj er, whether in regard to appeal against assessment 
or to claim for refund, aro to be found within the four corners of the Act(14) But 
even if the assessee has no other remedy open to him under this Act that would 
not entitle him to maintain a suit barred by this section{15) 

The Privy Council held m Raleigh Investment Co Ltd v Gov Gen m C (16) 
that a suit for a declaration that any of the provisions of this Act are ultra vires 
and the plaintiff is not liable to bo assessed to tax in respect of certain income for 
an injunction restraining the Department from making assessments in future years 
in respect of certain income, and for repayment of the tax paid, is barred by this 
section for though in fiorm the relief claimed does not profess to modify or set 
asido the assessment, in substance it does and the suit must bo regarded as directed 
cxdusucly to a modification of the assessment Their Lordships of the Judicial 
Committee negatived the contention that an assessment based on a provision 
which was ultra tires the Indian Legislature was not an “assessment made under 
tins Act” within the meaning of this section Their Lordships said, “The obvious 
meaning, and in their Lordships* opinion, the correct meaning of the phrase ‘assess 
ment made under this Act’ is an assessment finding its origin in an activity of the 


(9) See of State v ileyyappa ChcUiar 

1030 ITR 341 3u- Cf Lesarichand 

KaitrJalv Nayudu 1945 ITR 413 

(10) See of State v Ileyyappa ChcUiar 
1030 ITU 341 3o2 

(11) Oov Gen in C V Shiromam Sugar 
Milta Ltd 1040 ITR 248 -65 (FC) 

1 ragdas llathuradas v 1 T O IOoOlTR 
"•>7 762 

(12) Sec of State v Jfeyyappa ChcUiar 
1936 IT It 341 Dayaram 1 amdat y See of 
State 1 11 C 2o0 See of Slate v 1 orbes 1 
ITC 23 i orbts v See of State 11 T C 8 
Sti-aminalAa 4i yar r See of State 1 ITC 


25 Dr Stngha v See of State 2 IT C 402 
As for suits regarding registration of firms 
under see 20A sco ante p 055 fa. (17) and 
for suits for refund of tax paid see ante 
under sec 48, Appeal and suit p 780 

(13) 1943 ITR 214 224 

(14) See also Raleigh Imestment Co Ltd. 
v Cot Gen i nC 1047 ITU 332 330/7 
(PC) and KamaLahya h aram Singh v 
C I T 1947 ITR 311 310/7 (FC) 

(15) Sec of State v ileyyappa ChcUiar 
1930 ITR 341 

(16) 1947 ITR 332 
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67 assessing officer acting ag such The circumstance that the assessing officer has 
taken into account an ultra lira provision of tho Act is m this view immaterial 
in determining whether tho assessment is ‘mado under this Act’ The phrase 
describes tho provenance of tho assessment it does not relate to its accuracy m 
point of law The use of the machinery provided by the Act, not the result of that 
use is tho test”(17) In view of tho above judgment of the Privy Council, the 
earlier decisions that if an assessment is “ultra vires or made without jurisdiction * 
it cannot be said to be “made under this Act” and this section would not bar a suit 
to set aside such an assessment^), must bo regarded as no longer good iaw(18o) 

But if the suit does not directly or indirectly aim at setting aside or modify¬ 
ing any assessment it would not bo barred by thi3 Bcction(19) Tho Supremo 
Court has held in State of Tripura v Prov of East Bcngal[20) that where a person 
has been served with a notice calling for a return of income, it is open to him to 
file a suit for a declaration that tho provision of law under which he is sought to bo 
assessed is ultra tires and void and for a perpetual injunction to restrain tho State 
and the taxing authority from taking any steps to assess him Tho Supremo 
Court held, distinguishing tho decision of the Privy Council m Raleigh Investment 
Co Ltd v Gov Gen tn C (2 1), that such a suit is not a suit to set aside or modify 
an assessment, as no assessment is jet mado when the suit is instituted The 
decision of the Supremo Court in the case of State of Tnpura has considerably 
whittled down the effect of tho Privy Council’s decision in Raleigh Investment 
Co ’s case 

Although the point as to jurisdiction being barred by this section may not 
be raised before tho Court, the Court would have no jurisdiction to entertam a amt 
falling within this section, for jurisdiction cannot bo given by consent{22) 

Though a suit by tho tax payer to set aside or modify an assessment is barred 
by this section, it has been held by tho Allahabad High Court that a third party 
may file a smt against tho Gov ernment for a declaration that he is entitled to certain 
income and properties which are treated by the Income tax Officer as belonging 
to the assessee(23) 


High Court’s original jurisdiction in revenue matters —Sec 
226(1) of the Government of India Act, 1935, ran as follows — 

“Until otherwise provided by Act of the appropriate Legislature no 
High Court shall have any original jurisdiction in any matter concerning the 
revenue or concerning any act ordered or done in the collection thereof accord 
ing to the usage and practice of the country or the law for the time being in 
force 


Apart from the provisions of sec 67 of this Act sec 226(1) of the Government 
of India Act, 1935 was held to bar the High Court s original jurisdiction to enter 
tain any smt concerning an assessment made under this Act or an act done in the 


(17) 1947 ITR 332 337 

(18) See Sec of State v Meyyappa 

Cheittar 1936 ITR 341 359/65 Haj% 

Rehemlulla v Sec of State 27 Bom LR 
1607 2 ITC 118 doubted in Dmshaw 
Shroff v C I T 1943 ITR 172 Rajah 
of hamnad v Sec of State 3 IT C 263 26o 
and Sec of State v Ehemckand Thaoomal 1 
ITC 26 

(18a) Contra Punjab Frounce v Federa 
twn of Paint an [1957] 32 IT R 198 where 
the TederaJ Court of Pakistan held that a 


suit to Bet aside an assessment made on a 
Provincial Government whom the IT 0 
had no jurisdiction to ta* was competent 

(19) Inderchand v Sec of Stale 1941 
ITR 673 

(20) (1951J19ITR 132 142/3 167 

(21) 1947 ITR 332 

(22) Raleigh Iniestment Co Ltd v 

Oov Qen xnC 1947 ITR 332 334 

(PC) 

(23) Sec of Stale v Radha Suami Sat 
Sang 1945 ITR 5-0 
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recovery of tha tax assessed(24) But this bar on the High Court a original juris- S 
diction ra revenue matters has now been removed by the Constitution 

High Prerogative Writs, directions and orders —The High 
Court may issue a Writ of Prohibition to prohibit the Income tax authorities from 
acting in excess of their junsdiction(25), or a Writ of Mandamus or an order under 
Art 226 of the Constitution or an order under sec 45 of the Specific Belief Act to 
compel the Income tax authorities to perform their statutory duties(l) Further, 
the IBgh Court may issue a Writ of Certiorari to quash quasi judicial proceedings 
taken bj the Income tax authorities without jurisdiction or in excess or improper 
exercise of jurisdiction^), or to quash an order which is vitiated by an error apparent 
on the face of the record(3), or the Court may issue a Writ of Habeas 
Corpus to release an assesses from illegal detention by the Collector m recovery 
proceedings 

Under Article 226 of the Constitution, the High Court has the power to issue 
not only Writs of Certiorari, Prohibition and Mandamus, but also other Writs, 
directions and orders In other words even if the case is one in which a High 
Prerogativ e Wnt proper as known in England cannot be issued, the Indian High 
Court has now jurisdiction to issue such directions and orders as may be necessary 
to meet tho ends of justice(4) The Supreme Court held in Thangal Kunju Musahar 
v Venkatachalam PoUi(ia) that under Article 226 the High Court could prohibit 
an officer withm its jurisdiction from obeying the unlawful directions of another 
anthorAy even A tha latter eonld wot bo reached by reason of bis being outside 
the Court s temtones{46) Similar powers to issue Writs, directions and orders 


(24) Oov Gen m C v Raleigh Invest 
tnentCo Ltd 1944ITR 265(FC) affirmed 
1947 IT R 332 (P C ) Gov Gen in-C v 
Shiromant Sugar Mills Lid 1946 ITR 
248 262/4 (FC) Shailh Ah Ahmed v 
Collector of Bombay 1949 ITR 371 Janda 
Rubier IForfcj V I T 0 19a0 ITR 951 
Dmshaio Shroff y C I T 1943 ITR 172 
Thyagaram CheUxar v Collector of 3ladura 
1936 LTR 56 Best A Co Ltd y Collector of 
Madras 1 ITC 18 Cf Alcocl Ashdown 
*6 Co Ltd Y Chief Revenue Authority 1 
ITC 221 (PC) In re Ramjidas Mafiah 
ram 1936 LT R 25 and Dayaldas Kushiram 
y C 1 T 1940ITR 139 

(25) ThangalRunju Musahar v Venlala 

ehalam PoUt [I9o6] 29 ITR 349 (SC) 
Prathar v Yasanlsen DicarLadas [19o6] 29 
ITR 857 In ro Ramjidas Mahahram 1936 
IT R 25 Pratap MoIy I T O [19.»2] 21 
I*T R. 33 (sec. 23) Muthuicappa y I T O 
[19o2] 21 LTR 344 (sees. 45 and 48) 
4n?2o Indian Jute Mills Co Ltd y Dutt 
[19j 6J 30 IT R. 525 (sec 46) See further 
ante under sec. 34 \\ nta of Certioran and 

Prohibition p 711 Cf ReUi y I T 0 
19o0 ITU fllS and Lola Lachhman Base 
bayar In ro [lfio2]22ITU 418 

(1) llfocfc leAdoica A Co Ltd y Chi f 
1 trtnut lulhonty 1 ITC 221 (PC.) 
Muthiah Chdiujr x C 1 T [19al] 19 LT R 
40- («C, 33 V(->) LodJkurar* Tapana v 
Bagchi (19olJ .0 LT R 51 (sec. 4o) Dwarh* 
Bossy l T Q [UM>J29I1 It.60(see 49E) 

55a 


Cf Union of India y Elbndge Watson (1951] 
20 ITR 400 (sec 46) Mahabir Parshad 
y C I T [1952] 22 I T R 296 (sec. 33A) 
Lord Krishna Sugar Mills Ltd y I T O 
[1952] 22 ITR 410 (sec 45), Pragdas 
Malhuradas v I T O 1950 ITR 757 and 
C 1 T y Bombay Trust Corpn Ltd 1936 
ITR. 323 (PC) In the last-mentioned 
caso an order under sec 45 of the Specific 
Relief Act was refused on tho ground that 
no order could be made against the Crown 
under that section But Art 2-6 of the 
Constitution now expressly confers on the 
High Court tho power to issue Writs direc 
tions and orders against the Government. 

(2) Veerappan Cheltiar v C I T [1957] 
32ITR 411 Aw^v BrixtonIT Comrs 6 
TC 195 Seo also JDinshaw Shroff v 
C l T 1943 LTR. 172 and Thyagaraia 
Cheltiar v Collector of Madura 1930 LT B 
56 in which a Writ of Certioran was not 
issued merely because of the bar imposed 
on the High Court 8 original jurisdiction in 
revenue matters, which bar has now been 
removed by the Constitution. 

(3) Sacred Heart s Monastery v I T O 
[19o6J 30 I T R 451 Inglo-Indian Jute 
Mills Co Ltd y Dult [19o6] 30 LTJL t'23 

(4) Emperor v Jtshingbhai Ithicarlal 
Dhobi o2 Bom. L.R 544 

(4a) [19o0] 29 IT R 349 

(46) bee also Gangadhar Baijnath v 
I T Investigation Commission [IJooj 28 
ITR. 211 




866 


THE INDIAN INCOME TAX ACT 


S 67 are conferred on the Supreme Court under Article 32 of the Constitution, but they 
are restricted to the enforcement of Fundamental Itjghts(5) 

Sec 67 of this Act cannot override Article 32 or 226 of the Constitution and 
therefore in appropriate cases Writs, directions or orders under Article 32 or 226 
of the Constitution may be issued even m respect of something “m good faith done 
or intended to be done under this Act "(6) A Writ, direction or order may bo 
issued by the High Court under Article 226 to a person or authority amenable to 
the Court’s jurisdiction either by residence or location within the State, even if the 
petitioner and other parties are from other States(7) 

See further ante under sec 1, “Fundamental rights’, p 6, and under sec 34, 
‘ Writs of Certiorari and Prohibition’ ,p 711 

As the Punjab High Court pointed out in Lala Lachhman Dass Nayar, In re(8), 
after an exhaustive review of the authorities a High Prerogative Writ direction 
or order under Article 32 or 226 of the Constitution will not bo issued by the 
Court where the orders, not patently erroneous were made by authonties within 
their jurisdiction, nor generally speaking, where a specific and adequate remedy, 
e g the right of appeal against an assessment, is provided by the Act itself In 
that case the Court refused to quash assessments made under sec 34 of the Act 
and an order refusing registration of a firm on a petition under Article 226 of the 
Constitution The Court may decide the legal issue involved in the case while 
refraining, in view of the alternative remedy, from issuing a Writ to quaBh the 
order(8a) But where the defect of jurisdiction is apparent on the face of the 
proceedmgs a Writ of Prohibition will be issued despite the existence of an alter 
native remedy like the right of appeal(9) Likewise a Writ of Mandamus may be 
issued despite the existence of a remedy by way of a suit(9a) 

Appeal to Supreme Court —The Punjab High Court has held that the 
High Court may grant leave to appeal to the Supreme Court under sec 109(5) of 
the Code of Civil Procedure against an order passed by the High Court on an appli 
cation under Article 226 of the Constitution (95) 

Position under the Constitution —After the coming into force of the 
Constitution the position regarding suits and petitions for Writs, orders etc, 
relatmg to proceedings under this Act, may be summed up as follows — 

1 The bar imposed on the High Courts original jurisdiction in revenue 
matters by sec 226 of the Government of India Act, 1935 has been 
completely removed 

2 Sec 67 of this Act still operates to bar suits in any Civil Court to set aside 
or modify any assessment or proceedmgs in respect of anything m good 
faith done or intended to be done under this Act 

3 Writs in the nature of Certiorari, Prohibition and Mandamus, or other 
suitable Writs directions and orders may be issued by the Supreme Court 


(5) Itamjilal v I T O [1951] 19 I T E 
174 (SC) Suraj Mall Mohta <L Co r 
Vtsianalka Sastn [1954] 26 I T R 1 (8 C) 
Laxmanappa Jamkhandi v Union oj India 
[1954] 26 I T R 754 (S C ) 

(6) The observations to the contrary 
m I ragdas Mathuradas v I T O 19o0 
I T R 757 in which a \\ nt of Mandamus 
was held to be barred by sec 67 of this 
Act are it is submitted incorrect 

( 7 ) Rashid JL Son v I T Imestigahon 
Commission [1954] 25 I T R 167 (SC) 

_[8) [1952] 2- IT E 418 


(8a) Alfred v I T O [1957J 32 IT R 
401 

(9) Prashar v Vasanlsen Dwarladas 
[1956] 29 ITR 857 Madhailal SindfuM 
v Idurkar [1956] 30 IT R 332 R v 
Comptroller General of Patents (Fx parte 
Parke Dans <L Co ) [19^3] 1 AUER 862 
affirmed 19^4 AC 321 (H L ) 

(9a) Dhanalakshmi Ammal v / T O 
[19o7] 31 I T R 460 New India Tannery 
v Aijam [1956] 29 I T R 54 
(96) Lachman Das Nayar v I T O 
[1955] 28 IT R 392 
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under Article 32, and by tho High Court under Article 22G, of tho Con S 67 
6titution Thoso powers are not affected at all by see 67 o! this Act 
liut tho Court in tho exercise of its discretion will not, normally, cxcrciso 
it3 powers under Article 32 or 226 whero a specific and adequate remedy 
is open to tho asscssco under this Act(10), or whero there is a suppression 
of material facte in tho petition filod in Court(ll) 


[6 Sr 


67A In computing tho period of limitation prescribed for 
an appeal under tins Act or for an application 
JfifiESb? *** under section 06, tho day on which tho order 
complained of was made, and the time requisite 
for obtaining a copy of such order, shall bo excluded 


Exclusion of time requisite for obtaining copy of order —This 
section provides that (a) tho aay on which tho order complained of was made, 
aud (6) tho timo requisite for obtaining a copy of such order, should bo excluded 
m computmg tho period of limitation for an appeal or for an application under sec 
G6 of tho Act(llo) Even prior to tho enactment of this section in 1030, tho 
analogous provisions of tho Limitation Act wero hold to apply to appeals and 
applications under this Act(12) 

In order to entitlo tho asscssco to exclude tho timo requisite for obtain 
ing a copy of tho order complained of, it is necessary that tho application for a 
copy should comply with all tho legal requirements 11 tho application is made 
by an agent not property authorised in that bchalf(13), or if it is not properly 
atempcdfl 1), tho penod which elapses between tho making of tho invalid applica 
tion and putting tho application in order cannot bo excluded in computmg tho 
period of limitation Tho Allahabad High CourtfHa) has held that even in eases 
where no application for a copy is mado by tho asscssco if under tho usual practice 
copies of certain orders aro sent freo of charge to tho asscssccs concerned without 
any application being made by them, the period between tho date of tho making 
of tho order and tho date of semeo on tho asscssco should bo excluded under this 
ecctioa as ‘timo requisite for obtaining a copy’ If tho order is communicated 
to tho asscssco m tho form of a certified copy, tho timo requisite for obtaining 
another certified copj which is not required to bo annexed to any appeal or opph 
cation, would not bo cxcIudod(lO) 

What is excluded is onty tho timo requisite for obtaining a copy of tho order 
complained of and not of any other order Thus if tho asscssco applies to tho High 
Court under sec Go{2) to direct tho Tribunal to maho a reference, m computing tho 
limitation penod for such an application, only tho timo requisite for obtaining a copy 
of tho order of tho Tnbunal refusing to rnako a reference should bo excluded, and 


{10) i tbthJ Vd» r / P In f<W jlie* 
eW» l A,w*{lX>l)2 J JT]L 1G7 
l#** Ijui A«w» IAim \uyjr In rv (1 3 j2J 
I T i ~ 41S I<u»It I Jr ■Gtn.tf JJoJriU 
I L.IL 43 M*L HO 100 (1 U) All. r 
l TO IM) ITU- OH 633. 
lfl M» l/cia. ram 1a>0 I T II. w 

fa T + rt ToJtj Jj* 

STL 32" n.J iolij UimI t )/••> njMl 
Ajmm 1X0 J*.UIL v&O. -"2 (M. k 

ill) J*U» X / f o ITU. «K 

mo 1 ~s /***( \ay,r la tt 

(U.CJ22 ITiU 4IS 440. 

tlU) 21U.it 


ULr C l T (19.4130 IT It, Cs7 
/12) J IcXj* Lai J/erJfa IJ*t r C / T 
< LTL. JO J/aUW Uayil r C / T 
3 I TC 313 £■<•« jIm 1 rJJ. at 

r C I t 3 I TO. 10 
t!3) Oam»1 Lai /^qi uLu t C J T 
SITt.X^J 

(14) ft*** Ca. UL r 

C I T UJ7 IT U. 4jJ £t«(tl Lai 
d-tr t l T JlTx.3*3. 

(l**l //j;i U»sj»» UmaU* A & SW V 

C l T {lv„71 31 LTIL 231 

(I-i At.*:*** A Ca v C / T 1 

-l LT i*. *47 
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Ss not the tune taken m obtaining copies of the assessment order of the Income tax 
67A-68 Officer and the appellate orders of the Appellate Assistant Commissioner and the 
Tribunal, even though by the High Court Rules copies of such assessment and 
appellate orders might be required to be annexed to the application to the High 
Court{16) 

Commencement of limitation period —In Muthah Chettzar v 
C I T (17) the Madras High Court laid down that if a person is given a right to 
resort to a remedy to get rid of an adverse order within a prescribed time, limitation 
should not be computed from a date, earlier than that on which the party aggrieved 
actually knew of the order or had an opportunity of knowing the order and therefore 
must be presumed to have had knowledge of the order ” Ihe Punjab(17o) and the 
Allahabad(176) High Courts have dissented from this view and held that limitation 
commences from the actual date of the order 




67B If on the 1st day of April in any year provision has not 
Act to have effect yet been made by a Central Act for the charging 
viaion 1 *’ for^charge ^of of income-tax for that year, this Act shall never- 
income tax theless have effect until such provision is so made 

as if the provision m force in the preceding year or the provision 
proposed m the Bill then before Parliament, whichever is more 
favourable to the assessee, were actually in force 

It has been noted under sec 3 onfe(18) that there is no liability to tax unless 
the annual Finance Act is passed and the Income tax Act has no operative effect 
except so far as it is rendered applicable for the recovery of tax imposed for a 
particular fiscal year by the Finance Act To obviate the serious difficulty which 
may arise as the result of delay in passing the Finance Act for any year, this section 
provides that if on the 1st April of any jear the new Fmance Bill has not yet been 
placed on the Statute Book the provision in force m the preceding year or the 
provision proposed in the Bill then before Parliament whichever is more favourable 
to the assessee should apply until the new Fmance Act comes into force(19) 


68 Repeals —Omitted by the Repealing Act, 1927 (12 o/1927) 


(16) Quktb Chand Choteylal y C I T 
GITC 273 

(17) [19-1] 19 IT R 402 404 

(17a) UahaUr Parshad y C I T [19-21 
22 IT ft 296 

(176) 2/aji Qhulam Husain J. Sons v 


C I T [1957] 311 T ft 231 (under EPT 
Act) , 

(18) See under Rates of tax fixed by 
the annual Finance Act p 00 

(19) Cf. jBoscfea v AU Gen S TC. C3-. 
and Bowles y Goitmor Jj Co of the Bank 
of England 0 TC 130 142 



THE SCHEDULE 

[See section 10(7) ] 

Rules for the computation of the Profits and Gains of 
Insurance Business 

1 In the case of any person who carries on, or at any time 
m the preceding year carried on, life insurance business, the profits 
and gains of such person from that business shall be computed 
separately from his income, profits or gains from any other business 

2 The profits and gams of life insurance business shall be 
taken to be either— 

(а) the gross external incomings of the preceding year from 
that business less the management expenses of that year, or 

(б) the annual average of the surplus arrived at by adjusting 
the surplus or deficit disclosed by the actuarial valuation 
made in accordance with the Insurance Act, 1938 (IV of 
1938), m respect of the last inter-valuation period ending 
before the year for which the assessment is to be made, 
so as to exclude from it any surplus or deficit included 
therein which was made in, any earlier inter-valuation 
period and any expenditure other than expenditure which 
may under the provisions of section 10 of this Act be 
allowed for in computmg the profits and gams of a business, 

whichever is the greater 

Provided that the amount to be allowed as management 
expenses shall not exceed— 

(а) per cent of the premiums received during the preceding 
year m respect of smgle premium life insurance policies, plus 

(б) m respect of the first year’s premiums received m respect 
of other life insurance policies for which the number of 
annual premiums payable is less than twelve, or for which 
the number of years during which premiums are payable 
is less than twelve, for each such premium or each such 
year 7«- per cent of such first year’s premiums received 
during the preceding year, plus 

(c) 90 per cent of the first year’s premiums received during 
the preceding year m respect of all other life insurance 
policies, plus 

(<2) in respect of all renewal premiums received during the pre¬ 
ceding year an amount calculated at such percentage thereof 
as is permissible under sub section (2) of section 40B of the 
Insurance Act, 1938 (IV of 1938), as reduced by any expen¬ 
diture which is not admissible under section 10 of this Act 
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3 In computing the surplus for the purpose of rule 2,— 

(а) four-fifths of the amounts paid to or reserved for or expen¬ 
ded on behalf of policy-holders shall be allowed as a 
deduction 

Provided that in the first such computation made 
under this rule of any such surplus no account shall be 
taken of any such amounts to the extent to which they are 
paid out of or m respect of any surplus brought forward 
from a previous inter-valuation period 

Provided further that if any amount so reserved for 
policy-holders ceases to be so reserved, and ^>cot paid to 
or expended on behalf of policy-holders thatp-uportion of 
such amount (one half or four fifths, as the case may be), 
if it has been previously allowed as a deduction, shall be 
treated as part of the surplus for the period m which the 
said amount ceased to be so reserved , 

(б) any amount either written off or reserved m the accounts 
or through the actuarial valuation balance sheet to meet 
depreciation of or loss on the realisation of securities or 
other assets shall be allowed as a deduction, and any sums 
taken credit for in the accounts or actuarial valuation 
balance sheet on account of appreciation of or gams on the 
realisation of the securities or other assets shall be included 
m the surplus 

Provided that if upon investigation it appears to 
the Income-tax Officer after consultation with the Controller 
of Insurance that having due regard to the necessity for 
making reasonable provision for bonuses to participating 
policy-holders and for contingencies, the rate of interest 
or other fictor employed in determining the liability m 
respect of outstanding policies is materially inconsistent 
with the %aluation of tho securities and other assets so 
is artificially to reduce the surplus, such adjustment 
shall bo made to the allowance for depreciation of, or to 
tho amount to be included in the surplus in respect of 
appreciation of, such securities and other assets, is shall 
increase tho surplus for tho purposes of these rules to a 
figure which is fair ind just, 

(c) interest received in respect of anj securities of tho Central 
Government which hive been issued or declared to bo 
income tax free shill not bo excluded but the whole amount 
of such interest received during tho inter v tluition period 
shill bo exempt from income tax. under tho second proviso 
to feet ion S tnou 0 h not from super tax 
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4 Where for any year an assessment is made in accordance Sch 
with the annual average of a surplus disclosed by a valuation for an 
inter-valuation period exceeding twelve months, then, in computing 
the tax payable for that year, credit shall not be given m accordance 
with sub section (5) of section 18 for the tax paid m the preceding 
year, but credit shall be given for the annual average of the income- 
tax paid by deduction at source from interest on securities or other¬ 
wise during such period 

5 For the purposes of these rules— 

) )±- (i) “preceding year” means that year for which annual 

accounts are required to be prepared under the Insurance 
f Act, 1938, immediately preceding the year for which the 

assessment is to be made or until the commencement of 
the Insurance Act, 1938, the previous year as defined in 
section 2 of this Act, 

(n) “gross external incomings” means the full amount of 
incomings from interest, dividends, fines and fees and all 
other incomings from whatever source derived (except 
premiums received from policy-holders and interest and 
dividends on any annuity fund) and includes also profits 
from reversions and on the sale or the granting of 
annuities, but excludes profits on the realisation of 
securities or other assets 

Provided that incomings, including the annual 
value of the property occupied by the assessee, which 
but for the provisions of sub-section (7) of section 10 
would have been assessable under section 9 shall be 
, computed upon the basis laid down m the last-named 

section, and that there shall be allowed from such gross 
incomings such deductions as are permissible under that 
section, 

(ni) “management expenses” means the full amount of expen¬ 
ses (including commissions) incurred exclusively in the 
management of the business of life insurance, and in the 
case of a company carrying on other classes of business 
as well as the business of life insurance in addition thereto 
a fair proportion of the expenses incurred in the general 
management of the whole business Bonuses or other 
sums paid to or reserved on behalf of pohoy-holders, 
depreciation of, and losses on the realisation of, securities 
or other assets and any expenditure other than expendi¬ 
ture which may under the provisions of section 10 of this 
Act be allowed for m computing the profits and gams of a 
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business are not management expenses for the purposes 
of these rules, 

(tv) “life insurance business” means life insurance business 
as defined m clause (11) of section 2 of the Insurance Act; 
1938, 

(t>) “securities” includes stocks and shares 
6 The profits and gams of any business of insurance other 
than life insurance shall be taken to be the balance of the profits 
disclosed by the annual accounts, copies of which are required under 
the Insurance Act, 1938, to be furnished to the Controller of Insurance 
after adjusting such balance so as to exclude from it any expenditure 
other than expenditure which may under the provisions of section 10 
of this Act be allowed for in computing the profits and gams of a 
business Profits and losses on the realisation of investments and 
depreciation and appreciation of the value of investments shall be 
dealt with as provided in rule 3 for the business of life insurance 


-— 7 The profits and gams of companies carrying on dividing 

societies or assessment business shall be taken to be 15 per cent of 
the premium income of the previous year, or m the case of non¬ 
resident companies 15 per cent of the premium income of the 
previous year derived from the taxable territories 
h 8 The profits and gams of the branches m the taxable territories 

of a person not resident m the taxable territories and carrying on any 
business of insurance, may, in the absence of more reliable data be 
deemed to be that proportion of the world income of such person which 
corresponds to the proportion which his premium income derived 
from the taxable territories bears to his total premium income 

For the purposes of this rule, the world income in relation to life 
insurance business of a person not resident in the taxable territories 
shall be computed in the manner laid down m these rules for the 
computation of the profits and gams of life insurance business earned 
. on in the taxable territories 

» 9 These rules apply to the assessment of the profits of any 

business of insurance earned on by a mutual insurance association 
or by a co operative society 


Amendments —Tho Indian Income tax (Amendment) Act 1953, 
introduced the following amendments in tho Schedule 

(i) tho words ‘ Controller of Insuranco’ were substituted for the words 
'Superintendent of Insuranco 

(ii) in llulo 2(6) for tho worda ‘actuarial valuation made for tho last inter 
valuation period tho words actuarial valuation made in accordance 
with tho Insuranco Act 1938 (IV of 1938) in respect of tho last inter 
valuation period’ were substituted, 
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(tit) in Rule 2, cl (d) of the Proviso was substituted for the following clause Sch 
“(d) 12 per cent of all renewal premiums received during the preceding 
year’*, 

(to) m Rule 3(a), the words “four fifths” were substituted for the words 
“one half”, and the words ‘that proportion of such amount (one half or 
four fifths, a3 the case may be)” were substituted for the words ‘one half 
of such amount”, 

(o) the present Rule 8 was substituted for the following Rule 

*8 The profits and gams of the branches m the taxable territories 
of an insurance company not resident in the taxable territories, in the 
absence of more reliable data, may be deemed to be the proportion of 
the total world mcome of the company corresponding to the proportion 
which its premium income derived from the taxable territories bears 
to its total premium mcome For the purpose of this rule, the total 
world mcome of life insurance companies not resident in the taxable 
territories whose profits are periodically ascertained by actuarial valua 
tion shall be computed in the manner laid down in these rules for the 
computation of the profits and gains of life insurance business carried 
on m the taxable territories ” 

The above amendments are deemed to be operative m relation to any assess¬ 
ment subsequent to the assessment for the year 1950 51, whether such assessment 
has or has not been made beforo the commencement of the amending Act and 
where any such assessment has been made before such commencement it would be 
lawful for the Income tax Officer to rovise it, wherever necessary, to give effect to 
these amendments 

In Rule 9, the words “or by a co operative society” were added by the Finance 
Act, 1955, with effect from the 1st April, 1955 

Computation of profits of insurance business —The true profits 
of insurance business for a particular year cannot be fairly arrived at by the 
ordinary method of accountmg(l) m particular, there is no recognised business 
method of ascertaining the profits derived from life insurance business, the liabilities 
of which must necessarily depend on actuarial calculations and valuntions(2) 
Therefore a special basis of computation of profits of insurance business is provided 
w the Schedule which applies to all kinds of insurance business Rules 1 to 5 
govern the computation of profits of life insurance business , Rule 6 applies to any 
business of insurance other than life insurance, Rule 7 relates to dividing society 
ox assessment business, Rule 8 to non resident persons carrying on insurance 
business, and Rule 9 to mutual insurance associations and co operative 
societies 

Sec 10(7) provides that notwithstanding anything to the contrary contained 
in sec 8, 9, 10, 12 or 18, the profits and gams of any business of insurance and the 
tax payable thereon shall be computed in accordance with the Rules contained 
in the Schedule The result of this provision is that the mcome of an insurance 
company is not to be computed under the different heads and m accordance with 
the provisions applicable to each head set out m the Act, but the mcome from all 
the sources must be computed as one figure on the basis laid down in the Schedule 
‘Instead of an insurance company making its return of mcome under the various 
heads as laid down m sec 6 it has got to submit one unit of mcome, a sort of notional 

(1) In re Himalaya Asset Co Ltd 1939 Co Ltd 1949 ITR 173 178 (PC) Scottish 

l T R 402 409 (PC) Union Aafional Ins Co v Smiles 2 TC 

(2) C I T t Great Eastern Life Asset 551 578 
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oi artificial income ”(3) See 10(7) excludes the operation of sees 8,9,10 12 and 
18 only m so far as the provisions of those sections aro inconsistent with the method 
of computing profits and gams laid down in tho Schedule The other provisions 
of tho Act apply, as a general rule, to cases of insurance business But some of tho 
other provisions of tho Act which apply to tho determination of actual income 
do not apply, from tho veiy nature of tho provisions to tho determination of 
the notional income assessed under tho Schedule Thus tho third Proviso to 
sec 4(1) which exempts foreign income up to tho maximum of Its 4,500, does not 
apply to tho computation of tho profits of a life insurance business under Iiulo 2(6) 
of the Schedule on tho basis of the annual average of the surplus disclosed by tho 
actuarial vaIuation(4) 

Proviously tho profits of life insurance business were computed under rules 
framed by the Central Board of Itevenuo under see 59 But as these rules could 
bo changed at will by tho Central Board of Itevenue, the amending Act of 1939 
annexed to tho Income tax Act a separate Schedulo any change m which would bo 
subject to tho sanction of Parliament 

*' Previous year ” of insurance business —Buies 1 and 2 nuke it 
clear that the profits and gams of life insurance business aro to bo computed with 
reference to the ‘ preceding jear ’ and Rule 5(t) defines “preceding year” as 
meaning the year for which annual accounts are required to bo prepared under the 
Insurance Act, 1938, immediately preceding the year for which tho assessment is 
to bo made Similarly, under Rule 6 tho profits and gams of non life insurance 
business should bo taken to be the profits disclosed by the annual accounts required 
to be prepared under tho Insurance Act, 1938, subject to certain adjustments 
Sec 11 of the Insurance Act, 1938 requires accounts to be prepared for each calendar 
year The result is that in the caso of life insurance as well as all other types of 
insurance busmen the 'previous year or the “accounting year for the purposes 
of assessment is always the calendar year (1st January to 31st December) The 
option of choosing their own previous year, given to other assessees by sec 2(11) 
of this Act does not apply in the case of insurance business 


LIFE INSURANCE BUSINESS 

Rule 5(iv) provides in effect that the definition of ‘ life insurance business” 
in sec 2(11) of the Insurance Act, 1938 applies under this Schedule Sec 2(11) 
of the Insurance Act 1938 as amended by the Insurance (Amendment) Act, 1950, 
defines life insurance business” as meaning— 

“the business of effecting contracts of insurance upon human life, including 
any contract whereby the payment of money js assured on death (except death by 
accident only) or the happening of any contingency dependent on human life and 
any contract which is subject to payment of premiums for a term dependent on 
human life and shall be deemed to include— 

(а) the granting of disability and double or triple indemnity accident benefits, 
if so provided in the contract of insurance 

(б) the granting of annuities upon human life and 

(c) the granting of superannuation allowances and annuities payable out of 
any fund applicable solely to the relief and maintenance of persons 
engaged or who have been engaged in any particular profession, trade or 
employment or of the dependents of such persons'___ 


(3) Per Chagla CJ C J T v B B <b 
C I Rly Co operative Mutual Death Benefit 
Society Ltd 1949 IT R 509 512 See fur 
ther ante under sec 10(7) Profits of in 
surance business p 420 


(4) C 1 T y Western India Life Jns Co 
Ltd 1949 I T R 125 129 (P C ) Cf IB 
v Australian Mutual Provident Society 1947 
IT R Suppl 71 (H L ) 
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Annuities may bo annuities certain, or they may be annuities dependent on Sch 
human life Where the business consists m granting terminable pensions or R 1 
annuities dependent on human lifo in favour of the subscribers or their nominees, 
the b usin ess must be regarded as life insurance business and the profits of the 
business must be assessed m accordance with Rule 2 of the Schedule(5) 

See further ante under sec 15, “Insurance on life ’, p 477 
Rule 1 Separate computation —-Rule 1 of the Schedule provides 
that profits of life insurance business should bo computed separately from “any 
other business” One consequence of this is that the business of a composite 
insurance company ha3 to bo split up for income tax purposes into life insurance 
business and other insurance business The other consequence is that if the life 
insurer also carries on any business other than insurance, the income of the life 
insurance business alone 13 to be computed under this Schedule, while the income 
from the other business would fall to be separately computed under sec 10 of the 
Act(6) While investment is a normal part of life insurance business, the carrying 
on of an industrial or other similar undertaking may bo regarded as a different 
busmess, even if the funds of the life insurance business are utilised in financing 
such undertaking^) 

’Where certain activities of an insurance company were financed partly from 
the funds of the miscellaneous insurance branch and partly from the funds of the 
life insurance branch, the Allahabad High Court held that the profits accruing from 
those activities must be divided between the life insurance branch and the 
miscellaneous msuranco branch in proportion to the investments actually made from 
the respective funds of the two branches(8) 

Set-off and carry-forward of loss —Though the profits of life 
insurance business are to bo computed separately from the profits of non life insur¬ 
ance or other busmess carried on by the assessee any loss incurred m life insurance 
busmess can be set off against profits of non life insurance or other busmess in the 
same year, and vice versa It is only the net result of the profits and losses of 
various businesses, which is assessable to tax (See ante under sec 24, “Set off 
and carry forward of loss, * pp 597 600) 

As regards carry forward of loss, sec 24(2), prior to its amendment by the 
Finance Act, 1955 provided that loss incurred m busmess could be earned forward 
and set off against profits made in a subsequent year from the some busmess Loss 
incurred in life insurance business could be earned forward and set off under sec 24(2) 
against profits made m non life insurance business in a subsequent year and 
vice versa, where life insurance and non life insurance were departments of one and 
the same busmess earned on by the assessee(9) The fact that the profits of these 
businesses were to be computed separately for the purposes of the Schedule and 
under the law of insurance did not necessarily make them separate and distinct 
businesses and the question whether they constituted departments of one and the 
same busmess had to be determined on the facts of each case(10) After the amend¬ 
ment of sec 24(2) by the Finance Act, 1955, a loss can be earned forward and set 
off against the profits of any busmess, so long as the busmess m which the loss was 
incurred continues to he carried on and therefore now a Ios3 m life insurance 
busmess can bo carried forward and set off against profits in non life insurance 
busmess and vice versa even if the life and non life insurance businesses constitute 
Bcparate businesses and not departments of the same business 

(5) General family Pension Fund v IS) Ibid 

GIT [195t>] 27 IT R 82 (S C) ' 

(6) Swadeshi Jhina Co Ltd v C I T , Zenith Assce Co Ltd v C I T 

[1954] 20 IT R 530 I 1954 ] 26 IT R 25G 

( 7 > lbtd (10) Ibid 
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Rule 2 Basis of computation —Rule 2 provides an alternative basis 
for computation of profits of life insurance business It must be 

(a) the gross external incomings of the preceding year less management 
expenses of that year or 

(5) the annual average of the surplus disclosed by the actuarial valuation 
made in accordance with the Insurance Act, 1938 (hereinafter called the 
statutory actuarial valuation”) m respect of the last inter valuation 
period ending before the assessment year, subject to certain adjustments 
and additions, 
whichever is the greater 

Under this Rule, therefore two independent pets of computation have to be 
made in order to determine which of the two bases must be adopted for the purposes 
of assessment The Supreme Court laid down m General Family Pension Fund v 
GIT (11) that if the figures reached under Rule 2(6) are merely adopted as the 
basis for computing the profits under Rule 2(a) without an independent inquiry 
into the materials requisite under Rule 2(a), there would be no compliance with 
the Rule 

Though the word surplus is used in cl (6) of Rule 2 even m a case where 
there is a loss a computation must still be made under cl (6) as well as under cl (a), 
and that computation which is more favourable to tho Revenue should be taken 
aa the basis of assessment(12) 

In Rule 2(6) the words 'the year for which the assessment is to be made” 
mean the assessment jear and not the accounting year(13) 

Before the amendment of the Act in 1939, the profits of insurance business 
weie assessed only on the basis of actuarial valuation The result was that the 
profits of an insurance business before the first actuarial valuation was made 
could not be brought to tax(I4) But under the Schedule no such difficulty can 
arise, since the alternative basis of gross external incomings less management 
expenses would be available as a basis of computation in the years before the first 
actuarial valuation 


Rule 2(a) Gross external incomings 
Rule 2(a) Basis of gross external incomings less management 
expenses —Aa noted above under cl (a) of Rule 2 the profits of hfe 
insurance business must be taken to be the gross external incomings of the preceding 
year, less the management expenses of that year, where such a basis of computation 
yields a larger figure of profit than the actuarial valuation basis 

Gross external incomings —Rule 5{n) —Gross external incomings is 
defined by Rule 5(«) It means the full amount of incomings from interest 
dividends fines and fees, profits from reversions and on the sale or the granting 
of annuities and all other incomings from whatever source derived but it does 


not include 

(а) premiums received from policy holders 

(б) interest and dividends on any annuity fund and 
(c) profits on the realisation of securities or other assets 

While any profit made on the realisation of securities or other assets is to be excluded 
in computing gross external incomings, it is includible under Rule 3(6) in computing 
the surplus on the actuarial valuation basis ___ 


(11) [19o5127 I T R 8- 

(12) Zenith date* Co Lid v C I T 
{19j41 26 ITU 2j 0 See also C I T 
x Croicn Life Ins Co [1957] (SC) 
not jet reported affirming [1956] 30 


ITR 365 „ r „ 

(13) Zenith Assce Co Ltd v G I 1 

[lffi,4]26ITR.2w6 „ 

(14) Lazmi Ins Co Lid r G I 1 
5ITC 24 
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The exclusion of interest and dividends on annuity fund is explained by the Sd 
fact that profits on the salo or tho granting of annuities which axe expressly included Ry 2 
in the definition of gross external incomings, would include income derived from the 
investment of the annuity fund(15) Since Rules 1 to 5 are concerned only with 
life insurance business, the annuities contemplated by Rule 5(n) ore annuities on 
h uma n life such as are included in the definition of “life insurance business,” and 
not annuities certam(16) 

Gross external incomings would cover receipts of an income nature, but not 
of a capital nature The words from whatever source derived” may bo con 
strued as pointmg to tho circumstance that the incomings must be from a definite 
source A mero windfall would not be covered by tho word “incomings ’ (See 
ante under sec 3, “Income, profits and gams, pp 78 81, and under sec 4, “From 
whatever source derived,” p 153 ) 

Re insurance commission received by an insurance company would form 
part of its gross external incomings 

The Proviso to Rule 5(ii) enacts in effect that income from house property 
should be computed on the basis laid down m sec 9 ,—viz , the bona fide annual 
value less the statutory allowances and deductions,—and not on the basis of gross 
external incomings less management expenses 

Management expenses—Rule 5(m) and Proviso to Rule 2 —‘liana 
gement expenses’ is defined by Rule 5(tw) as meaning the full amount of expenses 
(including commissions) incurred exclusively in tho management of the business 
of lifo msurance(17) In the case of a company carrying on other classes of business 
as well as tho business of life insurance, management expenses ’ also includes a 
fair proportion of the expenses incurred m the general management of the 
whole business But ‘management expenses does not include— 

(а) bonuses or other sums paid to or reserved on behalf of policj holders, 

(б) depreciation of, and losses on the realisation of, securities or other assets 
and 

(c) any expenditure which is not allowable under sec 10 of the Act 
Any expenditure which falls within the definition of management expenses 
m Rule 5(tit) is not necessarily deductible from the gross external incomings The 
Proviso to Rule 2 set3 down the maximum limit beyond which management ex 
pense3 cannot bo allowed to be deducted from the gross external incomings That 
Proviso laj s down the outside limit of allowable management expenses in terms of 
different percentages of various categories of premiums If the actual expenses 
fall short of the outside bmit, only the actual expenses would be allowed If they 
exceed the limit the excess would not be permitted as a deduction from the gross 
external incomings The method of allowing only a fixed maximum by way of 
expenses, instead of allowing the actual management expenses incurred, is contrary 
to the general scheme of taxation 


Rule 2(b) Actuarial valuation 


The other alternative method of ascertaining profits is that set out in cl (6) 
of Rule 2 Under this clause, the annual average of tho surplus disclosed by the 
statutory actuarial valuation made for the inter valuation period preceding the 


(IS) G I T v General l amity Pension 
Fund [19u2] 21 IT R 497 517 reversed 
on another point General Family Pension 
Fund v G l T [19a5] 27 ITR 82 
(SC) 


(16) Supra [19o2] 21 IT E 497 514 

(17) Cf Capital <fc National Trust Ltd 
v Golder 31 TC 265 (CA) and Sun Life 
Asset Society v Dandson [I9o7] 31 IT It 
487 (C A ) 
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Sch beginning of the assessment }ear(l8), is taken as the basis of computation, subject 
R 2 to certain adjustments “The scheme of the Schedule obviously is that subject 
to the adjustments specifically indicated, the actuarial surplus must stand’’(19) 
The decision of the Supreme Court m Cl Tv Crown Life Ins Co (19a) establishes 
that it is not open to the Department to make any additions to the surplus other 
than the adjustments specifically provided for in the Schedule, even if an item of 
income escapes tax as a result of not being taken into account in making the actuarial 
valuation 


Actuarial valuation —The \aluation of a life assurance office corres 
ponds in some respects, to the stock taking of a trading concern The actual 
or estimated value of all liabilities and assets is brought into account, so that a 
balance sheet may be drawn up showing the position of the office Such an investi 
gation is a statutory requirement under sec 13 of the Insurance Act, 1938 (as 
amended in 1950), and should be made once at feast in every three years The 
objects of valuation are — 


(а) to conform to statutory requirements 

(б) to test the actual position of the life office with a view to 

(t) distributing surplus if such position is favourable 
(tt) deciding as to solvency, if doubtful, 

(ttt) fixing terms for amalgamation with or transfer to another office, 
(c) to examine generally the progress of the business in the past, and 
prospects for the future 

The surplus disclosed by the valuation of a life office is the difference between 
the total value placed upon the assets and the total value assumed for the liabilities 
The amount of the surplus will thus be affected by the methods applied in valuing 
the assets and the liabilities respectively Usually, the assets are valued on such 
a basis that every item possesses a current market value at least equal to that assum 
ed As regards the liabilities so cautious an estimate will be made that future 
bonuses may be maintained by keeping a calculated margin between what is 
assumed m the valuation and what is expected to be the future experience as 
regards (a) the rate of interest, (6) mortality, and (c) premiums and loadings for 
expenses 

ADJUSTMENTS —The following adjustments must be made to the surplus 
disclosed by the statutory actuarial valuation before the assessable annual average 
is calculated — 

I Surplus or deficit of earlier inter-valuation period — 

Rule 2(b) —The surplus or deficit disclosed by the valuation for the relevant 
inter valuation period must be disintegrated, and any surplus or deficit included 
therein which was made in any earlier inter valuation period must be excluded(20) 
This is obviously necessary m order to determine the true surplus or deficit made 
during the relevant period For instance if the actuarial surplus for the quinquen 
mum ended the 31st December 1954 was Rs 10 lakhs, including Rs 2 lakhs as the 
surplus of the previous quinquennium carried forward the surplus which would 
be actually taken into account under Rule 2(6) would be Rs 8 lakhs and one fifth 


(18) Cf Andhra Ins Co IM v C I T 
1937 ITR C97 which was decided prior to 
the enactment of the Schedule For the 
definition of inter valuation penod, see 
Regulation 5 Part I of the Fourth Schedule 
to the Insurance \ct 1938 

(19) Per Chakravartti J Calcutta Ins 


,ld r C I T [19j 2] 21 LT R 404 426 
(19a) (1957) not yet reported affirming 
[IKi6] 30 I T R 365 

(20) Calcutta Ins Ltd v C I T 118*21 
1 I T P 404 432/4 The decision to tbe 
jntrarv in Himalaya Asset Co Ltd In re 
M9IPR 402 (P C ) is obsolete 
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of Ra 8 lakli3 would be the annual average which would be taken as the notional Sch 
income of the relevant year of account, subject to other adjustments On the R 3 
other hand, if the earlier quinquennium had shown a deficit of Rs 2 lakhs, and 
after covering this deficit the actuarial valuation for the relevant quinquennium 
showed a surplus of Rs 10 lakhs, the surplus to be taken into account would be 
Rs 12 lakhs and one fifth thereof must be taken as the annual average 

II Inadmissible expenditure — Rule 2(b) —Rule 2(6) provides m 
effect that any expenditure which is not allowable under sec 10 and which was 
deducted or allowed in the actuarial valuation must be added back 


Depreciation on furniture, motor cars and books —In Calcutta Ins Ltd v 
GIT (21) the Calcutta High Court held that depreciation allowance is not “expen¬ 
diture and therefore Rule 2(6) cannot be invoked to disallow depreciation in excess 
of what is allowable under sec 10(2)(tt) In the case of life insurance companies, 
depreciation on furniture, motor cars and books is not governed cither by sec 
10(2)(vt) read with Rule 2(6) or by Rule 3(6) The amount of such depreciation 
debited m the accounts must be allowed tn full in computing the profits under 
Rule 2(6) 

III Bonus and other amounts paid to or reserved for or 
expended on behalf of policy-holders — Rule 3(a) —Rule 3(a) provides 
that in computing the surplus, four fifths of the amounts paid to or reserved 
for or expended on behalf of policy holders should bo allowed as a deduction 
Thus, four fifths of the bonus distributed or reserved for distribution among policy 
holders(22) and four fifths of any other sum appropriated and earned forward 
as appropriated, to the credit of policy holders in the statement relating to the 
appropriation of surplus(23), is deductible under this Rule The deduction under 
this Rulo should bo made even if the actuarial valuation discloses a deficit instead 
of a surplus(23a) The Income tax (Amendment) Act, 1953 substituted the word 
“four fifths” for the word ‘one half” in this Rule and the amendment applies to 
the assessment year 1951 52 and onwards 

The reservation contemplated by Rulo 3(a) is the reservation that takes place 
as a result of the recommendation of the actuary under paragraph 8 of Part II 
of Schedule IV to the Insurance Act, 1938 A mere prohibition against the use of 
inter valuation surplus of a particular kind for certain purposes, like that contained 
in sec 49 of the Insurance Act, 1938, does not constitute a reservation for pohey 
holders(236) 

Any amount shown as ‘earned forward unappropriated” in that part of the 
abstract of the Actuary s report which is drawn m accordance with cl 8 of the 
Fourth Schedule to the Insurance Act 1938 will form part of the surplus disclosed 
at the next \aluation and will bo liable to bo distributed according to the recoin 
mcndations then mado and there will be nothing to compel tho insurer to allocate 
it to pohey holders onl) Consequently, a life insurance company is not entitled 
to a deduction of four fifths of such sum under Rule 3(a) on the ground that the 
amount was m fact allocated to pohey holders(24) Likewise no deduction can 


(21) [19o2J 21 LT It 404 

(22) Bharat Ins Co Ltd v C I T 
1934 IT It 63 (1* C) and GI T v £aUkm» 
Ins Co Ltd 1941 IT It 51G in which it 

held that bonus paid to policj holders 
i» not allowable as a deduction arose pnor 
to the enactment of this Schedule and are 
now obsolete 

(23) \cu> India 4 mm. Co y C I T 


1940 ITR 809 Bombay Jlutual Life 
Asset Society v C I T [1951J 20 LT B 
1S9 

(23a) C I T v Croicn Lite Ins Co 
[1957J (S C) not yet reported affirming 
(19^0] 30 LT It 36o 

(236) Indo-Union Asset. Co Ltd r 
C I T {19oCJ 30 IT It 003 

(24) Calcutta Ins Ltd r C I T [10^2] 
21 I Tit 404 434,8 
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Sch bo claimed under this Rule m respect of amounts credited to tho Lifo Insurance Fund 
R 3 under tho provisions of tho Insurance Act, 1938, because such amounts aro not 
“paid to or reserved for or expended on behalf of policy holders”{2 la) 

In New India Assce Co Ltd v C I T (25) and Bombay Mutual Life Assce 
Society Ltd v C I T (1), it was held that incomo tax paid by an insurance com 
pany is paid by tho company in discharge of its own liability and cannot bo regarded 
a3 an amount expended on behalf of policy holders and, therefore, no part of the 
amount actually paid by nay of income tax or appropriated towards liability for 
income tax can bo allowed as a deduction in computing tho surplus 

Tho first Proviso to Rule 3(a) was considered m the undermentioned caae(2) 
The second Proviso to Rule 3(a) enacts that if any amount reserved for policy 
holders ceases to bo so reserved, and is not paid to or expended on behalf of policy 
holders, one half or four fifths of such amount, as tho case may be, if it wa3 pre 
viously allowed as a deduction should bo treated os part of tho surplus for the period 
in which tho amount ceases to be so reserved 


IV Appreciation or depreciation of securities and other 
assets —Rule 3(b) —Rule 3(6) provides that any amount cither written off or 
reserved by tho asscssee in the accounts or through the actuarial valuation 
balance sheet to meet depreciation of, or loss on the realisation of, securities or 
other assets should bo allowed as a deduction Tho provision is mandatory If 
an amount has been written off or reserved in any year to meet actual depreciation 
in the value of assets, it must bo allowed as a deduction even if tho depreciation is 
•wiped out by a rise in value m a subsequent >ear within or after tho same inter 
valuation period(3) though m such a case if tho subsequent appreciation has not 
been taken credit for in the accounts or in the actuarial balance sheet, tho Income 
tax Officer may, after consultation with the Controller of Insurance, adjust the 
surplus m the circumstances specified in the Proviso to Rule 3(6) “The com 
pany may well think that it may have to pass through difficult times again, and 
that it is prudent to keep its reserve in hand even though the reserve at the moment 
may not be wanted for the purpose for which it was made (4) 

It is not necessary that the amount written off or reserved should be the 
actual loss suffered on the realisation of securities or other assets If the market 
value of the assets has fallen, the assessee may reserve an amount in the accounts 
to meet the depreciation m value, though no actual loss has yet been suffered. 
But there must be actual depreciation in the value of the assets—the assessee 
cannot write off or reserve any amount to meet depreciation which has not in fact 
occurred but which is anticipated as likely to occur m the future(5) Where an 
assessee reserves an unduly inflated amount to meet depreciation of assets, the 
Income tax Officer may, after consultation with the Controller of Insurance make 
such adjustment, in the circumstances specified in the Proviso, to the allowance for 
depreciation as would increase the surplus to a figure which is fair and just 

Rule 3(6) does not cover assets of all kinds, hut is limited to securities and 
similar assets which are of the nature of investments and about which it is appro 
pnate to speak of reabsation(6) Depreciation on furniture motor cars and books 
is outside the purview of thi3 Rule and so axe organisation expenses(7)_ 


(24a) Commonu.ea.Uh Asset Co Lid v 
C 1 T [1957] 31 IT R 136 
(25) 1946 IT R 809 
(11 TlOoV) 201T R 1S9 

(2) Calcutta Ins Ltd y C J T [1952] 
21 I T R 404 438/42 

(3) In re H estem India Life Ins Co Ltd 
1938 ITR 44 


(4) Ibid 1938 ITR 44 50 

(5) Ibid 1938 ITR 44 50 C I T 
v Indian Life Assce Co Ltd 1946 ITR 
347 Calcutta Ins Ltd y C I T [1952] 21 
ITR 404 445/8 

(6) Calcutta Ins Ltd v C I T [1952] 21 
ITR 404 443/4 

(7) Ibid at 427/9 442/5 
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assessment is made on tho basis of gross external incomings less management Sdb. 
expenses, credit should bo given under see 18(5) for the full amount of the tax Rr 6-8 
deducted at source in tho preceding year 


NON-LIFE INSURANCE BUSINESS 

Rule 6 Profits of non-life insurance business —"Fire insurance 
business,” “general insurance business,” “manno insurance business" and 
“miscellaneous insurance business” are defined respectively by els (GA), (6B), 
(13A) and (13B) of sec 2 of tho Insurance Act 1938, a3 amended by tho Insurance 
(Amendment) Act, 1950 Itulo 6 of this Sehedulo provides that tho profits of 
non life insurance business shall bo taken to bo tho profits disclosed by the annual 
accounts required to bo prepared under tbo Insurance Act, 1938, but if such profits 
aro arrived at after deducting any expenditure which 13 not allowable under sec 10 
of this Act, then such expenditure should bo added bach to tho profits disclosed 
by tho annual accounts m order to amvo at tho assessable profits Profits or 
losses on tho actual realisation of investments, as well as book depreciation and 
appreciation of tho valuo of investments which continue to bo held by tho insurer, 
should also bo taken into account as provided m Itulo 3(h) for the business of lifo 
assurance (Sco ante under “Appreciation or depreciation of securities aud other 
assets,” p 880) 

But whilo a roservo created to meet depreciation in tho valuo of securities 
or other assets is expressly allowed as a deduction, there is no statntorj provision 
granting anj pllowanco in respect of any reserves created in order to meet unexpired 
risks As a matter of practice and under exccutivo instructions, generally a reservo 
oqual to fifty per cent of tho premium income of tho accounting ) car to provide for 
unexpired risks is permitted to fixe insurance compamcs(U) \Vhcro on account 
of exceptional circumstances, eg war and civil commotion, provision larger than 
tho normal is necessary to meet unexpired risks, a claim for allowance of moro than 
fifty per cent of tho premium incomo of tho accounting year may bo allowed It 
is eminently desirable that provision for allowanco in Tcspcct of unexpired risks 
should bo made in tho statute itself rather thau that tho matter should bo regulated 
merely by admmistrativ 0 practico and executive instructions 

Rulo 7 Dividing society business —Uulo 7 provides that tho 
profits of companies carrying on dividing society (15) or assessment business must 
bo takcu to bo fifteen per cent of tho premium incomo of tho accounting ) car or, 
in tho case of non resident companies, fifteen per cent of tho premium incomo of 
tho accounting >car derived from tho taxable territories Uulo 7 thus laja down 
a purclj artificial basis for computing profits which is not subject to any modifies 
tion or exception. Secs. 52 and CD oi tho Insurance \ct 1933, which deal with 
uisuranco business carried on upon tho dividing prmciplo or assessment basis, 
prohibit tho canning on of auch business, and therefore Uulo 7 of tho Schedule has 
now lost its importance 


Rulo 8 Indian profits of non-resident insurance company —> 
Uulo B provides that tho profits of tho Indian branches of eng non resident person 
carxymg oa insurance business, in tho absence of ‘moro reliable data may be 
taken to be tho proportion of tho total world income corresponding to the projKJ"- 
Uoa winch tho Indian premium incomo Ixore to tie total premium income in tho 


(11) C t, i** />u. 0*Um v elork 0 TU 
*3 (it M 

(•*») t J J* t Cthril JVt Jurc. 

Co ud, i&x31.TJCi|C j t x a.sJ 


Ctxlnl frorxJeU lu2i S^eut, Lid. 12C\> 
LT1U SS3 C l T x TW A 

ht^'l /**. Co. Ltd. IjZ) I TJ*. 311 
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Sch year of account(16) This rule of three is to be applied only in the absence of 
R 8 ‘more reliable data”(17) 

Where the non resident company is a life insurance company, the total world 
income of such a company for the purpose of this Rule should be computed in the 
manner laid down m the Schedule for the computation of profits of life insurance 
business carried on m India(18) 

The leading case on the construction of this Rule is G 1 T v Great Eastern 
Life Assce Go Ltd (19) The following propositions emerge from the judgment of 
the Privy Council m this case — 

(t) In assessmg the profits of the Indian branch of a non resident insurance 
company, recourse must be had in the first instance to Rule 8 which is 
the only Rule dealing specifically with that subject In the absence of 
“ moro reliable data, the profits must be computed on the proportionate 
basis laid down in the Rule(20) In that case no other Rule is relevant 
except for the purpose of computing the total world income which has to 
be apportioned 

(u) If there are more rebable data, »e , data more reliable for computing 
the profits of the Indian business of the assessee than those on which 
the proportionate rule is based, then Rule 8 passes out of the picture 
and by virtue of sec 10(7) of the Act the computation of profits must be 
made under the other Rules in the Schedule which are appropriate 
Where, for instance, m the case of a non resident life insurance company 
there is a triennial valuation affording “more reliable data”(21) for 
computing profits under Rule 2(6) and there is an Indian Revenue 
Account affording “more rebable data” for computation under Rule 2(a), 
the greater of the two computations should be accepted by the Revenue 
authorities and the assessment should be made under Rule 2 


(ui) “More rebable data” in this Rule refers to such data as would have to be 
employed for the computation of the profits of the Indian branches of a 
non resident insurance company m accordance with the Rules in the 
Schedule appropriate to the case including m the case of a life insurance 
business, Rule 2 It does not refer to data for computing profits by the 
ordinary business methods of ascertaining profits(22) 

(iu) Rule 8 extends to Indian branches of any insurance company, life or 
non life, which is not resident m India whilst Rule 2 is confined to life 
insurance business Rule 2, however applies to the life insurance 


(16) See C I T v Lakshmi Ins Co 
Ltd 1941 ITR 516 

(17) Motor Union Ins Co Ltd v C I T 
1945 ITR 272 

(IS) As regards the question whether 
interest on tax free securities may be ex 
eluded in computing the total world income 
of a non resident life insurance company 
under this Rule see Rule 3(c) and see also 
In re North British <L Mercantile Ins Co 
1937 ITR 349 and Manufacturers Life 
Ins Co of Canada v C I T 1938 ITR. 
321 332/3 which were decided prior to the 
enactment of the Schedule 

(19) 1949 ITR 173 

(20) A statement of profit and loss 
showing certain actuarial estimates of the 
life assurance liabilities instead of the 


life assurance fund at the beginning and 
the end of the penod of account would not 
be more reliable data within tho meaning 
of this Rule see Manufacturers Life Ins 
Co of Canada v C I T 1938 ITR S**! 

(21) Actuarial valuation was held to 
afford more reliable data also in National 
Mutual Life Assn of Australasia Ltd v 
C I T 1936 ITR 44 64 (P C ) and In re 
Royal Ins Co Lid 1941 ITR 589 

(22) The words more rebable data 
were also considered in National Mutual 
Life Assn of Australasia Ltd v C IT 
1936 ITR 44 (P C ) Manufacturers Life 
Ins Co of Canada r C I T 1938 ITR 
321 329 In re Royal Ins Co Ltd 1941 
I T It. 589 601 and Motor Union Ins Co 
Ltd v C I T 1945 ITR. 272 2S3 
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business of all persons, whether or not resident m India A non resident Sch, 
is only liablo to tax in respect of profits which accrue, arise or are received, Rr 8- 
or are deemed to accrue, arise or to bo received m India In calculating 
the profits of the Indian branch of a non resident company under 
Rule 2(a), the gross cxtornal incomings and the management expenses 
are confined by the context to those of the Indian branch In such a 
case in computing tho profits under Rule 2(a) the Department would bo 
entitled to taho tho figure of interest m tho revenue account as repre¬ 
senting tho gross external incomings for the year, unless the asscsseo 
produces satisfactory ovidenco to show what tho true figure of gross 
external incomings should be 

In the absence of moro reliable data, tho rule of thumb laid down in this Rule 
applies, but that is in respect of tho tchole income of the company Tho principle 
of thi3 Rule cannot be appbed in respect of only a portion or individual item of the 
income of tho company, t g interest earned on mvestments(23) 

Prior to its amendment by the Income tax (Amendment) Act 1953, Rule 8 
applied only to companies After the Amendment which is effective as from the 
assessment year 1951 52, tho Rule applies to all non resident persons carrying on 
any type of insurance business and having branches in India It is noteworthy 
that sec 20 of tho Insurance Act, 1938, which has been added by the amending 
Act of 1950, prohibits tho transaction of any insurance business in India except 
by a pubbo company, a registered co operative society or a body corporate 
incorporated in a foreign country and not being of the nature of a private 
company 

If a non resident insurance company canvasses business and receives pre 
miums m India, remits them to a foreign country and invests them there the 
interest earned on tho investments must be deemed to accrue in India under 
sec 42(1), since it accrues directly or indirectly through the business connection 
m India, and the company would bo liablo to be taxed on the interest, subject to 
apportionment under sec 42(3) of tho Act(24) 

Mutual insurance association 

Rule 9 —Rule 9 provides that the profits of any business of insurance carried 
on by a mutual insurance association are to be computed in accordance with the 
Rules contained m tho Schedule in the same manner as the profits of non mutual 
insurance concerns Sec 95(l)(a) of the Insurance Act defines “ mutual insurance 
company” as meaning an insurer, bemg a company incorporated under the Indian 
Companies Act of 1913, or of 1882 or 1866, or under any Act repealed thereby, 
which has no share capital and of which by its constitution only and alt policy¬ 
holders are members 

Prior to the amendment of the Act in 1939, the surplus accruing to a mutual 
insurance association through its mutual activities tbat is from the premi ums 
received from with profit policy holders (participating policy holders), was not 
liable to be taxed as profit at all on general principles governing mutual concerns 
Such an association was assessed only on the profits derived from dealings with 
non participating policy holders and income from investments (See ante under 
sec 3, ‘ Mutual concerns,* pp 73-8) But the present sec 2(6C) defines income*' 
as including the profits of any business of insurance carried on by a mutual insurance 

(” 3 ) JUolor Union Ins Co Ltd y 0 I T (24) Motor Union Ins Co Lid v C I T 

1945 ITR 273 283 1945 LTR 272 281 
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Sch association computed jn accordance with Rule 9 in the Schedule Thus the surplus 
R.9 accruing to a mutual insurance association from its mutual activities is now 
assessable to tax(25) See ante under sec 3, “Statutory provisions regarding 
mutual concerns, * p 77 

Co-operative insurance society 

Sec 95(1)(6) of the Insurance Act defines “co operative life insurance society” 
as meaning ‘ an insurer, being a society registered under the Co operative Societies 
Act, 1912, or under an Act of a State Legislature governing the registration of co 
operative societies, which carries on the busmes3 of life insurance and which has no 
share capital on winch dividend or bonus is payable and of which by its constitution 
only origmal members on whose application the society is registered and all policy 
holders are members ” 

The whole of the income accruing to a co operative insurance society, from its 
insurance business as well as from its investments jn house property, securities, 
shares, etc , was exempt from tax by virtue of a Notification issued under sec 60 
of the Act(l) But after the amendment of sec 2(6C) and Rule 9 of this Schedule, 
and the insertion of sub sec (3) m sec 14, by the Finance Act, 1955, the position 
is entirely changed Rule 9 now provides that the profits of any business of insu 
ranee carried on by a co operative society should be computed in accordance with 
the Rules contained m this Schedule and the profits so computed are deemed to be 
the co operative society’s income under sec 2(6C) Sec 14(3) which exempts 
certain types of income of aco operative society expressly provides that theexemp 
tion does not extend to the profits of insurance business computed under this 
Schedule See further ante under sec 3, “Co operative societies, p 78 , and under 
sec 10(7), “Profits of insurance business,” p 420 


(25) Bombay Mutual Ltfe Asset. Society 
Ltd v O 1 T [1R>1]20ITR ISO 


(1) O I T v B B <b C I Rly Co 
operalnt Mutual Death Benefit Society Ltd 
1349 IT R 509 



THE TAXABLE TERRITORIES, MERGED TERRITORIES 
AND QUONDAM PART B STATES 

It la proposed to give hero a very brief outline of the broad aspects of the law 
relating to the taxablo territories, merged territories and quondam Part B States, 
without attempting to go into tho details and diverse sets of circumstances dealt 
with by tho various Orders set out in Vol II, Div 4, pp 365 93 

, Prior to tho 1st November 1956 the States which were comprised in the territory 
of India were divided into three categories—Part A, Part B and Part C States 
This constitutional set up was changed as from the 1st November 195 6 by the 
States Reorganisation Act, 1956, (amended by tho Adaptation of Laws (No 1) 
Order, 1956) and the Constitution (Seventh Amendment) Act, 1956 The distinc_ 
tion between Part A, Part B and Part C States was abolished and the component 
units of the Union were divided into two categories—tho States and tho Union 
territories The erstwhile Part B States are hereafter referred to as “Part B 
States” 

Secs 1(2) and 2(14A), Expin. 4 to sec 4(1) and sec 60A of the Indian Income- 
tax Act are of special relevance to the topic under consideration Sub sec (2)(c) 
of sec 14 and two Provisoes m sec 24 also dealt with the territories which subse 
quently became merged territories or Part B States, but those provisions were 
deleted by tho Taxation Laws (Extension to Jammu and Kashmir) Act 1954 

Act extends to whole of India —Sec 1(2) of tho Indian Income 
tax Act, which was substituted by the Finance Act, 1950, enacted that the Act 
extended to the whole of India except the State of Jammu and Kashmir, and applied 
also within that State to all persons in the service of the Government of India or 
the Government of any State other than the State of Jammu and Kashmir The 
present sec 1(2) which was amended by the Taxation Laws (Extension to Jammu 
and Kashmir) Act, 1954, enacts that the Act * extends to the whole of India’ 

The taxable territories” is a term of vital importance in the scheme of the 
Indian Income tax Act Accrual or receipt of income in the taxable territories 
determines tho question of assessabihty of income in many cases under sec 4 of the 
Act Further, chargeabihty vanes with the factor of residence, and residence is 
defined with reference to the ‘taxable territories” 

Definition of " taxable territories ” —The taxable territories" 
is defined by sec 2(14A) That definition was inserted by the Adaptation of 
Laws Order, 1950 substituted by the Finance Act 1950, and amended by the 
Taxation Laws (Extension to Jammu and Kashmir) Act, 1954 Sec 2(14A) 
defines the “taxable territories” as respects different periods so as to correspond 
to the successive stages of expansion of the territory of India after the Indian 
Independence Act, 1947 was passed(l) 

The Supreme Court considered the scope and effect of the definition of the 
taxable territories in The Union of India v Modem Gopal Habra (2) and observed, 
* The definition is by no means a model of perspicuity Parts of it seem 
redundant and even mutually contradictory ”(3) 


(1) Union of India v Madan Oopal Kabra 
[1954] 25 LT E 58 62 (SC) 


(2) [1954)25 ITE 58 

(3) Ibid, at 63 
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The various tern tones denoted by the term “taxable tem tones” as regards 
different penods are as follows — 

Any period before 15 8 1947 British India but including Berar 

15 8 1947 to 25 1 1950 The Provinces of India but exclud 

mg the merged territory of Cooch 
Behar 

26 1 1950 to 31 3 1950 Part A States but excluding the 

merged territory of Cooch Behar, 
and Part C States but excluding 
the States of Manipur, Tnpura 
and Vindhya Pradesh 

1-4 1950 to 12 4 1950 The whole of India excluding the 

States of Jammu and Kashmir 
and the Patiala and East Punjab 
States Union 

13 4 1950 to 12 4 1954 The whole of India excluding the 

State of Jammu and Kashmir 

Any period after 12 4 1954 The whole of the territory of India 

Merged territories must be regarded as included in the taxable territories 
as respects any period after 31 3 1949 for any of the purposes of the Act and as 
respects any period included m the previous year, for the purpose of making any 
assessment for the year 1949 50 or for any subsequent year (cl (a) of the Proviso 
to sec 2(14A)) 

Cl (6)(t) of the Proviso enacts that the taxable territories” includes the whole 
of India excluding the State of Jammu and Kashmir as respects any period for 
the purposes of sections 4A and 4B” The Supreme Court held in The Union of 
India v iladan Gopal Kabra{ 4) that this clause cannot be construed as meaning 
any period after 31 3 1950, but it means any penod before or after 31 3 1950 Kesi 
dence m the taxable territories wzthin the meaning of sec 4A can in gome cases, 
relate back to as many as fit e years before the assessment year, and that is the 
/reason why the period mentioned in cl (6)(t) is not limited as m some other parts 
[ of this definition The effect is that for the assessment year 1950 51 an assessed 
who was a resident of a Part B State m the relevant previous year is deemed to 

I I have been resident in the taxable territories though Part B States were not part 
of the taxable territories prior to 1-4 1950 and such an assessee as a resident, is 
taxable in respect of all his income of the previous year whether accruing or received 
without the taxable territories or accruing or received within the taxable territories 
Cl (6)(») of the Proviso enacts that the taxable territories shall be deemed 
to include the whole of India excluding the State of Jammu and Kashmir as 
respects any penod after 31 3 1950 for any of the purposes of the Act It is 
difficult to seo how this provision can be reconciled with cl (d) of tho substantive 
part of the definition which enacts that as respects any period after 31 3 1950 and 
beforo 13 1 1950 the ‘ taxable territories ’ doe3 not include the State of Jammu 
and Kashmir and tho Patiala and East Punjab States Umon 

The ‘taxable territories" includes the whole of India excluding tho State 
of Jammu and Kashmir as respects any penod included in the previous jear, lor 
tho purpose of making any assessment for the jear 1950*51 or for any subsequent 
year (cl (6){iti) of tho Pr oviso) For tho assessment yeara 1948-49 and 1919 50 

(4) (icuil 2o I TJL OS 63 4. Sco alto SarvpeXand 4 Uuirumckand r Union of India 
[1033] 23 LTR.3S2 392. 
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the law which applied to the Patiala and East Punjab States Union was the 
Patiala Income tax Act and not this Act{5) 

Cl (<?) of the Proviso, which was inserted by the Taxation Laws (Extension 
to Jammu and Kashmir) Act, 1954, enacts that the “taxable territories” includes 
the whole of the territory of India as respects any period, for the purposes of secs 4A 
and 4B , as respects any period after 31 3 1954, for any of the purposes of this 
Act, and as respects any period included m the previous year, for the purpose of 
making any assessment for the year 1954 55 or for any subsequent year 

Prior to the amendments made by the Adaptation of Laws Order, 1950, with 
effect from the 26th January 1950, the incidence of tax was with reference to 
accrual or receipt in “British India” and residence m “British India ’ “The 
taxable territories” was substituted for “British India” by the Adaptation of Laws 
Order, 1950 Therefore the present definition of the “taxable territories” which 
came into force on the commencement of tko Constitution would have no apph 
cation to assessments for years prior to the commencement of the Constitution 

Levy on income of years prior to commencement of Consti¬ 
tution is valid —The Supreme Court laid down m The Union of India v 
Madan Gopal Kabra{6 ) that the amendment of sec 2(14A) by the Finance Act, 
1950 so a3 to authorise tho levy of tax on income accruing in Part B States prior 
to the commencement of the Constitution, is within the competence of Parliament 
and therefore valid (See further ante under sec 1, “Income of years prior to 
commencement of tho Constitution”, p 7) 

Statutory provisions —Apart from the Indian Income tax Act itself, 
the law of income tax relating to the taxable territories, merged territories and 
Part B States is to be gathered mainly from the following Acts and Orders — 
The Taxation Laws (Extension to ‘Merged States and Amendment) Act, 1949 
The Merged States (Taxation Concessions) Order, 1949 
The Taxation Laws (Merged States) (Removal of Difficulties) Order, 1949 
The Part B States (Taxation Concessions) Order, 1950 
The Taxation Laws (Part B States) (Removal of Difficulties) Order, 1950 
The Taxation Laws (Extension to Tehri Garhwal) Order, 1949 
The Madhya Bharat Taxes on Income (Validation) Act, 1954 
The Taxation Laws (Extension to Jammu and Kashmir) Act, 1954 
The Chandemagore (Remo\al of Difficulties in Relation to Taxation Laws) 
Order, 1955 

The above Acts and Orders are printed m Vol II, Div 4, pp 365 93 

' Income accruing or losses incurred in Part B States or merged 
territories —Sub sec (2)(c) of sec H of the Indian Income tax Act exempted 
from tax income which accrued or arose in the former ‘Indian States” 
but was not received in or brought into British India in the previous year 
and which was not assessable under sec 12B or sec 42 That sub section was 
omitted by tho Taxation Laws (Extension to Jammu and Kashmir) Act, 1954 Tho 
topics of income accruing and losses incurred m the former “Indian States” which 
later became merged territories or Part B States ha\ e been dealt with ante under 
see 14(2)(c), pp 472 74, q v The set-off and carry forward of such losses was 
governed by the provisions of sec 24 See ante under that section, “Set off and 
carry forward of loss m the former ‘Indian States*”, pp 601 2 

(5) C I T v Paltala Cement Co Ltd 
32 LTR 333 (SC) 

(0) ROW] 25 iTR 53 See also 


Aladhavalruhnatah v I T O [l9o4] 25 
ITR 72 (S C ) and Sarupchand & Hukunu 
chand v Union of India [1J52] 23 LT R. 382 
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Concessions and exemptions —Sec 60A of the Indian Income tax 
Act provides that the Central Government may make an exemption, reduction 
m rate or other modification m respect of income tax in favour of any class of mcome, 
or m regard to the whole or any part of the income of any person or class of persons, 
in order to avoid any hardship or anomaly, or to remove any difficulty that may 
anse a3 a result of the extension of the Act to the merged territories or to any 
Part B State or to Chandemagore The object is obviously to cushion for the 
first few years the impact of the Indian Income tax Act on territories which had 
either not known mcome tax at all or had known it at much less vertiginous levels 
The concessions are set out m the Merged States (Taxation Concessions) Order, 
1949, and Part B States (Taxation Concessions) Order, 1950 The concessions 
consist mainly in (o) lower rates of tax, (6) non application of certain provisions of 
the Indian Income tax Act, e g secs 18A and 23A, and (c) the exemption, from 
charge of certain classes of income which would otherwise have been exigible to tax 

Remittances out of earlier foreign profits —Receipt m or remit¬ 
tance to any part of the taxable territories of profits which accrued outside 
India are not assessable to tax in cases where three cumulative conditions concur —* 
(o) The assessee must not be resident in the previous jear m the taxable territories 
or in the taxable territories other than Part B States , ( b ) the profits must have 
accrued.before the beginning of the previous year for the assessment year 19501951, 
and (c) the remittance to or receipt in any part of the taxable territories should have 
been before 1-4 1952 (cl 8 of the Part B States (Taxation Concessions) Order, 1950) 

Remittances of earlier profits —Under sec 4(1)(6)(«0 . of the 
Indian Income tax Act, income which had accrued to the assessee, without the 
taxable territories after 1 4 1933 and before the beginning of the previous year is 
liable to tax m the year m which it is brought into or received in the taxable tern 
tones Expln 4 to sec 4(1) provides that income which had so accrued m any 
merged territory or any Part B State shal! be deemed to be brought into or received 
in the taxable territories if, and only if, it is brought into or received in any part 
of the taxable temtones other than that merged territory or State The effect of 
Expln 4 is that income which had accrued prior to the previous year in any merged 
territory or Part P State before it became part of the taxable territories is not 
assessable to chargo under the Indian Income tax Act, so long as it remains whero 
it accrued the tax would be attracted only when the mcome is remitted to or 
rccerv cd in any other part of the taxable territories 

To the principle enacted in sec 4(1)(6)(«*) read with Expln 4 exceptions 
or provisoes are laid down in cl 8 of the Merged States (Taxation Concessions) 
Order 1949, and cl 10 of the Part B States (Taxation Concessions) Order, 1950 
The effect of the said els 8 and 10 is that such income remitted to or received m 
any part of the taxable territories other than the merged territory or Part B State 
where it accrued, is not chargeable to tax as the mcome of the jear of remittance 
or receipt except where— 

(t) the assessee is a person assessed or assessable in the taxable territories as 
resident for at least 3 out of the 6 years of assessment commencing on 
1-11913 and ending on 31 3-1949 in the case of merged temtones and 
tho 6 j ears of assessment commencing on 1-4-1944 and ending on 31-3 19^0 
m the caso of Pait B States, and 

(ti) such income (a) being assessable in the merged territory or Part B Stato 
had not been so assessed, or ( b ) being liable to be included m the taxable 
temtones m tho total income of the relevant year under tho provisions 
of tho Indian Income tax Act had not been so included. 
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In the first of these two cumulative conditions, the test is whether the assessee 
was assessed or assessable in the taxable territories as resident for at least 3 out of 
the 6 specified years The mere fact that the assessee was a resident of the merged 
territory or Part B State during the relevant period is not enough to rule out the 
fulfilment of the first condition, because a man might be a resident of the merged 
territory or Part B State as well as of another part of the taxable territories, 
eg a Part A State 

In cases in which both of the above two cumulative conditions are fulfilled, 
the income remitted or received is assessable as the income of the year of remittance 
or receipt on the basis laid down in sub-cl (2) of the said els 8 and 10 of the Merged 
States, and Part B States, Taxation Concessions Orders respectively 

In the case of a person who is not entitled to exemption under the Part B 
States {Taxation Concessions) Order, 1950, under the aforesaid provisions exemp 
tion from tax in respect of remittances of earlier profits would still be available m 
the circumstances set out in the fifth Proviso to sec 4(1) of the Indian Income tax 
Act, which Proviso was inserted by the Income tax (Amendment) Act, 1953, with 
effect from the 1st April 1952 

Charge on current income at concessional rate —It may be 
noted that the said els 8 and 10 of the Merged States, and Part B States Taxa¬ 
tion Concessions Orders respectively, apply only to remittances of income which had 
accrued before the beginning of the previous year for the assessment year 1949 50 
m the case of merged territories and 1950 51 in the case of Part B States As 
regards income accruing in merged territories or Part B States after the beginning 
of tbe aforesaid previous year, such income would, broadly speaking, be taxed 
at a concessional rate if the income is not received in or brought into any part of 
the taxable territories other than the merged territory or Part B State in which 
it accrued. (See cl 6 of the Merged States (Taxation Concessions) Order, 1949, and 
cl 6 of the Part B States (Taxation Concessions) Order, 1950) As regards Part B 
States it is further provided that in certain circumstances the concession so obtained 
Would be recovered by the Revenue in any subsequent year m which the income 
is remitted to any part of the taxable territories other than the Part B State in 
which the income accrued(7) As regards merged territories there is no such 
provision for recovery by the Revenue of the concession previously granted to the 
assessee 

The Part B States (Taxation Concessions) Order, 2950, as amended by a Notifi 
cation dated the 15th June 1952, mentions the basis of the concessional rate of tax 
at which income arising m various Part B States is to bo charged for the assessment 
years 1952 53, 1953 54 and 1954-55 

Cls 7 and 7A of the Part B States (Taxation Concessions) Order, 1950, also 
provide that income accruing without the taxable territories, and not received, or 
deemed to be received, or deemed to accrue, in the taxable territories should, m the 
case of an assessee who is not resident m the previous year in. the taxable territories 
or m the taxable territories other than Part B States, be also charged at a concessional 
rate The corresponding provision applicable to residents of merged territories is 
contained m cl 6A of the Merged States (Taxation Concessions) Order, 1949 

In the case of merged territories the concessional rate of tax applies only to 
so much of income as pertains to the period endmg before 1-8 1949, whereas in 
the case of Part B States the concessional rate apphes to income which is chargo- 
able for later ass essment years up to the assessment year 1954 55 
(7) Thakurlal 1‘oddar r I T O [I9a7] 32 LT It G30 
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It is noteworthy that “ordinary residence" does not make any difference to 
the incidence of tax on current profits or remittances of earlier profits as far as the 
Taxation Concessions Orders are concerned 


Depreciation allowance , and set-off and carry-forward of 
losses —The Taxation Laws (Merged States) (Removal of Difficulties) 
Order, 1949, provides that in making any assessment under the Indian Income tax 
Act, all depreciation actually alloued under any law of a merged State relating to 
income tax shall be taken into account m computing the written down value 
provided that where in respect of any asset depreciation has been allowed for any 
year both m the assessment made in the merged State and in British India only 
the greater of the two sums allowed should be taken into account 

The Taxation Laws (Part B States) (Removal of Difficulties) Order, 1950, 
contains a similar provision regarding depreciation allowancc(8) It further provides 
that where in any previous year prior to the previous year for the assessment year 
1949 50 an assessee has sustained a loss in business and such loss would, had 
the State law continued in force, have been set off against the profits from the same 
business in the assessment year 1949 50 or any subsequent year, such loss should 
be so set-off m the same manner, to the same extent and upto the same year of 
assessment as it would have been under the State law 


Varying incidence of tax on assessees in different areas — 
The Supreme Court laid down m Ramjilal v I T 0(0) that varying incidence 
of tax on assessees in different areas, brought about by the fact that there was 
no income tax law in certain erstwhile “Indian States" prior to their integration, 
does not offend against Article 14 of the Constitution which embodies the funda 
mental right to equality before the law 


Levy and collection of tax imposed by State laws —Sec 
3(2) of the Taxation Laws (Extension to Merged States and Amendment) Act, 1949 
provides that the Indian Income tax Act and the Indian Finance Act 1949, should 
operate as if they had been extended to, and brought into force in, all the merged 
States on 1 4 1949 Sec 7 of the same Act provides that if immediately before 
28-8 1949 there was m force m any of the merged States any law relating to income 
tax, that law would cease to have effect except for the purposes of the levy assess 
meat and collection of income tax and super tax in respect of any period not 
included m the previous } ear for the purposes of assessment under the Indian 
Income tax Act for the year 1949 50 or any subsequent year Sec 7 of the said 
Act further provides that any reference in such State law to an officer authority, 
tribunal or Court should be construed as a reference to the corresponding officer 
authority tribunal or Court appointed under the Indian Income tax Act and that 
the decision of the Central Government shall be final as to who is such corresponding 
officer, authority tribunal or Court Corresponding provisions relating to Part B 
States are to be found m sec 13 of the Finance Act 1950 That section preserves 
the operation of the State law for the purpose of levy assessment and collection 
of tax(IO) only in respect of the income of previous years relevant to assessment years 
prior to 1950 51 It does not permit income taxable for the assessment year 
1950 51 to be charged to tax under the State law(ll) __ 


(8) The Hyderabad High Court has held 
a part of this provision to be invalid 
GlTvDBR Mills Ltd [1956] 29 
1 Tit.210 Acniv C I T £19o6]29LTR. 
206 

(9) [19ol] 19 LT R. 174 


(10) See Om Pfir lash t (7 / f [1956] 
30 IT R 12 

(11) Union of India v Madan Qopal 
Kabra [1954] 25 ITR 58 (SC) Sarup 
chand «f> Hulumchand V Union of India 
[1953] 23 LT R 382 
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The Mysore High Court held in City Tobacco Mart v I T 0 (12) that reassess¬ 
ment proceedings to assess income which had escaped assessment for a year prior 
to the assessment year 1950 51 could not be taken under a State law by virtue of 
sec 13 of the Finance Act, 1950, even though the State law contained a provision 
for such reassessment corresponding to sec 34 of the Indian Income tax Act The 
ground of the decision was that sec 13 of the Finance Act, 1950, authorises 
assessment but not reassessment of income under the State law for the 
pre integration years It is submitted that this decision is incorrect The words 
“levy and assessment” in sec 13 of the Finance Act, 1950, are wide enough to 
cover the case of assessment of income which had escaped charge at the time of 
original assessment The Punjab High Court(13) has dissented from the 
Mysore view The Kerala High Court held m Velayudhan v IT 0 (14) 
that tax and penalty are distinct concepts and Bee 13 of the Finance Act, 1950, 
does not save provision in a State law for the levy of penalty for default in 
payment of tax 

Under the Baroda Income tax law an appeal lay to the Baroda Privy Council 
from certain assessment orders but there was no right of reference as under sec 66 
of the Indian Income tax Act The Bombay High Court held m Bhailal Amin d 
Sons v R P Dalal( 15) that a reference would not lie to the High Court from a 
decision of the Appellate Tribunal (constituted as the tribunal corresponding to 
the Baroda Privy Council) on an appeal from an assessment made under the Baroda 
law for any assessment year prior to 1949 50, since no such reference lay under the 
Baroda law 

The Supreme Court held in Madhavalnshnaiah v I T O (16) that the provi¬ 
sion in the Finance Act, 1950, for levy and collection of income tax and super tax 
under a Part B State Act through authorities appointed under this Act is valid 


(12) [19u5] 27 I T R 549 

(13) lia^an Alai Kuthiala v I T 
[1950] 30 LT R 500 


(14) [1957] 32 IT R. 724 

(15) flfl.3]24ITR 229 

(16) [1954] 25 LT R 72 
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without India exemption upto Rs 4 500 152 173-5 
ACCUMULATED REPAIRS 
allowance in respect of 408-9 
ACTRESS 

earnings from professional engagements 274 
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ADDITIONAL ASSESSMENT 

IT 0 s powers to assess income escaping assessment or underassessed and provisions 
for bringing it to charge 694-712 See also income escaping assessment ob under. 
ASSESSED 

special provisions for assessment pertaining to war years 708-9 710 714 
in case of persons departing from taxable territories, 610-1 
scope and history of s 34 694-6 

no action can be taken for any assessment year prior to 1940-41 698 
action under present s 34 for assessment years prior to 1948-9 696 
construction of 8 34 696 
nature and basis of 696-7 
requisite conditions 697-8 

difference between the earlier and present s 34, 698-700 
reason to believe 698-9 
'discovers 700 
other points of difference 700 

Commissioner s revisional powers not exercisable m case of 690 
IT 0 cannot institute a fishing inquiry 699 
powers under s 34 are wide but not plenary 699 
concealment of income 700 708 708-9 710 

passive concealment ITO s inadvertence or negligence or failure to scrutinise 
assossoo s books 700 

where no concealment of income by assessed 694 
whether mistake of law is a ground for making 701-2 
information 701-2 

income which has escapod assessment , 702-3 See also income escaping assessment ob 

UNDERASSESSED 

where a previous assessment has been cancelled or set aside 703 
on firm 703-4 

joint family 638-9 704 
representative of deceased assessee 612-3 704 
notice initiating proceedings under e 34 no duty to hear assessee at that stage 706-7 
valid notice under b 34 is condition precedent to assessment 705-6 
validity of notice 634 635-7 702 705-6 823-30 
waiver of notice 706 

upon failure to furnish return of income 539 613 702 708 708-9 710 
whole assessment cannot bo re opened under s 34, 707 
limitation 669 590 698 707-8 709-10 
time limits for proceedings under s 34 C98 707-8 709-10 
tune limits for all assessments 669 590 709-10 
exceptions 263 709-10 717 

limitation for in the case of an agent of a non resident 693 743 

levy of penalty GG1-2 700 711 

s 35 and s 34 are not mutually exclusive 711 

burden of proof 656-7 711 

appeal 66S-9 711 712 

reference to Court 711 

writs of Certiorari and Prohibition, 6 711-2 865-7 

See also income escaping assessment or underassessed 

ADEN 

double taxation relief 782-3 
ADEQUATE CONSIDERATION 
meaning of 504 

transfer to wife or minor child without, 502-5 

ADJOURNMENT 

P°wer to adjourn hearing 556 672 
refusal of by IT O 556 560 
ADMINISTR VTOR 

See REPRESENTATIVE OP DECEASED P ERS ON 

ADMINISTRATOR GENERAL 
assessment on 729-33 
See also trustee 


57a 
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ADVANCE PAYMENT 

distinguished from premium 403 
in regard to royalties or copyright fees, 432-3 
See also advance payment of tax 

ADVANCE PAYMENT OF TAX 
provisions for 52C-9 

not applicable where tax is dndnctibia at source 627 
estimate of tax 627 

failure to send estimate of tar 527 528-9 
interest on taxable as income 627-8 
recovery of 768 770 

becomes a debt due to Govt when a demand is made CG5 
order charging interest 628 

reduction or waiver of interest 528 
no separate appeal 528 6G8 680 

interest payable by assesses not allowable as business expenditure 528 
penalty 528-9 

priority of State in respect of in case of liquidation of company 527 773 
refund of excess, 527 

payment when treated as m case of occasional shipping 753-4 
form of a notice of demand for 6G6 
ADVENTURE IN NATURE OF TRADE * 
principles governing 33-4 227-36 
whether amounts to business connection 737 

profits arising from isolated transaction 33-1 81 101 162 227-36 319 451 
loss arising from isolated adventuro 333 

isolated transaction of purchase and resale 33-1 103-4 229-30 

purchase with intention to resell 104 231-6 
purchase without intention to resell 103 230-1 
transaction m the assessee s ordinary line of business 228-9 

outside the assessee s ordinary Ime of business 229-36 
speculation not m the nature of trade 226-7 231-3 
venture financed from borrowed moneys, 104 236 
date of receipt of income from single transaction 162 
assessment in the year in which the venture ends 71-2 162 451 
reference to Court 35 142 242-3 
ADVERTISEMENT 

expenditure on allowod as deduction 373 388 410 
AGENT 

may or may not be an employee 272 

liable in the like manner and to the same amount as non resident principal 728 
making a false return of income criminal liability of principal for 794 
return of income must not be signed by 538 546 560 
application for registration of firm must not be signed by 647 
date of receipt of income when moneys are paid to ICO 
of a non resident assessment on 31 723 727-8 735 736-7 742-3 746-50 
profits accruing to non resident outside India through work done in India by 
»nso from business connection 738 
Department s option to assess non resident or his 723 727-8 742-3 
includes persons treated as statutory agents 746-8 See also statutory agent 
non resident may bo held liable as of another non resident 737 747 
pnnoiples regulating appointment and liability of 748-9 

there must bo income assessable under s 40(2) or s 42 742 748 

vicariously assessable in respect of income of non residents only 748 

connurcoot ossesamnut oa turn teaidoat and 742 

appointment of whotbor amounts to business connection 738 

person appointed may not be an agent in fact 747 748-9 

noed not be in receipt of income 749 

babihty is personal 727-8 749 

must have connection with the income sought to be taxed 747 749 
liable just like owner or charterer of a ship 776 
liability to prosecution of 794 

duty to supply information and furnish return of particulars 721 
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AGENT —Conti 

right of to retain the amount of tax out of moneys payable to non resident, 743 

to claim as business loss amount of tax irrecoverable from non resident, 329, 3Gl f 
749 

to secure from IT 0 a certificate stating the amount to be retamed 743 
notice to before appointment under s 43 727 749-50 
must be served afresh for each year, 750 

no fresh nottce necessary before additional assessment proceedings under s 34, 760 
service of notice on 698 743 829-30 
admission of status as, 750 

limitation period for additional assessment on 698 743 
recovery of tax from 743 774-6 
special allowance paid to 223 383 

compensation paid to whether capital or revenue expenditure 401-3 

appeal by person denying his liability to be assessed as, 669 750 

burden of proving that a company is a mere agent for another lies on the Revenue, 37 

reference to Court regarding liability to be treated os 750 

Set also COMPANY MANAGER AND MANAGING AGENT , MANAGING AQENCY COMMISSION , 
SELLING AGENCY STATUTORY AGENT 

AGREEMENT BETWEEN ASSESSEE AND DEPARTMENT 
does not affect liability to tax under the Act 572 
AGRICULTURAL INCOME 

definition and meaning 11-2 19-30 
exempt from tax 19 27 35 243 30a 

howsoever and by whomsoever received 27 
as part of business profits 27 
rent received by mortgagee 27 
realisable m cash or in kind 20 

purchase of tenant a holdings m execution of deciee 20 
excluded m computing total income 19 
State legislature may impose tax on 20 
agricultural rent or revenue 20-4 
derived from land’ 20-1 25 

annuity for relinquishment of land 20-1 
for transfer of land 20 
interest on arrears of rent 21 
mahkana to dispossessed proprietor, 21 
mustajin lease 20 
mutation fees 21 
nazarana 21 

premium for tenancies or holdings 21 
land to be used for agricultural purposes, 20 22-4 2^ 
in accounting year 22 
agricultural purposes 22—4 
lease of land for grazing 23 
running a dairy 23 
cultivation of casuanna plantation 23 
of coffee 23 
of cotton 23 
of hemp 23 
of indigo 23 
of jute 23 
ofrubber 23 
of sugar cane 23 
of tea 23 
of tobacco 23 
of toddy trees 23 

land assessed to land revenue in taxable territories 20 24 

outside taxable territories 24 26 
to local rate by officers of Government 24 

by Municipality or other local authority 24 
agricultural produce income from 25-6 
must be derived from land 25 
cream and butter 25 
milk 2o 
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AGRICULTURAL INCOME —Could 
sisal fibre 28 
standing crop 25 28 
tobacco leaves 25-6 

must not ba subjected to process other than that ordinarily employed by a cultivator 25 
may be subjected to process employed to render it fit to be taken to the market, 25 
manufacturing process, income from 25-6 
ginned cotton 26 
refined sugar 28 
tea 26 

apportionment of income 26 
agricultural bouse property 26-7 
non agricultural income 23 28-9 

wild grass forest trees etc sale of 23 
other instances of 23-1 

indirectly connected with agricultural land 28-9 
annual payment under contract 28 
commission for selling agricultural produce 28 
dividend out of agricultural income 29 
interest in form of agricultural produce 28 
legacy or allowance out of agricultural income 28 
remuneration out of agricultural income 28 

for managing agricultural estate 28 
paid to Mut&walh 28-9 
standing crop trader s profit from sale of 28 
disintegration of income into agricultural and non agricultural 26 29 
burden of proof 29 196 
reference to Court 29-30 

income tax levied by State Govt on paid by a company deemed to have been paid by a 
shareholder 787 
See also aqbicultcbal land 
AGRICULTURAL LAND 

situate in foreign State 24 26 

there must be some measure of cultivation of some expenditure of skill and labour upon 
22 

is not a capital asset 35 
transfer of exempt from capital gams tax 35 
See also aobicui/tuhai. income 
ALLOWANCE 

out of agricultural income 28 

paid to wife whether application of income 94 495 

for past services as earned income 46 

regular and periodic whethor taxable as income 241-2 424-5 
paid by Court of Wards 242 

See also VOLuntaby payments 
ALLOWANCES FOR EXPENSES OF OFFICE 
exemption of 223 

special paid to agent or employee 383 
ALLOWANCES AND DEDUCTIONS (BUSINESS) 327 418 
list of in s 10(2) is not exhaustive 327-8 

but trader not permitted to make all prudent deductions 328 
under s 10(2) are cumulative and not mutually exclusive 331 
exhaustion of capital or wasting assets 331-2 

expenses and losses should have been incurred in the year of account 332-3 369, 370 428 
445 

in connection with the assesses a own business, 333-5 370 372 
must be confined to appropriate business where assessee carries on several distinct businesses 
335-6 340 

cannot bo claimed in respect of non assessable business 335-C 340 

in respect of business not yet set up at the date of expenditure 336 
370 430 

in respect of dead business 325-6 336-7 340 352 356 359 370 
in respect of a single business which has a part of its profits not liable to tax 335 
granted to partner from his share of profits of registered firm 328 667 
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ALLOWANCES AND DEDUCTIONS (BUSINESS )—Canid 

not granted to parent company in respect of loss or expenditure incurred by subsidiary 
company 333 370 
burden of proof 337 412 
rent 337-9 387 See also rent 

paid for premises a part of which is sub let 339 
repairs by tenant 339 373 

interest on borrowed moneys 287-8 299-301, 339-41 429 
share of profits paid to lender, 340 375 376 

interest paid by a company to shareholders on capital contributed 340 
interest payable abroad 341 747-8 
current repairs 343-5 373 408-9 

premiums for insurance against destruction or damage 342-3 

premiums for otbor Linds of insurance 3S6-7 

depreciation allowance 345-52 See also depreciation allowance 

additional initial allowance for now assets 345 351 

additional depreciation allowance m respect of new assets 362-3 

development rebate 345 347 353-4 

balancing allowance m respoct of sold or discarded property, 345, 354-6 413 418 

write ofi allowance for animals 356 

land revenue local rates and municipal taxes 357 416 

cess rate or tax payablo on profits or irrespective of profits 416 

bonus and commission 357-8 

bad debts and irrecoverable loans 358-66 See also bad debts and irrecoverable loans 
expenditure on scientific research 366-7 See also sctENTmo research 
guarantees subscriptions or other payments made to secure business 329 361 385-6 
payments to business associations or professional sociotios 385-6 
cost of entertaining clients 388 

cost of producing transporting and marketing goods 388 
employers contributions to providont and other funds 401 417-8 81G-7 
employer s contribution to approved superannuation funds 818 820 
salaries payable without India 416-7 

interest salary commission or remuneration paid to partners 341 417 
payment made to procure benefit of payee s technical knowledge 388 
loss resulting from fluctuations m tho rate of currency exchange 388 
costs incurred by executors of the deceased 93 388 614 
partial allowance for assets partly used for business 354 415-6 
depreciation m investments 288 330-1 
estimated depreciation upon revaluation 331 
lossos incidental to trade 328-30 

embezzlement and theft 329-30 363 
overdrawmga by employees 330 363 
destruction of assots 329 
anticipated lossos m future 330 333 451,454 
contingent babihties 333 367-8 451 

capital expenditure See capital and revenue expenditure 

revenue expenditure for purposos of business residuary clause 367-412 See also business 
EXPENDITURE (s 10(2) (XV)) 

conditions of allowanco 369-412 See also business expenditure (s 10 (2) (xv)) 
voluntary paymonts made to employees after winding up 370 
legal costs incurred in suing for dissolution of firm 370 378 
advertisements 373 388 410 
personal expenses disallowance of 369 370 427-30 
modi cal expenses 370 

legal and accountancy expenses 370 377-80 400-1 
fines and penalties 377-80 

expenditure incurred to oppose nationalization or to prevent extinction of business 3S0,401 
expenditure for a political purpose 380 
damages incurred by ossessoe 381 

remuneration pensions gratuities etc paid to direct ora and employ ocs 374 381-3,418 
excessive remuneration 382 383-4 418 431 

1011 ^* alC ^ *° < k r6ctora * a genta and other employees on termination of their services 

excess!vo compensation paid by company 403 418 431 

special allowanco paid to agent or employee to meet necessary expenses 383 
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ALLOWANCES AND DEDUCTIONS (BUSINESSKContf. 

managing agents contribution towards bonus paid by managed company to its employees, 

remission by managing agents of commission due to them 308 - 9 , 383 
agreement to sharo managing agoncy commission 375 431-2 
annual payments made to a third party under agreement of purchase 389 397 
expenditure on repair and maintenance of residential quarters let to employees 388 
miscellaneous cases of business expenditure 388-9 

allowance of revenue expenditure cannot be spread over a number of years 4Z1-2 
reference to Court 389-90 

See also bad debts and eerecovekaele loans business expenditure (s 10 (2) 

(xy)) CAPITAL AND BEVENDE EXPENDITURE DEPRECIATION ALLOWANCE, 
INTEREST INTEREST ON SECURITIES OTHER SOURCES (s 12) PROPERTY 
(S 9) RENT SALARIES SCIENTIFIC RESEARCH 

AMENDMENT 

of the law effect and operation of 7 72 
ANIMALS 

not included in plant 356 
no depreciation allowance m respect of 345-6 
write ofi allowance for 356 
ANNUAL CHARGE 

allowance m respect of 299-301 
payable abroad 301 

ANNUAL RETURN 

return by employer showing salaries paid or due 531 793-4 821 

includes deduction from pay of and contributions on behalf of employee, by employer 821 

ANNUITIES AND ANNUAL INSTALMENTS OP CAPITAL 107-14 
distinction between 108-9 
annuities taxable as income 97 

annual instalments of a principal sum with interest 110 

payment of a debt by instalments 109 

pnee paid by instalments 109 

periodical payments payable m perpetuity 111 

annuities as earned income 46 

income annuity 107-S 

paid by employer 108 275 

other than those paid by employer 108 275 424-5 
payable under a trust 111-2 424-5 
insurance annuity 112—4 424-5 874-5 

distinguished from periodic loans advanced by insurance company to 
policy holders 113-4 

life annuity in compromise of a debt 112-4 
where property is sold for annuity 109-11 
for relinquishment of land 21 
for transfer of land 20-1 

fluctuating annual payments measured by share of profits 110-1 
voluntaiy annual payments depending on whim of donor 111-2 241 
tax free 424-5 779 

refund in case of 779 
See also deferred annuity 
ANTICIPATED LOSSES IN FUTURO 
cannot bo deductod 330 333 451 454 

APPEAL 

no inherent right of 6G7 
retrospective effect of provision for 7 

not shut out by mere fact that the order purports to have been made under a particular 
section against which an appeal does not he G6S 
orronoous ordor of assessment can be challenged only in, and not by nay of a wnt 5-6 
711-2 865-7 

refusal to admit distinguished from order disposing of 671-2 678 
second appoal has m case of every appealable Order C80 
rectification of order passed in 634 See also rectification 
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APPEAL— Conid 

m respect of place of assessment 835-6 

tax specified in appellate order whon payable 763-4 

pendency of does not operate as stay of recovery proceedings 670 763—1 777 
refund of tax when assessment reduced in 777 
cannot be withdrawn 678 

is no less an appeal because it is irregular or incompetent 672 839 

to Appellate Assistant Commissioner, 667-72 See also appeal to appellate assistant 

COMMISSIONER 

to Appellate Tribunal 680-4 See also appeal to appellate tribunal 

to Central Board of Revenue 810 827 See also appeal to central board op revenue 

to Supreme Court 860-2 See also appeal to supreme court 

reference to Court on question whether appeal lies 672 679 

computation of period of limitation prescribed for 867-3 

limitation m respect of an order passed m undor a 31 or s 33 709-10 

prosecution for falsa statement in verification mentioned m a 30(3) or a 33(3) 794-6 

no appeal from an order aanotiomng prosecution 796 

the decision of the Board of Referees aa regards current profits deposit 414-5 
legal and accountancy expenses for prosecuting whether admissible as deduction 377 
See also app eal to appellate assistant commissioner appeal to appellate 
tribunal appeal to central board op revenue appeal to supreme court 
APPEAL TO APPELLATE ASSISTANT COMMISSIONER 667-72 

8 30 gives nght of appeal only to tax payer and not to Department 667-8 680 689 
prescribed form 070 

should be signed and verified personally by the appellant 670-1 
annexing opinions of lawyers to practice condemned 671 
period of limitation 670 
time barred 670 071-2 678 681 

refusal to admit time barred appeal and to condone delay 671-2 678 

when doos not lie 528 668 680 717 839 

against assessment under a 23 568-9 657-8 668-9 

restricted to the amount of income assessed or tax determined 668 
no appeal as to place of assessment 669 835-6 
against assessment or apportionment of firm 8 income 670 

ITO 8 basis of computmg profits under proviso to a 13 459 676-7 
IT O a acceptance of or refusal to accept new method adopted by assosseo, 450 
amount of loss computed under a 24 609 

best judgment assessment or refusal to cancel best judgment assessment and make 
a fresh assessment under a 27 657-8 669 
assessment of escaped income 668 711 
refusal to allow refund of tax 780 

rogistor a firm under 8 26A 569 6^5 657 
order imposing penalty 528 664 G69-70 762 775 
made by I T O under a 23A 690 
made by IT O under s 25(2) 666 

accepting or rejecting ploa of partition under a 25A 641 669 
made by IT O undor a 26(2) 666 

by person denying his liability to be assessed undor the Act os agent of a non resident 
669 750 

hearing of appeal, 674-9 

fixing of a day and placo for 674 

must conform to rules of natural justice 674 

due notice to appellant 674 

all members of family before hearing an appeal against an order 
under a. 25A 669 674 
ITO 674 

enhancement of tax or penalty, 677-8 

appellant must be given reasonable opportunity of showing cause 
against 673 

assessing entirely now sources of income 677 
appoal exposes assessment a» a whole to scrutiny of A.A.C 676 677 
appellant nood not bo put on oith 674 
additional grounds of appeal, 076 
raising now questions 075-6 
admission of additional evidence 075 
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APPEAL TO APPELLATE ASSISTANT COMMISSIONER—Conld 
powers of AA C , 459, 070-7 
power to call for production of accounts 674-5 
to make further inquiry 074-0 
roport from IT 0 675 
romand ordor 076 

amending a&jcasmonts on partners C78 
reference to Court 072 670 

tax specified aa payable in the order under s 31 when payable 763-4 
See also appeal 

APPEAL TO APPELLATE TRIBUNAL 6S0-4 

lies against every order passed under s 28ors 31 680 
lies both on facta and on law 6S0 
when does not be 680 717-8 

appeal from A A C s order imposing a penalty under s 28 664 

refusing to admit appeal or condone delay, 671-2,678 
from Commissioner s order under s 33B, COO 
from order sanctioning prosecution 790 
prescribed form in 680 
enhancement of assessment in 682-3 
finding advorse to appollant in G82-3 
notice of hearing of dismissal for default 6S1 
raising new questions 683 
additional grounds 683 
additional evidence 683 

authorisation to amend assessment on partner 684 
limitation period of 60 days, G80-1 688 
waiver of right of 686-7 

tax specified as payable in the order under s 33 when payable 763-4 
See also appeal 

APPEAL TO CENTRAL BOARD OF REVENUE 
from order of Commissioner under s 58B(4) 810 
from order of Commissioner under proviso (6) to s 61(3) 827 
See also appeal 

APPEAL TO SUPREME COURT 860-2 
leave to 866 

against High Court s judgment on reference or order directing Tribunal to state a case or 
refusing to issue such direction 847 859 860 2 
does not be under Art 133 of the Constitution 800-2 
by special loave under Art 136 of the Constitution 802 
limitation 862 

See also appeal 
APPEARANCE 

by authorised representative before the Appollate Tribunal or other authority 547 827-8 
APPELLATE ASSISTANT COMMISSIONER 
defined 12 

has no power to review his own orders 672 
must give reasons for tus orders 678 

deemed to be subordinate to Commissioner for the purposes of s 33A 686 
appeal to 667-72 See also appeal to appellate assistant commissioner 
appeal against orders of GS0--4 See also appeal to appellate tribunal 
powers and functions of 261 
powers of in appeal 459 676-8 6S0 

may change the percentage of the flat rate of profits 676-7 682 
has jurisdiction to substitute a different method of computation 459 676-7 68- 
may cancel registration 677 
quasi judicial powers and functions 719—20 
power to make further inquiry 674-6 

to call for information and return of particulars 721 
to inspect register of members of any company 722 
to impound and retain books and documents 546 720 
to rectify mistake 715 See also rectification 
to condone delay in time barred appeals 670 671 

Nee also appeal to appellate assistant commissioner appeal to appellate 
tribunal rectification 
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APPELLATE TRIBUNAL 

constitution of 265 

appeals to, 6S0—1 See also atteal to appellate TRIBUNAL 
powers of in oppoal 459, C81-3 
raforcneo to third member 265 

power to impound and retain books and documents 546 720 
powore, duties and functions of, 264-5 
quasi judicial powers and functions 719-20 
enhancement of assessment by 677 682-3 

not competent to enhanco assessment when appeal is by assesses and there la no cross 
objection by Department, CS2-3 
giving of finding advorso to appellant by G82-3 
may chango tho pcrcontago of the flat rate of profits 676-7,682 
can givo authorisation to amoad assessment on partner G84 
has jurisdiction to substitute a diilcront mothod of computation 459 676-7 682 
power to rectify mistake G84 715 See also rectification 
to condono delay in timo-barred appeals 681 
has no power to review its own orders 672 
has no powor to direct refund of foo or to award costs 680 
la tho final fact-finding authority 680, 850 

statement of caso by to lligh Court See reverence to court 
duty of to follow decisions of High Court 682 

See also appeal to appellate tribunal rectification reference to court 
APPELLATE TRIBUNAL RULES 683 839 

APPLICATION OF INCOME AND ITS DIVERSION BY OVERRIDING TITLE 90-6 
by oxocutors of an estate 93 614 
allowance paid to wifo 94 495 
maintenance paid to member of joint family 94 470 
in liquidation of a debt 02 
by way of dividend 500-1 

mero application to chanty will not secure exemption 90 200 203 319 
application of incomo distinguished from ita diversion by overriding titlo 93-6 
paymonts out of profits or ascertained by reference to profits 90-1 374-7 
compulsory doductions from remuneration by omployer 91 277-8 
capital or annual chargo 94-5 300 

deduction allowable to partner if any part of bis share of profits of a registered firm is 
diverted by ovomding title 567 
APPLICATION TO COURT 

to recover arrears of tax out of moneys lying with Court or Receiver 771 
under b G0(2) 844-7 See also reference to court 
See also reference to court 
APPORTIONMENT 

of dividend in caso of shares sold cum dividend whether allowable 499 7C0 761-2 
of expenditure 369 401 

of interest in caso of secunties sold cum interest whether allowable 285-0 499 760 761-2 
of profits 

by time in case of charitable trust 201 

deceased person 499 614 

in respect of compensation a part of which represents remuneration for past services 
119 

whore some business operations are carried out within and some without India 737 
744-6 

goods manufactured in one place and sold in another 169-70 744-6 
raw materials purchased in India and products sold abroad 746 
non resident insurance company receives premiums in India and remits and invests 
them and earns interest on them in foreign country 746 
goods purchased abroad and sold in India 745 
income partly agricultural and partly from manufacture 26 
incomo partly agricultural and partly non agricultural 29 
partly capital and partly income 127-8 
not in case of profits received in India 164 170 737 745 
residents 736 746 

minor son admitted to the benefits of partnership attaining majonty during 
the relevant accounting year 604 
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ASSESSMENT—Contf 

company 37 

partner directly without any assessment on firm 62 07 667 

Hindu undivided family 54-5 

residents who aro ordinarily resident 151-2 

not ordinarily resident 151 152 ISS-9 
non residents 151 152, 1S7 
agent of a non resident 723 727-8 736-7 
guardians trustees or agent* 723-8 

at maximum rata where shares of beneficiaries aro indeterminate or unknown 73«,-3 
Court of "Wards Administrator General Official Iruslce, receiver or manager appointed 
by Court or trustco appointed under a trust 726-33 
representatives 612-5 See alto eetbeslntattvl of deceased pebson 
on discontinuance of business See discontinuance of business 
m case of departure from taxablo territories 616-1 

succession to business See succession to business 
change m constitution of firm 643-4 See also partnership 
after dissolution of firm 49 

after partition of Hindu undivided family 633-41 704 See also partition of joint family 
after hearing evidence 547-59 

re hearing when an authority is succeeded by another during pendency of proceedings 263 
quasi judicial inquiry 548-«0 563-4 
confidential 5*0 798-800 
materials for 5^0-3 563-4 

IT O not confined to what would be evidence in a Court of law 550-2 663-4 

private sources of information 649 651-2 

basis for estimate of income 552-3 563-4 

must bo something more than bare suspicion C«0 554 652 

cannot be based softly on local reputation and general conditions of business 653 
order should disclose basis on which assessment is made 6u3 564 

rejection of incomplete or unreliable accounts 459-60 554-6 See alto accounts and 
ACCOUNTlNO 

at a flat rate 460-1 654-6 664 

m case of benami transactions 318 504-6 6^3-4 See also ben ami transactions 
m case of cash credits and undisclosed income 555-6 
high denomination notes 656 
previous year for undisclosed profits 558 
I T 0 may add a lump sum as representing undisclosed income 461 555 
time limit for completion of assessment proceedings 569 590 709-10 
exceptions 709-10 
adjournment 556 

refusal of by IT O 556 660 
burden of proof 556-8 

cancellation of 656-8 703 See alto cancellation of best judgment assessment 
appeal 568-9 657-8 667-72 
revision 568-9 685-90 

writs orders and directions 0 711-2 865-7 See also wbits obdebs and dibection3 
reference to Court 658-9 
finality of 569 CC6 

can be questioned only by use of the machinery expressly provided by the Act 5-6 863-4 
cannot be re opened in insolvency or liquidation 772 

enhancement of 677-8 682-3 716-7 See also enhancement of tax ob penalty 
rectification of order of 715-8 See also rectification 

legal and accountancy expenses of prosecuting appeals against whether admissible as 
deduction 377 

See also ACCO unts and accounting additional assessment benami transactions 

BEST JUDGMENT ASSESSMENT CANCELLATION OF BEST JUDGMENT ASSESSMENT 

Company discontinuance of business enhancement of tax ob penalty 
Income escaping assessment ob undebassessed notice to attend ob produce 
Evidence pabtition of joint f amil y pabtneeship place of assessment 
Rectification reopening of assessment bepbesentatiye of deceased 
person succession to business total income total world income wbits 
ORDEB3 AND DIRECTIONS 
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ASSESSMENT YEAR ' 

year for which tax is paid 58 
assessment on mcomo of CIO 017 
source of incomo need not bo extant in 70-1 
law to bo applied is that in forco in, 72 
ASSIGNMENT 

of managing agonoy 104-6 

See also settlement, disposition and transfer 

ASSISTANT COMMISSIONER 

See APPELLATE ASSISTANT COMMISSIONER 1NSFECTIN0 ASSISTANT COMMISSIONER 

‘ASSOCIATION OP PERSONS ’ 
moaning of 67-70 

combination of persons in a common purpose, 08-9 
when constitutes partnership 48 
as a unit of assessment 07 404 

existence of depends on tho pocahar facts of oach case 70 
illegal association 70 

notice may bo addressed to the principal officer 537 065, 830 

co owners C9 

co trustees 08 730 

co heirs 68 

co legatees 08 

co-executors, 68 

minor as a member G8 

trade associations 48 

teats of residence for 244 248-50 

share of profits of association received by a member when oxempt from tax 472 807 

exempt from income tax bat included 
in total income 472 484 4S6-7 

joint and several liability of members where association is dissolved or its business profession 
or vocation discontinued 618 044 751-2 
annual return by principal officer of showing salaries paid or duo 531 
entitled to refund 778 , 

computation of income in an assessment on a member of when deemed to ho a case oJ 
rectification of mistake 717 
computation of capital gam on dissolution of 441 

AT THE TIME OF MAKING AN ASSESSMENT 
meaning of 634 043 

AUTHORISED REPRESENTATIVE 

appearance by before Appellate Tribunal or Income tax authority 647 827-8 

AUTHORS 

See writers 

AVOIDANCE OF TAX 

special provisions relating to 755-62 
by transfer of income to non residents 757-8 
associated operation 757 
in case of transfers oflected prior to 1939 758 

provision for avoidance of double taxation 758 n'iR-JK) 

by sale of stock shares and securities under agreement to buy back bond washing "Bo-® 
by systematic sales of shares cum dividend or securities cum interest 760-2 
burden of proof 758 762 
appeal 762 

BAD DEBTS AND IRP ECOVERABLE LOANS 358-66 
meaning of bad debts 363 

incidental to business 361-3 
allotted on family partition 359-60 
on dissolution of firm 359-60 
of a dead business 336-7 359 

arising from inability of agent to recover tax from non resident 329 361 749 
irrecoverable loans m course of money landing business 361-3 
conditions of allowance in respect of 358-65 

allowance according to I T O s estimate 363-4 
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BAD DEBTS AND IRRECOVERABLE LOANS —Contd 

confinod to debts and loans which have bocomo irrocoverablo m tho 5 ear of account 

363-4 

should not exceed the amount written off by assesses 365 
basis of accounting 300-1 

in case of banking or money lending business 300 
m case of a business profession or vocation 360 
dismissal of creditor a suit 364 
insolvency of debtor 365 
time-baiTod debts 364-5 

when ult ima tely recovorod, final adjustment in the year of recovery, 365 
burden of proof 36G 
reference to Court, 366 
BANE 

liable to furnish return of particulara 721 

BANKRUPTCY 
See insolvency 
BAR COUNCIL 

included in individual 67 

examination and enrolment fees received by 198 424 
BAR OF SUIT 
See suit 

BARONETCY ACT 

trustees of a baronetcy trust incorporated by included in individual 67 
BENAAH TRANSACTIONS 

no tax on ben&midar who is not entitled to profits of business earned on m his name, 318 
income taxed in hands of beneficial ownor 317-8 505, 653 

apart from s 16(1 ){e) 489 653 

in case of partners 666-7 

burdcnofpronng that transaction is benami is on the Department 37 553 556-7 
more suspicion will not support a fin ding of fact that transaction is benanu 554 
reference to Court 658 
BENEFICIARY 

Department s option to assess or his guardian trustee or agent 297 723-1 733 
trustee guardian agent Court of Wards Administrator General Official Trustee receiver 
or manager appointed by Court or trustee appointed under a trust liable in tho like 
manner and to the same amount as 724 7-6-7 729 731-2 
business earned on on behalf of 318 724 727 729 731-2 
having a contingent interest 727 

indeterminate share of assessment on trustee at ma xi mum rate 732-3 
annuity payable to under a will or trust deed is taxable as income 111 
payments to whether allowable as deduction 93 614 

not entitled to earned income relief where trustee carries on business 46 731-2 
first proviso to s 41(1) does not apply for the purposes of super tax 733 S06 
BEST JUDGMENT ASSESSMENT 

three cases m which has to be made 544 559 

on failure to make a return 634 535 538 539 544 660-1 611 613 656 
invalid return 638 660-1 

to comply with notice under s 22(4) to produce accounts or documents 
641-2 561-2 656 

to comply with notice under a. 23(2) to attend or produce evidence 547. 
561-2 656 

cannot be made merely because accounts are rejected as unreliable 562 
cannot stand where notice 13 invalid, 661 
judicial exercise of judgment 648-53 662-4 
LT O need not take any evidence 664 

should not be influenced by a desire to punish the assessee 563 
on the basis of a flat rate of profit 564 
Older should disclose the basis 564 
appeal against 568-9 657-8 663 

application for cancellation of 656 Set also cancellation of best judgment assessment 
appeal against order refusing to cancel 657-8 669 
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BEST JUDGMENT ASSESSMENT —Conid 
reference to Coart 564 
limitation 709-10 

See also cancellation or best judgment assessment 
BOARD OF REFEREES 583 414-5 
BOMBAY CITY LAND REVENUE ACT 1870 768-9 
BOMBAY URBAN IMMOVABLE PROPERTY TAX 7, 304 

bona fide annual value 

definition of 292-4 303-4 
BOND 

interest on certain types of exempt from tar 243 

BOND WASHING 

special provisions relating to avoidance of tax by 758-GO 

BONUS 

Whether exempted 237 
paid by employ er taxable as income 274 
allowance to employer m respect of 357-8 
paid by insurance company 91 

managing agents contribution towards paid by managed company 383 
BONUS SHARES 

whether dividend income 40-2 
option of receiving or cash 41 
in form of shares of another company 41 
paid off on liquidation 41-2 43 

on reduction of capital 43 
declared by parent company 41 
sale of whether income or capital 102-3 
BOOK. DEBTS 

profit arising from purchase and realisation of 107 142 
BOOK PROFITS 
charge on 446-7 
BOOKS 

plant includes 346 419 

of professional practitioners depreciation allowance for 346 
purchased by employ ees deduction in respect of upto Ra 500 281 
cost of now editions of law whether capital or revenue expenditure 411 
BOOKS OF ACCOUNT 
See account books 
BORROWED MONEYS 

allowance in respect of interest on 287-8 299-301 339-41 429 
remittance out of 180 
venture financed from 104 236 

recurring subscriptions paid periodically by shareholders or subscribers m prescribed Mutual 
Benefit Societies deemed to be 300 341-2 

BRANCH OFFICE 

accounts of 542 Sol 

maintenance m India of amounts to business connection in India 738 
computation of profits of a single business with branches 322 
BRICK EARTH 

expenditure to procure whether capital 403 406-7 

BROKER 

duty to supply information and furnish return of particulars 721 
when treated as agent of a non resident 747 
commission for He ting once as whether taxable 22o 

to a del credere broker taxable as business income 273 
paid to is capital disbursement 396 
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‘BROUGHT INTO 
meaning of I5S 
BUILDINGS 

power of IT 0 to enter and search 541 720 
depreciation allowance in respect of 290 345-54 
allowance in respect of current rcpaire to 343-5 

allowance in respect of premium paid for insurance against risk of damage or destruction 
of 342-3 

balancing allowance in respect of sold or discarded, 354-0 
partly used for business partial allowance for 354 415-0 
let on biro with machinery plant or furniture 295-7 334-5 430-1 
new exemption of income from, 243 

additional depreciation allowance in respect of 352-3 
additional initial allowance m respect of 345 351 
Set also LAND AND BUILDINGS 
BURDEN OF PROOF 
bad debts 366 

payments to business associations 380 

avoidance of liability to tax by transfer of income to non resident, 758 
on tho Department to prove its right to impose a penalty 604 
to show that income is liable to tax 10 

that there has been a change in the method of accounting 
449 455 

that income has been concealed or escaped assessment 550-7 
711 

that information on which action is token under s 34 was not 
within tho knowledge of I T O who made the original 
assessment 711 

that the case falls within 8 23A 690 

that a company is a sham or simulacrum or mere agent or 
benamidar for another 37 

that property is worth more than pneo fetched at a publio 
Bale 87 

that a transaction constitutes an adventure in the nature of 
trade 242-3 

that a transaction is benami 553 550-7 
that an individual or company is resident m India 253 
on assesses to prove the source and nature of cash credits 142 557-8 

to show that income is exempt from tax 10 29 190 242 470 557 

that property is held for religious or charitable purposes 220 
that a Hmdu undivided family firm or other association of persons is 
not resident in India 252-3 

that he is entitled to the allowances claimed 337 412 5a7 
that a genuine instrument of partnership has been executed 557 655 
that an item of income is casual and non recurring 242 
that a debt or a portion of it has become irrecoverable in the accounting 
year 366 

that the funds of a business association or a professional society are 
actually expended on trading objects 386 
that the profits sought to be assessed are included in the computation 
of profits under proviso to s 13 m any prior year 458 
that ho has incurred loss which he claims to set off 324 657 
that there is a partition of joint family 638 
that he has no intention to avoid liability to taxation 758 
that avoidanoe of tax is exceptional and not systematic 762 
that there is no proper service of notice 829 
presumption is in favour of non concealment of income 556 
in favour of effective service of notice 829 
that the apparent state of affairs is real 337 553 656 

BURMA 

double taxation relief 782-3 
problems arising on separation of 11 
BUSINESS 

definition and connotation of 12 31-5 320-1 
definition not exhaustive 31 737 
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BUSINESS —Conti 


has wider content than trade 31 

continuous exercise of activity or organised course of conduct 31-2 
repetition of activity not infallible test, 32 23o 

distinguished from business connection 737 See also business connection 

business asset income derived from letting out 32 34 295-7 321-2 430 

managing or selling agency whether 31 273 320-1 

property occupied for purposes of assessee s profession vocation or 295 

property held as business asset 267-8 295-6 334 346-7 

house owning is not trade or 295 

adventure m the nature of 33-4 227-36 See also adventure in nature or trade 
isolated transaction 33-4 71-2 101 162 229-30 319 333 451 
casual aDd non recurring receipts from 227-36 320 
distinguished from profession or vocation 237 320-1 
profit motive not essential 32 

illegal person carrying on cannot avoid tax 32 81-2 322 
profits and gains of 318-20 
classified under a 6 266 
assessable under s 10 318-20 
when regarded as earned income 46 731-2 
distinguished from salaries 272-3 322 

capital receipts are not to be brought into account in computing 319 
voluntary payments 79-80 320 
assessment at the principal place of 832-3 

owner chargeable though he may not carry on business personally 317-8 
assessment where business changes hands 61 165 

carried on at several places separate notices under s 22 not required, 535 
earned on by executor 34 614-5 730 

by trustee guardian or receiver 318 724 727 729 731-2 
by firm 322 

by promoters of company 317-8 
company when deemed to cany on 33 105-6 322 

trade professional or similar association when deemed to carry on 77 419 
of a registered firm 322 See also registered firm 
dividend income whether assessable as profits of 322 425 

remission of liability or recoupment of loss or expenditure deemed to be profits and gams 
of 82-3 412-3 431 

newly Bet up —distinction between set up and commenced 60-1 336 

carried on during some part of the accounting year but not throughout the year 317 325 

inactivity periods of 33 326 

dead businesses 268 323 325-6 335-7 340 352 356 359 370 599 601 604 
profession and where assessee carries on both 322-4 
several businesses 322-4 

aggregate of profits of all businesses chargeable 322-3 
profits of each distinct business must be computed separately 322-3 
set off of losses where assessee carries on both business and profession or several busi 
nesses 267 322-4 597-601 

test of inter connection and unity to determine whether two or more businesses are 
separate businesses or constitute the same business 605-7 
should have been carried on by the assessee in the accounting 3 ear 268 317 324-6 342-J 
354 358 3o9 369 370 

carried on m course of administration or winding up or liquidating a concern 34-5 106-7 
326 614-5 


winding up of profits or loss made in 326 
trading activity earned on after sale of, 326 
bo arranged as to diminish resident s profits 744 
relief where business was taxed under the 1918 Act 618-32 
profits and gains how ascertained and computed 318-20 450 
ACCOUNTING 


See also accounts and 


computation of profits of single business with branches 322 
computation of profits of insurance 331 425-1 869-86 
valuation of stock withdrawn from 107 45o-6 
place of accrual of profits lGo-9 
place of control of 168 1S9-9I 248-52 
used for the purpose of business 342-3 
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BtSINESS-Cordi. 

expenditure losses allowances anil deductions See allowances and deductions 
(business), business expenditure ($ lO(J)fxv)) 
compensation for interference with by Govt. whether income or capital ll*r~G 
compensation for cessation of whether income or capital 11G-21 
burden of proof on asscssec to show that ho has incurred loss in, 321 5u7 
refercneo to Court 3o 212-3 3-7 <507 

on tho question whether two or moro businesses are separato or constitute the same 

busmens 3 j 3-7 007 

whether an nsscssco carries on a business or profession 33 242 327 
whether income falls under s. 0 or a. 10 30o 

whether a transaction constitutes an adventure m the naturo of trade 
or is in tho courso of business 35 142 212-3 
See aleo accounts and accounting adventure in the nature or trade 

ALLOWANCES AND DEDUCTIONS (BUSINESS) BUSINESS CONNECTION BUSINESS 
EXrLNDITUKE (s 10(2) (X\)) CATITAL AND REVENUE EXPENDITURE 

DISCONTINUANCE OF BUSINESS iBOTEKTV (9 9) REGISTERED ITEM SET OFP 

AND CAERE TOR WARD OP LOSS 8TOCE IN TRADE SUCCESSION TO BUSINESS 

BUSINESS ASSET 

See COMMERCIAL ASSET 

BUSINESS ASSOCIATION 

See TRADE ASSOCIATION 

BUSINESS CONNECTION 

within tho territory of tho taxing State 8-9 
moaning of 737—10 

donates somo element of continuity 737 
isolatod transaction whether amounts to 737 

incomo doomed to nccnio or arise in India if thoro is in India somo 737-40 
purchaser of a capital asset in India from a non resident whothor dooinod to have 747 
categories and illustrations of 738-40 
requirements as to undor s 42 and s 43 distinguished 747 
advancement of loans by non rosidonta whothor amounts to 740 749 
profits accruing to non rusulonts outside India through w orh dono in India bj their agents 
whothor anso from 733 
roforonco to Court 745-0 
BUSINESS EXPENDITURE (b 10<2) (xv)) 

residuary clause oxtendmg to items of 307-412 

rebate m respect of a trading receipt 307 

in connection with tho ossossoo a own business 333-3 370 372 

should have boon incurred in tho rolovant accounting y oar 332-3 309 370 428 445 

contingent liability whothor 333, 307-3 451 

profit forgono, who the r 3CS-9 

remission by managing agonta of commission duo to thorn 3GS-9, 383 
apportionment of 309 401 
conditions of allow anco of 309-412 

must not be cov ored by els (i) to (xiv) of s 10 309 

must be in rcspoct of busmoss camod on and tho profits of which are undor assess 
moot 324-0 369 370 

must be incurred after busmoss is eot up 330 369 370 430 
should not be in tho nature of personal oxponsos 369 370 427-30 
may not bo prudent wise or nocossarj 371 

must liavo boon laid out wholly and exclusively for tho purposo of busmoss 369 371—4 
general pnnciplos for determining whether expenditure is wholly and exclusively 
laid out for tho purposo of business 371-4 
character as a trader 372 378, 381 

voluntarily expended on grounds of commercial expediency 372 

Department s subjective standard of reasonableness 372 384 

direct concern and direct purposo 372 

purposo of assessoo s own business 333-3 370, 372 

benefit to third party 333 373 

unremunerative) expenditure 373 

treatment in assesses s accounts 374 

must not be in tho nature of capital expenditure 369 390 et Beq See also capital 
AMD REVENUE EXPENDITURE 

must be for tho purpose of hooping the trade going 370 371 382 


58a 
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BUSINESS EXPENDITURE —Conti 

incurred before setting up business 336 370 430 

incurred after discontinuance of business expenses and allowances of a Jiving business 
are the capital losses of a dead business 326-13 336-7 340 362 356 359 370 
not allowed to parent company in respect of expenditure incurred by or for subsidiary 
company 333 370 3 

voluntary payments made to employees after winding up 370 
legal costs incurred ra suing for dissolution of firm 370, 378 
in respect of cess rate or tax on profits disallowed 416 
advertisements 373 388 410 
cost of repairs 339 343-5 373 408-9 

payments out of profits distinguished from payments ascertained by reference to profits 
90-5 339-40 374-7 * 

joint venture 376-7 
medical expenses 370 

legal and accountancy expenses 370 377-80 400-1 
fines and penalties 377-80 

incurred to opposo nationalisation or to prevent extinction of business 380 401 
expenditure for a political puipose 380 
damages incurred by assessee 381 

remuneration pensions gratuities etc paid to directors and employees 374 381-3 384 418 
excessive remuneration 382 383-4 418 431 

compensation paid to directors agents and other employees on termination of their services 

excessive compensation paid by company 403 418 431 
spocial allowance paid to agent or employee to meet necessaiy expenses 383 
managing a 0 ents contribution towards bonus paid by managed company to its employees 
383 


guarantees subscriptions or othor payments made to secure business 329 361 385-6 
payments to business associations or professional societies 385-6 
burden of proof 386 
purchases from associations 38C 
professional societies 282-3 386 
insurance premiums 342 386-7 
against loss of profits 387 
rent paid for lease premises 337-9 387 
agreement to share managing agency commission 375 431-2 
miscellaneous cases of 388-9 

cost of entertaining clionts 383 

cost of producing transporting and marketing goods 383 
payment made to procure benefit of payee s technical knowledge 388 
los3 resulting from fluctuations m the rate of currency oxchango 388 
costB incurred by executors of the deceased 93 388 014 
annual payments made to a third party under agreement of purchase 389 397 
expenditure on repair and maintenance of residential quarters let out to employees 388 
allowance of cannot bo spread over a number of years 411-2 
recoupment of 412-3 431 
reference to Court 389-90 

See also allowances and deductions {business) capital and sevenue expend: 

TUBE 

CAN CELLATION OF BEST JUDGMENT ASSESSMENT 
application for 568-9 GoO 6 u 7 
when sufficient cause shown 6o6-7 
fresh assessment after 6e7 703 

order of penalty may be passed without issue of fresh notice after 662 

X al against order refusing 657-8 C69 
ence to Court 60S 

limitation for changes in assessment after 709-10 


CAPITAL AND INCOME 

distinction between Do-142 
immaterial considerations 9o-7 

E j ment measured by estimated profits 9o 
np sum and periodic sums 35-6 
magnitude of receipt 90 

name given by parties concerned and treatment 


accounts 96 
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CAPITAL AND INCOME —Ccmld 
form of transaction, 96 
income from wasting assets 96-7 
payments mode out of capital 97 
tests to distinguish between 07-142 
fixed capital and circulating capital 97-9 
capital accretion and income arising from sales 99-107 
general principles 101-7 
sales of shares and securities 101-3 230 232 
some transactions m course of and some outside trade, 103 
sales by land owner 103 

acquisition without intention to resell 103 230-1 
with intention to resell 104 231-6 
sales by a company 105-6 
in winding up 34-5 106-7 
sale of the whole concern 106-7 

sale to limited company consisting of vendors as shareholders 107, 4o6 

sale at concessional price 107 456 

valuation of stock withdrawn from business 107 455-6 

annuities and annual instalments of capital 107—14 

annuities paj able under a trust 111-2 424-5 

voluntary annual payments 111-2 23S-42 

insurance annuity 112-4 424-5 874-5 

life annuity m compromise of a debt 112-4 

compensation or damages for injury to or destruction of capital or trading assets 98 121 
222-3 

for restraint on trading or on exorcise of profession 114-5 
for loss of office or employment or cessation of business 116-21 
280 419 

for premature termination of agency agreement 117-8 
for breach or cancellation of contract or other injury, 121-3 
for personal injury 123 222-3 

for requisition acquisition or interference with business by 
Govt 115-6 

for wrongful withholding of property 125 
interest and damages 123-5 

capital and interest appropriation as between 89-90 
capitalisation of interest 89 

lump sum paid m commutation of salaries pensions royalties and other periodical paymonts, 
125-8 222-3 276 280 
insurance receipts 128-9 222-3 

property or profits insurance 128 
life or accident insurance 128-9 
subsidies or grants from public funds 129-30 
premium or discount on debentures and other loans 130-2 
premium (salami) paid for lease 132-3 
mining royalties 133-5 
patent and copyright royalties 135-8 
remuneration of writers 137-8 423-4 
profits on currency exchange 138-9 
sales of securities cum interest 140 285-0 761-2 
shares cum dividend 140 499, 761-2 
amounts received by company on issuo of shares and forfeited shares 140 
by member of joint family on partition 140 
on winding up of company or dissolution of firm 140 
payments in re poet of a partner s interest 140-1 
recovery of embezzled sums 141 330 413 

dividends or other payments received from co operative societies 141 
voluntary payments testimonials and personal gifts regular allowances 79-80 111-2 
142 238-42 274 320 
miscellaneous cases 142 
burden of proof 142 5o7 
reference to Court 107 142 242-3 327 

Set alto catitjjc and beyekce EXPENDIIUEE 
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capital AND interest 

appropriation as betu ccn 89-90 

CAPITAL AND RLVLNtIL EYPLND1TUUL 

distinguished 300-412 

lmn 3W^2 1 con81tl< ‘ rntlon8 for determining whether disbursement is capital or revenue 

lump sura and periodic payments 390-1 
magmtudo of payment 391 

capital receipt docs not spell capital disbursement 391 
payment out of capital or profits 391 
entries m account books 391-2 
tests to distinguish between, 392-8 

bringing into existenco an asset or adrantugo of enduring benefit, 392-3 

fixed capital and circulating capital 39o 

expenditure relating to frame work of business 39 j 

initial expenditure 39*>~0 

terminating disadvantageous relationships 390 

eXPC 390^8° mCUrrcti t0 ac< l u iro a concern goodwill or the right to earn profits 389 

form as opposed to substance a material consideration for determining whether disbursement 
is capital or revenue 392 

doctnno of substance of the matter cannot bo canvassed in tax cases 10 96 392 
expenditure incurred to buy off competition or promote trade 394 396 399-400 
to increase the value of capital asset 392-3 
to acquire or improve a fixed capital asset, 400 
to preserve or maintain assets 395 400-1 
to prevent extinction of business 3S0 401 

to obtain raw material or stock in trade e g brick earth salt shells 
tendu leaves 395 403 406-7 
to facilitate assessee s future business operations 402-3 
payments to partners 398-9 

to buy out a partner or payment to a retiring p&rtner 398-9 
to deceased partner s estate in respect of profits earned before his death 398 
Unpaid debt due to firm from retired partner 398 
disbursements for the benefit of employees 381-3 401 
compensation paid on termination of employee s services 401-3 
excessive compensation paid by company 403 418 431 
licence and monopoly 399-400 403 
purchase of land with standing crop 408 
leases mines minerals and oil 403-5 
cost of sinking a pit or shaft 405 
flitting expenses in transferring business to new premises 410 
fittings —their removal and replacement 408 
current and accumulated repairs and replacement 343-5 408-9 
price paid for copyright and patent nghts 410 
price of right to use secret manufacturing process 410 
cost of new editions of law books 411 
expenditure on political propaganda 380 

on propaganda to oppose nationalization prohibition etc 380 401 
on adi ertisements 373 388 410 
payments made under hire purchase agreement 411 
miscellaneous instances of 409-11 

no allowance in respect of diminution or exhaustion of capital or wastmg assets 331-2 

of interest payable on advance payment of tax under s 18A{7) 528 

apportionment of 401 

disallowance of expenditure does net operate as estoppel in subsequent years 412 
allowance of revenue expenditure cannot be spread over a number of years 411-2 
burden of proof 337 412 
reference to Court 412 

See aliO ALLOWANCES and deductions (business) capital and income scientifio 
BBSBAUCH 

CAPITAL ASSET 

defined 12 35 

p&rtner a share in a firm is 35 
patent is 138 
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CAPITAL ASbFT-CWbf 
copjn^bti* 138 
agricultural land U not 3o 
receipts nimble to 97-107 
distinguished from stock in trade 97 107 395 
converted into stock In trade 4 >J 

compcnration lor immobilisation sterilisation destruction or low of, OS-9 
acquisition of 111 

expenditure for increasing the value of u a capital expenditure 392-3 
legal or other expense* incurred for prenrung or maintaining 39o 400-1 
for acquiring or improving 400 
no allowances in respect of diminution or exhaustion of 331-2 
sale exchange relinquishment or transfer of, 439 

capital gain* arising from sale exchange or transfer of of approved superannuation funds, 
exempt from mcomo-tax 820 

payment lor mere grant ol n„ht of management of not assessablo as capital gains 439 
distribution of, whether aasessablo as capital gams 439-40 
transfer of by parent company to its subsidiary 3 IS 442 

apportionment of legal expenditure where litigation is partly for preserving or maintaining 
and partly for another purpose 401 
See alto car it an oaij.s 

CAPITYL ClLVRGh 

allowance m respect of 299-301 
CYPITYL G \tNS 

classified under a* 0 2G0 

no earned income relief in respect of 45 

exempt from tax apart from s. 12U 224 

taxable, if arising between 1st Apnl 1940 and 31st March 1948 430 
if arising after 31 st March 10o0 09 430 
on sale exchange, relinquishment or transfer 439 
pneo fetched at salo by Commissioner or Receiver appointed by Court assessable as 439 
compensation for compulsory acquisition by Govt, assessable as 439 
premium (salami) paid for grant of leasehold interest assessable as, 133 439 
Bale pneo received on assignment of patent and copyright assessable as 138 
payment for mere grant of right of management of capital asset not assessable as 439 
arising from transfer of ogncultural land exempt from capital gains tax 35 
distribution of capital assets W Iicthor assessable as 439—10 
computation of 440-1 

gcnoral pnnciplo tiz salo pneo ramus tho cost 440 
exceptions to the gonoral pnnciplo 440-1 
exemption from tax on 441-2 G09 
rates of tax on 442 507-8 510 
tho levy on is intro tires 439 

sot-ofl and carry forward of loss falling under tho head 439 442 598 699 C08-9 
CAPITAL LOSS 

See CAPITAL GAINS SET OFF AND CAIU1V FORWARD OF LOSS 

CAPITAL PROFIT 

becomos income of shareholders when paid to thorn as dividond 44-5 
CAPITAL SUMS 222-3 
CAPITALISATION 

of interest 89 

of mcomo before remittance 181 7G4 
of profits 41 42-3 
CARRIED ON 
moaning of 324-0 

business should have boon by tho assessed in the accounting year 268 317 324-0 342-3 
354 358 359 369 370 

business in course of administration winding up or liquidating a concern 34-5 106-7 
326 014-6 

trading activity after sale of business 326 

See also business business expenditure (s 10(2)(xv)) 

CARRY FORWARD OF LOSS 

See SET OFF AND CARRY FORWARD OF LOSS 
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CASH CREDITS 

tax on as undisclosed income 655-6 
burden of proof 557-3 
reference to Court 658-9 
CASH SYSTEM OP ACCOUNTING 
See accounts and accounting 
CASUAL AND NON RECURRING RECEIPTS 224-13 
meaning of 224-6 
conditions of exemption 224 

voluntary gift may be a casual payment even if repeated 22o 
instances of 224-6 

nature of receipt is the guiding factor 225 
isolated speculations 226-7 
speculation not in the nature of trade 226-7 231-3 
receipts arising from business 99-107 227-36 320 

taxable though casual and non recurring 227 320 
transactions m assessee s ordinary line of business 228 9 
outside ordinary lino of business 229-30 
purcnaso without intention to resell 103 230-1 
with intention to resell 104 231-6 

circumstances pointing to trading transaction— 
commercial commodities 104 233-4 
trading operations 104 234-6 
multipbcity of transactions 104 235-6 
venture financed from borrowed moneys 104 230 
other circumstances 236 

single transaction 33-4 71-2 100-1 162 229-30 319 451 
casual receipts in profession vocation or occupation 237 
addition to the remuneration of an employee 237 
racing and betting winnings from 237-8 
bobbies and pastimes 237-8 
voluntary payments 79-80 238-42 274 320 
testimonials and personal gifts 239-41 
regular allowances 241-2 
tips 237 239 320 
burden of proof 242 
reference to Court 242-3 
CASUARINA PLANTATION 

cultivation of is agricultural purpose 23 
CENTRAL BOARD OF REVENUE 
defined 12 

powers and functions 260 
power to make rules 822-3 
power to transfer cases 262-3 

previous sanction of to issue notice under s 34 after eight years G98 710 
appeal to from order of the Commissioner 810 827 
of Pakistan 775 


CENTRAL GOVERNMENT 

power to grant or rescind exemptions 825 

to make exemption in relation to merged territories or Part B States 
nagore 825 

to grant relief in respect of salaries 825 

to make ruloa in respect of recognised provident funds 817 

as regards current profits deposit 413-5 


Cliander 


CERTIFICATE 

by company to shareholders receiving dmdonds 630 793 

from 1TO that total income of payee is below the taxable m i n imum or taxaolo at lower 
than maximum rate 516 

m the case of non residents 517 743 
forwarded by IT O to Collector 768 774 
tax cloaranco 776 

of deduction 516 517 618 u21 743 793 

granting exemption from production of tax clearance certificate 776 
See also tax cjjcahance ceutiitcate deposit Cebtificatls 
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CERTIORARI (WRIT OF) 

to quash quasi judicial proceedings taken by mcomo-tax authontios without jurisdiction 
or in Gretas or improper oxerciso of junsdiction 8G5 

ordor which is vitiatod by error apparent on tho faco of tho record 865 
order of assessment orronooua on points of fact or law 5-6 711-2 865-6 
issue of not afloctod by s 67 860-7 
despito existence of altomativo remedy 860 
Sec also whits obdeks and diklctions 
CESS RATE OR TAX 
See hates of tax , tax 
CEYLON 

double taxation relief 782-3 
CHANDERNAGORE 

Central Government a power to make exemption m relation to 823 
CHANGE IN CONSTITUTION OF FIRM 590 C07-8 621 623 630 642-f 640 819 
See tabthebsiiip set-off and carry forward of loss succession to business 
CHARGING SECTIONS 
b 3 analysis of 65-73 
s. 55 804 806-7 

CHARITABLE OR RELIGIOUS INSTITUTIONS 
meaning of ‘institution 220 

exemption of mcome from business earned on by 198 199 219-20 
exemption of interest on securities held by 199 288 
See aha charitable ok kelioious purposes 
CHARITABLE OR RELIGIOUS PURPOSES 
charitable and rebgious trusts 196-221 
creation of 196-201 
revocable 197 201 491 

exemption from tax 194-9 217-8 288 305 491 

source of incomo must be held under trust or other legal obligation 198-9 
apportionment of mcome by time 201 
held m part only for charitable or religious purposes 201-2 
mcome appbed or accumulated or set apart for application to 90 197-8 202, 220 
application to within the taxablo territories 197-8 219 
foreign chanties 219 
chan table purposes 203-21 
defined 244 481 

rebgious and charitable purposes should be construed according to principles 
applicable to different communities 203—4 
chanty in the legal sense 203-5 

difference between English and Indian law of chanty 206-7 

purposes which aro not chantable in English law are charitable under this Act 206-7 
some objects chantable and some non chantable 202-3 
charity must be of a public character 207-10 213-4 

opinion of settlor immaterial regarding question of public benefit 20o 210 213-4 
benefit to the community 204-6 
pnvate trust cannot be chantable 207 
trust for poor relations 208 

for the public but preference to members of settlor s family is good charity 208 
for the members of a club 208 
for the employees of a company or a factory 20S 
benefit to a section of tho public 209-10 
localisation of beneficianes 209 
eleemosynary element not essential 210 213 214 
not confined to the poor to the exclusion of the rich 210-1 214 
hut trust not charitable if it excludes the poor 211 
political purposes 211-2 
classification of charitable purposes 212-6 
relief of the poor 212 
education 208 212-3 
medical relief 213 

objects of general public utility 206-7 213-6 
promotion of temperance 214-5 
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included in appropriate authority in s 54(3){m) 803 
includes Collector of Pakistan 767 
powers of recovery of arrears of tax 768-9 
fora arding of certificate by IT O to 768 774 776 
COMMERCIAL ASSET r L M1 „ 

income derived from letting whether income from business 3- 34 321 - 
property held as business asset 267-8 295-6 334-5 346-7 
See also buildings furniture machinery plant 

COMMISSION 

whether exempted 237 

for selling agricultural produce 28 

paid to employee taxable under the head salaries 46 271 -7 o 
allowance to employer in respect of 357-8 374 
paid to brokers is capital disbursement 396 
paid by a firm to its partner allowance in respect of 417 
received by agent m respect of orders placed directly with non resident 743 
for negotiating salo taxable under s 12 423 
place of accrual of selling agents 167 

managing agents 167 
as earned income 46 

See also managing agency commission 

COMMISSIONER 
definition 12 

powers and functions 260-1 
quasi judicial 719-20 
power to allocate work 261 
to transfer cases 262 
to sanction prosecution 799 
to rectify mistake 715 See also rectification 
to impound and retain books and documents 546 660-1 720 
to authorise IT O to search premises and to seize documents 720 
to grant exemption to company from making current profits deposit 414 
of revision under s 33A suo nolu or on application of asscssce 568 685-8 See also 

REVISION 

cannot pass under s 33A an order prejudicial to assessee 687-8 

power to revise under s 33B IT 0 a orders which are prejudicial to Revenue 568 668 
688-90 See also revision 
See also rectification revision 
COMPANY 

defined 12-3 35-6 
definition of Indian 15-0 52-3 

definition and meaning wider than under the Indian Companies Act 3o 
association declared to he by Central Board of Revenue 35 
is a juristic person 35 
is a taxable entity 35-6 779 

rcsidenco or non residence docs not affect rate of tax with regard to 508 

incorporated for a purpose other than that of carrying on business 36 

without profit-making motive 36 

parent 36 333 343 370 442 See also parent company 

subsidiary 36 333 348 370 442 583 738 739 Set also subsidiary companies 

as a partner 49 

controlled 6y another company 37 
m liquidation 30 See also liquidation winding up 
return of company a income by liquidator 538 731 
one man 37 

which isasham or simulacrum or carries on business merely os agent or nominee for another 

burden of proof on the Revenue 37 
may carry on profession 320 
business of 33 105-6 322 

business carried on by'promoters of and accepted by 317-8 
objects clause in Memorandum of Association is not conclusive of tho question whether 
transactions are in course of business 33 105-0 
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COMP-Am —Contd 

sale to touted company consisting of vendors as shareholders whether a business transaction 
107 456 

may be engagod in several distinct businesses at the same timo 605 
when deemed to carry on business 33 10o-0 
tests of residence for 244 250-3 See also residence 
assessment on 37 

minimum taxable bmit does not apply to 37 
income tax at a flat rate on the whole total income 37 499 
super tax on the whole total income at a flat rate 37 807 
rates of tax on capital gains of 507 8 510 
additional super tax op under s 23A 37 40 576-91 
cumulative conditions 583-90 

companies in which public are substantially interested and subsidiary companies 
683-7 See also companies in which public are substantially interested 
distribution of statutory percentage of total income 583 587-9 
small profits or past losses 683 589 

previous approval of Inspecting Assistant Commissioner 583 589-90 
opportunity of being heard 583 590 
non trading companies 590 
limitation 590 710 

tax specified m notice of demand under s 23A(3) when payable 763 
appeal from order of IT O under s 23A 590 
donations to chanties by exempt from income tax but not from super tax 481-2 
exemption from super tax in respect of certain dividend income 38 425 805-0 
relief from liability to pay super tax 38 510 805-6 
not assessed on amount distributed as dividend 37 
does not pay tax on behalf of shareholders 37-8 497 779 

income tax (not super tax) paid by when deemed to be paid by shareholder 38 39 472 
497 498 500 779-80 786-7 805-6 

credit to shareholder for income tax paid by 472 497 499 518-9 779-80 
agncultural income tax levied by State Govt and paid by deemed to be paid by share 
holder 787 

non observance of formalities by does not affect shareholder s liability to taxation 39 
shareholder liable to super tax on dividend 38 39 497 498 779-80 786 80o-G 
interest paid by to shareholders on capital contributed whether allowable as deduction 
340 

deduction of super tax from dividends by 518 
person responsible for paying 521 
entitled to refund 778 

no refund allowed to shareholder on account of super tax paid by 497-8 807 
current profits deposit 347 353 353—4 355 413-5 

where assets are used by directors and persons having substantial interest in 347 3 j3 353- 
4 355 418 431 

excessive compensation remuneration benefit or amenity granted by 382 384 403 418 431 
duty of in respect of granting inspection of register of members 722 793 
to deliver annual return showing salaries paid or due 631 
to deliver return showing dividends paid 529 793—1 
to furnish a certificate to shareholder receiving dividend 530 793 
amalgamated new cannot carry forward and set off losses incurred by old compamoa 608 
relief to on discontinuance of or succession to business taxed under the 1918 Act 630-1 
double taxation relief granted to deemed to be granted to shareholder 788-9 
financial association between resident and non resident whether amounts to business 
connection 738 739 

effect of incorporation of mutual concern as 75-6 

illustration of combined effect of s 16(2) s 49B and s 49C 788-9 

cases deemed to be cases of rectification of mistake as regards 717 

burden of proof 590 

reference to Court 690-1 

See oho companies in which publio are substantially interested control 
AND MANAGEMENT DIVIDEND LIQUIDATION PARENT COMPANY RESIDENCE 
SHAREHOLDER SUBSIDIARY COMPANIES WINDING UP 
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COMPANIES IN WHICH PUBLIC ABE SUBSTANTIALLY INTERESTED 
s 23A does not apply to 683-7 
meaning of 583-7 

tha pubho 684-5 

controlled or held by less than six persons , 583, 585-7 
a person , 686-7 

COMPENSATION OB DAMAGES 

whether income or capital 114-25 

paid for restraint on trading or on exerciso of profession 114-5 
for injury to or destruction of trading assets 98 121 
capital assets 98 121 

for loss of office or employment or cessation of business 116-21 2&0 419 
for premature termination of agency agreement 117-8 401 
for breach or cancellation of contract or other injury 121-3 
for personal injury 123 

for requisition acquisition or interference with business by Govt 115-6 
for wrongful withholding of property 125 

for termination of 6emcca of directors agents and other employees 401-3 
excessive paid by company 403 418 
distinguished from interest 123-5 
incurred by osscssce whether allowable sb deduction 381 
unascertained liability to pay whether allowable as deduction 367-8 
for use of machinery by a third party taxable under s 12 424 
apportionment of 119 
COMPETITION 

expenditure incurred to buy oS or promote trade 394, 395-6 399-400 

CONCEALMENT OF INCOME 

additional assessment proceedings C97-700 
penalty for CG0-4 

must do conscious and deliberate to attract penalty, 663 

prosecution for 794 

no limitation where 708 708-9 710 

reference to Court 6G4 

CONFIDENTIAL DOCUMENTS UNDER S 54 
See DISCLOSURE 

CONSIDERATION 

See ADEQUATE CONSIDERATION 

CONSTITUTION OF INDIA 

income of years pnor to the commencement of 7-8 889 

appeal under Art 133 SGO-2 

special leave to appeal under Art 136 S62 

power of High Court under Art 227 to order stay of recovery proceedings 858-9 
recovery of tax entrusted under Art 258(1) to a State Government 770 
wnt order or direction under Arts 32 & 22G See whits orders and directions 
See also writs orders and directions 
CONSTRUCTION 

of the Act and Buies 1-4 

equitable cannot be put on words of taxing statute 1 
of machinery sections 3 

in light of English decisions 4-5 ' 

of legal fiction 4 
of marginal notes 4 
of provisoes 4 601 
uniformity of 4 
of documents 48 57 
CONSUL 

exemption m respect of remuneration of foreign 243 
CONTANGO TRANSACTIONS 

credits equivalent to dividends 500 
net dividends credited m taxable as profits of trade 423 
CONTINGENT INTEREST 

assessment on trustee or guardian when beneficiary has 727 
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CONTINGENT LIABILITIES 

whether allowable as deductions 333 367-8 461 
CONTRACT 

compensation paid for breach or cancellation of 121-3 

maintenance of a member of H U P fixed under whether exempt from tax 466-7 

CONTRIBUTION 

defined for the purposes of Chapters IX A and IY B 809 818 

power of Commissioner to relax restrictions of employer s in certain cases 812-3 

ordinary annual contribution 818 820 

treatment of repaid to an employee in case of superannuation funds 820 
by employer on behalf of employee to be included in return under a. 21 821 
to certain provident funds by employee 478 810 813 
to approved superannuation funds by employee exempt from tax 818 820 
to a provident or other fund by employer 401 417-8 812-3 816-7 
to approved superannuation funds by employer allowable as deduction 8l8 820 
CONTROL 

of a company s affairs for the purposes of s 23A 686 
CONTROL AND MANAGEMENT 
meaning of 189-91 248-60 

where head and brain of the trading adventure is situate 248-9 
defaclo 189-91 249-60 
of a company s affairs 250-2 
place of in relation to accrual of profits 168-9 
CONTROLLED COMPANIES 

See COMPANIES IN WHICH PUBLIC ABE SOBSTANTIALIA INTEEESTED 

CO OPERATIVE SOCIETY 
definition 13 38 78 

carries on business although no profit making motive 32 
carrying on insurance business 61 78 476 
carrying on mutual activities 78 

when liable to tax and when entitled to exemption 78 141 288 305 474^5 

certain categories of income of exempted from tax but included in total income 4i4-6 -loo-7 

dividends received from exempted from tax 78 141 474 475 

but included in total income 78 476 486—7 
rebate or discount paid by should be brought into account 141 
building or part thereof allotted or loased to member of 304 
CO OWNERS 

when assessable as an association of persons 69 
of house property each individually assessable on his share 69 304 
one co owner as employeo of another 272 
COPYRIGHT 

royalties whether income or capital 137-8 

allocated over a penod of years* 432-3 
pnee for purchase of capital expenditure 410 
sale price received on assignment of assessable as capital gams 138 
CORPORATION 

created by statute included in individual 67 
CORPORATION TAX 37 
COST OF ACQUISITION 

must be the opening value of stock in trade 451-3 
See also STOCK IN TRADE 

CO TRUSTEES 

assessable as an association of persons 68 730 
COTTON 

cultivation of is agricultural purpose 23 

profit attributable to ginning operation of is not agricultural income, 

COURT OF LAW 

civil includod in appropriate authority in > 6t(3)(m) 603 
jurisdiction of in case of prosecution 79 j 
bar of suits in cm! 863-7 
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COURT OF LAW —<Conti 

certain powers of conferred on Income tax authorities 719 20 _ _ 

powers of civil conferred on the Collector for recovering a decretal amount 769-/0 
receiver and manager appointed hy assessment on 723 729-33 
See also high court reference to court 
COURT OF WARDS 

assessment on 723 729-33 
See also trustee 
COVENANT 

See SETTLEMENT DISPOSITION A»D TRANSFER 

CREDITS 

Sec cash credits 

CUM DIVIDEND 

Set DIVIDEND 

CURRENCY EXCHANGE 

profits on whether income or capital 138-9 
loss on whether deductible 388 

in computing double taxation relief Department cannot take into account subsequent 
alteration in rate of 783 
CURRENT PROFITS DEPOSIT 

requirements as regards to bo fulfilled by company, 347 3*3 3*3—4, 35o 413-5 
CURRENT REPAIRS 343-5 373,408-0 
See also repairs 
DAIRY 

income from whether agricultural 23 
DAMAGES 

See COMPENSATION OR damages 
DAUGHTER S SON 

is not a member of a Hindu undivided family 460 
DEATH 

See DECEASED PERSON 

DEBENTURES AND DEBENTURE STOCK 
whether taxable as dividend income 42 
tax free gross interest chargeable 2S8 425, 518 
premium or discount on 130-2 
DEBTS 

liquidation of whether a caso of application of income 92 

tax penalty or interest becomes duo to Govt, when a demand is made GO* 768 

ire also HAD DEBTS and IRRECOVERABLE LOANS BOOK DEBTS PRIORITY OP TAX DUES 
REMISSION OF DEBT 

DECEVSLD IERSON 

return of incomo of by legal representative 538 012-3 
tax of pavablo by legal representative, 612-5 

See also retrlsentativ e of deceased person 
DEDUCTION AT SOURCE * 

levy of tax bj 515-21 SI* 
distinguished from direct lew 515 520 529 
taxation at source 515 
U to be made at the timo of payment 517 

tax deducted is part of assessed a income and includib’o m total income 81 277 2s>3 42I-* 
497-0 *18 

credit in assessment for tax deducted *18-20 
refund of excess lax deducted ni source ol9 779 
oertilicaUi of deduction, *10 *1" 518 "93 

from IT O that a ]>creon s income is below the taxable minimum or taxable 
' at lower than maximum rate 716 

deduction of tax from aalant-s. -18 *\*-C *1S 7"0 

from interest on »t run ties 2*8 *10 *18 

from dividend* 518 

from payments to non resident* 516-7 
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DEDUCTION AT SOURCE —Conld 

from interest other than interest on securities only m tho case of non 
residents 617 

from any other sum chargeable under this Act only m the case of 
non residents, 617 

from payments which are partly chargeable 518 
from accumulated balances duo to employees 80C 816 
from salary as a mode of recovering arrears of tax 770 
recovery of tax w casa of non resident by 7-13 
agent « right to retain tax from moneys owing to non resident, 743 
payment of deducted sums to Govt., 620 
theft of sum deducted 520 

default on part of person hound to deduct tar 615 516 ol7 620 529, 793 
person responsible for paying 51S 621 
power to levy tax directly 620 629 
appeal u20 

DEDUCTION FROM SALARY 

compulsory mere application of income 91 277-8 
payablo by Govt 278 486-7 
at source and refund of the excess 278 515 770 
as a mode of recovering arrears of tax 770 
affords mdomnity w20 836 

provisions for advance paj merit of tax not applicable where tax is liable to 627 
prosecution on failure of 793 
See also salahies 
DEDUCTIONS 

Set allowances axd deductions (business) 

DEEMED TO ACCRUE OR ARISE 
meaning of statutory accrual 17--3 
deemed to accrue in India under • 42 730 
See alto accrual or income , dividend 
DEEMED TO Vi IUCE1VED 
meaning of statutory receipt 150 
See aUo nccKirr or income 
DEhERRED \NNUm 
meaning of 470-7 

exempt from income Ux hut not from super tax 477 

hut included in total income 477 4S0-7 

DEhlMTL 

meaning of 304 
DEtTV. 

not rumor 7-0 

»hr bait u not the guardian of 7-0 
»hchalt u tho manager of 7-0 
DEM VND 

Set notice or demand # 

DU \UTUU MtOM INW V , 

aMrsuoc«t ca l«cr*oa departing from India In rwpect of income w a*»e«iom4 jtw lUoli 

CUM 

DEIO^IT U RT1HC\TW 

whether as dividend Iniucre 42 

InUinl on exempted f/ucx tax 243 


DMlUxHTION ULOtt\ CE t 

cutelit*x-s LeeetMArjr to entitle a**i«*<4 to UfMLl if 343-M 

to« * u/ written down val-w or in # mai cu»« 3 tv -^0 s« wairrax down »aU?« 


i**jat ku -J U m* U„b; tuach—<*7 or plant 3t-> ; 
a,J.E 11 new bw-Ls. mart -ex'] of jaaal 3o. 3 
tall,; -hu» to t*« t-S*- *J* i 347 231 

„ , .Jtc C ir.tra rnltol ta u U V-I, Mil to l* luAvl 


IT c «M ir*ua r.fnol pwU ai ml ta w fiAvl 34 JA 

v.* i «,w v tf t laaih—nry and U. *a, 34-/-A 
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DLI’PLCIATION ALLOW A N Civ— Cor.td 

insurance companies, 348 880-1 
railways and tramways, 348 
animals or human bod) 340 
only if user w in tho accounting j ear 340-7 
only in respect of property of iho asacosco 347 
in computation of capital gain 440-1 
partial for a&*cU partly used for business 3o3-4 410-0 
not to exceed original cost 347 

fixed percentage of irrespective of actual wear and tear 347-8 

where aaacta are vimhI by directors and ptreons having substantial interest in company 
347 3o3, 418 431 

where property Is acquired by way of gift or inheritance 343 
where aeac/soo acquires business of another 343-00 
set-off and carry forward of 3oI-2 007 

successor in business cannot claim to carry forward and set off unabwrbcd of his p/a- 
deceaser 3o2 COS CIO 
of a dead business 333-7 340 3o2 370 
Are alto witiTTk** ikiwh mlic 

DEPRECIATION IN INVESTMENTS 
whether deductible 2S8 330-1 
m msuranco bumness, 331 

DLV LLOPMLNT M U VTh 345 347 3o3-4 413,418 

DIPLOMATIC OH-ICUIS 

exemption In respect of remuneration of foreign 243 
obtaining tax clcaraneo certificate) by foreign, 773 

DIItLCT ASSESSMENT 

on benefirisnrs 207 723-4 733 
on non residents, 742-3 
DIItLCT L\\\ 

as a mode of collection of taxes SIS 620 523 
distinguished from levy by deduction at source* oIS 0*0 a 3 
{■over to levy tax directly even where deduction at sourec « j nivalcd for «20 ->2 J 
on unregistered firm her CsasoiaTtAXD ntH 
lu* al+i uxainurrnxu riuu 

director op comi*vn\ 

whether tnrmber of lb« public 
fees of Uiabai under «. 12 272 42- 

(unmauwi[4)tUt In whether taxable under a. 7 or a. 12 27** 423 

wa«iKi»lna of under a ejwcul contract of euij^.iy uienl la i a bio under s- 7 27_ 422-3 
rrm.iif ratwtn com bum ion pensions graluil.re etc, jutxUs to wl ether allow aU« as. 
deduction 3.4 351-3 3-»4,4lS 

cxte^io re-iun<fal*..a pad to whether allow aUt as iled-ttsoo 3s2,3sl 4IS, 431 

K.j>}>eu*tMi J**d to on Urtematasn cf witUe whether allow a U* as drda-Uco, *01-3 

rx<r«iit« <<.U{<ct»at«)u pt.1 U>, 4vd, 41* 431 

damage* incurred by whether alls*aU« as drd-.Uo Ivl 

ltjUii|*uetuu»cdly whether fcilou able as Witlaa. 1*J 423 

otmliawu (t Ijr whether *-»ywaUa a* dtdu 3>J 3o3 

e -nteyantwcsjrfftaeain umd iy *Utl 'f al^wahl* as d«d- IS 2 

hroehl is* jrr whether evnteeuUe- -ato ww/ e-r bat otu—ed from company tr 

d-*a-» »c* tf ds,«vei*t —a it La ans-r-g ull.wafct*- davt* .4i-e".l rebate lo evt- a—y 
»tn**b«ui,«i.wdlr 3t* U Uld 1*. 41\41l ' * 

DUUHUitU 1 Ht-CIlON 
*i.at 1 13 

1 »af 2M 

Udini 1 

' ~f e aU-£| 1 e-lVJW 1 fa I, -• -n» Ul rre. *« » j atw. KtVart V 4 
U» i vil«a,r f_u‘a.usd,* a **».» 

M 4-K-is 4 ***j { r K, . 4 »Ua a. * hms. » ImJ ) 

‘ '««!*. »*«;vt -a 
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DISCONTINUANCE OF BUSINESS 

meaning of 023-4 

assessment on income of assessment year itself in case of 617-8 
change of ownership is not 623 625-0 

notTcfo? “" st,tutl0n of fir “ doca «P c| l Jucoatmuanco of lira,« business 621 623 


penalty on failure to give notice of 618 
accelerated assessment up to tho date of 017-8 
meaning of previous year in s 25(3) 621-2 
on opening or closing day of accounting year 622 

relief in respect of the profits of tho joar of discontinuance in the caso of business assessed 
under tho 1918 Act 618-25 630-2 751 
relief can bo given onco only under s 2o 621 
option to substitute previous year s profits 622 
whether any relief in respect of super tax 630-1 807 
relief in case of companies 630-1 

obligatory upon tho Revenue to refrain from charging income of the year of discontmu 
ance where caso is covered by s 2o(3) 618 632 
limitation period for claim to relief under s 2«(3) 622 631-2 
relief to partners of unregistered firms upon 624-5 

amounts of profits exempt from tax under s 2o(3) excluded from total income 622 
joint and several liability of members of a firm or association upon 618 644 751-2 
appeal from order of I T O under s 2«,{2) 660 
reference to Court 630 


DISCONTINUANCE OF PROFESSIONAL PRACTICE 
by a firm or a member of the firm 624 
distinguished from suspension 624 

jomt and several liability of members of a firm or association upon 018 751-2 
DISCOUNT ON DEBENTURES AND OTHER LOANS 
whether capital or income receipt 130-2 
DISPOSITION OF PROPERTY 
so as not to attract tax 10 

See also settlement disposition and transfee 
DISQUALIFICATION 

from acting as authorised representative of assessee 828 
DISSOLUTION OF FIRM 
when takes place 49 
assessment after 49 

legal costs incurred m suing for -whether allowable as deduction 370 378 
debts allotted to partners on whether allowable as bad debts 359-60 
amount received by partner on 140 

joint and several liability of partners on discontinuance of firm s business 751-2 
one partner s taking over firm s business on constitutes succession 626 643 
capital gams made by Commissioner or Receiver on sale of assets on whether exempt 
from capital gams tax 439-40 
computation of capital gam on 441 

See also partner partnership winding dp 
DIVERSION OF INCOME 

See APPLICATION OF INCOME AND ITS DIVERSION BY OVEBRIDING TITLE 

DIVIDEND 

definition 13-4 38—45 

not exhaustive 39 496 
not neccssardy paid in money 39 

distribution out of accumulated profits 39 40-1 44-5 582 
out of agricultural income 29 
out of capita} gains 40 44-5 498 
out of current profits 39 
out of other untaxed profits 498 
out of taxed accumulated profits of past y ears 498-9 
entailing release of company s assets 40-1 
deposit certificates whether taxable as 42 88 
bonus shares whether taxable as 40-2 

when paid off on liquidation of the company 41-2 
when paid off on reduction of capital 43 
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DIVIDEND —Conti 

m form of shares of another company 41 
debentures and debenture stock taxablo as 42 

loans to and other payments for the benefit of, shareholders taxablo as 44 425-7 687 
distribution on reduction of capital 43 
on liquidation 42-3 582 

in respect of shares issued for full cash consideration 44 
distribution of motive of shareholders irrelevant 39 
excess 45 60 

notional distribution under old s 23A 43 580-1 758 
when deemed to accrue in India 192-3 

is income of the year in which it is paid credited or distributed 16J, 490-7 

arrears of are taxable as income of the year in which they are paid 1G1 496 

sum awarded in restitution of is income 124 

assessable under s 12 322 425 

deduction allowable from mcomo of 425 

income from when exempted 425 

shares sold cum dividend 140 499 760 701-2 

no apportionment by tune 499 014 

application of does not aflect liability to tax 500-1 

taxable in the hands of the registered shareholder 500 

amount equivalent to dividend received by a person who is not a registered shareholder, 
600 519 

contango transactions 500 
deduction of super tax at source 518 

income tax (not super tax) paid by company when deemed to have been paid by shareholder 
38 39 472 497 493 500 779-80 786-7 805-8 
illustration of combined efiect of s 16(2) b 4GB and b 49C 788-9 
certificate by company to shareholder receiving 530 793 
net to be grossed up 37-8 39 425 497-9 518-9 780 

credit to shareholder for income tax paid by company 472 497 490 518-9 779-80 

shareholder entitled to claim refund 38 472 498 779-80 

formula for calculating gross dividend and regulating refund on 787 

super tax payable by shareholder 38 39 497 498 779-SO 780 805-0 

exemption from super tax in respect of 38 425 805-G 

received from co operative societies exempt from tax 141 475 

but included m total income 475 
486-7 

received from newly established undertakings 483 
supply of information regarding 529 793-4 

cases deemed to he cases of rectification of mistake as regards 717 
See also bonus shares company 

DIVISION OF INDIA 

into India and Pakistan problems arising on 11 
DOCUMENTS 

construction of when relevant 48 67 

notice to produce, under s 22(4) 639—42 See also notice to produce accounts, docu 

MENTS TOTAL WEALTH STATEMENTS OR OTHER INFORMATION 
income tax records are confidential 798-800 
mode of proof 801-2 
assessee s right to inspect 64S-9 801-2 
covered by s 54 when admissible as evidence 800-1 
whether police can legally seize 801 
power to impound and retain, 541 546 720 
to seize 720 

See also notice to produce accounts documents total wealth statements or 

OTHER INFORMATION 

DOMINIONS 

double taxation relief 782 
DON VTIONS TO CHARITIES 

whother exempt from tax 90 221 481-2 

exempt from tax but included in total income 482 486-7 

in the case of companies exempt from income tax but not from super tax 481 2 
computation of tax payable in case of 482 509 

59a 
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DOUBLE TAXATION 

same income cannot bo taxed twice in the hands of tbo same person (i-7 153 417 7f,« 
joint operation of different taxing statutes 7 
See aka double taxation belief 

DOUBLE TAXATION RELIEF 

when granted and in respect of what countries 782-3 
agreement with Pakistan for avoidance of double taxation 783-5 

m respect of income arising in countiy which does not provide for reciprocal relief 783 790 1 

granted to a company deemed to bo granted to shareholder, 7S8-9 
application for refund under s 48 m respect of 783 See alto refund 
appeal and reference from order of I T O on application for refund 783 
illustration of combined effect of s 16(2), a 49B and s 49C 788-9 See alto an und 

DWELLING PLACE 

maintaining a as a test of residence 240 

EARNED INCOME 

meaning definition and categories of 14 45-7 
salaries regarded as 40 

includes wages annuitj pension or gratuity 46 275 

fees commissions perquisites or profits 46 27o 
value of rent-free quarters 40 
business profits whether regarded as 46 

of an active partner m a registered firm 46 
of a dormant partner in ft registered firm 46 
of an unregistered firm 46 
where business is earned on by trustees 46 731-2 
incomo from other sources whether regarded os 40 

when derived from personal exortion 46 

when represents a pension superannuation or allowance for past 
services 46 

income exempt from tax under s 14(2) not regarded as 46-7 
allowance given to emploj ee s widow 46 

income accruing to another person included m assessee s total income 40 
relief 479 731-2 

exemption of portion of 479 507, 609 

from income tax but not from super tax 479 804, 807 

EMBEZZLED SUMS 

whether allowable as business deduction 328-30, 363 

allowable as deduction in the year in which they become irrecoverable .229-30 
recovery of is a revenue gain 141 330 412-3 

EMPLOYEES 

remuneration of certain exempted from tax 243 
relationship of employer and 271-4 
overdrawing by 330 363 

payment of retiring benefits or deferred remuneration to 368 

voluntary payments made to after winding up whether allowable as deduction 370 382 
remuneration commission pensions gratuities etc payable to whether allowable as 
deduction 374 381-3 383-4 401 403 
extensive remuneration paid to whether allowable as deduction 383-4 403 
capital and revenue disbursements for the benefit of 383 401 
contribution to certain provident funds by, 478 810 813-4 

accumulated balance due to participating m recognised provident fund whether exempt 
from tax 810 814 

contribution to approved superannuation funds by exempt from tax 818 820 

special allowances paid to 223-4 383 

passage moneys paid to who are not Indian citizens 224 

managing agents contribution towards bonus paid by managed company to 383 
compensation paid to on termination of their services 401-3 
liable just as owner or charterer of a ship 776 
of Govt, exempt from obtaining tax clearance certificate 776 
definition of for the purposes of Chapters IX A and IX B 809 818 
residential quarters let out by employer to 295 388 
•See also salaries 
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EMPLOYER 

relationship of cmploj co and 271-4 

residential quarters lot out to employees by 29u 388 

allowance in respect of bonus and commission to 357-8 

contributions to a provident or other fund by 401 417-8 812-3 810-7 

provident fund transferred to trustco by 418 816-7 

contributions to approved superannuation funds by whether allowablo as deduction 818 
820 

annual return by showing salaries paid or due 531 703-4 821 

deduction from pay of and contributions on behalf of employee by to bo included in return 
under 8 21 821 

definition of for the purposes of Chapters IX A and IX B 809 818 
See alto SALARIES 

EMPLOYMENT 

compensation for loss of, 116-21 

general principles governing the concept of 272 

profits of taxablo under s 7 272 275 422 See also salaries 

payments mado after cessation of 275-6 

incomo from office not amounting to taxable under s 12,272 422 See also other sources 
See also other sources salaries 
ENGLISH DECISIONS 

value ofi as authorities 4-5 
ENGLISH INCOME TAX ACTS 

See INDIAN LAW DIFFERENT FROM ENGLISH LAW 

ENHANCEMENT OF TAX OR PENALTY 
in appeal 677-8 682-3 
by onier of rectification 716-7 

assessoo must be given reasonable opportunity ot showing causo against 678 717 
cannot bo made by Appellate Tribunal when appeal is by the asscssco and there is no cross 
appeal or cross objection by the Department 682-3 
ENTERTAINMENT ALLOWANCE 223 281 
ESCAPED ASSESSMENT 

See income escaping assessment ok underassessed additional assessment 
ESTOPPEL 

how Car the principle applies to income tax proceedings 676-2 634-5 
whether basis of liabihty to assessment 572 

Department can re open a question previously decided if fresh facts come to light 571 

if earlier decision had been 
rendered without taking into 
consideration material evidence 671 
whether Department is bound to treat accounts of a continuing business in a consistent 
manner 671 

admissions made by assessee in previous assessment proceedings 571 
agreement between assessee and Department 572 
registration of firms does not operate as 654-5 

disallowance of expenditure does not operate as m subsequent years 412 
EXCESSIVE REMUNERATION 

not allowable as businoss expenditure 383-4 403 
EXCHANGE 

of capital asset attracts capital gams tax 439-40 

capital gains arismg &om of capital assets of approved superannuation funds exempt from 
income tax 820 
See also currency exchange 
EXECUTORS 

assessment on 612-5 720-30 

co executors assessable as an association of persons 68 
when they become trustees 614 729 

costs and expenses incurred by whether allowable as deduction 93 388 614 
See also representative of deceased person 
EXEMPTION 
Govt. 9 68 

sovereign Rulers or States 9 778-9 
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EXEMPTION —Contd 

Privy Purge of Rulora 243 

foreigners 152 1S6 

regular residents 152 186 

under Permanent Settlement Regulations 0-10 

under Special Treaty or agrooment 9-10 

and exclusions in determining total income 194-243 486-^05 

incomo exempted from tax and excluded from total income 19 63 194-243 464 486-7 622 
but included in total income 63 278 288 471 472 475 476 
477 482 483 486-7 509 025 

of certain kinds of income does not depend on character of recipient 27 195 
burden of proof 10 29 196 242 470 6o7 
dividend income 38 425 80^-G 

from super tax in respect of dividend incomo granted to companies in soma cases 38 42» 
80^-6 

various categories of incomo exempt from tax 194-243 
agricultural income 19 27 243 30a 
agricultural land 35 

casual and non roourring receipts 224-43 
cbantablo and religious trusts 194-220 288 305 491 
foreign chanties 219 

co operative societies 78 141 288 305 474-5 
donations to chanties 90 221 481-2 
remittance of foreign income 18o-G 191 

of profits accrued in Merged States and Part B States 176 184 193 890-1 
of foreign profits impressed with a charitable trust 198-9 
mere application of income to chanty may not secure 90 200 203 319 
salary dedicated to charitable purposes 198 
part of business profits dedicated to charitable purposes 198 
Hindu Endowments 199 205 209 217-8 
Muslim Wakfs 199 208 218 
earned income 479 

employoes contributions to certain provident funds 478 810 813-4 
accumulated balance due to employee participating in recognised provident fund 810 814 
incomo derived from investments or deposits of approved superannuation funds 818 820 
capital gams arising from sale exchange or transfer of capital assets of approved super 
annuation funds 820 

employee s contribution to approved superannuation funds 818 820 
enrolment and examination fees received by Bar Council not exempted 198 424 
foreign income exemption upto Rs 4 500 152 173-5 191 

foreign income of assessees who are resident but not ordinarily resident 152 188-91 
income arising in Part B States 472-4 
irrecoverable rents 304 

life insurance premiums and deferred annuity 476-9 806 
local authorities 221-2 
marketing authorities 30u 475-6 

member s share of profits of an association of persons 472 807 
new buddings 243 305 

newly established industrial undertakings 483—4 
partner s share in profits of unregistered firm 470-72 807 
registered firm 62 472 566 

passage moneys paid to emplojees who are not Indian citizens 224 

payments made to member of Hindu undivided family out of family income or income 
of impartible estate 464-70 See HINDU undivided famoa 
profits of year of discontinuance or succession in case of business assessed under the 1913 
Act 618-32 

payments from certain funds 281 
recognised provident funds 243 
remuneration of Diplomatic Officers 243 
remuneration of certain emplojees 243 

income from approved scientific research associations 243 366 7 
salaries 243 283 

interest on bonds securities deposit certificates and loans 243 285 288 

securities held by provident funds 222 288 

special allowances for expenses of office or employment 223 

bv notification under s 60 38 141 280-1 283 288 304 348 475 624-5 807 
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EXEMPTION— CotJJ 

from capital gams tax 35 411-2, COO 

Central Government a power to mako and rescind S24 

m relation to merged territories or 1 art B States or Chandemagore 82o 
miscellaneous 24J 

EXHAUSTION Oh CAPITAL 

no allowance in respect of 331-2 
income Involving 00-7 
EXPENDITURE 

recoupment of as Income 412-3 431 

Su ALLOWANCES AND DEDUCTIONS (BUSINESS) BUSINESS BUSINESS EXPENDITURE 
(S. 10(2) 'XV)) CAPITAL AND REVENUE EXPEND1TUBE OTHER 80URCE3 

EXPENSES OF OEFICE 

exemption of allowance for, 223 
EXTRA TERRITORLtL OPERATION* OF TIIL ACT, 8-9 
See also territorial connection 
FACT 

Cndlngs of and questions of See reference to court 

FACTORY 

cost of construction capital expenditure 410 
iEE 

appeal to Appellate Tribunal must bo accompanied by a fco of Rs. 100 680 688 
Appellate Tribunal bos no power to refund GS0 
application for revision must l>o accompanied by a fco of Rs. 25 685 
payable and refundable under a. 06 Su reference to codbt 
Stt alto BEFEBKNCE TO COCBT 

FINANCE ACT 

rates of tax fixed by CO 

in case of delay in passing, tbo Income tax \ct to remain operative CO 808 
often contains provisions of permanent operation 60 
FINES 

whether allowable as a deduction 377-80 
for offences under s. 61 a. 52 and s 54 793-5 799 
distinguished from penalties 704 
FIRM 

See DISSOLUTION OF mu partner partnership registration of firm registered 
FIRM UNREGISTERED FIRM 

FISHERIES 

income from taxablo under s. 12 423 
FITTINGS 

expenses in connection w ith whether capital expenditure 408 
FIXED C \PITAL 
See CAPITAL ASSET 
FLAT RATE 

computation of profits at 37 460-1 499 510 554-5 564 
FOREIGN BUSINESS 
accounts of, 642 
FOREIGN CHARITIES 

remittance of foreign profits impressed with a charitable trust 198-9 
exemption of 219 
FOREIGN COMPANY 

territorial connection sufficient to impose liability on 8-9 
See also com pant 
FOREIGN ENTERPRISE 

remuneration of an employee of 243 
FOREIGN GOVERNMENT 
See government 
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FOREIGN INCOME 

charge on is inlra tires 173 

of non resident when taxable 15S 

exemption upto Rs. 4 500 152 173-5 101 

remittance of See remittance of foreign income 

capitalised before remittance 181 704 

stay of recovery of tax on 173 704 

received in taxablo territories 191 

limitation on assessment on 774-5 

double taxation relief in respect of 782-5 700-1 See also coddle taxation belief 
See also double taxation belief remittance of foreign income 

foreign state 

See state 

foreign tax 

foreign State cannot suo in another country for recovery of jta tax dues 743 772 
claim for is not a liability which the liquidators of a company in liquidation are bound to 
discharge 772 
See also recovery or tax 
FOREIGN TECHNICIANS 
salaries of 243 

foreigner 

residence is the test of liability to income tax 102-3 245 
TORESTS 

income from w hether agricultural income 23 
whether earned income 46 
FORM OF TRANSACTION 

whether material in deciding whether receipt is capital or income 96 

whether expenditure is capital or revenue 392 

FORM r SUBSTANCE 

Court cannot ignore form of transaction and regard substance of the matter 10 392 
FUNDAMENTAL RIGHTS 

varying incidence of tax on different assesseea 6 
imposition of tax save by authority of law 6 
provi■(ions of s 28 do not violate 660 
provisions of s. 46(2) do not violate 769 
FURNITURE 

allowance in respect of current repairs to 343—5 
depreciation allowance in re pect of 345-53 

allowance in respect of premium paid for insurance against nst of damage or destruction 
of 342-3 

letting of on hire separately or together with building 296-7 334-5 34C-7 430-1 
cost of tn hotel business 409 

partial allowance for partly used for business 354 416-6 
sale of on a hire purchase agreement 430 
GAINS 

See INCOME PROFITS AND GAINS 

GALLANTRY AWARDS 
exempt from tax 243 

GANDHI NATIONAL MEMORIAL FUND 

exemption of donation to under old s 15B 481 
GOLD 

profit from purchase and sale of 100 2 j0 232 
GOODWILL 

of a press and newspaper included in property 199 
fee or rent paid for use of is revenue expenditure 397 
composite rent for premises and 296-7 
price paid for acquisition of is capital expenditure 397 

lees received by executors of a deceased partner for use of the firm s taxableunder 8 12 424 
sale of along with other assets important m determining whether there is succession C.8 
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GOV ERNMENT 

not bound by the Incomo-tax Act 9 G8 

press notification® issued by ha'o no legal force 3 

compensation for requisition acquisition or interference with business by whether incomo 
or capital, Ilu-9 , . 

interna incomo payments made to a colliery company after nationalisation ny a is 
compulsory acquisition of an asset by cannot bo regarded as salo within luo meaning 
ofs 10(2)(««) 3^4 , , . 

would constitute ‘transfer and not Balo within 
the meaning of • 1211 -139 

rates and taxes payable to whether allowable as deduction 301-2 303-4 
cesses rates and taxes levied by foreign allowanco for, 357 
salaries of employees of foreign 171 192 243 271 

exemption from incomo tax of deductions from salary payablo by 278 480-7 

tax penalty or interest becomes a debt duo to when a demand is made C(h> 7G3 

pnonly for tax dues in caao of 772-4 

suit by Indian of foreign for recovery of tax 743 771 772 

employees of exempt from obtaining tax clcaranco certificate 770 

Su also CENTRAL CO\ERNMENT OST1CEBS OX GOVERNMENT 8TATE GOVERNMENT 


GOVERNMENT TAXES 

Su GO' ERNMENT 

GOVERNMENT TR VD1NQ TAXATION ACT (III Ob 1920) 9 30 779 
GRATUITIES 

included in salaries 40 275 

as earned incomo 40 

whether exempted 237 

paid by employer aro taxable as income 27u 

payments m respect of whether allowablo oa deduction 3S1-3 401 
See also salaries 


GRVZING RIGHTS 
incomo from 423 


GROSS DIVIDEND 

shareholder taxable on 37-8 39 423 407-9 018-9 780 
formula for calculating 787 
GROUND RENT 

allowanco in respect of 299 301 
GUARANTEE 

to secure business allowablo as deduction 329 301 385 
not m tho course of or for tho purpose of business 329 38a 

pursuant to trade custom of which mutual accommodation is the essence 329 301 38a 
GUARDIAN 

duty of to supply information and furnish return of particulars 721 793 
of minor lunatic or idiot assessment on 723-7 
assessment on or on beneficiary as tho Department chooses 723-4 
assessment on where beneficiary has contingent interest 727 
liable in tho liko manner and to tho samo amount as beneficiary 724 720-7 
carrying on business on behalf of beneficiaries 318 724 727 
Su also TRUSTEE 
HABEAS CORPUS (WRIT OI*) 

to reloaso an asscssee from illegal detention by the Collector in recovery proceedings Sd'i 
Su also writs orders and directions 


HARBOUR 

cost of dredging to keep channel navigable 409-10 
HEADS OF INCOME 

chargeable to income tar 2G6-8 

charge under specific head is obligatory and exhaustive 267-8 422 
HEIR 

co heirs assemble as an association of persons 63 

interest on loans recen ed by of deceased moneylender taxable under s 12 424 
maintenance paid to a disqualified out of the income of the estate of H U F whether 
exempt from tax 4G0 

See also representative of deceased person 
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HEMP 

cultivation of is agricultural purpose 23 
HIGH COURT 

reference lies to under s 66 838—69 See also deference to court 
meaning in a 66 838 

advisory jurisdiction of in dealing with references 840 
original jurisdiction in revenue matters 864-5 866 
power to stay recovery proceedings pending disposal of reference 858-9 
grant leave to appeal to Supreme Court 8CC 

issue High Prerogative Writs directions and orders See writs orders and 

DIRECTIONS 

See also reference to court writs orders and directions 
HIGH DENOMINATION NOTES 
tax on value of encashed 556 
HIGH PREROGATIVE WRITS 

See writs orders and directions 
HINDU ENDOWMENTS AND TRUSTS 
creation of 199-201 

exemption from tax 199 205 209 217-8 

J iartly for charitable and partly for non charitable objects 201-2 
or the benefit of animals 205 

See also charitable or religious purposes 
HINDU SUCCESSION ACT 1956, 60 55 468 
HINDU UNDIVIDED FAMILY 

meaning and definition of 53-7 464-5 

can be resident but not ordinarily resident , 189 254-5 

not a partnership in law 417 

not equivalent to Hindu coparcenary 54 464-6 

included in definition of person 63 4 

assessed as a distmet entity u4 464 612 807 

with a single male member or without anv male member 54-5 464-5 468-9 

duty to supply information and furnish return of particulars 721 793 

notice may be addressed to tho manager or any adult male member 537 830 

tests of residence for 244 248-50 

ordinary residence of 254-5 

whether widow competent to be Karta of 60 

can enter into a partnership through Karta 49-vO 56 

joint family property 54 633 

income from when chargeable as income of individual 54 

distinguished from individual income of a member 55-7 
assessed as income of an individual in hands of sole surviving male member 54-5 
profits earned by Karta with aid of family property 65-6 
when assessable in respect of property alienated by Karta 299 
interest recoverable from notwithstanding death of Karta 528 
no penalty on where Karta makes a false return of income unconsciously 663 
member e income from separate or self acquired property 65-7 
business earned on by member of family 66-7 
income wrongly assessed as joint family income 634-5 
reference to Court 67 

impartible estate 67 469-70 Set also dutartible estate 
income from impartible estate owned by joint family, 57 

exemption of payments to members of out of family income or income of impartible estate 
65 464-70 

“out of the income of the family 468-9 
as a member of a Hindu undivided family 465-6 
daughter a son is not a member 466 

maintenance paid to a widowed mother or other widow of a deceased co parcener or 
to a disqualified heir or maiden daughter out of tho income from the estate of 
whether exempt from tax 466 

maintenance paid to member after partition whether exempt 467-8 

fixed under contract deed will or order of Court whether exempt 
4G6-7 

member s living apart does not defeat right to exemption, 467 
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HINDU UNDIVIDED F YMILY —ConU 

burden of proof 470 

reference to Court 470 , , . „ , 

ejemptJrn from income-tax but not from super Ux of premiums paid to effect an Insurance 
on the hint lives of two or more mate member* ol or of tbeir wives 477 
but includiblo in total income, 477 4SG-7 
no ailowanie to in respect of payments made to members 03 —t 470 
income of escaping assessment, 704 

disruption ol and assessment alter partition of, 54 633-U S« also TAMmoN Of joivt 

FAiULT 

disrupted family treated a* joint family, G33 Oil , 

additional assessment proceeding* after disruption but for pro-partition penod G3S-9, <04 

penalty on after disruption, G40-1 G01 

succession to or discontinuance of family business 620 030-40 

joint family business converted into partnership business, 51 038, G5»-3 

liability of member* of for tar assessed on 639-40 

tax assessed on cannot bo recovered by tho arrest and detention of junior member* of, 7GJ 
entitled to refund 778 

See mra&TUiLE estate tabtition o» joint family 


HINDU HOMES S BIGHTS TO PROPLRTY tCT (Will Ob 1037), 50 55, 468 
HIRE PURCHASE AGREEMENT 

payment* mado under whither capital or revenue expenditure 411 
machinery plant or furniture sold on 430 
HOBBIES AND PASTIMES 
receipt* from 237 8 
HOTEL BUSINESS 

cost of furniture linen croeLcry, in 409 
HOUSE OWNING 

is not a trade or business 295-0 
HOUSE-PROPERTY 
See i'Eope&ty (*. UJ 

IfYBRID SYSTEMS Ob ACCOUNTING 
Sc* ACCOUNTS AND ACCOUNTIMJ 
IDIOT 

i» included in the word individual 67 720 
assessment on guardian or trustee of 723-7 

See also deneficiaby ouaedlan tbustee 


ILLEGAI ASSOCIATION 

illegality doe* not aflect liability to tax 70 81-2 
ILLEGAL BUSINESS 

person carrying on cannot avoid tax 32 81-2 322 
ILLEGAL PARTNERSHIP 
is void 49 
ILLEGALITY 

income tainted with 32 70 81-2 322 
ILLEGITIMATE CHILD 

share of m firm cannot be included in total income of father 504 
IMMUNITY FROM TAXATION 

Sovereign Rulers and their agents 9 778-9 
not extended to wife of a Ruling Chief 9 
IMMUNITY OF GOVERNMENT OFFICERS 

for anything in good faith done or intended to be done under this Act 863 
IMPARTIBLE ESTATE 
income from 57 

assessment on holder m respect of house property 298-9 304 

income from belongs solely to the holder for the time being 293-9 469-70 

interest on securities belonging to 288-9 

exemption of payments to members of joint family out of income from 464 469-70 
See also umno undivided family 
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“IN Tin Llhf MXNSHl AM) TO TUI SUII AMOUNT * 
meaning of 720-7 711 

trustee guardian »*ent, Court ft Words Administrator General Official Trade* receiver 
or manager at pointed br Court or tnwtco oppointed under a trait, liable as bene¬ 
ficiary, 721 720-7 72 J 731-2 

awaanicnl on trade* or guardian, where bemficUry baa contingent Intend, 727 

»bcr» business if earned on on behalf of beneficiary, 
313,721 727,731-2 

INCAI’Uttl \Tb I) 111 ISON 
direct aincs-mcnt on 723-1 
assessment on guardian or trade* of 7_3-7 
1NCOM1 

Srtl»coue, ictmra aid 011*9 

INCOME WhMLDTO \CCHUL IN T\X\ULI TUlUITOlllI-N 
meaning of 172-3 
under a 42 “3^—1*1 
analysis of a. 4. 7X>-G 

a. 4„ applies to both residents and non revuIrnU, 733 73d 

provision* of a 42 im|>o*ing liability On the baaia of dillcrent varieties of nexus are valid 
and infra nrw ”3o 

if through or from any buunraa connection in India 73 j 737—10 See also ncai'icas 
CONVECTION 

loana advanced by non residents win tlicr "10 
if through or from property asset or aoure* of incomo in India k> 710-1 
if through or from any money lent at internt and brought into India 733 741-2 
if through or from tho aalo exchange or transfer of a caj ital asset in India 733 
Department a option to mucus non resident or a b mt 723 "27-8 742-3 
apportionment of profit# where so mo buauicsa oj>eratioas are earned out within and some 
without tho taxnblo tern lories. 737 714-5 
A 'te alto 1U.S1NES3 CONNECTION 

INCOMI LbCUXNG VSSLSSMLNT OH UND1 Rlb&LSSt D 

incomo not charged In hands of owwjes in tho proper assessment ) car 702 
immaterial that incomo was charged In some other assessment "02 
owing to a lacuna in tho law 702 
incomo asseaxd in hands of wrong person "03 

when assessment proceeding* ore pending incomo lias not escaped assessment 703 
cannot bo brought to chargo by including it in tho total income of another year of account 
71-- 448 C00-7 

IT O a power to asses* and provision* for bringing it to chargo 034-712 See also ADDI 
TIOVAL ASSESSMENT 

special provisions for assessments pertaining to war jeara "03-9 710 717 

in caso of persons departing from taxablo territories 010-1 

acopo and history of a 34 U94-0 

wholo assessment cannot bo ro opened under a 34 707 

where amounts to at least ono lahh of rupees 093 710 

tax on should bo charged at tho rato at which it would Iiavo been charged had tho incomo 
not escaped assessment G97 
&33C83eo 8 failuro to furnish return 702 
incomo not shown in return "03 
income shown in return but loft unasscssed 703 
concealment of income 700 

passive concealment IT O a inadvertcnco or negh 0 eneo or failure to scrutinise 
aescsseo a books 700 
incomo assessed at too low a rato 70o 
underassessment 704-5 
revision of previous estimate of income 704-5 
m case of representative of deceased assessce 012-3 704 
of joint family C38-9 704 
of firm 703-4 
burden of proof 0o0—7 711 
reference to Court 711 

See also additional assessment 
lb COME PROFITS AND GAINS 
meaning of 15 78-81 318-20 

includes benefits and perquisites whether convertible into money or not 52 
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INCOME, PROFITS AhD GAH*S—Con/rf 

no man can make a profit out of himself 107, lbS-9 

same cannot bo taxed twice m the hands of the samo person 0-7 153,447 70S 


cannot bo received twice 157-8 

of tears prior to commencement of tho Constitution 7-8 ^ 

definition of mcomo is inclusive and not exhaustive 52 78, <9 


class of income, 824 


heads of income 2G0-8 

salaries 270-83 See also salaries 

interest on securities, 234—0 Set also interest on securities 
income from property 291-305 See also rnorEitnr (a 9) 

profits and gams of business profession or vocation 317-421 See also BUSINe~S 
mcome from other sources 422—31 See also other sources 
capital gains 430-42 See also catital oains 

sum awarded in restitution of interest dividends or other )icld is income 124 
interest on advance payment of tax taxable as income 527 

annual accretion to tho balance at tho credit of an cmplojco participating m a recogni id 
provident fund deemed to be 813 

contributions repaid to cmployco m respect of superannuation funds deemed to be 820 

recoupment of loss or expenditure taxablo as income 412-3 431 

from letting out a business asset, 32 34 297 321-2 430 

from profits made in winding up business 32G 

from dividend assessable under s 12 322 425 See also dividend 

time and place of receipt 160-2 

distinction between capital and income 9o et stq See also capital and income 
in money a worth or equivalent of cash 83-5 319 
valuation of money s worth 86-7 
realisation of by exchange or conversion of securities 3 j-G 
voluntary paj ments 79-80 111-2 142 238-42 274 320 
windfalls 79-80 

profits arising from isolated transaction 33-4 81 101 162 227-3G 319 451 

profits insurance 128 

profits on currency exchange 138-9 

non recurring receipts 81 224-43 See also casual and non becuiuuno receipts 
pugrees or abwabs 81 

remission of debt whether income 82-3 412-3 431 

remittance of foreign 175-87 See also remittance of foreign income 

mere relief from expense is not 82 

valuation of unsold stock cannot be regarded as source of profits or gams 168 453 
assesses s refraining from exercising his right to receive 168 277 
voluntary forgoing of l«,8-9, 277 
unclaimed deposits or balances due to clients 83 
debtor s promise to pay at a future date 87-9 
when debtor gives security, 88-9 
payment by cheque 85 87-8 164, 160-1 
capitalisation of interest 89 
capitalisation of 41 42-3 
capitalisation of before remittance 181 
appropriation as between capital and interest 89-90 
from Wasting assets 9G-7 


arising from sales 99-107 See also sales 
derived from exercise of statutory powers 79 
tax free income 81 424-5 779 6ee also tax free income 
exempt from tax and excluded from total income 19 63 194-243 464 
TOTAL INCOME 


486-7 622 See also 


but included in total income 63 278 288 471 472 475 476 477 482 483 
486-7,609 625 
See also total income 
tax deducted at source is part of 518 
alienation or assignment of byassessee 90 

application of 90-3 See also application of income and its diversion be overriding 


diversion of by overriding title 93-5 See also application of income and its diversion 
ut overriding title 
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INCOME PROFITS AND GAINS—Could 

share of profits as rent whither allowable as deduction 338 375 
share of profits paid to lender fa addition to fixed interest whether allowable os deduction 
330-40 375 370 

income which recipient has no right to apply as bo likes 01 

where title to mcomo is in dispute 82 

tainted with illegality nevertheless chargeable, 70 81-2 

disintegration or apportionment into taxable portion and non taxable portion, 20 29 119 
127-8 160-70 737 744-5 Set aho apportionment 
undisclosed 655-6 

burden o! proof 5o6-S 
reference to Court 5u8-0 

computation of 318-20 443-62 Set also accounts and Accountino 
assessment or reassessment of deemed to be eases of rectification of mistake 717 

•See also accounts and accounting accrual or income aobicultubai. income 
application or income and its diversion by overriding title apportion 

MENT BUSINESS CAPITAL AND INCOME CAPITAL OAINS CASUAL AND NON RECUB 
IUNO RECEIPTS DIVIDEND EARNED INCOME EXEMPTION FOREIGN INCOME 
INCOME DEEMED TO ACCRUE IN TAXABLE TERRITORIES INCOME ESCAPING ASSES 
SMENT OR UNDERASSESSED INTEREST ON SIC0RITIES OTHER SOURCES PROPERTY 
(S 9) REMITTANCE OP FOREION INCOME SALARIES SALES SOURCE OF INCOME 
TAX FREE INCOME TOTAL INCOME TOTAL WORLD INCOME 

IX CO ME TAX 

charge of 65 ct seq 

la a tax on a person m relation to his income 65 
a single tax on total income 60 72-3 267-8 «97 
aggregate total income 267 
set off of loss 267 

levied on income of previous year 58 Cfl 70 
exceptions 610-1 617 
not made a chargo on income Co 
not a tax on gross receipts 79 429 
liability to does not depend on assessment Co 
lovy on various units, 67-70 

levy on income of years pnor to commencement of Constitution 7-8 889 

incidence of tax depends upon residence \51 152 

varying incidence of tax on assesses in different areas C 892 

charge under specifio head is obligatory and exhaustive 267-8 422 

rates fixed by annual Finance Act 66 

when payable 7G3-4 

determination of payable in certain special cases oOS-10 
in case ol non residents 508-3 

in case of income exempted from tax but included in total income 486-7 509 
in case of earned income 479 609 
in case of capital gains 510 
not deductible as a business expense 416 
levy and collection of tax imposed by State laws 892-3 
recovery of 763-76 kte also recovery of tax 
modes of collecting—direct levy and levy by deduction at source 515 
direct levy 515 520 529 -See also direct levy 
deduction at Bource 515-21 815 See aho deduction at source 
advance payment of 52G-9 See also advance payment of tax 
estimate of 527 
on agricultural lucome 20 787 

enhancement of 677-8 682-3 See aho enhancement ov tax 
becomes a debt due to Govt, wheu demand is made 665 768 
collection of In case of non residents 743 

in case of deceased person payable by legal representative 612-5 
avoidance of liability to 757-8 760 761-2. -See aho avoidance op tax 
refund of 777-81 Su also refund 
set ofl of refunds against tax remaining payable 778 791 

See also advance payment op tax avoidance of tax deduction at bource 
DIRECT LEVT ENHANCEMENT OF TAX BATE OP TAX RECOVERY QF TAX 
REFUND 
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INCOME TAX ACT 

is a permanent enactment CO 
extent of 11 
commencement of 1 

exhaustively defines tlie obligations and remedies of the taxpayer, 5-0 
does not bind the Govt 9 
construction of 1-4 
uniformity of 4 
equitable 1-2 
of machinery sections 3 
in light of Lnghsh decisions 4-5 
of legal fiction 4 
of marginal notes 4 
of provisoes 4 601 
of rules 3 823 839 

aims at taxing profits where they are found 78 725 
extra territorial operation of 8-9 
exemption from operation of 9-10 778-9 

to have effect pending legislative provision for charge of mcomo tax 66, 868 
contrast with English Acts in respect of subject of charge nz. income of previous year 70, 
325 

INCOME TAX AUTHORITIES 
hierarchy 200-3 

aro public servants within the meaning of the Indian Penal Code 794 
write to compel to refund tax 781 859 

to perform their statutory duties 865 

INCOME TAX OFFICER 
defined 15 

is the assessing officer, 545 

notice to by A AC before hearing of appeal 674 

powers and functions 262 

quasi judicial 648-50, 719-20 

power to call for information and return of particulars 721 
to inspect register of members of any company ?22 
to impound and retain account books and documents 541 546 720 
to reduce or waive interest 528 
to rectify mistake 715-8 Set also bectification 
of search and seizure 541 720 

power and duty of to allow set off of refunds against tax interest or penalty remain inn 
payable 791 

can adopt a subjective standard of reasonableness 372 384 
jurisdiction of in respect of applications for refund 778 

has jurisdiction in respect of income accruing arising or received within his area 834-5 
may exercise his powers under s 46(2) after he has issued certificate to Collector 771 
remand report from 675 

appeal against orders of 607-72 See also appeal to appellate assistant commissioneb 
wnt to compel to stay hands from recovering tax 7G3-4 

no appeal from order of purporting to give effect to Tribunal s directions 680 839 
is a Revenue Court within the meaning of cl? (6) and (r) of b 195 of Criminal Procedure 
Code 720 

is a tribunal within the meaning of s 13a(2) of Code of Civil Procedure 720 

See also atpkal to appellate assistant commissioneb income tax acthobities 

BECTIFICATION 

INCOME TAX PRACTITIONER 
defined 826 827 
appearance by 827 
disqualification of 828 

INCOME TAX PROCEEDINGS 

must be conducted in a confidential manner 5o0 798-800 
records of when admissible as evidence, 800-1 
INCOME TAX RECORDS 
are confidential, 708-800 
assesaee 8 right to inspect 548-9 801-2 
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INCOME TAX RECORDS —Conld 
when admissible in evidence 800-1 
mode of proof 801-2 

INCOME TAX YEAR 

jear for which tax ta paid 68 

INCOMPLETE OE INEFFECTIVE TRUST OE TRANSFER 

income remains that of intending settlor or transferor 154 488-9 504 5 733 

indemnity 


to person deducting retaining or paying tax in respect of income 
INDETERMINATE SHARES OF BENEFICIARIES 


belonging to another 836 


assessment on trustees at maximum rate 732-3 
INDIA AND BURMA (INCOME TAX RELIEF) ORDER 19o6 787-8 
INDIAN COMPANY 

Set COMI’ANl 

INDIAN LAW DIFFERENT FROM ENGLISH LAW 
charge on income of previous year 70 325 
business Bhould be controlled in India 189-91 
receipts after bus mesa is discontinued 325 
chanty 206-7 

doctrine of superstitious uses 217 
debentures and debenture stock 42 
place of accrual of income 169 
receipt of income 158-9 446 

receipt of foreign income in India should be by the assessee 184-5 
option given to assesses to be taxed on either accrual or receipt basis 89 
tests of residence 245 
residence of companies 250 
s 23A companies 580 589 
INDIAN PENAL CODE 
prosecution under 794-5 

proceedings before Income tax authorities and Appellate Tribunal deemed to be judicial 
proceedings for the purposes of s 196 and withm the meaning of s 193 and a 228 of 
548-9 719-20 
INDIAN STATE 
Set PART B STATE 


INDIGO 

cultivation of is agricultural purpose 23 
INDIVIDUAL 

meaning of 07 604 

includes corporation created by statute e g Bar Council University, or trustees incor 
porated by Baronetcy Act 67 
minor or person of unsound mind 67 726 
tests of residence foe 245-7 
not ordinarily resident 188-9 254 
same in different capacities as partner 49-50 
entitled to refund 778 


INDUSTRIAL UNDERTAKINGS 

exemption of newly established 483-4 
exempt from tax but included in total income 483 486-7 
computation of tax payable 483 509 
INFORMATION 

meaning of ms.31 701-2 

notice to produce 539-12 See alto soncs to produce accounts documents total 
WEALTH STATEMENTS OR OTHER INFORMATION 
IT O s A.A.C s and IX C s power to call for return of particulars and for 7_I 
prosecution on failure of supplying return of particulars or 721 ~03 
supply of regarding dividends 529 

regarding payment of interest 530-1 
annual return by employer showing salaries paid 531 
private sources of 549 £ul-2 

disclosure of by public servant 79S-S03 Set alto disclosure 

See alto disclosure notice to produce accounts documents total wealth 

STATEMENTS OH OTHER INTO£UtATICS 
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INSOLVENCY 

assessment on Official Assignee on, 731 
priority for tax dues 772-4 
assessment cannot be re opened in 772 

claim to refund by trustee or receiver on behalf of insolvent s o tate 778 791 
of debtor whether debt necessarily becomes bad 365 

INSPECTING ASSISTANT COMMISSIONER 
defined 15 

powers and functions 261 
power to call for information 721 

to inspect register of members of any company 722 

to give permission for levy of additional super tax under s 23A 583 589-90 
penalty by IT 0 under s 28 660 664 

to compound offences 795-6 

machinery of prosecution can be set in motion only by 795-6 

INSPECTION 

of incOme tax records by assesses 548-9 801-2 
INSPECTOR OF INCOME TAX 
defined 15 

powers and functions 262 
INSTRUMENT OF PARTNERSHIP 
meaning of 648-50 

must specify individual shares of partners 650-1 
need not specify shares of sub partners 651 
must relate to the accounting year 649 
executed after end of accounting year 649-50 
whether fresh instrument necessary after death of partner 649 
INSURANCE 

allowance in respect of premiums, 299 342-3 386-7 
insurance against destruction or damage 342-3 
against loss of profits 387 

partial allowance in respect of insurance against destruction or damages 354 415-6 
exemption of premiums paid for life insurance or deferred annuity 476-9 800 

exempt from income tax but liable to super tax and included in total income 477, 
486-7 

sum paid in reduction of future premiums, 478 
premiums paid by assessce 477-8 

meaning of insurance on life and deforced annuity, 477 
insurance on joint lives 477 
limits of exemption 478-9 
insurance annuity taxable as income 112—4 

distinguished from penodio loans advanced by insurance company to 
policy holders 113-4 
different types of 883 
insurance receipts 128-9,222-3 

under policy on life of employee 128-9 

under an accident policy 128-9 

under policy on member of family, 129 

under policy relating to capital or trading assets 128 

under policy covering loss of profits 128 

computation of income of insurance business from different sources governed by the 
Schedule to the Act 52 77,331,419 426-1,869-86 
third proviso to s. 4(1) does not apply to notional income of life insurance company 
assessed under Rule 2(6) of the Schedule 175 
INTEREST 

realisation of 86 87 
m form of agricultural produce, 28 

on loans deposits or current account or under a decree taxable under a. 12 423 
reccivod by the heirs of deceased moneylender taxable under a. 12 424 
on bonds securities deposit certificates and loanB exempted from tax 243,285 268 
on debentures tax free 425 
on arrears of agricultural rent 21 

on advance payment of tax ,See advance fitment of tax 
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INTEREST —Conti 
capitalisation of, 89 

appropriation aa between capital and, 89-90 
no apportionment by time 499 014 
on share of deceased partner kept in business 12o 
pa) ablo by trustees in ease of breach of trust, 124-0 
under a rule of law 124 
sum awarded in restitution of 121 
awarded by way of damages 123-4 
distinguished from damages 123-0 
whether capital or income 123-0 

calculation of as a mcana of arming at a capital sum of damages, 123-1 

on borrowed moneys allowance m respect of 287-8 299-301 339-41 429 

on deposit in respect of Interest paid on moneys borrowed whether allowable as deduction 

payable abroad when not allowable 287,301 341 430 747-8 

deduction of tax at sourco from interest {other than interest on securities) only in case 
of non residents 317 

supply of information regarding payment of, 330-1 

set oil of refunds against interest remaining payable 778 791 

paid by a company to shareholders on capital contributed allowance in respect of, 340 
paid by a firm to a partner whether allowable as deduction 341 417 
paid by a partner to a firm is included 1D the firm s total income 341, 417 
becomes debt due to Govt when a demand is made 665 

See also ADt-tr.CE MWEM or tax interest ov securities 
INTEREST ON SECURITIES 
classified under s. 6 2G6 
chargeable under s 8 234-9 
under b 12 423 
when received 285 

no earned income rebef in respect of 45-0 
exempted under s 4(3) 243 283 

under second and third provisoes to s, 8 288 
under s. 14(3) 268 474-5 
belonging to an impartible estate 288 9 
held intrust 288-9 

deduction of tax at source 288 516 518 

person responsible for paying must deduct tax 289 521 
refund of excess tax deducted at source 289 779 
permissible deductions 286-8 
collection charges 286 

interest on moneys borrowed for investment 287-8 
payable abroad 287 747-8 
tax free securities 243 285 288 513 800 

exempt from tax but included m total income 283 486-7 
exempted in certain other cases 288 See also securities 
tax free debentures 2SS 425 

securities sold cum interest no apportionment of interest 140 285-6 499 760, 761-2 
miscellaneous 288-9 

See alto interest securities 
IRRECOVERABLE LOANS 

See BAD DEBTS AND IRRECOVERABLE LOANS 

IRRECOVERABLE RENTS 
See bent 

ISOLATED TRANSACTION 

See ADVENTURE IN THE NATURE OT TRADE 

JAMMU AND KASHMIR 

State of whether included in the taxable territories 888-9 See also taxable territories 
Central Government s power to make exemption in relation to 825 
See also taxable territories 
JOINT FAMILY 

-See HINDU UNDIVIDED FAMILY 

JOINT VENTURE 

share of profits paid to third party not allowable as business expenditure 376-7 
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JURISDICTION 

of Courts to try offences, 795 
of IT 0 to assess, 545 
place of assessment, 545 832-6 

original of High Court in revenue matters 864-5 860 
advisory of High Court in dealing with Income-tax References 840 
See also place of assessment 

JUTE 

cultivation of is agricultural purpose, 23 


LAND 

valuation of 86-7 

income from vacant plot of chargeable under 8 12 292 

profits from purchase and ealo of 99-101 162 228—33 235 

purchase pneo of with standing crop whether allowable as deduction 408 

depreciation in 330-1 See also depreciation in investments 

transferred m satisfaction of debt 84 86-7 101, 162 178-9 228 333 362 389 

See also agricultural land depbeciation in investments land and buildings 
LAND AND BUILDINGS 

profit from purchase and sale of, 100 
method of computing profits of trade in 451 

LAND REVENUE 

allowance in respect of whether claimable 302 357 
arrears of tax recoverable as if they were arrears of, 768-9 
See also agricultural income 


LAW 

to be applied is that in force in assessment year 72 
questions of See hefebencb to court 
See also befebenob to coubt 


LAWYER 

dofinod 820 827 


disqualification of 828 
appearance by 827 

remuneration of engaged in service is salary, 274 
voluntary payments to, 237, 239, 320 


LEASE 

rent paid under, whether allowable as deduction 338 387 
premium (salami) paid for, whether income 132-3 

whether allowable as deduction 338 
premium for grant or renewal of whether capital expenditure 403 
payments for acquiring leaseholds of lands mines or minerals to obtain raw materials 
stock m trade whether capital expenditure 403-7 
of commercial assets 32 34 296-7 321 334-5 346-7 430-1 
of residential quarters to employees 295 

compensation for acquisition of leasehold interest, whether income or capital 115 

f iremium (salami) paid for assessable as capital gains 133 439 

easehold interest is property and can be the subject of religious or chantable trust 199 


LEGACY 

out of agricultural income 28 

See also specific legacy eesidcaby legacy 


or 


LEGAL EXPENSES 

deduction in respect of whether allowed 370 377-80 39o 400-1 411 
apportionment of 401 
LEGAL REPRESENTATIVE 

<See representative of deceased person 


LEGATEE 

co legatees assessable as an association of persons 68 
diversion of income by 94 
LEGISLATURE 

exemption in respect of daily allowance received by member of 243 

power of in respect of retrospective legislation 7 

power of State to impose tax on agricultural income, 20 787 

60a 
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LENT AT INTEREST AND BROUGHT INTO INDIA 

See MONEY LENT AT INTEREST AND BROUGHT INTO INDIA 

LEVY OP TAX 

for each financial year 68 
of capital gams tax is tnlra t ires, 430 
on agricultural mcomo by Stato Govt. 20 787 
See Dm EOT LEVY DEDUCTION AT SOURCE 

LICENCE 

grant of a continuing when amounts to business connection 738 
payments made for whether capital or revenue expenditure 132 403 
to tako away earth, royalties paid for taxablo under s 12, 423 

fees recovered for granting, to others to como upon tbo owner • propertj taxable under 

s 9 290 

LIMITATION 

when commences 8G8 

for all assessments 609, 690 709-10 

exceptions to time limits laid down in ■ 34(1) and s 34(3) in respect of Orders under 
ss 27 31 33 33A 33B 00 and CCA 203 708-9 709-10 717 
for assessment on non residents (under 8 42), CDS 743 
for additional assessment proceedings (under 8 34) 098 707-8 709-10 
on agent of non resident COS 743 
for assessment on any person other than the assesses 710 
for assessment on foreign mcomo 774 -6 
for assessment pertaining to war years 708-9 710 717 
for order under old s 23A 681-2 
for appeal to A-A 0 070 

to Appellato Tribunal 080-1 6SS 

power to condone delay m timo barred appeals G70 671 681 
for revision 086 090 709-10 
for reference application to Tribunal 839 842-4 

no power to condono delay 839 842-3 
for reference application to Court 839 846-7 807-8 
for apphcation for appeal to Supreme Court 802 
for appbcation for refund 780-1 792 
for rectification of mistake 717 

for cases deemed to bo cases of rectification of mistake 710 717 
order of rectification does not affect the period of 684 71S 843 
no limitation for notice of demand 669, 606 

no limitation where fadure to file return or concealment of income 708 708-9 710 
for proceedings for recovery of tax under o 46 669 743 774-5 
for suit for recovery of tax 776 

for recovery of tax from non resident or his agent, 743 774-5 

exclusion of day on which order was made and of time requisite for obtaining copy of order 
670 680-1,842 867-8 

exclusion of time taken in re opening or re hearing 263 710 
LIQUIDATION 
company in 36 

company in is a company and person 538 
bonus shares paid off on 41-2 43 
distribution among shareholders on 42-3 44 140 682 
liquidator may make a return of the company a income 633 731 
carrying on business 34-5 
receiving profits after date of liquidation 34 
priority for tax dues 627 772-4 
assessment cannot be re opened in 772 
claim of refund in 778 791 

capital gams made by liquidator on sale of company s assets whether exempt from capital 
gains tax 439-40 

computation of capital gam on 441 
See aho winding cy 

LOANS 

to shareholders taxable as dividend 44 42o-7 687 
interest on taxable under s 12 423 424 
when exempt from tax 243 
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LOANS —Contd 

premium or discount on 130-2 

insurance annuities distinguished from periodic loans advanced by insurance company 
to policy holders 113—4 
salaries advanced by way of 276 

advancement of by non residents whether amounts to business connection 740-2 749 
See also money lent at interest and brought into india 
See also bad debts and irrecoverable loans money lent atintebest and brought 
INTO INDIA 

LOCAL AUTHORITY 
defined 63 

assessed as a distinct entity 63 221 
carrying on trade or undertaking 221-2 
exemption from tar 221-2 

income from service or supply outside jurisdiction not exempted 221-2 
annual return by showing salaries paid or due 631 
entitled to refund 778 

liable to pay super tax at a fiat rate on the whole of total income 807 
LOCAL PATES 

whether allowable as deduction 357 416 
recovery of arrears of 770 

arrears of income tax and super tax recoverable as if arrears of 770 
LOSS 

incidental to trade 328-30 See allowances and deductions (business) 
resulting from fluctuations in the rate of currency exchange whether allowable as deduc¬ 
tion 383 

by depreciation m investments whether allowable as deduction 330-1 
estimated depreciation upon revaluation cannot be deducted as trading 331 
made in winding up & business 326 
under the head Property 302-3 
anticipated losses in futuro 330 333 451 454 

must be incurred m tho year of account in order to be allowed as duduction 332-3 446 
recoupment of as income 412-3 
insurance against 128 

See also allowances and deductions (business) set off and carry forward 

OF LOSS 

LUMP SUM 

paid in commutation of salaries pensions and other periodic payments 125-8 222 276 
280 401 

in lieu of futuro royalties 125 

paid voluntarily by a company to its employees on its winding up whether allowable 
as deduction 370 382 

m regard to royalties or copyright fees 432-3 

periodic paymonta and not a test to determine whether capital or revenue 95-6 390-1 
LUNATIC 

is included m the word individual 67 726 
assessment on guardian or trustee of 723-7 

See also beneficiary quardian trustee 
MACHINERY 
what is 346 

allowance m respect of premium paid for insurance against nsk"of damage or destruction 
of 342—3 

allowance m respect of current repairs to 343-5 
depreciation allowance in respect of 345-63 
additional depreciation allowance in respect of new 352-3 
additional initial allowance m respect of new, 345 351 
development rebate in respect of new 345 347 353-4 
balancing allowance m respect of sold or discarded 354-5 
compensation for use of by a third party 424 

lotting on hue separately or together with building 32 34 296-7 321 334-5 346-7 430-1 
< sale of on a hire purchase agreement 430 

partly used for business partial allowance for 354 415-6 
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MAGISTRATE 

defined 10 

empowered to try offence* under tho Act 795 
MAINTAINS A DWELLING PLACE ’ 

meaning of, 210-7 

MAINTENANCE 

paid to wifo or mother 94 241 493 

paid to member of joint family whether mere application of income 94 470 

out of family income or incomo of impartible estate, 
whether exempt 404-70 
after partition whether exempt 467-8 
fixed under contract deed will or order of Court, whether 
exempt 460-7 

living apart whether exempt 467 
MANAGER AND MANAGING AGENT 
definition of 18 53 

remuneration paid to whether assessable as business profits or salary 272-3 
distinguished 272-3 

loss resulting from negligence of whether allowable as deduction 330 
remuneration or commission payable to and ascertained by reference to profits whether 
allowable as deduction 374 
declaration to be filed by 432 

See also MANAaiNa agency commission 
MANAGER APPOINTED BY COURT 
assessment on 729-33 

when manager said to be appointed by the Court 730 
See also trustee 

MANAGING AGENCY COMMISSION 
managing agency is property 199 
assessable as business profits 272-3 320-1 

exempt from tax when managing agency is held upon charitable trust 193 
when allowable as deduction 335 
accrual of 164-5 167 
sharing of 375 431-2 

remission of whether allowable as deduction 368-9 383 
MANDAMUS (WRIT OP) 

to compel refund of tax 78 J 8„9 

IT O to stay bands from, recovering tax 763-4 
income tax authorities to perform their statutory duties 865 
issue of not affected by s 67 866-7 

See also writs orders and directions 
MANUFACTURE 

process of employed to render agricultural produce fit for market 25-6 
apportionment of business profits lie tween and other business operations 169-70 744-5 
price of nghfc to use secret process of is capital expenditure 410 
MARGINAL NOTES 

cannot be referred to for purpose of construction 4 
MARKET RIGHTS 

income from taxable under s 12 423 
MARKETING AUTHORITY 

exemption m respect of certain income of 305 475-6 

but inclusion m total income 476 486-7 

MEMBERS CLUB 76-7 
See also mutual concern 
MEMORANDUM OF ASSOCIATION 
as indicating business of company 33 

as indicating the purposes for which a non profit-making limited company is incorporated 
203 

objects clause rn is not conclusive of the question whether transactions are in course 
of business 105-6 

MERCANTILE BASIS OP ACCOUNTING 
See accounts and accoununo 
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MERGED TERRITORIES 

analysis of law relating to 887-93 
references to 11 62 151 176 184 193 
Central Govt, s power to make exemption in relation to, 825 
METHOD OF ACCOUNTING 
See accounts and accounting 
MINES AND MINERALS 

income from whether taxable 96-7 
payments in respect of whether capital expenditure, 404-7 
cost of sinking shafts in mines 405 

purchase of min es distinguished from purchase of minerals already won, 405 
premium (salami) paid for lease of assessable as capital gains 439 
See also mininq rent3 and royalties 
MINIMUM TAXABLE LIMIT 
does not apply to companies, 37 
MINING RENTS AND ROYALTIES 
whether income or capital 133-5 
taxable under s 12 423 
purchase and sale of mining rights, 100 
MINOR 

included in the word individual , 67, 726 

direct assessment on or assessment on guardian or trustee of 723-7 

businoss earned on on behalf of by guardian or trustee 318 724 727 

as & member of au association of persons 68 

minor child transfer of assets to, 502-5 

share of, in parent s firm, 601-2 604 

whether can bo a partner 47 648 653 

deity is not 720 

exempted from obtaining tax clearance certificate 776 
See also BENEFICIARY GUARDIAN TRUSTEE 

MISTAKE 

in a notice issued under this Act, 534 535-7 541 546 666 702 705-0 
rectification of 715-8 
oflaw, 701-2 780-1 

MONEY LENT AT INTEREST AND BROUGHT INTO INDIA 

loans advanced by non resident abroad and brought into India 740-2 
where the loan is an isolated transaction 740 

deemed to arise in India if the bringing into India is with knowledge of lender 741-2 

if lending and bringing should be integral parts of one composite 
transaction or arrangement 741-2 
foreign bank bringing moneys of its depositors into India 742 
MONEYLENDING BUSINESS 

taking over land from debtor m satisfaction of debt in course of 84 86-7 101 162 178-9 
228,333 362 389 

debts in respect of loans in course of 361-3 
litigation expenses incurred in course of 377 
whether separate busmesses tobacco business and, 605 

speculation business and 605 
cloth business and, 605 

whether carried on by executors of deceased money lender 34 
interest on loans of deceased money lender where heirs do not Continue 424 
MONOPOLY 

payments made for, whether capital or revenue expenditure 390-400,403 
MORTGAGE 

or other capital charge allowance m respect of interest on, 299^301 
income from mortgaged property accrues to usufructuary mortgagee 73 
valuo of mortgaged property purchased by the mortgagee 87 
rent for agricultural land received by mortgagee is agricultural income, 27 
legal expenses incurred m connection with whether admissible as deduction 411 
MULTIPLICITY OF TRANSACTIONS 
may constitute a trade 104,235-6 

but 13 not an infallible criterion 235 
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MUNICIPAL TAXES 

whether allowance can be claimed m respect of, 301-2 303-4, 357 416 
recovery of arrears of, 770 

arrears of income tax and super tax recoverable as if arrears of 770 
MUTAWALLI 

appointed under deed of wakf assessment on, 730 

taxable in the like manner and to the same amount as each beneficiary 731 
representing wakf cannot bo partner in a firm 47 6o3 
remuneration paid to for management of agricultural estate 28-9 
See also trustee 
MUTUAL CONCERN 
general principles 73-7 
mutual and non mutual activities of 76 

complete identity beta een contributors and participators 74-5 
effect of incorporation as company 75 
mutual benefit society 76 341-2 
is not charity 216-7 
members club 76-7 

trust for the benefit of tbe members of a club is not charitable 208 

proprietary club 76-7 

may carry on trade with its members 75 

surplus accruing to not taxable as profit on general principles 73-5 
statutory provisions bringing surplus to charge as profit 62 77-8 419-21 
mutual insurance associations 77 885-6 

rules for computing profits of 62 77 419 420-1 869-86 
trade or professional associations profit from specific services rendered to 
members 77 419-20 See also professional associations trade associa 
TION 

special provisions regarding co operative societies 78 420-1 474-5 See also 
CO OPERATIVE SOCIETY 

mutual insurance companies or co operative societies carry on business although no profit 
making motive 32 

See also co operative society professional associations trade association 
MUTUAL INSURANCE ASSOCIATIONS 

See MUTUAL CONCERN 

MUTUAL TRANSFERS 505 
NATIONALIZATION 

interim income payments made to colliery company after, 318 
expenditure incurred to oppose or to prevent extinction of business 380 401 
NEW BUILDINGS 

See BUILDINGS 

NEW MACHINERY 

See MACHINERY 

NEW PLANT 
See plant 
NEXUS 

See TERRITORIAL CONNECTION 

NON AGRICULTUFAL INCOME 

See AGRICULTURAL INCOME 


NON RESIDENT 

publio notice effective and binding on 534 
assessment of 152 187 

best judgment assessment 561 742-3 
determination of tax payable by 508-9 
deduction of tax at source from payments to 516-7 
Department s option to assess or fus agent or trustee 723 727-8 742-3 
assessment on trustee or agent of 31 723 727-8 735 736-7 742-3 746-50 


See also 


AGENT TRUSTEE 

agent liable in tbe like manner and to tbe same amount as 728 

agent s ri'dit to retain amount of estimated tax ont of money payable to 743 

° to claim as business loss amount of tax irrecoverable from non resident 329 


361 749 
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Is ON RESIDENT— Contd 

may bo held liable aa agent of another non resident 737 747 

profits accruing to, in territories outside India through work done m India by agents, whether 
anso from business connection 73S 

apportionment of profits where some business operations are carried out within and some 
without India 737 744-5 See also apportionment 
collection of tax from 743 

arrears of tax can bo recovered from any assets of whenever brought to India 743 774 
cannot bo recovered by filing a suit in foreign country 743 772 
limitation for assessment on agent of 698 743 

for recovery of tax from or his agent 743, 774-5 
non resident partner of resident firm 62 568 
business so arranged with as to diminish resident s profits 744 
avoidance of tax by transfer of income to 757-8 

advancement of loans by whether amounts to business connection, 740-2 749 
purchasing capital asset in India from when deemed to he business connection 747 
statutory agents of, 746-50 

interest payable to on loan when exempt from tax 243 

See also agent apportionment , assessment income deemed to accrue in taxable 

TERRITORIES RESIDENCE TRUSTEE 

NON TRADING COMPANIES 

additional super tax on under s 23A 590 

NOT ORDINARILY RESIDENT 
ordinary residence defined 253-5 
resident but, assessment on 152 188-91 

business so arranged with as to dimmish resident s profits 744 
See also ordinary residence residence assessment 


NOTICE 

service of 537 547 828-31 See also service of notice 
validity of, 534 535-7 540-1, 516 702, 705-6 830 

calling for a return of income etc See return of income 
is a question of law 536 

valid notice under b 34 is condition precedent to assessment under that section 705-6 
waiver 706 

combined notice under b 23(2) and a 22(4) valid 541 547 
not to the assessee m case of revision under s 33A 686 
to agent before appointment under s 43 727 749-50 
before cancellation of registration 654 
to pereon who owes money to defaulting assessee 770-1 

consequences of non compliance with such notice 770-1 
bylTO calling for particulars in respect of stocks shares and securities 759 760 
penalty on fadure to comply with 759-60 761 
estimate of amount of income on failure to comply with 761 
whether needed afresh for penalty after cancellation of best judgment assessment 662 

See also AQENT MISTAKE NOTICE OF DEMAND NOTICE TO ATTEND OB PRODUCE 
EVIDENCE NOTICE TO PRODUCE ACCOUNTS, DOCUMENTS TOTAL WEALTH STATEMENTS 
OR OTHER INFORMATION RETURN OF INCOME SERVICE OF NOTICE 

NOTICE OP DEMAND 

in respect of any tax, penalty or interest payable under the Act 665-6 
assessee cannot be treated as being in default if there 19 not due service of 764 
validity of, 665 

mates tax penalty or interest a debt due to Govt. 665 768 
commences recovery proceedings 665 

date of service of fixes starting point of limitation 665 670 763 
form and service of 665 828-31 See also service of notice 
may be served at any tune after assessment 13 made 569 
finality of assessment 569 66G 
tax is payable after 665 763—4 
mistake in 666 

no time-limit prescribed for 569 666 

whether needed afresh after rectification of an order 665 716-7 

amount of tax 13 reduced in appeal G60 
See also service of notice 
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NOTICE TO ATTEND OR PRODUCE EVIDENCE 
under a. 23(2) 545-7 
no special form prescribed for CIO 
combined notice under a. 23(2) and s. 22(4) valid w 41, C47 
service of and compliance with 547 

asscssco should havo reasonable opportunity to comply with 540 
best judgment assessment on non compliance with 647, 561-2 
penalty on non comphanco w ith, 547 bGO 

assessment under a. 23(3) on merits on compbanco with notice 547 et scQ 
appearance* may bo by an authorised representative in responso to 547 827 
StC also NOTICE 

NOTICE TO PRODUCE ACCOUNTS DOCUMENTS, TOTAL WEALTH STATEMENTS 
OR OTHER INFORMATION 
under s 22(4), 530-42 
no special form prescribed, 540 
may bo issued oven before return Is filed, 541 
accounts of branch offices 542 5ol 
of foreign business 542 
of past three J cars only 541 547 
combined notice under s 22(4) and s 23(2) valid 54] 547 
assesseo must bo given reasonable tune to comply with 540 
is a question of law 540 

on failure to comply with best judgment assessment 54] 561-2 
penalty 54J GC0-1 
prosecution 541 793 

I TO has right to enter on ossessee slu mess premises to inspect 
accounts 541 

power to impound and retain books of account 541 546 720 
by Appellate Assistant Commissioner 674-5 
See also notice service of notice 
NOTIONAL DISTRIBUTION OF COMPANY S PROFITS 
among shareholders under old s 23A 43 580-1 75S 
OCCASIONAL OR CASUAL VISIT 
meaning 247 

OCCASIONAL SHIPPING 

special provisions regarding 753-4 
Sec also shipping 
OCCUPATION 

casual receipts in 237 
OCEAN GOING SHIPS 

basis of depreciation allowance for 348 
OFFENCES 793-803 
See also prosecution 
OFFICE 

exemption of allowance for expenses of 223 
not amounting to employment 272 
compensation for loss of 116-21 280 419 

OFFICERS OF GOVERNMENT 
bar of suit against 863 866 
OFFICIAL ASSIGNEE 
assessment on 731 
as owner 297 

OFFICIAL LIQUIDATOR 
whether an employee 272 
See also liquidation 
OFFICIAL TRUSTEE 
assessment on 729-33 
See also trustee 
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OIL CONCESSIONS 

payment* in respect of whether capital expenditure 404 
OPINIONS OP LAWYERS 

practice of annexing to petitions or appeals, condemned 071 

ORDER UNDER S 45 Oh SPECIHC RELIEF ACT 

to compel I T O to stay hi* hands from recovering tax 705-4 
to compel Income-tax authorities to perform their statutory duties 805 
not when there is spccifio and adequato legal remedy 847 
Set alto whits, onoEKs and directions 

ORDINARILY RESIDENT 

resident and, assessment on lol-2 
Set also ordinar\ residence 

ORDIN \R\ RESIDENCI 

definition meaning and scope 2o3-4 

test* for dilTcrent categories of osse&sces 2*4-5 

only individual and Hindu undivided family can he resident hut not ordinarily resident *, 
188-9,254-5 

reference to Court 5o3 2^5 

Stt also ASSESSMENT ROT OBDINABIL1 RESIDENT RESIDENCE 

OTHER SOURCES (S 12) 

incomo from, classified under a 0, 200 

taxable under s 12 4 22-31 

residuary head of income —can bo resorted to only if none of specific heads is applicable 
207-8,422-4 

annuities and penodio allowances tax free receipts 424-u 
income from whether regarded as earned income 40 
dividend income assessable am income from 322 42o 
deduction allowable from 42o 
exemption of 425 

loans to shareholders in earlier years 42^-7 
allowances for revenue expenditure 427-30 
no allowance for personal expenses, 427-8 

for interest pay able abroad 430 
for salaries payable abroad 430 
machinery plant or furniture lot on hire 430 

sold on a hire purchase agreement 430 
buddings let on hire with machinery plant or furniture 430-1 
remission of liability or recoupment of expenditure 412-3 431 

method of accounting for income profits and gains arising from 443-62 Set also accounts 

AND ACCOUNTIN'Q 

See also accounts and accounting earned income 

OWNER 

meaning of 207-9 
title of in dispute 82 299 

allowance for current repairs of business premises by 343-5 
co owners assessable as an association of persons C9 

of a ship or aircraft when personally liable for tax pay able by passenger 776 
includes representative agent or employee 776 
See also co owners property (s 9) suiitino 
OWNERSHIP 

block of flats held on ownership basis 304 
title to in dispute 82 299 
PAID * 

meaning of 341 419 
premiums by assesses 477-8 
PAKISTAN 

assessment on Arm in case of partner residing in CG8 
agreement with for avoidance of double taxation 783-5 
reciprocal arrangements between India and for recovery of tax 77v< 
separation of from India problems arising on 11 
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PARENT COMPLY 

separate taxable person 30 

loss or expenditure incurred for tho purposes of subsidiary company bj, whether allowable 
as deduction 333 370 

transfer of capital asset to subsidiary company by, 313 112 

parliamlnt 

competency of to impose tax on incomo of years prior to commencement of the Cooatitu 
tion 7-8 

exemption in respect of daily allowance rccclvod by member of, 213 

PART B ST VTLS 

analjsis of law relating to 837-03 

references to 11 02 131 170 184 193 

incomo arising In exempt from tax under old a. 14(2J(c) 172-1 

but is included in total income «09 
act-off and carry forward of losses in 474 C01-2 
remittances o! profits 170 181 193 890-1 
doublo taxation relief 782-3 
valuation of stock in hand by oascssco in, 4^3 
Central Government s power to mako exemption in relation to 82o 
concessions and exemptions 890-2 
PARTITION 01 JOINT 1 1MILY 

what constitutes partition within the meaning of s 251 G35-8 
joint family must ccaso to exist Gfk, 
mere sovcranco of joint status is not sufficient 035-0 
partition by metes and bounds or physical division of property G34 035-7 
completed partition of entire family property C37 
income from property divided among members by way of partial partition 037-8 C52-3 
plea of must bo raised before IT O at time of assessment proceedings, 033 034 075 
amount received by member on is capital 140 

remittance mado out of share received on is not reinittanco of profits 179 
tmdcnco of G38 

record of proceedings under s 25A whether confidential 799 
burden of proving is on tho asses see 638 
order recognising 033-8 

at tho time of making an assessment 033 034 043 
family hitherto assessed as undivided 033 034 
assesses wrongly assessed in the post as joint family 034-5 
property wrongly assessed in tho past as joint family property 034-5 
such inquiry as tho IT O may think, fit 033 
assessment after partition of family hitherto assessed as undivided 64 033-41 
members liability for tax assessed on famdy 639-40 
members assessed individually after 69 
disrupted family treated as joint family 041 
maintenance paid after whether exempt from tax 4G7-8 
where claim of is rejected assessce may repeat it in subsequent year 034-5 
distribution of capital assets on whether attracts capital gains tax 439—40 
computation of capital gain on 441 
appeal from order of IT O under s 25A 641 009 
reference to Court 041 

debts allotted on whether allowable as bad debts 359-00 

assessment proceedings under s 34 after disruption but for pro partition period 638-9 704 
succession to or discontinuance of family business 626 639—40 

obligatory upon IT O to serve notices of the inquiry on all members of the family 633 635 
service of notice by A.A.C on all members of family before hearing an appeal against an 
order under s 25A 641 069 674 
penalty on joint family after 040-1 
See also Hindu undivided family 

partner 

definition of 15 47 

joint Hindu family karta company or firm as 49-50 56-7 647-8 650 807 
trustee may be 47 

wakf (aa represented by MutawaHl) cannot be 47 6^3 
sub partner cannot be regarded as 47 
whether minor can be 47 648 653 

whether same individual can be with himself In another capacity 49-50 
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non resident 02, 508 
where benanudar or name-lender 5G0-7 
notice may bo addressed to any, 830 
share of a capital asset 35 

computation of share of, in firm a profit or loss 471 4S7-S 

deductions allowable from share of profits of registered firm 328 557 
in total income of share of wife or minor child in the partnership is included G01-2 
share of, Includible in his total income whether firm's profits arc actually distributed or 
not, 43 

as employee of a co partner 272 
provisional assessment in caso of 591-2 
assessment on at firm a plaeo of business 833 

without any assessment on firm, 62 67, 567 
under s, 10,317,322 
previous year of 61 

joint and several habdity of partners where business profession or vocation of firm is dis 

continued, 618 044,7«l-2 

share of in profits of unregistered firm when exempt from tax 470-2 S07 
includiblo in total income to determine rate of tax, 471 
share of, in tho profits of an unregistered firm exempt from tax ujion discontinuance of 
business assessed under tho 1918 Act 624-5 
but includiblo in total incomo to determine tho rate of tax 625 
Eharo of profits of an active partner in a registered firm, regarded as earned incomo 46 
share of profits of a dormant partner in a registered firm not regarded ns earned income 46 
relief granted to m respect ot income tax paid by registered firm 62 472, 5C6 
apportionment between partners 5CS 

LTO not bound to apportion profits among partners according to shares specified in 
partnership deed 6o4 

set-oil and carry forward of share of rn firm a loss, 322 323 487-S 500 602-3 

of loss incurred by partner in his individual business G03 
of loss incurred by partner in Ins individual speculative business 
COO 

legal expenses incurred by whether allowable as deduction 378 
amount received by on dissolution, whether income 140 

payment made in respect of a partner s interest whether capital or income 140-1 
interest on Bharo of deceased kept in business whether income 125 
shares gifted by client to partner of a firm of accountants whether taxable 320 
fees received by the executors of a deceased for uso of tho firm s goodwill taxable under 
B 12 424 

sum paid to buy out and other payments to, whether capital disbursements 398-9 
appeal againBt assessment or apportionment of firm s income 568 070 
authorisation to amend assessment on 673 684 
withdrawals by is not a method of keeping accounts 446 
charge of super tax on 807 

computation of income in an assessment on when deemed to be a case of rectification of 
mistake 667 717 
entitled to refund 778 

Sea aUo partnership dissolution of firm registration op firm eeoistered 
FIRM UNREGISTERED FIRM 

PARTNERSHIP 

defined and explained 15 47-51 
association of persons 43 
trade association 48 
socicte en nom collectif 48 
distinct assessable entity 30 51,67,527 665 
two firms consisting of same partners, 49 
validity of 47-9 653 

invalidity of does not affect liability to assessment 82 
genuine and sham 651-2 
commencement of 49 

tests of residence for, 244 248-60 See alto residence 
assessment on registered and unregistered 61-2 563-8 

interest salary commission or remuneration paid to partner not allowable as deduction 
341 417 
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interest paid by a partner to included in total income of 341 417 
change in constitution of 642-1 

at the time of making an assessment' 634, 642 043 
does not spell discontinuance of firm s business 621 623 
when old partners go out or new partners como in 48 643 649 
change in proportion of division of profits among partners is not 643 
no relief under s 25 in respect of business charged under the 1918 Act 620-1 630 
assessments on unregistered and registered firms in case of change in partnership 
personnel 644 

set off and carry forward of loss where 699 607-8, 646 
notice may be addressed to any partner 830 

where dissolved and one partner takes over firm s business 626 643 
assessment after dissolution of 49 
penalty on discontinued 661 762 
additional assessment on 703-4 

registration of 647-66 See also registration of firm 

IT O not bound to apportion profit among partners according to shares specified m 
partnership deed 654 
income of escaping assessment 703—1 
bad debts due to 361-3 

set off and carry forward of losses incurred by 322 323 4 87-8 566 602-3 
share of wife or minor child in 501-2 504 
* income from membership in 502 
partnership presupposes at least two majors 47 602 
appeal against assessment or apportionment of income of 670 
reference to Court 51 655-6 

joint family business converted into business of 61 637-8 662-3 
duty to supply information and furnish return of particulars 721 793 
entitled to refund 778 

See also dissolution of firm instrument of partnership partner registered 

FIRM REGISTRATION OF FIRM RESIDENCE UNREGISTERED FIRM 

PATENT 

royalties and other payments for whether income or capital 135-8 
price for purchase of is capital expenditure 410 
sale price received on assignment of assessable as capital gains 138 
PAYMENTS OUT OF PROFITS 

distinguished from payments ascertained by reference to profits 374-7 
not a test to determine whether capital or revenue expenditure 391 
PENALTY 

power to levy for certain defaults under s 28 660-4 

provisions of s 28 not beyond the competence of the Central Legislature nor in violation 
of fundamental rights 660 

is in addition to income tax and super tax determined as payable by assessee 660 

may be imposed in course of any proceedings under the Act 660 

cannot be imposed for default in payment of penalty 768 

b 28 is to be applied as it stands at the date when the default is committed 660 

distinguished from fine in prosecution 794 

for concealment of income 539 661 663 

for failure to make return of income 634 639 611 661 

for failure to comply with notice under s 22(4) or s 23(2), 541 647 660-1 

for false claim of deduction G61 

for default as regards advance payment of tax under 8 18A(9) 528-9 
m additional assessment proceedings under 8 34 661-2 711 
on joint family after disruption 640-1 661 
on registered firroB 662-3 
on discontinued firm 661 752 

on legal representatives of deceased person 613 661 768 
initiation and completion of penalty proceedings 662 
previous approval of Inspecting Assistant Commissioner 660 664 
inquiry before imposing 663 

under s 28 excludes liability to prosecution 663-4 794 
under ss 44E and 44F 759-60 761 

under s 46(1) for default in making payment of tax 764 "68 
set-off of refunds against penalty remaining payable 778 791 
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enhancement of, 677-3 

becomes a debt duo to Govt when a demand is made COS 

recovery of 7C3,770 

burden of proof 664 

appeal, 528 604,660-70 702 775 

reference to Court 664 

deduction in respect of penalties levied under other Laws, 377-80 
See also prosecctiov 
PENSION 

chargeable under the head salaries 40 276 See also salaries 

lump sum received in commutation of whether income or capital 125-8, 222, 276 280 401 
payments in respect of whether allowable as deduction 381-3, 401 
as earned income 46 
place of accrual of 171 
See also salaries 
PERIODIC PAYMENTS 

lump sum paid in commutation of 125-8 276 
lump sum and not a test to determine whether 
Oo-O 300-1 

Used with reference to sales and profits whether 
PERMANENT SETTLEMENT REGULATIONS 
exemption claimed under 0-10 
• PERQUISITES 

meamng of 275 278-S0 
whether exempted 223 237 
taxable under tho head salaries 46 275 See also salaries 
received from persons other than employers taxable as income from other sources 274 
obtained from a company taxable as incomo 62 274-5 
as earned income 40 
See also salaries 
PERSON 

meaning and definition of 10 30 53—4 
has a wider connotation than individual, 67 
meamng under 8 23A 5S6-7 
PERSONAL EXPENSES 

no deduction in respect of 232-3, 309, 370, 427-30 
PERSONAL GIFTS 

whether taxable 239-41 274 
PLACE OF ASSESSMENT 
rules for determining, 832-3 

principal place of business 651 832-3 
to be mentioned m return of income 533 833 
in the case of partner 833 
special cases 836 
objection to 669 833-4 835-0 

any question as to falls to be determined by Commissioner and not by IT O 833—1 
no reference to Commissioner where objection to time barred 833 
concurrent jurisdiction of two or more LT O s 834-5 

every LT 0 has jurisdiction in respect of mcome accruing arising or received within his 
area 834 

appeal and reference 669 83o-6 
PLANT 

meamng of 346 356 419 

allowance in respect of current repairs to 343-5 

allowance in respect of premium paid for insurance against nsk of damage or destruction 
depreciation allowance in respect of 345-53 

depreciation fund to meet the cost of reconditioning defective whether allowable as deduc 
tion 411 

additional depreciation allowance in respect of new 352-3 
additional initial allowance m respect of new 345 351 


income or capital receipts or expenditure 
taxable as income 111 134 



958 


THE INDIAN INCOME TAX ACT 


• PLANT —Could 

development rebate in respect of new 345 347 3„3-4 
balancing allowance in rcspoct of sold or discarded 354-6 

let on hire separately or together »ith building 32 34 205-7 321,334-5 345-7 430-1 
partly used for business partial allowance, for 354,415-0 
sale of on a hire purchase agreement, 430 
POLICE OFFICER 

whether public servant under s 54 601 
POLITICAL PURPOSE 

expenditure incurred for not allowable as deduction 380 
is not charitable 211-2 
POWER OF REVOCATION 

See SETTLEMENT DISPOSITION AND TRANSFER REVOCABLE 

PREDECESSOR IN BUSINESS 
included in assesses 31 

See succession to business 
PREMIUM 

distinguished from rent 132-3 333 403 

on debentures and other loans nhether income or capital 130-1 
paid for lease whether income or capital 132-3 

whether capital or revenue expenditure, 403 
assessable as capital gains 133 430 
paid for tenancies or holdings 21 
See also insurance 
PREROGATIVE WRITS 

See WRITS OllDEKS AND directions 
PREVIOUS YEAR 

meaning definition and determination of 16-7 57-61 
may be different for each separate source of income 58-9 
power of the Central Board of Revenue to determine 59-CO 
of partner 61 

in respect of insurance business 874 
in respect of undisclosed profits 556 
m respect of newly set up business C0-1 
commences on the date of setting up of new business 61 330 
ends with or within the preceding financial year 59 
tax is on income of 58 66 70 
exceptions 610-1 617 
each is separate self contained penod, 71-2 
meaning of in s 25 617-8 621-2 
residence during fixes liability to charge 163 245 

See also allowances and deductions (business) business 
PRINCIPAL OFFICER 
meaning of 17 61 

as the person responsible for paying 515 521 

duty of to supply information regarding dividends 529 793-4 

to furnish certificates with dividends to shareholders 530 793 
to file annual return showing salaries paid or due 531 
service of notice on of an association 637 665 830 
PRINCIPAL PLACE OF BUSINESS 

is the place from which business is directed and controlled 833 
is the place of assessment 551 832-3 
to be mentioned in return of income 631 833 
PRIORITY OF TAX DUES 

Government has priority over unsecured creditors 772-4 
priority in insolvency 772-4 

in Liquidation 527 772—4 
PRIVATE SOURCES OF INFORMATION 
assessment based on 549 551-2 

PRIVY PURSE 

of Rulers exempt from tax 9 243 
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PROFESSION 

meaning of and distinguished from business vocation or occupation 237 320-1 
profits and gams of classified under s. 6, 268 

t&xablo under s. 10 317—27 
distinguished from salaries 273-4,322 
company may carry on 320 
placo of set-up of, 189-91 
casual receipts in, 237 320 
voluntary payments in 79-SO 23S-42 320 
and business where assesseo carries on both 322-4 G97-8 

discontinuance of, G24 751-2 See also discontinuance OF professional practice 
compensation for restraint on exerciso of whether income or capital 114-5 

cancellation or wrongful termination of a contract made m the exercise 
of is income, 121-3 

Su also BUSINESS DISCONTINUANCE OF PROFESSIONAL PRACTICE 

PROFESSIONAL ASSOCLVTIONS 
are not chanty, 210-7 

liable to tax in respect of remuneration related to spocifio service 1 * 77 419-20 
subscriptions to whether allowable as deduction 2S2-3 3S0 
price of purchases by a member from, whether allowable as deduction 3S6 
burden of proof 380 

PROFITS 

Set INCOME PROFITS AND GAINS PAYMENTS OUT OF PROFITS 

PROHIBITION (WRIT OF) 

Court will not interfere by with LT 0’s jurisdiction to act under a 34 711-2 860 
to restrain LT O from taking proceedings under s. 34 after limitation has expired, 712 
to restrain authorities from recovering tax 764 

to prohibit Income tax authorities from acting in excess of their junsdiction 865 
to prohibit an officer within its jurisdiction from obeying unlawful directions of another 
authority 865 

issue of not affected by a. 07 8CC-7 
despite existence of alternative remedy SCO 
Stc also WRITS ORDERS AND DIRECTIONS 

PROMOTERS OF COMPANY 
business earned on by 317-8 
PROPERTY 

meaning of in s. 4<3)(») 199 

ms. 42 199 740-1 

terminable by efflux of time or by notice 199 
insurance 128 
PROPERTY (S. 9) 

income from classified under s. 6 266 
income from house property assessable under s. 9 291-305 
no earned income relief in respect of income from 45 
tax on bona fide annual value of 292-4 

meaning of bona fide annual value 292-4 303-4 
where actual rent is higher 267 294 
in occupation of owner 303 
unoccupied residential house, 303 
in occupation of tenant 303-4 

occupied for purpose of owner s business, profession or vocation 295 
situate abroad 292 
owner meaning of 297-9 

self acquired and ancestral property, 298 
impartible estate 298-9 304 
owner of building may be lessee of the land, 298 
mortgagor chargeable as owner 297 

trustee, beneficiary Official Assignee and Receiver as owner 297 
individual assessment on each co owner 69 304 
block of fiats held on ownership basis 304 

flat allotted or leased to member of Housing Co-operative Society 304 

title to ownership in dispute 82 299 

held oa business asset 267-8 295-6 334-5 346-7 

house-owning is not trade or business, 295-6 
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PROPERTY —CoiUJ 

licence fees recovered for granting licences lo othrn to come upon the owner#, 200 
composito rent lor prcmuc* and furniture, Ktricu or other right* 200-7 430-1 
pcrraiMiblo deduction* and allowance*— 
repairs 200 

in*uranco premium* 200 

mortgage capital charge or annual charge, 94 209-301 

ground rent* 301 

interest on borrowed capital 301 

land revenue 302 

collection charge*, 302 

vacancies 302 

municipal taxes, 301-2, 303-1 

annual chargo or interest payablo abroad when not allowable a* deduction 301 747 8 
Uxo* lovicd by Govt. cannot bo deducted, 301-2 303-1 
losa under thi* head, 302-3 

irrocovcrablo rents exemption of and other exemption*, 301-3 
transfer of whether attract* capital gains tax, 411-2 
reference to Court 30o 

income from xamindari or Tacant plot* of land chargeable under • 12 292 

PROSECUTION 

for offences under *s Cl 52 and 51 <93-5 709 
under Llio Indian lcnal Code, 791-5 

conviction under *.51 only in case of failure without reasonable causo 793 

for failure to furnish or for furnishing faUo return o34 ^39 011 793—4 

so\enty of sentence 793 793 

penalty distinguished from fine in 701 

by magistrate 79o 

jurisdiction of Court in caso of, 705 

in caso of disclosure of information by a public servant 708-800 

record of proceedings under * 51 s u2ors o3 whether confidential 709 

Inspecting Assistant Commissioner s pow cr to compound oflcnccs under s 51 or s 5- 79o-6 

penalty exclude# liability to 003-4 794 

under s 51 or s. 62 must be at the instance of Inspecting Assistant Commissioner 79o 
under a 64 must bo with the previous sanction of tho Commissioner 799 
no appeal or reference from order sanctioning 790 

docs not ho against any Govt Officer for any thing in good faith dono under tho Act S03 Soil 
PROTECTIVE ASSESSMENT 672 772 
PROVIDENT FUND 

payments to employee from 280-1 

employer a contributions and interest thereon chargeable under s 7 280 
contributions to to which Provident Funds Act 1925 applies, exempt from income-tax 
but liable to super tar 477 478 
but included m total mcome 477, 480-7 
definition of recognised 809 
special provisions relating to recognised 809-17 
definitions 809 

according and withdrawal of recognition by Commissioner 809-10 
appeal to Central Board of Revenue 810 
conditions to be satisfied by recognised 810-2 

Commissioner s power to relax restrictions of employer s contributions m certain cases 
812-3 

annual contributions of employers and interest when deemed to be mcome received 813 
exemption from income-tax of employee s contributions to recognised 478-9 813-4 
but not from super tax 806 

exemption of accumulated balance due to an employee from mcome tax and super tar 
806 810 814 

deduction at source of tax payable on accumulated balances due 806 815 
accounts of recognised 815 

treatment of balances in newly recognised 815-6 
provisions relating to rules 817 

no application of Chapter IX A to any to which the Provident Funds Act 1925 applies 817 
exemption of mcome of recognised 222 243 288 

of mcome from securities held by to which Provident Funds Act 192o applies 
222 243 288 
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PROVIDENT FUND— Contd 

employ er 6 contributions to w hether allowable as deduction, 401, 417-8 816-7 
transferred by employer to trustee 418 816-7 

PROVIDENT FUNDS ACT, 1923 222 243, 288, 476 478, 817 
PROVISIONAL ASSESSMENT 

in advance of regular assessment 592 
m respect of assessment y ears prior to 1949 592 
after remand, 692 
no right of appeal against 692 
in ease of partner of a firm 591-2 
of registered firm 592 
refund of tax paid towards 592 
form of a notice of demand for 665 
PROVISO 

construction of 4 601 
PUBLIC 

meaning of 584-5 
PUBLIC SERVANT 

defined 18 

disclosure of information by 798-800 
meaning in s 54 801 
whether police officer « under s. 54, 801 
PUGUEE 

whether taxable as income 81 
•PURPOSE OF BUSINESS 342-3 371 
QUASI-JUDICIAL 

inquiry m assessment proceedings 548-vO See aUo assessment 

powers and functions —power to take evidence on oath to compel production of documents 
to issue commission for examination of witnesses otc 719-20 

QULSTIONS OF LAW AND OF PACT 
See reference to court 
RACING AND BETTING 

receipts from whether taxable 237-8 
RAILWAYS 

depreciation allowance granted to 348 

costs of promoting Bill ui 1 at Lament for construction of now 410-1 
rebate in freight from railway company a trading receipt, 307 
RATI 

See rates or tax tax 
RATES OP TAN 

prescribed by P maaco Act 58 GO 

in c&so of delay m passing P mance Vet CO 803 

must bo related to tho total in coma of tho accounting year CO 

on capital gains 442 *>07-8 310 

relevant in respect of relief granted under «. 43D 790-1 
computation of profits at fiat rate 37 4GO-I 499 **>4-5 *>04 
RAW MATP HI VL 

expenditure to obtain 403 406-7 
RE ISON TO BtLlLVP 
meaning of 111 « 34 t,J 3-700 
REBVTP 

m respect of business cxjcnditure a trading receipt. 307 
not to bo taken into Account in greasing up dividend 493 
where company haling enjoyed, subsequently declare* dividends 717 
R1CEIPT OP INCOME 

actual and constructive l*>4-0 

Adjustment of crv>**-claim* 154 
tronsoiitai of money ejected ly book entile*, lot 
deemed to l* received ; statutory receipt. 1.4-4 l-«6 

6U 
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RECEIPT OP INCOME —Conld 

rebate in respect of business expenditure whether 367 

in case of annual accretion to the balance at the credit of an employee participating in a 
recognised provident fund 813 

magnitude of immaterial in deciding whether capital or income 96 
treatment of in accounts immaterial in deciding whether capital or income 96 
unimportance of place of 156-7 1 

first receipt income cannot be received twice 157-8 

first receipt by agent outside India and subsequent transmission of money to India lo7-8 

meaning of receiving in s 4(3) 195 

one cannot receive an amount from oneself 157 

entry in balance sheet does not amount to 191-2 

mere entry in accounts under mercantile sj stem does not amount to lo6,160 
mere signing of receipts in India is not conclusive proof of in India 158 
profits computed on basis of 444-8 

when and where is income received date and place of receipt 160-2 
where only a part of sale proceeds are received in India 160 183 ‘ 
where part of price is unpaid 162 
where there is a single transaction 34 71-2 162 451 
is not sole test of taxability 158-9 444-S 

difference between English and Indian law 159 
tax free 81 424-5 779 See also tax free income 
charge on accrual or receipt basis 153 158-9 444-8 

distinction between income received and income accruing or arising 163-4 
assessed s refraining from exercising his right to receive income 158-9 277 
reference to Court 162 1 

See also casual and non recurbino receipts foreign income income profits 

AND GAINS TAX FREE INCOME 

RECEIPTS 

for money paid or recovered under the Act 828 

mere signing of m India is not conclusive proof of receipt of income in India 158 
tax free 81 424-5 779 Set also tax free income 
See also receipt of income tax free income 
RECEIVER 

appointed by Court assessment on 723 729 730 
when said to be appointed by the Court 730 

taxable m the like manner and to the same amount as each beneficiaiy 731 
capital gams made by on sale of assets of dissolved firm whether exempt from capital 
gains tax 439-40 

appointment of does not constitute succession to business 627 
cannot be assessed for income of a year prior to his appointment 730 
as owner 297 

claim for refund by 778 791 
service of notice or requisition on 830 
See also trustee 

RECOGNISED PROVIDENT FUND 

Set PROVIDENT FUND 

RECOUPMENT 

of loss or expenditure 412-3 431 
RECOVERY OF FOREIGN TAX 
See ioreion tax 

RECOVERY OF PENALTY 767-8 776 
See also recovery of tax 

RECOVER! OF TAX 

commencement of proceedings 66o 774 
inodes and time of 767—75 __ 

arrears of tax recoverable as if arrears of land revenue 768-9 
s 46(2) is intro rirer 769 

powers of Civil Court under Code of Civil Procedure 7C9-"0 
of arrears of municipal tax or local rate 770 

tax u hich had become due pnor to Independence 8 
by a State Govt. "70 

recovery as of arrears of municipal tax or local rate 770 
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RECOVEPY OF TAX —Contd 

collection from persona who owe money to assessee 770-1 
deduction from salary, 770 

mode3 provided by b 46 are neither exhaustive nor mutually exclusive 768 771-2 
may be pursued concurrently, 768, 771-2 
under protective or alternate assessment 572 772 
suit by Indian or foreign Government 743 771 772 

application to Court for payment out of moneys lying with Court or Receiver 771 
pendency of appeal does not operate as stay of recovery proceedings 670 763-4 777 
of reference does not operate as stay 838-9 858-9 • 

limitation 569 743 774-5 

levy and collection of tax imposed by State laws 892-3 

m respect of foreign income which cannot be remitted to India 173 764 

reciprocal arrangements between India and Pakistan for, 775 

in case of insolvency or liquidation of company 772—4 

priority of Govt in respect of 772-4 See also priority or TAX dues 

m case of a non resident 743 774-5 See also non resident 

writ of Prohibition 764 769 775 

writ of Mandamus 763-4 771 775 

order under s 45 of the Specifio Relief Act 763-4 

See also deduction at source dibect levy non resident priority op tax 
DUES 

RECTIFICATION 

of mistake under s 35 715-8 

by IT 0 A A C Commissioner and Appellate Tribunal 684 715 
mistake must be apparent from the record 715-6 

on resulting m reduction of assessment no fresh notice of demand to be served 716 
on resulting in enhancement of assessment fresh notice of demand to be served 716-7 
excess tax to be refunded on 716 

assessee must be given reasonable opportunity of being heard 717 
cases deemed to be cases of rectification of mistake 717 
no appeal lies from order of 668 680 717-8 
no reference to Court m respect of 717-8 839 
limitation 717 

for cases deemed to be cases of 710 717 ' 

order of does not affect the period of limitation 684 718 843 
appeal and reference to Court 717-8 
s 34 and s 35 are not mutually exclusive 711 

REFERENCE TO COURT 838-59 
lies to High Court 838 

High Courts to which references lie from different parts of India 838 
at the instance of the assessee or Commissioner 838 
Tribunal has to state the case and formulate questions of law 838 
High Court s jurisdiction is advisory 840 
strict compliance with s 06 required 840 

only m respect of order of Tribunal passed in appeal under s 33(4) 683 838 839-40 
but not order passed in revision bj Commissioner under s 33A 688 
nor Tribunal s order of rectification under s 3o 717-8 830 
nor order sanctioning prosecution 79G 

lies from order of Tribunal passed in appeal which was irregular or incompetent 672 839 
dismissing an appeal as time barred 672 840 
second reference in the same case 840 

only on questions of law arising out of Tribunal 8 order 838 847-50 850-1 
Tribunal is final fact-finding authority 8o0 
scope of e. 66 838-9 
rules dealing with applications for 839 
Questions of law and fact- 
question of construction 849 
misdirection in law S49 
no evidence 847-8 

decision based on conjectures suspicions or partly inadmissible material, 5uS 843 
question of degree 849 

inference of law fact or mixed law and fact 849-^0 
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REFERENCE TO COURT— Contd 

adventure in the nature of trade 35 142 242-3 
agricultural income 29-30 
appeal whether lies 072 679 
bad debts 366 

best judgment assessment 564 
cancellation of 65S 

business whether earned on or not 35 242 327 

businesses whether separate or branches of same business 35 327 607 

business connection 745-6 

charitable trust 220-1 

concealment of income 664 

discontinuance of business 630 

expenditure whether capital or revenue 412 

whether wholly and exclusively for purpose of business 389-90 
income escaping assessment 711 
from property 305 

whether individual s or joint family s 57 
I T O s failure to exercise judgment under proviso to s 13 461-2 
liability to be treated as agent of non resident 750 
membership of Hindu undivided family 470 
method of accounting and I T O s basis of computation 461-2 
order under s 23A 590-1 
partition of jo nt Hindu family 641 
partnership 61 655-6 
penalty quantum of 664 
place of accrual of income 172 
of receipt of income 162 
of assessment 835-6 

reasonable opportunity given to produce accounts or other evidence 540 558 

receipt whether uiccme cr capits/ 107 142 

registration of firm 655-6 

remittance of foreign income 186-7 

residence 253 255 

succession to business 630 

unreliability of accounts 558-9 

I T O s estimate of income 558 
undisclosed profits 658-9 
cash credits 558-9 
whether transaction is benami 558 
validity of notice calling for return of income 536 
Application to Tribunal under s 66(1} 840-4 
to state a case and refer it to High Court 840-1 
prescribed form for 841 
fee of Rs 100 838 841 

refund of fee on withdrawal of application 841-2 
no refund of fee m case of rejection of os time barred 843 
limitation penod 839 842-4 
no power to condone delay 839 842-3 
dismissed by Tribunal as time barred 838 842-3 847 
Application to Court under 3 66(2) 844-7 

to require Tribunal to state a case or refer additional questions S38 844-5 

procedure 846 

framing of questions 846 

nature of questions w bich Tn6unal can be required to refer 845 
questions not raised in reference apphcation to Tribunal 845-6 
limitation 839 846-7 867 -8 
costa of 846 

no writ or order under Art. 220 of the Constitution or under s 4o of tho Specific Relief 
Act 847 

appeal to Supreme Court 847 S62 
Statement of the case 8S1-4 

must set out fully and precisely material facta 8ol-3 
opinion of Tribunal »ot required 8 j 3 
form of questions 8v>3 
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REFERENCE TO COURT—Conhf 

incomplete sending the case back to Tribunal 838 8o0 853-4 855 
liberty to Tribunal to take further evidence 8.4 
Hearing of reference, 834-9 

by a Bench of at least two Judges 860 

validity of order which directed Tribunal to state a case cannot be questioned 854 
new point or plea 855 

Court can answer only questions actually referred to it 855-6 

but not bound to answer all questions referred 854 S56-7 
academic unnecessary or irrelevant questions 854 856-7 
incompetent reference, 839-40 857 
refraining questions 855-6 
costs of reference 838 857-8 

fee of Rs 100 is part of 841 858 
drawing up of decree 858 

disposal of case conformably to High Court a decision 838 858 

stay of recovery proceedings pending disposal of reference 838-9 858-9 

refund of tax as the result of Court s decision on reference 777-8 780 838-9 8oS-9 

writ order or direction under Art 226 of the Constitution to compel payment of refund 
850 

review of Court s judgment 859 

appeal to Supremo Court from judgment on or order directing Tribunal to state a case or 
refusing to issue such direction 847 859 860-2 
death of assossee pending 855 
absence at the hearing of 855 
withdrawal of 855 

limitation for applications under s 66 839 842-4 846-7 867-8 
under s 60A 862 

limitation in respect of an order passed on under a 66 or s 66A 709-10 
REFUND 

of excess tax paid 777-81 

as the result of assessment being reduced in appeal 777 780 

as the result of Court s decision on reference 777-8 780 838-9 8o8~9 

rules regarding application for 778 

State in the Union of India cannot claim refund under a 48 778-9 

foreign State cannot claim refund under a. 48 778-9 

cannot amount to revision review or modification of assessment 778 

persons entitled to claim 778 

on dividends 38 472 493 779-80 

on tax free income 779 

of excess tax upon rectification 716-7 

paid towards provisional assessment 592 
paid by way of advance payment of tax 527 
other cases m which refund may be claimed 278 289 49 770-SO 
where a company purchases its own debentures 779 
claim by representative of deceased or disabled person 612 778 791 
conditional order of 780 
postponement of 7S0 

power to set oil amount of against tax interest or penalty remaining payable 7”8 791 
set off of excessive relief against 788-9 
formula for regulating refund on dividends 7S7 

not allowed to shareholder on account of super tax paid by company 493 807 
of fee on withdrawal of application under proviso to s 68(1) 841-2 
suit for 7bO-l 
limitation 780-1 792 
appeal against refusal to allow 780 
vmt under Art. 228 of the Constitution to compel, 781, Su9 
rectification of order of See HEcnncATrov 
See also REcnncanox 
REGISTERED FIRM 
defined 13 

unit of assessment for purposes of income-tax but not for super tax so7 
did*, rcnce between unugistered and 46 61-2 67 471 «33 4h*-7 002-3 647 
income-tax (not super tax) payable by 02 472 602 614 647 Gb3 
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REGISTERED FIRM —Contd 

assessment on individual partners 46 62 67 322,471 638 665-7" 602 647 670 

deductions allowable to partner from his share of profits of registered firm 328 667 
computation of income of is the basis of assessment on individual partners 567 
rectification of partner s completed assessment after assessment on firm 567 717 
direct assessment on partner without assessment on firm 62 67 567 
non resident partner 62 668 
apportionment between partners 568 
share of profits of an active partner in regarded as earned income 46 
share of profits of a dormant partner in not regarded as earned income 46 
assessment m case of change in partnership personnel 644 

amount of deduction cannot be multiplied by the number of partners in case of 566 
where a partner is only benamidar or name lender 566-7 

ostensible partner s share of firm s income may be included in total income of beneficial 
owner of the share 566 

set off and carry forward of loss incurred by 322 323 487-8, 566 602-3 

of loss by a partner in bis individual business 603 
partner a right to set off and cany forward his share of firm s loss against his other income 
322 323 487-8 666 602-3 
penalty on 662-3 

appeal against assessment or apportionment of income of 568 670 

See also dissolution of firm partner partnership registration of firm 

UNREGISTERED FIRM 


REGISTRATION OF FIRM 

affects assessment procedure 565 647 

a firm can trade without bemg registered under this Act 647 
requisite conditions 647-52 
requirements prescribed by the Rules 647-8 
application for should be signed bv all partners personal!} 647-8 
need not be signed by sub partner 648 

should disclose apportionment of firm s profits among individual partners 
648 


instrument of partnership 648-50 

must specify individual shares of partners 650-1 
need not specify shares of sub partners 651 
whether fresh instrument necessary after death of partner 649 
must be one which relates to the accounting } ear 649 
executed after end of accounting year 649-50 
where defect corrected by subsequent partnership deed 650-1 
refused where partnership is invalid 653 
validity of partnership 47-51 653 
where partnership is sham 651-2 

evidence not mere suspicion that partnership is sham 652 
sub partnership is entitled to 6^3 

joint family business converted into partnership business ol 637-8 652-3 
cannot be refused merely because profits are allowed to accumulate in firm 651 
does not operate as estoppel 654-5 

IT O not bound to apportion firm a profits among partners according to shares specified 
in partnership deed 654 

under Partnership Act would not avail for purposes of this Act 647 
renewal of b54 

refusal for 559 647 „ 

whether order of can be challenged by a petition, to the High Court by way ot a writ 
5-6 S66 

cancellation of 534 5«/9, 654 677 704 

A.AC a power to cancel in appeal against assessment order 677 

Commissioner a pou er of cancellation of 689 690 

burden of proof 557 6o5 

penalty 655 

prosecution G5 g 793-5 

appeal and suit o69 6o7 „ , . _ 

AAC cannot direct LT O to register tho firm after obtaining signature of partner on 


appbcation for 677 

AAC s power to permit firm to apply to LT O for pending appeal 6S0 
reference to Court 6^5-0 

record of proceedings under a. 20A whether confidential .1)9 
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REGULAR ALLOWANCES 
See ALLOWANCE 
RE HEARING 

when an authority 1a succeeded by another during pendency of proceedings 263, 710 

RELIGIOUS PURPOSES 

Sea CHARY!ABLK OR REUOIOUS PCRI0SE3 

RELINQUISHMENT 

of capital asset attracts capital gains tax 439-40 

REMAND 

made by A A C 675 

power of should be exercised on judicial principles, 681 
order of not appealable 675 
invalid order of 681 
report from IT O on 675 
provisional assessment after 692 
REMISSION OF DEBT 

whether income 82-3 412-3 431 
REMITTANCE 

to wife by non resident husband 173 194 
REMITTANCE OF FOREIGN INCOME 175-187 
applicability to residents 170 
may be in any form 180 
conditions of chargeabdity 176-85 
profits accrued abroad 179 
out of foreign income not capital 176-81 
presumptions 176-9 
income accrued to assesses 176 181-2 
accrual after April 1 1933 176 182 
accrual before beginning of accounting jear 176 182 
received in or brought into India 170 182-4 
receipt in India by assessee 176 184-6 
lessening of assessee s liability in India is not 182 
out of borrowed monojs 180 
income capitalised before remittance 181 764 
income remaining invested outside India 184 
money as banker s stock in trade whether 179-80 
dospatch of stock in trade whether 179-80 

nature of not conclusively determined b> entries m assessee a accounts 178 
taxable unders 12 423 
exemption from tax in respect of 185-6 191 
merged territories and Part R States 176 184 193 S90-1 
reference to Court 186-7 
REMUNERATION 

paid to partners whether allowable as deduction 341,417 

directors and emploj ee« whether allowable as deduction 374, 381-3, 383—4 401, 
403 418 

Shebait of a trust of agricultural land whether agricultural income 28 
exccssi\o 382 333-4 403 418 431 
of certain employees exempt from tax 243 

paid to director under a special contract of employment taxable under s 7 272 422-3 
of director taxable under a 12 272 422 
for past services 119 

See also kemuikratiox ox writers 
REMUNERATION Oh WRITERS 

whether income or capital 137-3 423-4 
royalties or copyright fees 137-8 432-3 
See also copyruiut 

RENEWAL 

distinguished from repair 343-4 
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RENT 

distinguished from premium 338 403 
allowance for 337-0 387 

only in respect of premises in which business is earned on 339 
share of profits as 333 
fixed 338 
abated 338 

arrears of fallen due before assignment of lease 338 

cost of improvements as, 33S 

premium for premises taken on leaso as 338 

irrecoverable exemption in respect of 304 

valuo of rent free quarters included in salaries 46 84 279 

See also agricultural income ground bent property (s 9) 

RE OPENING OF ASSESSMENT 
in insolvency or liquidation 772 

See also additional assessment income escaping assessment ob underassessed 
REPAIRS 

allowance in respect of 299 339 343-5 373 388 408-9 
allowable only in the year in which expense is actually incurred 40S 
distinguished from renewal 343-4 
current and accumulated 343-5 373 408-9 

necessary at time of purchase to render the subject of purchase serviceable 409 
partial allowance in respect of 415-6 

REPETITION OF TRANSACTION 

indication of trade but not infallible test 32 104 235 
REPRESENTATIVE 

appearance by authorised before the Appellate Tribunal or any Income tax authonty 
827-8 

liable just as owner and charterer of a ship 776 
REPRESENTATIVE OF DECEASED PERSON 

failure to bring on record in case of death pending reference proceedings 855 
return of income of deceased person by 538 612-3 
is an assessee 30 723 

service of notice on where there are more than one 013 
assessment on — 

in respect of mcome of the deceased 612—4 

of representative 8 income from the estate 614-5 729-30 
of specific and residuaiy legacies 614-5 729 
carrying on business 34 614-5 

executor s costs and expenses and payments to beneficiaries 93 388 614 
apportionment of mcome up to the date of death 499 614 
additional assessment on under s 34 612-3 704 
penalty proceedings against 613 661 768 
claim for refund by 612 778 791 

capital gains made by administrator on sale of testator s assets whether exempt from 
capital gams tax 439—40 
REQUISITION 

See service ov requisition 
RES JUDICATA 

principle does not apply to mcome tax proceedings and assessments 570-2 634-5 
Department can re open a question previously decided if fresh facts come to light 571 
if earlier decision had been rendered without 
taking into consideration material evidence 671 
whether Department bound to treat accounts of a continuing business m a consistent 
manner 571 

admissions made by assessee m previous assessment proceedings 571 
decisions of Court on reference *<71-2 

findings given in assessment proceedings cannot operate as in penalty proceedings 663 
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RESIDENCE 

provides territorial connection or nexus 8 
chargoabihty vanes with 1S1 152 

during the accounting year fixes liability to cbargo 163 245 
assessment on residents who are ordinanly resident 151-2 102-87 

on residents who are not ordinanly resident, 151-2 188-91 
on non residents 151-2 187 
resident but not ordinarily resident, 188-9 253-5 

only an individual and Hindu undivided family can be 188-9 254 
company firm and other association of persons cannot be, 255 
tests of 244-53 

individual tests of residence for 243-7 
may bo resident in two countries 246 
stay for an aggregate penod of 182 days 246 
maintains a dwelling place 246-7 

newcomers to India 247 
occasional or casual visit 247 
company tests of residence for 250-2 

may be resident though its entire trading operations are carried on abroad 251 
place where company is registered is not conclusn o of residence 251 
do facto control and management of company s affairs 2o0-2 
alternative test of accrual of profits 252 

residential status of company may change from year to 5 ear 252 
difference between English and Indian law 2»0 
Hindu undivided family tests of residence tor 248-50 
firm tests of residence for 248-50 

control and management meaning of 248-50 
de facto control and management of business 249-50 
association of persons tests of residence for 248-50 
in Pakistan for penod pnor to partition 254 
question of must be determined with reference to each year 245 
does not affect rate of tax in respect of a company 508 
burden of proof 252-3 
reference to Court 253 255 

See also assessment non resident not ordinarily resident ordinart resi 

DENCE 

RESIDENT 

See residence 

RESIDENTIAL QUARTERS 
rent free 46 84, 279 

let out by employer to employees 295 388 
RESIDUARY LEGACY 

income from taxable as legatee a income only after estate is fully administered 616 729-30 
RETROSPECTIVE LEGISLATION, 7, 72 716 
RETURN OP INCOME 

to be furnished by every asscssee 533-42 

must Bhow the principal place of business 533 833 

is a pubhc document 802 

return of loss intended to be earned forward 638-9 600 609 
Rules and procedure 537-8 

notice calling for is the first step in assessment proceedings 633 

in case of departure from taxable territories 611 
in case of deceased person 612-3 
two types of notice—public and individual 633-4 
consequences of non compliance with 534 5G0-1 011,601 702 703 
individual notice may be issued at any time in course o! assessment year «33-4,702 

whether condition precedent to best judgment assessment or levy of 
penalty on failure to furnish return 535 560-1,661 
validity of notice calling for o34 533-7 702 “O0-6 830 
is a question of law 536 
service of notice calling for o37 830 

issue or receipt of notice calling for is not the foundation of IT O s jurisdiction to make 
assessment 536-7 

where company is in liquidation liquidator to furnish 638 731 
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RETURN OF INCOME—Confei 

in case of occasional shipping 7u3 
of deceased person 538 612-3 
filed out of time 539 
IT 0 may extend date for, 534 
revised 539 

correct and complete 544 545 
incomplete 546 560 794 
invalid „38 500-1 

must be signed by individual personally, 538 540 500 

mere filing of is not tantamount to admission that the person filing is liable to assessment 
609 

upon failure to furnish best ludgment assessment under s 23(4) 534 635 638 639 544 
./GO-1 011 013 Oofl 
assessment under s 34 „39 013 702 
penalty 534 539 011 001 

criminal liability for failure to furnish or furnishing false 534 639 611 793-4 
no limitation where failure to file 708 709-10 
REVENUE EXPENDITURE 

See ALLOWANCES AND DEDUCTIONS (BUSINESS) BUSINESS BUSINESS EXPEN DlTUBE 
(9 10(2)(XV)) CAPITAL AND REVENUE EXPENDITURE 
REVENUE RECOVERY ACT 1890 776 
REVIEW 

A A.C and Appellate Tribunal have no power to review 672 
limited power to review given to IT O under s 27 672 
High Court has no power to review its judgment on reference 859 
a mixed finding of fact and law is open to review by Court 849 
REVISION 

retrospective effect of provision for 7 

by Commissioner auo motu or on application by assessee (s 33A) 568 685-8 
Commissioner cannot pass under s 33A an order prejudicial to assessee 687-8 
limitation and other conditions for application of s 33A 6S6-8 709-10 
no notice to the assessee 686 

order under must have been passed by an authority subordinate to the Com 
missioner 6S6 

IT O is subordinate and A A C is deemed to be subordinate to the Commissioner 
262 686 

when order under is appealable 686-7 

when there is waiver of right of appeal to the Appellate Tribunal 686-7 
when order under is pending before A A.C 687 

is pending before Appellate Tribunal 687 
meaning of date of the order 687 

subject of an appeal to the Appellate Tribunal 687 
no reference to Court on order passed in revision by Commissioner under s 33A 688 
order under s 33A can be rectified by the Commissioner 715 
by Commissioner of orders prejudicial to Revenue (s 33B) 568 668 688-90 
reasonable opportunity of bemg heard is to be given to the assessee 690 
not m respect of reassessment made under s 34 690 
limitation fox exercise of power of under s 33B 690 
order under s 33B is appealable 690 

limitation in respect of an order in under s 33A or s 33B 709-10 
REVOCABLE 

meaning of 491-3 

power of revocation need not be absolute or unqualified 491 
settlements dispositions or transfers 488-90 493—1 
charitable trusts 197 201 491 
ROYALTIES 

patent whether income or capital 137-8 
copyright whether income or capital J37-8 

allocated over a period of years 432-3 
mining whether income or capital, 133-5 
taxable under s 12 423 

paid by licensee for right to remove soil 134 423 

lump sum received m commutation of whether income or capital 125-8 
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RUBBER 

cultivation of is agricultural purpose, 23 
RULERS 

of foreign States exempt from operation of Income tax Act 9 778-9 
privy purse of exempt from tax 9 243 

RULES 

power of Central Board of Revenue to make 823 

have the same force as the sections of the Art, 3 823 839 

power of Central Govt to make in respect of recognised provident funds 817 

SALAMI (PREMIUM) 

Set PBEiiiuit 

SALARIES 

classified under s 6 266 
taxable under s 7 270-83 
of servant of a foreign Govt 171 192 243 271 
of foreign technicians 243 
relationship of emploj er and emploj ee 271-4 
distinguished from professional income 273-4 322 
business profits 272-3 322 

income from office not amounting to emploj meat 272 
includes wages annuity pension or gratuity 46 271 275 

fees commission perquisites or profits 46 271 275 278-30 
payments from emploj cr or former employer 2S0-1 
payments from provident and other funds, 280-1 
valuo of rent-free quarters 46 84 279 
receipts from persons other than employer whether taxable as 274 
payments made after cessation of emploj ment 275-6 280 
lump sum paid in commutation of 276 

in commutation of pensions 12^-8 222 276 280 401 
voluntary payments testimonials and personal gifts 142 238-42 274 
application of 198 277 

taxablo although recipient has not full right to apply the remuneration as he likes 91 
compulsory deductions from 91 277-8 

deductions from payable by Govt 278 480-7 
voluntary forgoing of 277 
tax free 277,518 779 
taxable when due or paid 276 
advanced by way of loan 276 
fictional 277 

regarded as earned income 46 
place of accrual 171 192 
deduction of tax at source 278 515 

deduction from as a mode of recovering arrears of tax 770 
prosecution on failure of deduction from 793 
refund of excess of tax doducted at source from 278,779 
person responsible for paying 515 »21 
allowances or deductions 2S1-3 

expenses wholly and necessarily incurred m performance of duties _82-3 

special allowance for expenses 223 

telcphono charges 282-3 

boots and other publications up to Rs 500 281 

subscriptions to trade associations and professional societies 282-3 385-6 
cs.tett&mtnent allowance 281 
conveyance expenses 231-2 

residence free or at concessional rent provided by emploj er 279 
compensation for loss of emploj ment 116-21 280 419 
paid to partner 417 

paj able without India whether allowable as deduction to employer 416-7 430 
annual return by emploj er showing paid or due 531, 793-4 821 

relief in respect of paid m arrears or in advance, or gratuity terminal allowance etc. 

attracting a higher rate of tax 276 283 824 
exemption from tax 19S 243 2&3 
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SALES 

capital gains arising from of capital assets of approved superannuation funds, 820 
capital accretion and incomo arising from 09-107 

receipts from whether exempt as casual and non recurring receipts 224-30 
m tho assessco s ordinary lino of business 228-0 

outsido tho asstssto s ordinary lino of business 220-30 
Botno transactions m course of and some outsido trade 103 
acquisition with intention to re sell 104 231-0 

without intention to re sell 103 230-1 
single transaction 33-4, 101 162 277-30, 319 4„1 
of shares and securities 101-3 230 232 bee alto secliutieh shakes 
by landowner 103 
b> company, 105-0 
sale of whole concern 106-7 
in winding up 34-5 106-7 

to limited company consisting of vendors as shareholders 107 4oG 
at concessional pnee 107 4»6 
placo of accrual of business prods from lGo-7 
of capital assets attract capital gains tax 430-40 
bee also sec turn eh shakes 


SALT 

expenditure to obtain whether incomo or capital 403 406-7 
SCHEDULE TO THE ACT 

rules for computation of profits and gains of insurance business governed bv 52 77, 331 
410 420-1 SOO-SO 
SCHEDULED TRIBE 

donations for charitable purposes to 486-7 
income of member of exempt from tax 243 
SCIENTIFIC RESEARCH 
defined 3U-2 3t.fi 

revenue expenditure on allowable as deduction 360-7 
capital expenditure on allowable as deduction 367 

sum paid to an approved organisation university college or other institution to be used 
for allowable as deduction 36t>-7 
SCIENTIFIC RESEARCH ASSOCIATION 

exemption in respect of income of approved 243 366-7 
SEARCH 

IT O s power to search premises 541 720 

Warrant authorising police to enter Income tax office and seize documents whether legal 
801 

SECOND APPEAL 

lies in the case of ever} appealable order 680 


SECURITIES 

realisation of income by exchange or conversion of 85-6 
interest on taxable under s 8 284-9 
taxable under s 12 423 
exempted under s 4(3) 243 288 

under second and third provisoes to s 8 288 
under s 14(3) 288 474-5 
held as trading assets 267 284-5 
permissible deductions 286-8 _ 

collection charges 286 

interest on moneys borrowed for investment 287-8 
tax free 243 28„ 288 518 806 


exempt from tax but included in total income 283 486-7 
profits arising from sale of 101-3 230 23- 288 __ 

sold cum interest no apportionment of interest 140 28o-6 499 760 761—- 
sj stematio sales of cum interest 285-6 499 761-2 
sale of under agreement to buy back bond washing 760 761-2 
belonging to an impartible estate 288-9 
held in trust 288-9 
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SECURITIES —CorUd 

deduction of tax at source 288 516 518 
refund of excess tax deducted at source 289 779 

exemption of interest on held by Provident Funds to which the Provident Funds Act 
1925 applies 222 243,288 

by recognised Provident Funds 222, 243 288 
by chanties 199 288 

by certain co operative society 288 474-5 
by Notification under a 60 288 

depreciation of, 288, 330-1 See also depreciation in investments 
See also depreciation in investments interest on securities 
SEIZURE 

IT 0 8 power to seize books of accounts or other documents 720 
of documents covered by s 54 by police whether legal 801 
SELLING AGENCY 
commission 167 

may amount to business, 273 320-1 

SENTENCE 

seventy of, 793 795 
SERVICE OF NOTICE 

by A* 4.C before hearing an appeal, 641 669, 674 
by Appellate Tribunal before hearing an appeal 681 
modes of presenbed by s 03 828-31 
s 63 ib permissive and not exhaustive 537 *30-1 
by post should be by registered post 537, 828-9 
otherwise than by post 829-30 

qb if it were a Court summons under the Code of Civil Procedure 537 828-31 
need not be personal 537 829-30 
waiver of irregularity in 830 

on any partner of a firm manager or any adult male member of a joint family, or principal 
officer of an association 537 6C5 830 
on an alien 637 829 

where there are more legal representatives than one 613 
calling for return of income, 637 611 
of demand 665 
limitation 69S 707-8 709-10 
SERVICE OF REQUISITION 

modes of preBcnbod by ■ 03 828-Jl 
See also service of notice 
SET OFF AND CARRY FORWARD OF LOSS 

set off of loss against profits from same source— deduction 328-30 597 
against profits under same head 2G7 322-1 697-8 
agamst profits under another head £67 324 598 
carry forward and set off of loss against business profits in a subsequent } ear 324 50S-G00 
return of loss intended to bo earned forward 539-9 600 609 
conditions go\enung carrj forward of loss 698-609 

the same business profession or vocation 322-4 599 OQ4-7 
continuance of business in which loss was incurred 323 336-7 370 599 601 004 
whether two or more businesses constitute different businesses or branches of same 
business 322-4 604-7 
test of inter connection and unity 605-7 
reference to Court 35 327 607 

carr} forward of unabsorbed depreciation allow once of past j ears. So 1-2 G07 
in speculative transactions 599 600-1 

where asscsaoo carries on both business and profession or several businesses, 267 322-4 
incurred bj firm 322 3-3 4S7-3 utiO 002-3 

bj a partner in his individual business 603 

set-off and carry forward of a partner a share m firm s loss 322 323 4S7-8 „6C G02-3 
available onlj to person who has suffered the loss, o9 J 607-8 646 

unabsorbed loss becomes capital lo*a when business changes hands or when it is discontinued 
352 603 640 

b> successor in business, o 90 G07-8 646 
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SET OFF AND CARRY TORWARD OF LOSS —Contd 

new company on amalgamation cannot carry forward and set off losses incurred by old 
companies 608 

capital losses te losses falling under tho head Capital gams 439 442 598 599 608-9 
order notify mg amount of loss 609 
incurred in Part B States, 474 601-2 

time limit as regards the number of years for which a loss can be earned forward 599 
loss must have been incurred in or after tho assessee s previous year for the assessment for 
the j ear 1939-40 599 

appeal agamst amount of loss computed bj IT O 609 6G6 

SETTLEMENT DISPOSITION AND TRANSFER 

definition of as including trust covenant agreement or arrangement 493-4 
mcome arismg under deemed to be income of settlor 94 488-96 502-5 757-8 760 
settlor assessed where a resulting trust in his favour 154 488-9 504-5 733 
scope and effect of s 16{l)(e) read with the provisoes 490 
when trust comes to an end 491 
revocable 491-3 

power of revocation need not be absolute or unqualified 491 
re transfer of mcome or assets to settlor or right to reassume power 491-3 
power of re transfer or re assuming control may be contingent 493 
time tests of irrevocability 494 
revocable charitable trusts 197 201 491 
direct or indirect benefit to settlor 494-** 
illusory or negligible benefit 495 
settlement by husband upon wife 494-5 

whether the third proviso to 8 16(l)(e) enures to the assessee s benefit m cases of mere 
application of income 49o-6 

transfer of assets to or for the benefit of wife or minor child 602-5 
constitutional validity 503-4 
whether individual includes females 504 
adequate consideration 504 

transfer of assets to or for the benefit of an illegitimate child 504 
purchase of property m name of wife 503 
after minor child attains majority 504 
mutual transfers „05 

incomplete or ineffective transfers trusts or dispositions 154 488-9 604-5 733 
benami transactions 489 504-5 553-4 See also benami transactions 
sham or fictitious transfer 627 

capital gains arismg from transfer of capital assets of approved superannuation funds 
exempt from income tax 820 

assignment of patent and copyright attracts capital gams tax 138 
transfer of capital asset attracts capital gams tax 439—10 

agricultural land exempt from capital gams tax 35 
compulsory acquisition by Govt constitutes transfer within the meaning of 
s 12B 439 

lease of mines or land constitutes transfer within tho meaning of s I2B 133 439 
computation of capital gam on distribution of capital assets under deed of gift transfer or 
irrevocable trust 441 

sub sections (3) and (l)(c) of a 16 are not mutually exclusive 505 
See also benami transactions disposition or propebtt 


SHAREHOLDER 
who is .jOO 519 

double taxation relief granted to company deemed to be granted to 788-9 

sale to limited company consisting of vendors as 107 4u6 

loans to taxable as dividend 44 425-7 687 

interest paid to whether allowable as deduction 340 

company does not pay tax on behalf of 37-8 497 779 

income tax (not super tax) paid by company deemed to be paid by 38 39 472 497 498 
500 779-80 786-7 80o-6 . . . . . , . 

agricultural mcome tax levied by State Govt and paid by company deemed to oa 
paid by 787 

credit to for mcome tax paid by company 472 497 499 518-9 779-80 
liable to super tax on dividend 38 39 497 498 779-80 786 80o-6 
motive of irrelevant in distribution of dividend 39 
liability of not affected by non observance of formalities by company 39 
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SHAREHOLDER —Coiild 

dividend taxable in the hands of registered 500 

amount equivalent to dividend received by person who is not registered 500 519 
contango transactions o00 
entitled to claim refund 38 472 498, 779-80 

no refund allowed to, on account of super tax paid by company, 497-S 807 
certificate paid by company to receiving dividends 530 793 
illustration of combined effect of a 16(2) a 49B and s 49C 788-9 

computation of income in an assessment on when deemed to bo a rectification of mistake, 
717 

Sec also company dividend 
SHARES 

profits arising on sale of 79 100 101-3 230, 232 

acquisition of with intention of obtaining managing agency or directorship 102 
allotment of, at face value when market rate is higher 84 275 
issue of is not a trading transaction 140 

amount obtained by company on issue or forfeiture of is capital 140 

gifted by client to partner of a firm of accountants whether taxable 320 

interest on moneys borrowed to purchase, allowable as deduction 429 

sold cum dividend 140 499 760 761-2 

systematic 6alos of cum dividend 499 7612 

sale of under agreement to buy back bond washing 760,761-2 

situs of 193 

depreciation of 330-1 Sec alto depreciation in investments 

dealing m stocks and, and dealing in sewing machines whether constitute one and the same 
business 605 

See also bonus shares depreciation in investments 
SHEBA1T 

is the manager and not tho guardian of deity 726 

remuneration paid to of a trust of agricultural land whether agricultural income 28 
SHELLS 

sum paid for exclusive right to oxcavate whether capital expense 403 406-7 
SHIPPING 

special provisions relating to certain classes of 753-4 
revenues from shipping dues 424 
See also occasional shippino 
SIGNATURE 

of the asseasce himself and not of his agent 538 546 560 647 
SILVER 

profit from purchase and sale of 100 230 
SINGLE TRANSACTION 

See ADVENTURE IN NATURE OP TRADE 

SLAB SYSTEM OF TAXATION 
does not apply to companies 37 
SOURCE 

meaning of 58-9 153 
SOURCE OF INCOME 
what is 5S-9 153 

is irrelevant for determining chargcabihty 153 

meaning of ins 42 740-1 

need not bo extant in assessment year 70-1 

is not conclusive on the question of place of accrual of income 169 

alienation or assignment of 90 

SOVEREIGN RULERS AND STVTES 

exempt from operation of Income tax \ct 9 778-9 
SPECIFIC LEG YCY 

incomo from taxable as legatee s income 614-o 729-30 
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SPECIFIC RELIEF ACT 

0r j!sD U D»EOTIONS t ®“ 0M ”“ “ °' OTK ’“ I <’ “» ™TS OUUB3 

SPECULATION 

not m the nature of trade 226-7 231-3 
profits of isolated 226-7 

SPECULATIVE TRANSACTIONS 

definition of COO 

set oS and carry forward of loss in, 699 600-1 

constitute a business separate and distinct from any other business 600 
contango transactions, 423 600 

STALLIONS 

fees received for services of to mares of other studs 424 

STANDING CROP 

whether agricultural produce 25 28 
trader s profit from Bale of 28 
purchase of land with and subsequent sale of 408 
STATE 

pnonty of in respect of advance payment of tar in case of liquidation of company 627 773 
m the Union of India neither liable to charge nor entitled to claim refund 9 778-9 
foreign, neither liable to charge nor entitled to claim refund 9 77 8-9 

cannot sue in India nor be sued for recoveiy of tar dues 743 772 
STATE GOVERNMENT 
recovery of tax by 770 
levy of agricultural income tax by 20 787 

STATEMENT OF CASE 

by Appellate Tribunal to High Court See reference to court 
STATUTE OF ELIZABETH 
43 Ehz c 4 206 
STATUTORY AGENT 

appointed under a 43 742 746 

deemed to be agent for all purposes 747 749 See also agent 
classes of persons which can be treated as agents under s 43 747 

persons employed by or on behalf of a non resident would include authorised agents 
m fact and in law 747 748-9 
agent for sale may be assessed as 747 

solicitor making income payment to non resident on behalf of lus resident client may bo 
assessed as 747 

non resident may be treated as agent of another non resident 737, 747 { 

may be appointed even if the non resident is not alive 747 
broker as 747 

before appointment must be given an opportunity of being heard 747 749 
purchaser of capital asset in India from non resident ia deemed to have business connection 
747 

principles regulating the appointment and liability of agents 748-9 Set also AOent 
notice to 727 749-50 

should be served afresh in respect of each assessment year 750 
no fresh notice necessary before additional assessment proceedings under 8 o»4 750 
admission of status as 7o0 

appeal by person denying his liability to be assessed as 6G9 750 
reference to Court 750 
See also agent 
STATUTORY RECEIPT 

See DEEMED TO BE RECEIVED RECEITT OF INCOME 

STOCK IN TRADE 

distinguished from capital asset 97-107 395 

price of computed with reference to and be made to vaiy with profits of the purchaser 
whether allowable as deduction 375 
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STOCK IN TRADE —Canid 

opening value of must bo the actual cost of acquisition, 451-3 

■where numerous varieties of assets are bought for lump sum, 452-3 
capital Investments converted into 453 

valuation of trading stock in hand at cost or market value 331 333, 453-5 
of some items of stock at cost and some at market value, 454 
regular basis of valuation must be adhered to 455 

the Lifo or last-m first out method or the base stock system , 446 454 467 
valuation of withdrawn from business, 107 455-0 
arbitrary valuation of, 456 
undervaluation 456 

closing stock of a year should be the opening stock of next year 455 

no profit anses from valuation of 168, 453 

securities held as 267,284-5 

expenditure referable to 39o 403 405-7 

receipts referable to 97-107 

sales of m winding up 106—7 

sale to limited company consisting of vendors as shareholders, 107 456 
salo at concessional price 107 456 
compensation for injurious affection of 98-9 
acquisition of, 115-6 

loss duo to destruction of whether loss deductible as trading loss 328-30 

prenuum paid for insurance against risk of damage or destruction of allowable as deduction 

money as banker 8 179-80 

despatch of whether remittance of foreign income, 179-80 

burden of proof is on tho Department to show that the regular basis of valuation of has 
beon departed from 455 
See also accounts and accounting 

SUB PARTNER 

cannot be regarded as partner 47 

application for registration of firm need not bo signed by C4S 
instrument of partnership need not specify 6hares of 651 

SUB PARTNERSHIP 

is entitled to registration under s. 20A, 653 
SUBSCRIPTIONS 

paid to institutions to secure business whether deductible, 385 

trade associations or professional societies by an employee, whether deductible 
282-3 385-6 

SUBSIDIARY COMPANIES 
separate taxable persons 36 

loss or expenditure incurred by parent company for whether allowable os deduction, 
333 370 

transfer of capital asset by parent company to J48 442 

of companies in which public are substantially interested 5S3-7 See also companies is 

WHICH PC ELIO AUK SUBSTANTIALLY INTERESTED 
formation of local whether amounts to business connection 738 739 

See also companies in which ruBua are substantially interested company 
SUBSIDIES FROM PUBLIC FUNDS 
whether trade receipts 129-30 
earmarked for debenture.holders 129 
representing proceeds of rates 130 

62a 
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SUBSTANCE OF THE TRANSACTION * 

material in distinguishing annuities from instalments of capital 108 
in ascertaining taxability of remittance 180 
See also foem v substance 


SUBSTANTIAL INTEREST IN THE COMPANY 
when a person is deemed to have 52 

benefit obtained from company by person having deemed to be income 84 
disallowance of depreciation or balancing allowance or development rebate where assets 
are used by persons havmg 347 353,353-4 365,418 431 
excessive compensation remuneration benefit or amenity granted to person having 382. 
384 403 418,431 

SUCCESSION TO BUSINESS 


meaning of 625-30 

may be by transfer inter tnoa or by inheritance 625 640 
by devolution on death of owner of business 612 625 616 
by acquisition 625 
date of 626 
requisites of 626-30 

change of ownership 623 626 627 

integrity of business succession to the whole business—separate businesses 620 
627-8 

identity and continuity of business sane business carried on by successor 
626 628-30 

sham or fictitious transfer 627 

where partnership is dissolved and one partner takes over firm a business 626 643 751 
where receiver is appointed 627 
agency given up by one and given to another 628-9 
acquisition of only some of the business assets 628 
of one of the branches 627 

delay or gap between former business and continuance of the business by successor 629 
relief in respect of the profits of the year of in the case of business assessed under the 1918 
Act 618-32 

relief can be given once only under s 25 621 

obligatory upon Revenue to refrain from charging income of the year of where case is 
covered by s 25(4) 632 
relief in respect of super tax 639-1 807-8 
companies 639-1 

meaning of previous year in a. 25(4) 621-2 
option to substitute previous year s profits 622 
on opening or closing day of accounting year 622 

amounts of profit exempt from tax under s 25(4) excluded from total income 622 
assessment m case of 644-0 

separata assessments on predecessor and successor 644-5 

where predecessor cannot be found 645-6 751 

where tax cannot be recovered from predecessor 645-6 751 

whether successor can carry forward or set off losses incurred by predecessor 599 608 646 

unabsorbed loss becomes capital loss when business changes hands 352 608 646 

successor must be treated as if he had commenced a new business 608 

change in constitution of firm 621 630 643-4 

limitation period for claim to relief under s 25(4) 622 631-2 

reference to Court 630 

appeal from order of IT O under s 26(2) C66 

SUFFICIENT CAUSE 

for non compliance with notice 656-7 
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SUGAR CANE 

cultivation of, ia agricultural purpose 23 
manufacturing process of, into refined sugar, 26 

SUIT 

regarding registration of firm 655 
by Govt to recover arrears of tax, 771 

by any State to recover its tax dues from a foreign country 743 772 
by a person other than assesseo where his properties are wrongly attached and sought to 
be sold 769 

for refund of tax 780-1 

bar of to set aside or modify an assessment 6 863—4 

against any Govt Officer for anything in good faith done under the Act, 
863 866 

for declaration that provisions of the Act are u lira vires and plaintiff is not liable 
to tax, 6,863-4 

High Court s original jurisdiction m revenue matters 864-5 866 
High Prerogative Write directions and orders 865-7 
position under the Constitution of India 866-7 
meaning of in 8 54(3)(d) 802-3 
SUPERANNUATION FUNDS 
as earned income 48 
definition of approved 818 
special provisions relating to approved 818-21 
definitions, 818 

approval and withdrawal of approval 818 
conditions for approval 819 
application for approval 819 

income derived from investments or deposits of approved exempt from income tax 818 820 
employer b contribution to approved allowable as deduction 818 820 
employee s contribution to approved exempt from tax 818 820 

capital gams arising from sale exchange or transfer of capital assets of approved exempt 
from income tax 820 
ordinary annual contribution 818 820 
treatment of repaid contributions 820 

deduction from pay of and contributions on behalf of employee by employer to be included 
in return under s 21, 821 

liabihties of trustees on cessation of approval of fund 821 
particulars to be furnished in respect of 821 
SUPER TAX 

charge of 804 807 

total income for purposes of 807 

avoidance of liability to pay See avoidance or tax 

distinguished from income tar 806-S 

payable by the assessee direct except in certain cases 806 808 
dividends exempt from 38 425 805-6 
donations to chanties exempt from 481-2 

by a company not exempt from 481-2 
exemption from by a Notification under s 60 807 
on companies 37 38 425 805-6 
whether chargeable on capital gam3 510 

additional super tax on companies under s 23 A 37 40 576-91 See also coup ant 
shareholder liable to pay on dividend 38 39 498 779-80 786, S05-6 
relief from liability to pay 38 425 510 805-6 

relief m respect of on discontinuance of or on succession to business taxed under the 1918 
Act, 630-1 807-8 
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SUPER T AX-Conid 

application of tho Act to S00-8 

earned incomo relief is not granted for purposes of 470, 807 
deducted from dividends at source 518 
refund of See refund 

no refund allowed to shareholder on account of paid by company 408 807 

See also avoidance or tax comeant xncome tax beoovebv of tax behind 
SUPPLEMENTARY ASSESSMENT 

?ee ADDITIONAL ASSESSMENT INCOME ESCATINO ASSESSMENT OB UNDERASSESSED 

SUPREME COURT 

See also ArrEAL to surnsaus coubt writs obdebs and dibections 

surety 

See GUARANTEE 
SUSPENS1 ACCOUNT 

assessment of receipts earned to 164 104 447-8 
SUSPICION 

mere not sufficient to support a finding of fact 5o0 654 6j8, 052 745-0 848 

TAVANAI system 

interest on money advanced to aasessco on whether deductible 341 
TAX 

rate cess or payable on profits or irrespective of profits whether deductible 410 
income-tax is not dcductiblo as a business expense 410 
municipal and govt, whether deductible from income from property 301-2 
See also income tax super-tax 
TAX CLEARANCE CERTIFICATE 
persons leaving India to obtain, 770 
persons exempted from 770 
certificate granting exemption from 770 

personal liability of owner or charterer of a ship when a passenger travels out of India 
without 770 

owner and charterer include representative agent or employee 776 
prescribed form 770 
TAX FREE INCOME 

income received free of tax 81 424-5 779 
tax free salaries 277 518 779 

securities 243 285 288 518 806 
bonds and deposit certificates 243 
debentures 288 425 
dividends 37-8 39 425 407-9 518 
annuities 424-6 779 

gross amount taxable 37-8 39 81 277 288 424-5 497-9,518 779 
refund in case of 779 
TAXABLE TERRITORIES 
defined 18-9 

analysis of law relating to 8S7-93 
references to 11 62 151 176 184 193 
include whole of India 888 
assessment in case of departure from 610-1 
TEA 

cultivation of, is agricultural purpose 23 
manufacturing process of tea leaves into 26 



INDEX 


981 


TENANT 

property m occupation of 303-4 
a man cannot bo bis own 337-8 
allowance for repairs of business premises by 339 
TENDU LEAVES 

payment for exclusive right to collect whether revenue expenditure 406-7 
TERRITORIAL CONNECTION 

between person sought to be taxed and country seeking to tax him 8-9 , 735, 741—2 
constituted by residence 8 
foreign company, 8-9 

TESTIMONIALS AND PERSONAL GIFTS 
whether taxable 239-41 274 
THEFT 

whether amount stolen is deductible 329-30, 363 
TIPS 

taxable as income 237, 274 423 
TITLE 

to income m dispute, 82 

diversion of incomo by overriding 93-6 

to ownership of property in dispute 299 

expenditure on perfection or improvement of defective whether incomo or capital, 400 
TOBACCO 

cultivation of is agricultural purpose 23 
sale of dned leaves of is agricultural income 26-6 
TODDY TREES 

cultivation of is agricultural purpose 23 
TOTAL INCOME 

definition of 19 62-3 

computation of 62-3 Iol-2 19u 486-7 

interest paid by a partner to the firm included in, 341 417 

gamut of defined by s. 4 151-2 

tax is on 60 72-3 2G0-8 597 

exemptions exclusions and inclusions in determining 456-60 j 
income exempt from tax and excluded from 63 194-243 4C4, 4S6-7 022 

but included in, 63 278 288 471 472 475 470 477 482 483, 
480-7 u09 625 
for purposes of super tax, S07 

See aUo dividend riBTMB rx jitnership settlement disposition and transfeb 
TOT\L WEALTH STATEMENT 
notice to produce 539-42 

■See uhio NOTICE TO produce account* documents, total wealth STATEMENTS OB 
OTHER INFORMATION 

TOTAL WOULD INCOML 
defined 19 63-4 

importance of in case of non residents 63-4 
TRADE 

meaning of 31-2 

no man can trade with himself 169 
losses incidental to 328-30 

expenditure incurred to promote whether allowable as deduction 39o-6 393-400 

Stt ofco ACCOUNTS AND ACCOUNT IN a AD\ ENTUIiE IN NATURE OF TRADE SCSIM-S 

CAPITAL AND INCOME MUTUAL CONCERN 
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TRADE ASSOCIATION 

distinguished from trading association 419 
may constitute a firm 48 

may be assessed as an association of persons 48 

liable to tax in respect of remuneration related to specific services 77 419-20 

income of arising from non mutual activities taxable 420 

subscriptions to whether allowable as deduction 282-3 385-6 

price of p jrchasos by members from whether allowable as deduction 386 

burden of proof 386 

TRADE MARKS 

recurrent registration fees whether deductible 394-6 400 
TRADING ASSETS 
See stock nt trade 
TRAMWAYS 

depreciation allowance granted to 348 

TRANSFER 

See SETTLEMENT DISPOSITION AND TRANSFER INCOMPLETE OR INEFFECTIVE TRUST OR 
TRANSFER 

TRANSFER OF ASSETS 

See SETTLEMENT DISPOSITION AND TRANSFER 

TRANSFER OF CASES 

from one IT 0 to another 262-3 710 
re issue of notices not necessary 535 
TRIBUNAL 

See APPELLATE TRIBUNAL 

TRUST 

See INCOMPLETE OR INEFFECTIVE TRUST OR TRAN8FEB SETTLEMENT DISPOSITION AND 
TRANSFER CHARITABLE OR RELIOIOUS PURPOSES 

TRUSTEE 

assessment on of minor lunatio or idiot 723-7 

of non resident 723-5 727-8 f 

appointed under a trust deed or testamentary instrument 729-33 

executed by debtor for benefit of general body of creditors 729 731 
appointed under a wahf deed 729 730 731 
under a statute 730 

or directly on beneficiary as the Department chooses 297 723-4 733 
in cases not covered by ss 40 and 41 724-5 729-30 
where beneficiary has contingent interest 727 
where only a portion of trust income is chargeable 733 
co trustees assessable as an association of persons 68 730 
carrying on managing agency held upon charitable trust 198 
for creditors carrying on business 34 724-5 

carrying on business on behalf of beneficiaries 318 724 727 729 731-2 
liable in the like manner and to the same amount as beneficiary 724 726-7 729 731-2 
not entitled to earned income relief where business is earned on on behalf of beneficiary 46 
731-2 

assessment on at maximum rate of income tax where shares of beneficiaries are mdeter 
inm ate or unknown 732-3 

first proviso to 8 41(1) does not apply for the purposes of super tax 733 806 
interest payable by in case of breach of trust 124 

duty of to supply information and furnish returns of particulars 721 793 
claim for refund by 778 791 



INDEX 


983 


TRUSTEE— Conld 

treatment of provident fund transferred by employer to 816-7 
liabilities of on cessation of approval of superannuation fund 821 
when executor becomes, 614 729 
UNDERASSESSMENT 

revision of previous estimate of income 704-5 

See also income escaping assessment or underassessed 
UNITED KINGDOM 

doublo taxation relief 781 
UNITS OF ASSESSMENT 30 67-70 
See also assesses 
UNIVERSITY 

included in individual 67 
UNREGISTERED FIRM 
defined 19 

is charged as distinct unit of assessment unlike registered firm 46 61-2 67 464 471 538 
565-7 602-3 647 
charge of super tax on 804 806-7 
treated as registered firm 62 67 566 670 
provisional assessment in case of 592 
assessment in case of change in constitution of 643-4 
set-off and carry forward of loss incurred by 323 566 602-3 

cannot claim to set off its own profits against los3 suffered by another firm even if partners 
are same m both 603 

whether partner has right to set off and carry forward his share of loss incurred by 666 602-3 

loss in his individual business 603 

earned income 45-46 
computation of tax payable by 609 

partner a share in the profits of when exempt from tax 470-2 804 806-8 

exempt from tax but includible in total income to determine rate of tax 471 
partner s share in the profits of exempt upon discontinuance of business assessed under the 
1918 Act 624-5 

but includible in total income to determine rate of tar 624-6 
IT O has power to assess as registered 660 
appeal against assessment or apportionment of income of 670 

See also REGISTRATION OF ITEM REGISTERED FIRM PARTNER PARTNERSHIP DIS 
SOLUTION OF FIRM 

USED TOR THE PURPOSES OF THE BUSINESS (a 10) 342-3 346-7 354 356 
VACANCIES 

in house property allowance in respect of 302 
VACANT LAND 

incomo from, chargeable under b. 12 292 
VALUATION OF STOCK 

See STOCK IN TRADE ACCOUNTS AND ACCOUNTING 

VICARIOUS LIABILITY 

of agents for non residents. See aokkt 
VOCATION 

distinguished from business or profession 237 320-1 
profits arising from classified under s. 0 266 

taxable under s. 10 318-21 
casual receipts in 237 
place ot aet-ap of, 189-92 

] oint and several liability of members of a firm or association of persons upon discontinuance 
of 618 761 
See also business 
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VOLUNTARY CONTRIBUTIONS 221 
VOLUNTARY PAYMENTS 

whether taxable 79-80 142 238-42 274 320 424 
may be casual even if repeated annually 224-6 241-2 
whether allowable as deduction 370 372 382 
WAIVER 

of notice under s 34 706 
of irregularity in the service of notice 830 
of right of appeal to Appellate Tribunal 686-7 
of interest 528 
WAKE 

creation of 199-201 

whether exempt from tax 199 208 218 

partly for charitable and partly for non charitable objects 201-3 

for benefit of settlor a family i* non charitable 208 218 

remuneration paid to Mutawalli for management of agricultural estate 28-9 

cannot be a partner in a firm 47 653 

assessment on Mutaui alh appointed under a deed of 729-33 

See also cbabitadle or religious pcarossa mutawalli trustee 
WASTING ASSETS 
income from 96-7 

no allowance in respect of diminution or exhaustion of 331-2 
WHOLLY AND EXCLUSIVELY 
meaning of 371—4 
WIFE 

purchaso of property in namo of 503 

property standing in namo of 553 

transfer of assets to 502-5 

share of m husband s firm 501-2 

remittance by non resident husband to 173,194 

allowanco or maintenance paid to 94 241, 49o 

expenses paid to whether allowable as deduction 337 

of Govt emplojeo and diplomatic) officer of foreign countries exempt from obtaining tax 
clearance certificate 776 
WILD GRASS 

income derived from nalo of whether agricultural income 23 
WIND* ALLS 

aro not income 79-80 227 
WINDING UP 

amount received by shareholder on whether capita) 42-3 140 
by partner on whether capital 140 

by employee as voluntary payment* after, whether allowable as deduction, 
3 0 332 

business corned on in course of 34-5 
sales in courso of 100-7 
profits or loaees ms do in 3.0 

also Gowrunv nissoumov of rum uqcidxtioe 

WITHDRAWALS 

by partner* i* not % basis id accounting or computing profits, 446 
WORDS VND UiRASES 

accounting J ear 

accrual c 103-4 
accumulated profits 41 43 41 
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WORDS AND PHRASES— Conti. 
adequate consideration 604 
adventure in the nature of trade 33-4 
agent, 742-3 
agricultural land, 22 
agricultural purposes 22-4 
annual charge 300 
annuity 107-8 
appropriate authority, 803 
arising 163—4 

as a member of a Hindu undivided family 405-6 

assess 544-5 

assessee, 30-1,544-5 

assessment, 544-5 

assessment year 68 

associated operation, 755 756, 757 

association of persons 67-70 

at the time of making an assessment 634 643 

bad debts 3C3 

bona fide annual value 202-4, 303-4 

bond washing 760 

brought into 158 

business, 31-2 227 237 320-1 

business connection 737-40 

capital assets 12 35 07-8 

capital charge 200-301 

capital expenditure 300-2 

earned on 324-6 

casual, 224-6 

chanty and chantable purposes 203-16 
circulating capital, 07-8,305 
class of income 824 
company 35-0 

company in which the public are substantially interested 683-7 

control and management 189-00 248-50 250-2 

controlled 189-90 585-6 

current repairs 343-5,408-9 

date of the order 687 

deemed to accrue or anse 172-3 

deemed to be received 160 

deferred annuity 477 

definite 304 

derived from land 20-1, 25 
discontinuance, 623-4 
discovers 700 
dividend 33-15 
earned income 45-7 
earning year, 68 
enduring 304-5 
escaped assessment, 702-0 
firm 47-51 

fixed capital, 97-8 305 

from whatever source derived 153 

gams, 78-81, 318-20 

Hindu undivided family 54 464-5 
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" OltDS AND FilKASLS—Conti 

m tho liko manner and to tho umo amount, 720-7, 731-2 

income 51-2, 78-81 

income tax jear, GS 

individual, 07,504 

information 701-2 

institution 220 

instrument of partnership, 018-9 

inauranco on life, 477 

local authority 53 

maintams a dwelling place, 210-7 

Slahkano 21 

manager 53, Cl, 730 

managing agent, 53 

money lent at interest and brought Into the taxablo territories, 741-2 

Tno»Va$m lease, 2D 

net profits, 3o3 

non recurring, 224-8 

occasional or casual visit 247 

Officers ot tho Govt. 24 

ordmaiy annual contribution 818, 820 

owner 297-9 519 

paid 341 419 

partuor 47-51 

partnership 47-51 

periodic) allowance 241-2 424-5 

permanent, 394-6 

perquisites 275 278-80 

person, 30-1 53-4 503 

person responsible for paying 51„ 531 

personal expenses 369 370 427-30 

plant 34^-0 419 


previous j car «,7-0I 621-2 
4>nji£)^al officer 01 
’*PjOfo£sion K 237 320-1 
profits 7p3jf318-20 


property 
public 58455^ 

purpose of business*" 342^3 310^ 354 358 371 3S3-4 
^reason to believe 698-9* iJy 
[^i^etei^able 283 / 

received, 154-8 163-4,195 / f 1 

record^ 71£-B r ' f / 1 >, 

regular allowance 24 424r5/ f ^ 

remand order 675^’^ t ~ 

revocable 491-3 ^ J r' > 

salaries 40 271-7 V / . ^ 1 

sale 354 r 

sale exchange, relinquishment or transfer 439 
settlement or disposition 493-4 ✓—’•'V'' \ 

shareholder 500 519 * /f, 

source 59 153 * % 

source of income 59 1 63 740-1 


revocable 491-3 
salaries 40 271-7 


speculative transactions 600-1 
substance of tho transaction 10 392 



INDEX 


987 


js AND PHRASES—ConM 
ptmtial interest in the company, 52 
tassmn, 625-30 

»fc,3t 

kfor the purposes of the business, 342-3 345-7, 354, 356 

K-iUon, 237,320-1 

Antary contnbutions 221 

aether capitalised or not 41-2,7G4 

% and exclusively, 371-4 

nttcu down value, 34S-50,419 

E-OSF allowance 

M AU0WANCE3 AND DEDUCTIONS (BUSINESS) 

rERS " " 

ftausneration of whether income or capital 137-3 

payment received by a non professional from a. newspaper for the serial ngbta in & story 
taxable under s. 12,423-4 
wpynght fees and royalties, 432-3 
rrs ORDERS AND DIRECTIONS 

.including Certioran Prohibition, Mandamus under Arts 32 and 226 of Constitution 0 
I 711-2,763-4 764 769, 771 775 781 835-5 844 847 859 805-7 

to compel IT 0 to refer the question of place of assessment to Commissioner for 
determination 835-6 

to compel taxing authority to make a refund, 781, 859 
writ of Habeas Corpus 865 

order under s 45 of the Specific Relief Act 763-4 847 865 

appeal to Supreme Court from order passed on apphcation under Art 226 of Constitution 
866 

See also cebtiobjuii (writ of) habeas corpus (wbit of) mandamus 
(whit of) order under s 45 of specific relief act prohibition 
(writ of) 

WRITTEN DOWN VALUE 
meaning of 348-50 419 
j cost to the assesses 349-60 

[ fictitious figure of cost 350 

j excess of sale pnee over brought to charge 355 
1 in computation of capital gam 440 
hllNDARI 

V »on agricultural rents and profits taxable under s 12 292 423 





